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Bans Lochan Rai v Jagannath Lai, 78 I C 873 : 1924 All 838 ... 700 
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Bejoy Singh Dudhuria v Ashutosb Gossami, 28 C W N 552 : 83 I C 
430 : 1924 Cal 589 
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Bset & Co„ Ltd v Corporation of Madras 19 L W 142 : 34 M L T 

(H C) 65 : 1924 M W N 249 : 47 Mad 262 . 79 I C 928 : 1924 
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Bhaskar Mahadne Parsekarv Shankar Vithai 26 Bom L R 418 : 80 

1 C 453 : 1924 Bom 467 ... 1110 

Bhanjalal v Bebarilal 81 1 C 505 ... 783 
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Bhogi Rcddi Kumaraswami v Meddekara Narayana Rao, 

(1924) M W N 355 (2) : 34 M L T (H C) 200 : 19 L W 683 : 
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Biresh Chandra Das v Hari Dasi Bose, 82 I C 435 : 1925 Cal 2,54 ... 
Birinchi Singh v Saroda Prasad Mukherji, 5 Pat L T 95 : 3 Pat 114 : 
75 I C 942 : 1924 P 452 
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1924 C^l 714 

Bishen Singh v Mahindar Singh, 79 I C 125: 1925 Lah 54 
Bisheshwar v Chandrika Prasad, 11 O L J 240 : 1924 Oudh 384 ... 
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Bodhraj v Emperor, 76 I C 105 : 25 Cr LJ 105 
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L R 800: 11 0 ] 667 ... 1149 

Mt Dallo V Nibal Singh, L R 5 A 310 (Rev) ... 74S 

Mt Deoki v Jugul Kishore, i O W N 699; 10 O & A L R 1001 ... 178 

Mt Dhanwanti Chandbrain v Hargobind Prasad, 5 Pat L T 103: 3 

Pat 435: 78 I C 614 (2): 1924 P 484 ... 321 

Mt Dilan v Ram Bhardsey, 10 O & A L R 1276: 1 O W N 880 ... 779 
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Mt Dulbim Sona Kuer v Mt Bibi Ale Fatiina, 77 I C 157 135, 393 

Mt Darga Kaawar v Mt Chunna Kuiiwar, L K 5 A 276: 7S 1 C 633 : 

1924 A <162 ••• ^03, 981 

Mt Faiz Bibi v Qadrat Ullah, 7S I C 977: 1924 All 935 S48 

Mt Fatima Bibi v Abdulgbaffur Khan, 1924 All 743 ... 993, 1121 

Mt Ga iga Dei v Sukhdeo Prasad, L R 5 A 618; 19'<:4 A 612 ... 423 

Mt Gautan v Chanda Lai. 75 I C 747; 1924 Lab 589 ... ^69, 285 

Mt Girjabat v PurushoUarndas. 78 I C 147: 1924 Nag 333 ... 145 

Mt Gobindia v Emperor, 5 Pat L T 372: 1924 P H C C 199: 2 Pat L 

R 162 (Or)' 25 Cr L J 636: Si I C 124; 1924 P 754 ... 1069 

Mt Gowra v Chitram, 78 I C 63: 1924 Nag 372 ... 124, 977 

Mt Husain Bibi v Hayat, 76 I C 604- 1924 Lah 565 _ ... 544 

Mt Indar Kuar v Mt Nand Rani Kuar, 10 O L J 657: 1 O W N 67: SO 

J C 332; 1924 Oadh 273 ... 372,903 

Mt India Kuar v Gyan Singh, L R 5 A 299 (Rev) ... 1157 

Mt Indrani v Mathura, L R 5 O 9 (Rev): 10 O & A L R 158: 10 O L 

J 705: L R 5 A 113 , ... 1146 

Mt Ishar Devi v Sheo Ram, 5 Lah 435: 1924 Lab 83 ... 1001 

Ml Islam Fatima v Tamiz Ali, 75 I C ill: 1924 All 938 ... 1067, Ul3 

Mt Jranabai v G>mda Ram, 6 Lah L J 84; 80 I C 5l9: 1921 Lah 479... 650 

Mt Jamwanti v Mt Mohan Dei, 10 O & A L R 72: 11 O L J 379: 79 I 

C 799: 1924 Oadh 392 ... 276 

Mt Jan Bibi v Mt Batulan Bibi, 78 I C 214 (1) : 1924 All 729 ... 847 

Mt Janki v Mohinlal, 80 I C 405: 1925 Nag 29 ... 1140 

Mt jhamola Kuar v Mt Sukho, L R 5 A 233 (Rev) ... 1148 

Mi Jitvan v Wadhawa, 75 I C 855: 1924 Lah 537 ... 551 

Mt Kasturi v Balirara, 79 I C 117: 1924 Nag 222 ... 9, 11, 1101 

Mt Kesarbai v Jamadar, 82 I C 126:20 N L R 162 ... 21^, 615 

Mt Kbatoon Bibi v Nazir, 78 I C 1049: 19:i4 All 815 ... 136 

Mt Lilawati Debi v Secretary ol State, 2 Pa^ L R 18 (Cr) ... 1002 

Mt Mahadii v Jagan Nath Das, L R5 A 91: 78 I C 225: 1924 All 313. 175 

Mt Mahmudunnissa v Syed Zahid Raza, 11 O L J 460: 10 \V N 139: 

1925 Oudh 20 ... 184, 793 

Mt Maluka V Pateshur Singh. 1 O W N 754: 1(9 O & A L R 1662 ... 224 

Mt Man Bibi v Ram Dhani, L R 5 0 163; 13 O & A L R 830 ... 910 

Mt Mathurabai v Lai Singh, 78 I C 112: 1924 Nag 160 ... 263 

Mt Mulia V Partab, 78 I C 72: 1924 Nag 325 ... 235, 311 

m Munna v Suklal, 78 1 C 987: 1924 Nag 142 140, 795, 807, 1168 

Mt Nanni Khatoon v Gridhari Lai, L R 5 A 148 (R^v) ... 762 

Mt Perabai v Bhawaui Prasad, 78 I C 297: 1924 Nag 185 276, 278, 318, 827 

Mt Phal Kuer v Ram Bhawjaa Singh, 75 I C 975: 1924 P 822 ... 1117 

Mt Phusania v Emperor, 8l I C 933; 25 Cr L ] 1169 ... 453 

Mt Puro V Sulakhan Mai, 76 I C 121: 1925 Lab 62 ... 664 

Me Rabbul Arfin v Babu Raza, 1 O W N 861: 16 O & A L R 1136... 215 

Mt Rachhpali v Mt Chandresar Dei, 160 L J 595; 27 O C 114: 78 [ 

C 256: 1924 Oadh 252 ... 134, 343, 695 

Mt Radhabai v Mt Sonibai, 76 I C 632: 1924 Nag 188 ... 985 

Mt Radhe v Emperor, 25 Cr L J 13: 75 I C 76l: 1924 Nag 27 ... 595 

Mt Rahto V Emperor, 25 Cr L J 634: 81 I C 122: 1925 Lah 146 ... 1040, 1641 

Mt Raj Dulari v Mt Chandeshur Dei, 78 I C 65: 1925 Oudh 164 ... 11 

Mt Raj Kanwari v Mt Rani Maharaj Kunwar, 82 I C 8H2: 1 OWN 

710 56, 57, 58, 568, 763, 706, 860, ii42 

Mt Rakhi v Baza, 5 Lah 34: 79 I C 743: 1914 Lah 452 ... 541 

Mt Ram Sakhi Kuar v Lachini Narain, L R 5 A 616: 80 I C 42; 1924 

All S02 ... 58 

Mt Rangabai v Madhorad, 81 I C 276: 1925 Nag 16 L ... 368 

Mt Reahma Kuari v Rameshwar Ojha, 79 I C 897: 1925 P 197 ... 796, 821 

Mt Rukka v Chhidu, L R 5 A 166: 1924 A 464 ... ’ 689 

Mt Rupibai v Sadashiv, 75 1 C 744 ... 319 

Mt Sano v Puraii Singh, 78 I C 461: 1925 Nag 174 ... 548, 656 

Mt Saraswatibai v Yado Rao, 78 1 C 887; 2924 Nag 216 ... 36, 169, 288 

Mt Sardhi v Ralla, 76 I C 4^: 1925 Lah 157 (1) .. 543 

Mt Sheokabai v Ganpat, 26 N L R 57: 79 I C 142: 1925 Nag I ... 646 
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Mt Sonphul Kuer v Maharaj Kumar Gopal Saran Narain Singh, 
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Mt Sunder v Babulal, 7 N L J 9 ... 2SS 

Mt Sundar v Bhopat, 7 N L ] 167: 82 I C 586: 1925 Xag 19 ... 394 
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Mt Ta!si v Mt Tulsi, 75 I C 592: 1924 Nag L4I ... 612 

Mt Umrao Kuar v Sarabjit Singh, 1 O W N 579: 10 O N A L R 

1030 ... 6S9, 696, 708 

Mt Wahidunnissa v Pichit Bal Mis sir, 24 Cr L | 954 : 75 I C 53S: 

1924 P 534 ... 456 

Mt Wasi Fatima Bibi v Abdul Ghaffar Khan, 7bIC 171- LR 5 A 

no ... 1001 

Mt Zohra Bibi v Ganesb Prasad, 78 I C 106 ...374, 805. 1111 

Muthia Chetty, In re, 19 L W 391: 25 Cr L J 556: 81 IC 44 U) ; 1924 

Mad 735 ... 534 

Muthia Go Jndan V C linn i Nahappa Goundan, 19 L VV 392 : (1924) 

M W N 358 : 83 I C 702 : 1924 Mad 615 (2) ... 468 

Muthusami Naidu v Rayalu Naidu, 20 L W 385 : 82 1 C 395 : 1924 

Mad 848 ... 410 

Mutsaddi Lai v G.tjola, L R 5 A 58 (Rev) ... 747, 761 

Mutsaddi Lai v Kaarag Bahadur Sing!i Karti, L R 5 A 228 : 78 I C 

508 : 1924 All 926 ... 1902 

The Mysore Industrial Bank Ltd v Lakshminarsimha Rao, 2 Mys L j 

169 ... 884 
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Naba Kumar Choudhury v Highjazany, 51 Cal 845: 79 1 C 403 :1925 

Cal 419 ... 778 

Nabar Govind Navathe v Balvant Hari Nava the, 80 I C 435 ... 646 

Nabi Bakhsh v Emperor, 25 Cr L J 87 : 76 I C 23 : 1924 Lah 027 ... 483 

Nadir Aii Shah v Wall, 5 Lah 486 : 1925 Lah 202 ... 275 

Nagappa Chetty v Muthuraman Chetty, 78 1 C 12 : 1925 Mad 159 ... 132, 622 

Nagappa Pillai v Arunachalain Chetii, 1925 Mad 281 : 47 M L J 877. 3S6j 776 

Nagasami Aiyar v Ramaswami A^yar 1925 Mad 288 : 47 M L J 755... 1141 

Nagendra Lai Chaudhuri v Ashraf Ali Cnowaiiury, 40 C L ] 288 : 

1925 Cal 212 ... 978 

Nagendranathghosh v Sambhu Nath Pandey, 3 Pat 947 : 1925 P 106. 295 

Nageshar Prasad v Ram Harakh, L R 5 A 189 : 22 A L J 342 : 4 d A 

370 ; 79 I C 417 : 1924 A 541 ... 993 

Nageswar Prasad Sharma v Emperor, 1924 P H C C 283 : Si I C 638 

1925 P 99 ... 928 

Nageshwar Bux Rai v Biseswar DayM Singh 2 Pat L R 58 ; 3 Fat 

236 : 5 Pat L T576 : 78 I C 889 : 1924 P 446 ... 250, 971 

Nagina Rai v Sangam Rai, 81 I C 737 : 1925 A 67 ... 151 

Nagina Singh v Jiwan Singh, 79 I C 107 : 1925 Lah 87 ... 199, 545 

Nagindas Motilal v Niloji Moroba Naik^ 26 Bom L R 395 : 48 Bom 

442 : 80 I C 862 : 1924 Bom 399 ... 773. 780 
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I C 614 : 1924 Bom 320 ■ ... 510 

Naikwara v Ma Aye Byu, i R 770 : 7; I C 724 : 1924 Rang 181 ... 234 

Najimunnessa Bibi v Nacharuddin Sardar, 39 C L J 418 : 51 Cal 548 

1924 Cal 744 ... 794 

Nalini Bhusaii Gupta v Ali Mia, 51 Cal 643 ; 79 I C 346: 1924 Gal 877 Si 

Nallagathi Goundar v Ramana Goundan, 20 L W 879 : 1925 Mad 170 

47MLJ 783 ... 1020 

Naliamuthu Fadayachi v Srinivasa Aiyar, 19 L W 369 : 34 M L T 

(H C) 160 : {1924} M W N 378 : 1924 Mad 576 ... 142 

Nalluri P K Raman Menon v Secretary of State for India. 20 L VV 
433 ; 1924 M VV N 830 : 82 I C 956 : 1924 Mad 904 

Y D 1924—8 
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Karath Vaiappil larward Karnavan Raman iVfenon, 20 L W 55X; 

1924 M W N 727 : 55 M L T {H C) 106 : 1924 Mud 253 ... 287 

Namdev Tukaram Girme v Vishru Chintaman, 26 Bom L R 497 : 

80 I C 425 : 1024 Bom 392 ... 675 

Narnineni Cliengamma Naidu v Gangulu N'aidu, 20 L W 402 ; 1924 

M VV N 789: 82 I C 420: 1925 Mad 234 ... ^ 336 

Nanak Chand v Emperor^ 25 Or L J 1020 81 i C 796: 1924 Lull 734... 477, 493 

Nanak Chand v Mahomed Khan, 75 I C 1048: 1924 Lab 702 58, 254, 811, 979 

Nanda v Emperor. 10 O & A^L R 357: 1 O VV N 120 ... 530 

Nanda Lai Roy v Giirupada HaHar, 51 Cal 588; 81 I C 721: 1924 Cal 

733 ... 408 

Naiidan Singh v Guptur Singh, 22 A L ] 7: 79 I C 630: 1924 A 424... 998 

Nandi Lai Agrani v Jogendra Chandra DiiUa, 28 C W N 403 : 39 C L 

] 222; 82 I C 294; 1924 Cal SSi 297, 326, 432. 584 

U Naiidiya v Emperor, 3 Bur L J 186: 1924 Rang 379 (2) ... U2 

Nandklshore v Lai Singh, 78 I C 730: 1924 Nag 381 ... ^25 

Nand Kishore v Sardar Narain Singh; 6 Luh L J 137 ; 78 1 C 350: 

1924 Lah 471 ... 08, 221 

Nand Kishore Chaudhuri v Maharajadhiraj Rameshwar Singh 

Bahadur. 2 Pat L R 19: 78 I C 476: 1924 P 515 ‘^7 

Nand Kishore Lai v Emperor, (1924/ P H C C 124 : 5 Pat L T 300 ; 

2 Pat L R 1S4 (Cr): 25 Cr L J 670; 81 1 C 158: 1924 P 789 ... 515 

Nand Kishore Misra v Kalka Misra, 1924 P H C C 196 ; 5 Pat C T 

487: 25 Cr L J 458: 77 I C SIO, 1924 P m ... 525, 538 

Nand Kumar v Babu Ram, 11 O L J 574; I O W N 397: 10 O & A L 

R 775: 1925 Oudh 168 ... 1060 

Nand Lai v Dharam Deo Singh, 78 1 C 457 111^ 

Nand Lai v Nath Mull Srinivas, 2 Pat 5i3: 1924 P 559 1022 

Nand Ram Singh v Plari Saran Das, L R 5 A 235 ( Rev): 82 i C 296; 

1925 All 100 ... 760, 1147 

Nand Singh v Partab Das. 76 I C 16; 1924 Lah 674 ... 1105 

Nandu Mai v Municipal Committee, Simla, 5 Lah 543 ... 1059 

Nang Man v Labya Naw, 3 Bur L J 9; 80 I C 179 : 1924 K 26 J ... 575 

Naaha V Kanhayalal, 25 Cr L J 71: 75 I C 983: 1924 Nag ll8 ... 441 

Nanibala Dasi v I:hhamoyee Dasi, 40 C L J 291: 1925 Cal 218 ... 195 

Nanjappa v The Govt of Mysore, 2 Mys L J 21 ... 88o 

Nanjunda Setty v Govt of Mysore, 2 Mvs L ] 108 ... S90 

Nagi Husain v Mt Chaji Begam^ 80 I C 606: 10 O & A L R 908 ... 973, 1087 

Narain v Gaya Deen, 1 O W N 910 ... 135 

Narain v Jagan, 80 I C 72$: L R 5 A 632 ... H22 

Narain Das v Behan Kahar, 78 I C 844: 1924 All 724 ... 579 

Naraindas v Kunjilal, 78 I C 1026 {!) : 1924 Nag 162 (2) ... 404 

Narain Das v Miran Baksh, 5 Lah 406: 1925 Lah 75 ... dOl 

Narain Dass v Dutt Banku Behary Chattopadhya, 78 I C 1001 : 

1925 Cal 213 ... 165, 829 

Narain v Ram Saran Das. 22 A L J 853: L R 5 A 751: 1924 All 871 ... ' 878 

Naarain Sao v Emperor, 25 Cr L] 682; 81 I C 170; 1925 Nag 33 (2), 528 

Narain Singh v Chirangi Lai, 22 A L J 461: L R 5 A 353: 46 A 568: 

79 I C 945: 1924 All 730 12) ... 110, 383 

Narain Singh v Mul Singh, 6 Lab L J 345: 82 I C 596: 1925 Lah 126. 1042 

Naraniah v Venkata Ramiah, 2 Mys L J 49 ... 394 

Narano Mahapatro v Sri Sri Sri Ramachandra, 80 I C 724 ... 144, 219 

Narasimudu v Basava Sankaran, 20 L W 946; 1925 Mad 249: 47 M L 

J 749 ... 1018 

Narayan v Dharma, 81 1 C 273: 1925 Nag 134 ... 660, 849 

Narayan vLaxman, 80 I C 885: 1925 Nag 111 ... 108, 198, 387 

Narayan v Motisa, 20 N L R 87: 78 I C 343: 1924 Nag 132 ... 362, 393 

Narayan v Mt Tuishi, 80 i C 607: 1925 Nag 104 202, 697, 698, 985 

Narayan v Rarokrishnaji. 78 I C 705 (I) : 1925 Nag 30 ... 291 

Naraayna, In re, 20 L W 239 : 82 1 C 149 : 25 Cr L [ 1221: 1924 Mad 

816 ... 964 

Narayan Bhikaji v Vasudeo Vinayak, :?6 Bom L R 950 : 1024 Bom 

518 _ ... 191 

Narayan Ganesh v Sagunbai, 26 Bom L R 1200 ... 653 
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Narayaii Singh v Emperor. 25 Cr L J Ui2; i C 936: l*-^25 Cal i9i 447 
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106 459, 470, 4b2, 506 

Narayaiiaiiiurthi v Acbayya Sastubi, 20 L VV 678: 47 M L j 714 ... 193 

Narayana Nair v Kunhi Raiiian Nair, 20 L W 120; 1924 M W N 674; 

82 I C 743: 1925 Mad 131 ... 701,627 

Narayanan Nainbudri v Ravunni Nair, 20 L VV' 876 : 35 M L T 127 

(H C) : 1924 M W N 792: 192.5 Mad 250: 47 M L J 680 ... 857 

Narayanaswami Devarovar v Thaagavelu Pada\achi, 1924 M VV' N 

571: 82 I C 67: 1924 Mad 800 ... 1 U, 570 

Narbadaprasad v Akbar Khan, 20 N C K 80: bO I C 769: 1924 Nag' 

125 ... 797 

Narendra Nath Chatterji v Rakhal Das Taraidar, 79 I C 351 ... 258, 293 

Narendra Nath Sarkar v East Indian Ry Co, 5 Pat L T 419: 2 Fat L 

R 209 tCr): 25 Cr L J 455: 77 I C 807; 1924 P 717 ... 449 

Narendranath Sen v E I Ry, 51 Cal '-'29: 1^25 Cal 115 ... 1052 

Narhar Govind Navathe c” Balvant Hari, 26 Bom L K 528: 48 Bom 

559: 1924 Bora 437 ... 646, 647 

Nariman Rustomji Mehta v Hasham Ismayal, 26 Bom L R 1261* 

1925 B 137 ... 210, 780 

Narenjan Singh v Kirpal Siugh, 5 Lab 455: 1925 Lah 189 (2) ... 193 

Narsangji Mehramansangji v Bai Achrat, 26 Born L R 1264: l'^25 B 

15112) ... 100 

Narsing v Narayaa, 80 I C 949: P^25 Nag 119 (2) ... 391; 392 

The Narasingirji Manufacturing Co v Budaosaheb Abdul Saheb Kaji 

26 Bom L R 523: 80 1 C 430: 1924 Bora 390 ... 3^6 

Narumal v Jagatmal, 82 I C 739 ... 237 

Narumal Mul Chand v Nichumal. 76 I C 778; 1924 Sind 124 ... 682 

Narumal Watoomal v Yusifally Noordin, 78 I C 794 (2); 1925 S 93... 394 

Nasu Meah v Emperor, 2 Rang 360: 1925 Rang 42 ... 530 

Nataraja Pillai v Rangasami Pillai, 19 L VV 34 M L T (H C) 56: 

47 Mad 384: 1924 Mad 657: 25 Cr L J 361: 77 I C 297: 46 M L J 
274 ... 469 

Natesa Naicken v Ragbavachari 20 L W 924 ... 455 

Natesa Pillai v Kannarainal Anni, 19 L W 173: 1924 M V\^ N 216: 

1924 Mad 786: 78 I C 64: 46 M L J 181 ... 301 

Nathal v Mt Dhan Kaur, 79 I C 115 ... 639 

Nathu V Tulsi Ram, L R 5 A 98 (Rev): 78 1 C 316 : 1924 A 434 ... 746 

Nathulalsa v Shankerlal, 7 N L J 80 : 81 1 C 651 (1): 1924 xNag 87 ... 124 

Nathuram v Kanhaiya Lai, 80 I C 226 ... 677 

Nathu Ram v Katra Ram, 6 Lah L j 462 : 1925 Lah 132 (I) ... 542 

The National Bank of Upper India, Ltd., Lucknow v Gopal Das, 10 O 
& A R 399 : 399 : 11 O L J 517 : 81 I C 65 1 (2) : 1 O W N 290 : 

1924 Oudfa 434 ... 624 

The National Bank of Upper India Ltd v Sheo Mangal Bajpai, 10 O 
& A L R 115 : 11 O L J 349 : 79 I C 968 [1] M O VV N 118 : 

1924^ Oudh 406 ... 370 

Nawab Ali v Enaperor, 10 O & A L R 538 ; ii O L J 315: 81 I C953: 

26CrLJ 1129 : 1924 Oudh 411 ... 4S7 

Nawab Saiyid Muhammad Akbar Ali Khan v Herbert Francis, 3 Pat 863 313 

Nawab Sayed Sultan Husain Khan v Jvvaia, 78 I C 480 ... 750 

Nawab Singh v Gurbaksh Singh 6 Lah L J 346 : 82 I C 598 ; 1925 

Lah 116 ... 562 

Nayakaramal v Munuswamy Mudaliar, 20 L VV 222 : 1924 Mad 819. 698,. 708 

Nazir Hasan v Mouivi Matinuz Zaman, 19 O & A L R 730 : 1 O W 

N 337 : 11 O L J 672 ... 1029.1103 

Neki V Emperor, 1924 Lah 624 : 76 I C ISO : 25 Cr L J 116 ... 4ol, 948 

Nekjannessa Bibi v Abbas Molla, 40 C L J 160 ... 8 

Neko Tewari v Kishun Prasad Pandey 2 Pat L R 193 : 3 Pat 640 ; 

80 I C 563 : 1924 P 582 ... 424 

Nema Singh v Kulsum-un-nissa, L R 6 A 209 (1) (Rev) ... 743 
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Nemichand Bhickchand v Kevalchand, 26 Boai L R 380 : 80 I C 748 

1924 Bom 440 ... 319 

Nena 0]ba v Faibhu Dutt Ojha. 5 Pat L T 284 : 75 1 C 508 : 1924 

P 647 ... 685, 694 

Neyajaddin v Akamat Ali, 79 I C 365 : 1925 Cal 411 (2) ... 316, 979 

Nga -Ba Sein v Emoeror, 3 Bur L J 113 . 83 1 C 338 r 25 Cr L J 
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Nga Ba Thein v Emperor, 76 I C 225 : 25 Cr L j 129 : 1925 Rang 9, 967 

Nga CbiL Kyaw v Emperor, 3 Bur L ] 121 : 1921 R 352 (1) ... 465 

Nga Myaing v Emperor, 2 Rang 447 ; 1925 Rang 82 ... 978 

Ngamyin v Emperor, 3 Bur L J 11 : 2 R 31 : 81 I C 540 i 25 Cr L J 

924: 1924 R 245 ... 593 

Nga Po Tbaik v Emperor, 2 Rang 55 S ... 950 

Nga Son Min v Emperor, 3 Bur L J 49 . 82 I C 473 ;25 Cr L J 1305: 

1924 R 291 ... 934 

Niamat v Emperor, 6 Lah L J 385 : 1925 Lah 117 ... 921, 965 

Nibaran Chandra Roy v Nabin Chandra Roy, 40 C L J 504: 1925 Cal 

297 ... 71 

Nidadavolu Achyutam v Veerina Surayya (1924) M W N 485 : 79 I C 

902 : 1924 Mad 845 ... 253 

Nidhi V Emperor iO O &iA L R 639 : 11 O L J 632 : 1 O W N 660: 

83 I C 683 : 1925 Oudh 144 (2. ... 958 

Nihai Chand v Kbuda Bakhsh, 7 d I C 150 : 1924 Lah 534 ... 801 

Nihal Singh v Naiain Singh 6 Lah L J 45: 80 1 C 525' 1924 Lah 469. 148, 586 

Nibora Khan v Mathura Khan, L R 5 A o89 ; 81 1 C 758 : 1925 All 78. 399 

Niikanih v Ktsheorao, 78 1 C 956 : 1924 Nag 408 (2) ... 1092 

Nilkanth Balvant v Shri Vidya Shankar, 26 Bom L R 455 ; SO I C 

393 : 1924 387 ... 101,870 

Nimmagadda V'enkateswaralu v Badapati Lingaysa, 20 L W 63 : 

(iy24j M VV N 491 : 47 Mad 633 : 1924 Mad 089 1*^6 

Niranka Chandra Basu V Atul Krishna Ghose, 28 C WN 1009: 

1925 Cal 07 ... 253, 785 

Ningappa Kayappa, In re, 26 Bom L R 183 : ^8 Bom 360 : 81 I C 

OU8 : 25 Cr L j 960 : 1924 Bom 321 ... 466 

Nirmal Kumar Singh v The Cummissioner of Incometax, Bengal 29 

C W N 28 : 1925 Cal 173 ... 722 

Nirode Chandra Banerjee v Profulla Chandra Banerjee, 40 C L J 

535: 1925 Cal 421 , — 194 

Nitai Dutt v Secretary ci State for India, 3 Pat 304 : 81 I C 676 : 

1924 P6J8 ... 737,741 

Nohar Lonia v Ram Lotand, L R 5 O 122: 10 O & A L R 737 : 11 O 

L ] 67(? ... 91^ 

S and C Nordlinger v Chandmull Mulchand, 28 C W N 888 ; 82 I C 

341 : 1924 Cal 1051 ... 40 

Now Rang Singh v Janardan, 39 C L J 344: SO I C 794: 1924 Cal 994, 428 

Nripendra Bhusan Ray v Gobinda Bandbu Majuindar, 39 C L J 236 

82 I C 266 : 25 Cr L J 1258 : 1924 Cal 1U18 . ... 536, 985 

Nur Ahmad v Raghubar Dayal, L K 5 A 302 (Rev) ... 13 

Nur Ahmad Khan v The Municipal Committee Amritsar, 75 1 C 896: 

1924 Lah 511 ... 1040 

Nur Ali V Emperor, 6 Lah L J 208 : 5 Lah 140 ; Si I C 530 : 25 Cr L 

J 914 ; 1924 Lah ^198 ... 498, 588 

Nur Mahomed v Hassomal 78 I C 953: 1925 S 60 ...347, 781, 784 

Nur Samand Khan v Fajja. 76 I C 759 : 1924 Lah 657 (2) ... 4U6 

Nurse v Rustomji Dorabii, 19 L W 397 : 34 M L T (H C) 25 : (1924) 

M W N 38 : 77 I C 787 : 1924 Mad 565 : 46 M L J 353 ... 860 

Nur-ud*din v Emperor, 1925 Oudh 109 (1): 81 1 C 985(1) : 25 Cr L J 

1161 (1) ... 522,922 

0 

Official Assignee of Bombay v Firm of Chandulal Chimanlaj, 76 I 

C 657 : 1924 S 89 182, 725, 726, 728 

Official Assignee of Madras v John Logan, 2 Mys L J (B & C) 19... 385 

Official Asignee of Madras v Official Assignee of Rangoon, 79 1 C 
910; 1925 Mad 141 
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Official Assignee of Madras v Official Assignee of Rangoon, 19 L W 
316 : 34 M L T 99 (H C): : 1924 M W N 458 T 1924 Mad 602 
46 M L ] 589 ' OOl, 841, iCOS 

Official Assignee of Madras v Rajabadar Piilai 1924 M W N 192 ; 

19 L W 597 : 78 I C 5 6 : 34 M L T (H C} 341 : 1924 Mad 45S : 

46MLJ 145 ... 681 

Official Assignee of Mrd-as v Subrahnaania Aiyar 1924 M W N 19 : 

33 M L T (H C) 235 ; 19 L W 331 : 77 I C 740 ; 1024 Mad 286 : 

46 M L J 1 ... 7S9 

Official Assignee cf Rarigcon v The Official Assignee of Madras 35 

M L T { H 0 57 ... 208 

Official Receiver Tanjore v Vedappa Mudaliar 1924 M W N 506 ; 

1924 Mad b’65 ; 82 I C 450 : 20 L W 683 : 47 M L ] 431 ... 1028 

Official Trustee of Bengal v Benode Behari Ghose Mai, 51 Cal 943 

1925 Cal 114 ... 338,767 

Omrao v Ramdhar, 81 I C 873: 1925 Nag 130 ... 123, 800 
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203 Expl 28 C W N 568 

611 (536) Ref 3 Pat 152 

11 M I A 28 Ref 39 C L J 318 

(P C) 

28 Dist 28 C W N 277 (P C) 

345, 368 Dist 51 C 1 (F B] 

468 Ref 1924 Pat 310 

— 468 Dist 28 C W N 1009 

12 M I A 1 Foil 76 I C 95 

91 Ref 26 Bom L R 557 

244 Disc 28 C W N 1009 

244 Ref 40 C L J 97 

448 Disc 22 A L J 890 

13 M I A 140 Ref 39 C L J 140 

—'248 (268) Hef 39 C L J 605 
607 Foil 28 C WN 318 

14 M I A 152 Ref 39 C L J 247 

377 Foil 51 C 124 

570, 585 Foil 76 I C 535 

L. R. INDIAN APPEALS. 

1 I A 268 Foil 47 M 411 (F B) 

321 Ref 47 M L J 857 

321 Foil 76 I C 349 


I 2 I A 83 Ref 76 I C 946 

I 131 Disc 76 f C 57 

I 145 Ref 22 A L J 641 

i 145 Ref 22 A L ] 768 

: 283 Foil 76 1 C 917 

i 4 I A 247 Foil 1924 Pat 65 
I 247 Ref 3 Pat 250 

i 6 I A 88 Ref 22 A L 369 

' 88 Ref 46 A 384 

88 Ref 3 Pat 250 

88 Ref 3 Pat 425 

— ^88 Foil 1924 Pat 65 

7 I A 212 Foil 77 I C 117 

9 1 A 197 Ref 76 I C 932 

10 I A 138 Foil 76 I C Q37 

11 A 37 Foil 47 M L J 286 (P C) 
37 Rcl 48 B 638 

37 Foil 76 I C 494 

126 Foil 39 C L J 204 

126 Foil 26 Bora L R 204 

237 Rel 76 I C 14 

13 I A 84 Ref 46 M L J 598 

84 Dist 48 B4U (F C) 

14 I A 89 Ref 46 A 420 
89 Ref 22 A L J 729 

j 16 I A 16 Foil 47 M 337 tP C) i 

I 17 I A 110 Ref 26 Bora L R 652 ‘ 

110 Ref 3 Pat 311 

j no Foil 51 C 631 (P C) 

18 I A 121 Foil 28 C W N lOOl i 

19 I A 140 Ref 47 M L J 48 (F C) : 

20 I A 30 Dist 48 B 411 (PC) 

! 30 Ref 46 M L ] 598 (P C) ; 

I 21 1 A 131 Ref 39 C L J 605 i 

I 22 I A 24 Foil 26 Bom L R 308 i 

I 94 Foil 46 M L J 537 (P C) ; 

I 94 Foil 48 Bom 363 (P C) 

i 23 I'A 138 Ref 76 I C 1053 ^ 

156 Foil 48 B 411 (P C) 


25 I A 109 (PC) Foil 77 I C 400 
146 Ref 3 Pat 325 

183, 191 Appl 26 Bom L R 

198 

183, 191 Foil 28 C W X 1050 

(P C) 

— 183 (191) Appl 39 C L J 194 
(P C) 

191 Appl 46 M L J 172 (P C) 

26 I A 226 Ref 39 0 L J 140 

27 I A 58 Ref 47 M 729 (P C) 

209, 213 Ref 51 C 715 

28 I A 257 Ref 28 C W N 561 

29 I A 9 Foil 26 Bom L R 204 
9 Foil 39 C LJ 204 

24 Kef 28 C W N 942 

82 Rel 22 A L J 49 

30 I A 130 Dist 28 C W N 953 
139 Dist 28 C W N 953 

— 249 Ref 3 Pat 152 

311 A 38 Ref 39 C L J 90 

33 I A 166 Rsf 46 M L ] 598 
176 Ref 22 A L J 49 

34 I A 9 Foil 3 Pat 279 
9 Appr 26 Bom L R 595 

; 87 Ref 26 Bom L R 193 

I 87 Ref 46 M L J 172 

87 Ref 46 M L j 598 (P C) 

87 Ref 39 C L J 194 (P C) 

115 Dist 39 C L J 318 : 28 C 

W N 277 

35 I A 17 Expl 76 I C 1042 
98, 104 Ref 48 B 166 

37 I A 86 FoU 76 I C 657 

38 I A 45 Ref 28 C W N 805 

76 Dist 40 C L j 20 (P C) 

87 Kef 1924 Pat 85 


39 I A 7 Foil 76 I C 57 

19 Foil 48 B 411 (P C) 

19 Ref 46 M L J 598 

68 Foil 26 Bo^n L R 204 

68 Foil 39 C L J 204 

163, 176 FoU 51 C 1 (FB) 
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CASES FOLLOWED, OVERRULED, ETC. 


40 I A 40 Cons 76 I C SSI 
117 Ref 3 Pat 968 

140 Ref 39 C L I 284 

■ 223 Ke! 3 Pat 85 

41 i A 258 Dist 76 I C 594 
314 Expl 22 A L ] 680 

42 I A I Ref 76 1 C 886 
22 Ref 2 R 99 

97 Ref 3 Pat 969 

125 Ref 51 C 101 

— 125 Ref 47 M L J 824 (P C) 

202 Ref 39 C L J 140 

225 Ref 46 M L J 598 

229 Foil 48 B 613 

229 Ref 22 A L ] 951 

229 Foil 47 M L J 574 

43 I A 56, 68 Foil 76 I C 937 

108 Disc 28 C W N 626 

113 Foil 76 I C 119 

192 Rel 77 I C 564 

207 Ref 51 C 101 

207 Ref 47 M L J 824 

44 I A 15 Ref 2 R 285 

98 Ref 3 Pat 451 

104 Dist 51 C 669 

104 I^ef 47 M L J 48 

104 Dist 28 C W N 637 

— 126 Foil 46 A 95 (P C) 

126 Ref 3 Pat 63 

126 R 3 Pat 250 

126 Ref 3 Pat 451 

126 Cons 26 Bom L R 500 

(P C} 

127 Disc 28 C W N 253 

127 Cons 46 M L J 23 (P Cj 

137 Ref 77 I C 292 

137 Ref 28 C \V N 377 

163 Ref 39CLJ256 

236 Dist 77 1 C 342 

46 I A 14 Ref 26 Bom L R 557 

21 Foil 51 C 101 

73 Foil 76 1 C 556 

— 130 Ref 28 C W N 403 
166 Cons 48 B 492 


46 I A 24 Ref 3 Pat 640 
72 Foil 76 1 C 265, 607 

■ 145 Ref 28 C W N 446 

145 Foil 26 Bom L R 732 

(P C) 

— 145 Ref 39 C L J 256 

■ 228 Appi 51 C 150 

— -285 Ref 3 Pat 349 

285 Ref 1924 Pat 185 

285, 292 Kef 5l C 135 

47 I A 45 Foil 22 A L J 11 

45 Appl 26 E L R 193 [P C) 

45 Appr 39 C L J 201 (P C) 

45 Kef 28 C W N 375 

45 Appl 46 M L I 169 (F C) 

76 Foil 47 M 337 IP C) 

91 Ref 3 Pat 114 

213 Ref 22 A L ] 49: 46 A 192 

233 Foil 76 I C 607 

239 Roll 77 I C 897 


: 48 I A 45 Rel on 48 B 638 

' 49, 55 Ref 26 Bom L R 652 

i 49 Kef 39 C L J 40 

49, 57 Foil 76 I C 324 

— 76 Foil 51 C 695 

: 76 Kef 28 C W N 676 

^ 77 IP C) Rel 76 I C 927 

) 135 Ret 76 I C 922 

; 187 Foil 47 M L J 286 

! 302 Dist 28 C W N 493 

I 302 Ref 22 A L ] 130 

I S02 Dist 40 C L J 20 

i 360 Ref 47 M L ] ^01 {P C) 

I 376 Ref 22 A L ] 263 : 46 A 

I 333 

I 395 Dist 28 C W N 637 

I 513 Dist 77 I C 117 

' 565 Appl 47 M L | 4S (P C) 

49 I A 1 Ref 76 I C 1042 

108 Ref 3 Pat 451 

^144 Foil 51 C 70 

211 Dist 26 Bom L R 731 

(P Cj 

211 Expl 28 C W N 289 (PC) 

50 I A 14 Foil 26 Bom L R 732 

69 Dist 40 C L J 10 (P C) 

69 Ref 28 C W N 713 

69 Foil 77 I C 109 

183 Foil 28 C W N 945 

192 Dist 28 C VV N 953 (PC) 

255 Foil 47 M 337 

51 I A 129 Ref 47 M L J 857 

I L R ALLAHABAD SERIES. 


1 A 324 Foil 2 R 66 

360 Ref 1925 Pat 254 

557 Rtf 22 A L J 729 

683 Foil 22 A L J 807 


2 A 58 Dist 46 A 741 ; 22 A L J 
703 

250 Ref 76 I C 679 

260 Dist 77 I C 961 

296 Dist 3 Pat 230 


3 A 118 Ref 22 A L J 890 

519 Ret 76 I C 166 

610 Dist 22 A L J 137 (F B} 

46 A 274 

815 Diss 2 R 333 

850 Foil 22 A L J 110 : 46 A 

328 


4 A 148 N F 26 Bom L R 113 

5 A 187 Ref 22 A L J 561 ; 46 A 

478 

65. 69 Rel 76 I C 668 

6 A 207 Ref 22 A L J 149 ; 46 A 

260 

231 Ref 77 I C 542 :5 L 75 

234 N F 76 I C 907 

269 Ref 22 A L J 968 

269 Rel on 48 B 638 

269 F 76 1 C 494 


7 A 73 Diss 22 A L ] 706 : 46 A 

733 

163 N F 76 I C 946 

385 F 771 C 993 ; 5 Lah 305 

624 F 2 R 66 

626 Ref 22 A L J 292 ; 46 A 

359 

633 Rel 22 A L J 5 : 46 A 165 

646 Ref 77 I C 439 

672 Ref 46 M L ] 456 

— 681, 686 Dist 77 I C 148 
702 Dist 46 A 741 

— 709 Dist 22 A L J 703 
765 (E B) Foil 5 L 268 

772 Ref 22 A L J 265 : 46 A 

333 

860 Foil 77 I C 933 

862 Ref 3 Pat 781 

8 A 102 Ref 46 A 333 : 22 A. L. 

J. 265 

434 Foil 76 I C 1021 

462 Foil 5 L 80 

545 Diss 3 Pat 371 

9 A 46 Ref 1924 Pat 221 

104 Foil 22 A L J 235 : 46 A. 

323 

191 Foil 76 I C 479 

i9i Ref 77 I C 253 

221 Ref 22 A L J 78$ 

392 Ref 22 A L J 772 

525 Appl 28 C W N 5B1 

645 F. ll 47 M 746 

10 A 272 (P Cj Ref 1924 Pat 201 
634 Dist 46 A 52 

11 A 41 (F B) Ref 22 A L J 247 : 

46 A 327 

79 Dist 46 A 236 : 22 A L J 

85 

257 Ref 46 A 333 

12 A 387 Ref 46 A 227 

426 (F £) Ref 22 A L J 5 : 46 

A 70 

426 Ref 46 A 165 

426 Foil 77 I C 35 

440 (F B) Foil 47 M 63 

13 A 1 (F B) Not Foil 1924 Pat 

105 

272 Ref 51 C 385 

309 Ref 46 A 820 t 22 A L J 

749 

571 Ref 22 A L J 70 

14 A 1 Foil 77 1 C 113 
23 Ref 5 Lah 252 

210 Ref 28 C W N 704 : 51 

Cal 761 

350 ReJ 76 I C 144 

405 Expl and Ref 22 A L J 

137 : (F B) 46 A 274 

15 A 75, 79 appr 46 A 95 (P C) 
141 Ref 46 A 167 

173 Ref 2 R. 53 

219 (F B) Ref 22 A L J 232 

‘231 Ref 22 A L J 232 
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CASES FOLLOWED, OVERRULED, ETC. 


317 Ref 3 Pat S03 : 1924 P > 

H C C 126 i 

321 Ref 2 R 495 ! 

321 Dist 5 Lah 59 i 

352 Dist 77 I C 109 


16 A 1 Ref 22 A L J 202 ; 46 A j 


414 



136 

(F B) Foil 76 I C 212 


165 

Ref 76 IC 791 


211 

Foil 76 I C 344 


212 

Not Foil 26 Bom 

R 

113 



286 

Ref and Dist 28 C W 

N 

194 

51 Cal 62 


344 

Foil 46 A 142 


344 

Foil 2,R 283 


379 

Ref 77 I C 450 


412 

Ref 46 A 70 


17 A 53 

Foil 2 R 66 


77 Ref 51 C 124 


-93 Ref 51 C 124 


99 

Ref 51 C 150 



103 Foil 1924 Pat 105 

112 (P 0) Ref 5 Lah 329 

400 Kef 77 I C 517 

576 Foil 76 I C 698 

18 A 246 Dist 76 I C 962 

396 Ref 22 A L J 690 

627 Ref 22 A L J 749 

19 A 39 Ref 77 I C 122 
148 Foil 5 Lah 80 

20 A 11 (F B) Ref 1924 Pat 254 
78 Ref 76 I C 14 

90 Ref 77 I C 30 

103 Kef 46 A 274 (F B) 

107 Ref 77 I C 433 

108 (P C) Ref 39 C L J 90 

171 Ref 77 I C 122 

264 Ref 46 A137 

389 Diss 76 I C 191 

412 (P C) Ref 3 Pat 325 

412 Ref 28 C W N 552 

426 Rel 77 I C 561 

459 Foil 26 Bom L R 113 

21 A 71 (PC) A ppl 39 CL J 194 

(P C) 

263 Diss 51 C 265 

265 Ref 28 C W N 587 

311 Diss 77 I C 36S 

412 (P. C) Ref 5 L 134 

— -496 (P C) Foil 76 1 C 585 

22 A 1 Ref 22 A L J 265 : 40 

A 424 

1 Ref 46 A 333 

55 Ref 77 I C 30 

149 (P C) Ref 47 M 729 (P C) 

238 Ref 22 A L ] 265 : 46 A 

333 

284 Foil 76 I C 154 

329 Ref 22 A L J 744 

370 {P C} Foil 22 A L J 850 


152 {156-7j Kef 39 CL J 399 : ; 

31 Cal 715 

181 Ref 77 I C 167 i 

206 Ref and Expl 46 A 384 ; 

219 Diss 46 A 820 : 22 A L ] i 

7^9 

220 (P C) Foil 47 M 819 

3i3 Rel 46 M L J 380 

— 338 Ref 1921 Fat 4 

442 Expl 46 A 377 i 

497 Foil 3 Pat 638 


24 A 17 Ref and Expl 46 A 274 ; i 
(F B) 22 A L J 137 I 

44 Ref 5 Lah 371 ; 


273 

Ref 46 A 192 


278 

Ref 22 A L J 49 


346 

Foil 5 Lah 16 


383 

Ref 46 A 744 : 22 

A L J 

665 



^456 

1912 A W N 114 Dist 77 

I C 

171 


553 

Foil 28 C W N 805 


25 A 90 

Ref 46 A 35 


128 

Foil 5 Lah 16 


194 

Ref 5 L 218 


330 

Ref 22 A L J 417 , 

, 46 A 

531 


407 

Foil 46 MLJ314:47 

Mad 462 


468 

Ref 46 A 439 


476 

Ref 46 A 439 


— 628 

Dist 76 I C 257 


628 

Ref 22 A L 1 365 


631 

Dist 3 Pat 842 


26 A 1 Rel 77 I C 1008 


177 

Ref 46 A 137 


220 

Ref 22 A L J 812 


238 

Kef 26 I C 946 


270 

Ref 77 I C 177 


368 

Ref 22 A L J 185 ; 

: 46 A 

303 


387 

Rev 77 I C 1001 


490 

Foil 22 A L J 307 

: 46 A 

377 


564 

Foil 22 A L J 411 : 

: 46 A 

537 




655 Appr 22 A L J ^S7 

- — 683 Ref 3 Pat 781 

718 Di:t 77 1 C 78 

727 Foil IN B 411 (P C) 

29 A 184 Ref 76 i C 891 

213 Dist 47 M L J 683 

228 Foil 46 A 35 

262 Foil 71 1 C 125 

471 Foil 76 I C 131 

567 Ref 22 AL J 812 

571 Ref 22 A L J 314 

660 Ref 5 Lah 252 

30 A 32 Foil 22 A L J 6T 

100 Foil 76 I C 868 

117 Foil 76 I C 314 

137 Ref 22 A L J 776 

137 Foil 46 M L J 179 : 47 

iMad 459 

. ^53 Foil 77 I C 66 

153 Foil 46 A 28 

156 Kei 77 1 C 640 

321 Ref 47 M L J 14 

351 Rel 46 A 54 

471 Kef 46 A 47 

500 Foil 46 A 419 

510 Ref 22 A L J 657 

625 Ref 46 A 815 ; 22 A L J 

701 

31 A 44 Diss 28 C W N 710 : 5i 

Cal 737 

73 (? C) Ref 76 I C 218 

82 Dist 77 I C 148 

82 Foil 48 B 550 (F B) 

176 Ref 22 A L J 159 ; 46 A 

384 

276 Ref Disc 22 A L J 185 : 

46 A 363 

335 Foil 76 I C 154 

342 Ref 22 A L J 339 : 46 A 

369 

867 Rel 16 I C 617 

444 Ref 22 A L J 568 : 46 A 

573 

— 539 Fxpl 46 A 359 

551 Foil 1924 Pat 33 

572 (PC) Foils Lah 54 

572 (P C) Rel 47 M 79 


27 A 12 Ref 22 A L J 265 : 46 A 
333 

16 Ref 22 A L J 369 

33 (p c) Rel 77 I C 871 

136 Ref and Disc 22 A L J 

185 ; 46 A 303 

462 Ref 46 A 303 

494 Ref 22 A L J 417 : 46 A 

531 


32 A 45 Ref 22ALJ817 

67 Rel 76 I C 176 

152 Foil 46 A 107 

203 Dist 76 I C 633 

392 Ref 46 A 531 

448 Foil 77 I C 523 

585 Expl 26 Bora LR 218 

635 Dist 76 I C 865 


28 A 68 Dist 28 C W N 550 

60 Ref 46 A 627 

91 Ref 22 A L J 772 

91 Foil 5 Lah 11 

124 Ref 46 A 70 

142 Foil 77 I C 888 

404 Not .Foil 51 C 265 

570 Ref 22 A L J 105 

610 Foil 77 I C 927 

625 Kef 46 A 80 

627 Ref 46 A 820 


33 A 654 Dist 22 A L J 809 

136 Ref 46 A 489 

272 (P C) Ref 28 C W N 805 

356 (P C) Ref 1924 Pat S5 : 3 

Pat 152 

414 Ref, 22 A L J 419 : 46 A 

525 

472 Dist 3 Pat 250 

540 Ref 22 A L J 812 

680 Foil 77 r C 781 

630 Rel 46 M L J 346 


23 A 81 Not Foil 22 A L J 838 
106 Ref 51 C 761 
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CASES FOLLOWED, OVERRULED, ETC. 


657 Foil 5 Lah 317 

— 705 Appl 3 Pat 640 

84 A 4 Dist 3 Pat 250 

25 Disc 22 A L J 321 

63 Foil 76 1 C 57 

135 Uist 22 A L J 295 : 46 A 

364 

213 Ref 39 C L J 394 

213 Foil 77 1 C 705 

382 Appl 3 Pat 609 

393 Kef 22 A L I 772 

398 (P C) Foil 46 M L J 52 : 

77 I C 211 

426 Ref 1924 Pat 280 

455 Ref 22 A L J 205 : 46 A 

310 

482 Rel 46 M L J 78 

505 Ref 22 A L J S90 

522 Doubted 22 A L J 829 

522 Ref 46 A 43 

53o Ref 46 A 733 ; 22 A L ] 

706 

549 Foil 22 A L J 702 

596 Ref 77 I C 117 

603 Ref 77 I C 435 

35 A 164 Dist 2 R 349 

■ 207 Overruled 46 A 775 

227 (P C) Disc 28 OWN 1009 

331 Dist 47 M 171 

353 Foil 76 I C 815 

— -358 Ref 46 A 86 

411 Ref 22 A L J 903 

425 Ref 1924 Pat 169 

534 Rel 76 I C 1053 

36 A 272 Ref 22 A L 5 193 : 46 A 

286 

360 (P C) Ref S L 257 

360 Ref Si C 715 

——378 Ref 22 A LJ 772 

383 (P C) Foil 5 Lah 38 

-^403 Rel 77 I G 806 
*-^471 Foil 76 I C 1021 
^-—637 Foil 22 A L J 850 

87 A 129 Ref 46 A 47 

129 Ref 46 A 424 

155 Ref 46 A 820 ; 22 A L J 

749 

179 Rel 46 M L J 363 

- — ^208 Kel 51 C 715 

296, 298 Diss 47 M L | 745 

—^365 Foil 22 A L J 411 : 46 A 
537 

422 Kef 76 I C 946 

460, 469 Dist 5 Lah 218 

—557 (PC) Ref 39 C L J 140 
—583 Disc 22 A L J 861 
- — -600 Kef 22 A L J 657 

■ 660 Rel 77 I C 737 


38 A 49 Ref 76 I C 1037 

62 Foil 5 Lab 317 

83 Kef 22 A L I 890 

154 Foil 5 L 317 

202 Foil 77 I C 542 

204 Foil 22 A L I 581 

204 Ref 46 A 635 

937 Ref 22 A L J 788 


: 292 Foil 77 I C £42 

■ 292 Foil 5 Lah 75 

292 Foil 47 M 150 

354 N Foil 1924 Pat 199 

366 Ref 46 A 327 

416 Diss 77 I C 219 

461 Dist 2 R 313 

; 570 Ref 46 A 227 

; 581 Foil 51 C 124 

i 581 Ref 3 Pat 311 

; 627 (P Ci Kef 22 A L J 725 : 

: 5 Lah 227 

^ 39 A 13, 25 Rel on 51 C 715 

; 47 Foil 2 R 168 

! 114 Dist 76 I C 927 

: m Foil 78 I C 407 

1 143 Foil 2 K 108 

: 143 Rel 51 C 715 

: 418 Rel 46 A 125 

437 (PC) Cons 47 M 87 

: 437 (P C) Expl and F 46 A 

I 95 (P C) 

' 437 (P C) Ref 46 A 384 

; 437 (P C) Ref 3 Pat 63 

■ — 437 Ret 3 Pat 250 

1 437 (P C) Ref 3 Pat 425 

437 (P C) Ref 3 Pat 451 

437 Ref 22 A L J 369 

437 Disc 28 C W N 253 

437 (P C) Dist 76 I C 349 Ref 

76 I C 582 Foil 76 I C 778 

437, 442 Foil 77 1 C 329 

437 (P C) 77 I C 589 

437 Cons 77 I C 640 

641 (F B) Foil S L 257 

. — 626 Ref 3 Pat 349 
636 Kef 1924 Pat 185 


40 A 7 N Foil 77 I C 761 (2) 

187 Ref 46 A 759 

271 Ref 22 A L J 144 ; 46 A 

254 

271 Ref 77 I C 829 

341 Foil 2 R333 

407 (P C) Ref 47 M 551 

407 Ref 28 C W N 403 

-—407 (P C) Appl 22 A L J 825 

487 Ref 22 ALJ 49: 46 A 192 

497 Ref 46 A 625 

497 (P C) Ref 22 A L J 558 

612 Ref 2 R 66 

619 Ref 46 A 533 

626 Ref 46 A 274 (F B) 

686 Foil 76 I C 692 


41 A 22 Ref 46 A 754 

47 Overruled 22 A L J iiO 

{F B) 46 A 328 

97 Foil 77 I C 638 

203 Foil 77 I C 139 

I 203 Foil 77 I C 630 

203 Foil 77 I C 638 

259 Ref 46 A 625 

272 Rel 77 1 C 177 

-^306 Ref 77 I C 177 

571 Ref 28 C W N 446 

596 Ref 22 A L J 83 

602 Ref 5 Lah 288 

669 Ref 77 I C 564 

729 Foil 22 A L J 725 


4-2 A 58 Dist 77 I C 909 

142 Ref 46 A 153 

152 Ref 46 A 769 

158 Dist 47 M L J 523 

158 Appl 51 C 150 

169 Foil 76 I C 843 

257 Ref 77 I C 829 

257 Ref 22 A L J 144 : 46 A 

254 

827 Foil 28 OWN 388 : 51 

Cal 168 

402 Foil 76 I C 467 

' 487 Ref 46 A 743 

504 Ref 28 C W N 5 13 

; 519 Dist 46 A 32 

! 519 Dist 77 I C 37 

; 801 Foil 22 A L J 779 

i 43 A 29 Ref 46 A 791 : 22 A L J 
I 610 {F B) 

I 60 Foil 3 Pat 947 

1 60 Diss 76 i C 605. 

I —77 Ref 77 I C 749 {1} 

! 92 Ref 77 I C 829 


— 

-92 

Ref 22 , A L J 144 . 46 A 


254 

— 

—104 

Foil 46 M L I 291 47 


Mad 476 

— 

—104 

Foil 77 1 C 628 

— 

—139 

F B Ref 28 C W N 1074 

— 

— 170 

Dist 47 M 1 , J 829 

— 

— 191 

Foil 77 I C 638 

— 

—297 

(P C) Ref 76 I C 922 

— 

—394 

'Ref 22 A L J 439 : 46 A 


564 


— 

—469 

(P C) Ref 47 M 551 

' — ■ 

—496 

Foil 77 I C 909 

— 

—497 

Rel 46 A 64 

— 

—510 

Expl 46 A 398 

— 

—515 

Ref 46 A 533 

— 

—547 

Ref 46 A 153 

— 

—547 

Ref 46 A 489 


—564 

(F B) Ref 5 Lab, 288 

— 

-604 

Ref 46 A 775 : 22 A L J 


601 

(FB) 

— 

-606 

Ref 22 A L J 70 ^ 

44 

A 19 

Foil 47 M L J 545 


47 Foil 77 I C 539 

—57 Foil 46 A 537 

61 Diss 77 I C 901 

74 Foil 46 A 453 

83 Foil 77 I C 27 

117 Ref 22 A L J 301 : 46 A 

361 

166 Ref 76 I C 452 

190 Rel 77 I C 353 

265 Ref 46 A 787 

332 Ref 76 I C 711 

368 Ref 77 I C 640 

368 (P C) Dist 76 I C 349 

368 {F C) Ref 3 Pat 63 

368 {P C) Cons 47 M 87 

368 Ref 22 A L J 369 : 46 A 

384 

424 Ref 76 I C 359 

462 Appr 3 Pat 114 

486 Foil 22 A L J 506 ; 46 A 

622 

625 Ref 46 A 744 

-- — 642 Appr 3 Pat 147 



CASES followed, OVERRULED, ETC. 


44 A 565 Foil 77 I C 766 

628 Ref 46 A 775 : 22 A L I 

601 

629 Foil 22 A L J 945 

629 Rel 47 M L J 919 

683 Ref 46 A Sol 

——692 Ref 22 A L J 466 ; 46 A 
570 

694 Expl 46 A 377 

724 Foil 77 I C 630 

724 Foil 77 I C 638 

756 Ref 46 A 822 : 22 A L J 

753 

45 A 90 Diet 47 M S7 

258 Rel 46 A 4-17 

277 Ref 22 A L J 779 

309 Ref 76 I C 605 

380 Dist 77 I C 1046 

380 Kef 28 C W N 1001 

380 Foil 51 C 615 

396 Foil 46 A 622 

478 Ref 46 A 333 

492 Rel 16 A 333 

510 Expl 22 A L ] 217 

530 Foil 77 1 C 1046 

530 Ref 28 C VV N 1001 

530 Foil 51 C 615 

575 Ref 28 C W N 1001 

575 Foil 51 C 615 

621 Dist 22 A L J 506 ; 46 A 

622 

209 Ref 46 A 321 

715 Ref 46 A 439 

729 Ref 46 A 769 

46 A 33 Foil 46 A 514 

95 (P C) Ref 46 A 264 

95 (P C) Foil 46 A 301 

95 (P C) Foil 46 A 384 

93 (P 0) Foil 3 P 425 

95 (P C) Kef 3 Pat 451 

144 Ref 22 A L I 583 ; 46 A 

631 


AiLAHABAD LAW JOURNAL. 


1 A L J 247 Kef 76 I C 467 

— -409 Dist Not Foil 1924 Pat 105 

2 A L J 69 Expl 22 A L J 713 
208 Disc 22 A L J 185 

460 Rel 46 A 744: 22 ALJ 665 

476 Ref 22 A L J 162 : 46 A 

265 

482 Ref 22 A L J 572 

3 A L J 233 Ref 22 A L J 783 

318 Foil 76 I C 863 

495 Ref 22 A L J 105 

610 Ref 22 A L J 459 

4 A L J 351 Foil 77 I C 144 

756 Ref 22 A L J 292 

756 E.xpl 46 A 359 

6 A L J 213 Rel 76 I C 353 

693 Ref 22 A L J 461 ; 46 A 

568 

735 Ref 22 A L J 292 

857 Ref 23 A L J 130 


7 A L J SO Rel 76 I C 183 

543 Ref 22 A L J 783 

610 Disc 46 A 170 

761 Ref 22 A L J 776 

787 Ref 22 A L J 579 : 46 A , 

633 I 

8 A L J 19 Ref 22 A L J 568 : 46 i 

A 573 i 

681 Expl 22 A L J 419 

— 1009 Overruled 22 A L F 601 I 

(p B) ■ : 

1099 Ref 46 A 384 : 22 A L I • 

369 ! 

1099 Overruled 46 A 775 

1160 Ref 22 A L J 591 i 

j 1160 Ref 46 A 465 j 

I 9 A L J 103 Ref 22 A L J 461 ; 46 I 

I A 568 i 

i 496 Dist 46 A 38 ! 

10 A L J 247 Foil 77 I C 888 | 

11 A L J 257 Ref 22 A L J 265 
527 Ref 22 A L J 817 

12 A LJ 36 Ref 22 A L J 339 : 46 

A 369 

150 Foil 22 A L J 411 ; 46 A ' 

537 I 

239 Overruled 22 A L J 864 | 

367 Foil 76 I C 521 1 

387 Foil 22 A L J 581 : 46 A i 

635 I 

825 Poll 22 A LJ 581 :46 A ! 

635 1 

844J?ef 22 A L J 350 

949 Foil 46 A 453 

1003 Ref 22 A L J 772 

1011 Ref 22 A L J 321 : 46 A 

489 

1281 (P C) Ref 22 A L J 861 

13 A L J 295 Expl 22 A L J 713 
385 Ref 22 A L J 314 

486 Ref 22 A L J 903 

707 Ref 22 A L J 572 : 46 A 

627 

788 Ref 22 A L J 812 

921 Overruled 22 A L [ 857 

14 A L J 268 Dist 76 I C 508 

449 Ref 22 A L J 297 

449 Expl 22 A L J 779 

494 Foil 46 A 55 

589 Ref 22 A L } 665 

15 A L J 131 Overruled 22 ALJ 857 
317 22 A L J 185 

317 46 A 303 

767 Ref 22 A L J 830 

16 A L J 169 Ref 22 A L J SOl 
360 Ref 22 A L J 597 

561 Expl 22 A L J 137 (F H) 

— 646 Ref 22 A L J 490 

669 Rel 76 1 C 579 

760 Ref 46 A 147 

777 Ref 5 L 288 

879 Foil 46 A 478 

987 Foil 22 A L J 561 I 


17 A L J 32 Foil 46 A 43 

169 Ref 20 A L J 558 : 46 A 

625 

177 Foil 22 A L J 568 

269 Ref. 76 I C 467 

567 Rel 77 I C 532 

922 Ref 22 A L J 466 ; 46 A 

570 


18 A L J 126 Ref 7710 862 

717 IP 0) Ref A L J 700 

820 Rel 22 A L J 70 

1149 No; Foil 51 C 1 (F B) 


19 ALJ 26 Kef 46 A 73 

49 Foil 46 A 328 (F Bi 

208 Ref 22 A L J 861 

487 Not Foil 46 M LJ 120 ; 

46 Mad 61 

702 Ref 22 A L J 232 

725 Rei 77 1 C 984 

783 Dist 46 A 152 

831 Foil 22 A L J 411 

869 Foil 77 1 C 27 

903 Dist 46 A 170 

911 Ref 22 A L J 289 

978 Kef 22 A L J S09 


20 A L J 80 Ref 22 A L J 741 

95 Kef 46 A 791 

95 Ref 22 A L J 610 (F 13) 


— 114 

Ref 22 A 

L J 769 

198 

Ref 46 A 

146 

218 

Ref 22 A 

L J 249 

447 


218 

Foil 76 I 

C 969 

218 

Diss 77 I 

C995 

226 

Ref 22 A 

L J3S1 

313 

Ref 46 A 

791 : 22 

610 



329 

Ref 22 A 

L J 665 

437 

Ref 22 A 

L J 159 

456 

Ref 22 A 

L J 881 

497 

Ref 22 A 

L J 130 

677 

Dist 22 A 

. L J 369 

577 

Dist 46 A 

384 

621 

Kef 22 A 

L 1 417 

654 

Expl 22 A L J 307 

973 

Ref 22 A 

L J 769 

973 

Dist 77 I ' 

C 1046 


21 A L J 36 Ref 22 A L J 249 

105 Foil 22 A L J 867 

220 Ref 22 A L J 769 

288 Ref 22 A L J 861 

303 Foil 22 A L J 506 

413 Ref 22 A L J 265 

418 Diss 22 A L J 400 

430 Ref 22 A L J 265 

430 Diss 22 A L J 400 

448 Rei 22 A L J 769 

457 Ref 22 A L J 70 

542 Ref 16 A 140 

.582 Ref 22 A L J 254 

648 Ref 22 A L J 234 

934 Foil 22 A L J 180 

^934 Foil 22 A L J 182 

934 Ref 22 A L J 369 



CASES EULLOWED, Ox'ERRULED, ErC, 


b 


32 A L J 153 Kei 4t) A S15 : 22 A 
L J 761 

265 Foil 22 A L I 400 

304 Dist 22 A L J 725 

561 Ref 22 A L I 785 


I. L. K. BOlffiBAY SERIES. 


i B 10 Rci *22 A L J 162 : 4o A 
265 


2 B 457 Ref 46 A 420 
457 Ref 22 A L ] 729 


3 B 91 Foil 26 Boca L R 887 
171 Ref 22 A L J 49 ; 46 A 

192 

452 Appr 47 M 572 

452 Foil and Appr 47 ML] 

35 (P C) 

452 Appr and Foil 26 Bom 

L R 639 

4 B 25 Ref 46 A -!89 

104 Ref 3 Pat 152 

104 Ref 1924 Pat 85 

236 Foil 26 Bom L R 486 

494 (P C) Foil 77 J C 92 

6 B 563 Ref 22 A L J 650 

6 B 83 Ref 22 A L J 903 
309 Ref 76 I C 285 


13 B 25 Ref 76 I C 370 
363 Foil 2 R 313 

376 Dist 26 Bom L R 138 

520 Foil 76 I 0 375 

14 B 353 Cons 48 B 625 

— 359 Foil 26 Bom L R 535 
— ^ 353 Doubt-d but Followed 
26 Bom L R 539 
I 458 Foil 77 I C 506 

15 Bom 27 Noli Ref 3 Pat 818 

^155 (P Cl Ref 5 L. 329 

307 Ref 28 C VV X 626 

416 Ref 77 i C 53 

1021 Foil 2 R 408 

117 Ref 3 Pat 236 


16 B 141 Ret 22 A L J 833 

357 Ref 46 A 174 

482 Foil 76 I C 805 

522 Rel 76 I C 679 

661 Rel 77 I C 961 

661 Ref 77 1 C 984 


17 B 485 Dist 76 I C 291 
662 Foil 76 I C 752 


18 Bom 241, 243 Ref 5l C 548 

256 Diss 1924 Pat 158 

372 Rel 76 i C 128 

537 Dist 77 I G 542 

581 Ref 2 K 374 


7 Bom 139 Ref 2 R 400 

185 Rel 22 A L J 833 

241 Rel 48 B 43 

301 Ref 2 R 362 

438 Rel 47 M L J 857 

8 B 1 Dist 47 M L J 829 
31 Ref 51 C 62 

aOO Ref 28 C W N 561 

241 Ref 28 C W N 295 

433 Ref 76 I C 71 

561 Ref 77 I C 48 

9 B 137 Ref 77 I C 903 

198 at 210 (F B) Doubted 28 

C W N 857 (P C) 

--—458 Foil 2 R 168 

10 B 35 Foil 26 Bom L R 814 

176 (F B) Foil 47 M 428 

220 Dist 761 C 3141 

338 Foil 1924 Pat 253 

585 Appi 77 I C 347 

-610 Rel 48 B 43 


11 B 320 Dist 46 A 384 

320 Rei 32 A L ] 369 

506.Diss, 39 C L I 373 

566 Dist 77 I C 78 

488 Ref 28 C W X 292 

12B 71 Ref 47 M L ] 523 

220 Ref 47 M L J 14 

^507 Not Foil 76 I C 752 

561 Foil 76 I C 632 


19 B 32 Ref 2S C W N 871 

51 Foil 26 B L K 113 

868 Ref 2 R 482 

809 Ref 48 B 654 

809 Foil 26 Bom L R 830 

20 B 61 Foil 76 I C 555 
148 Rel 77 I C 529 

227 Ref and Expl 51 C 7'45 

569 Ref 76 1 C 200 

^753 Foil 22 A L i 739 

21 B 548 Rel 76 I C 1023 


22 B 97 Ref 3 Pat 781 

112 Ref 1924 Pat 283 

1X2, 122 Cons 77 I C 481 

261 (266) Ref 39 C L J 569 

321 Dist 76 I C 408 

640 Ref 77 1 C 157 

701 Foil 26 Bom L R 535 


23 B 181 Foil 76 I C S55 

414 Foil 76 1 C 288 

486 Ref 1924 Pat 254 

719 Dist 46 M L J 179 : 47 

Mad 459 

752 Foil 47 M 39 

24 B 260 Ref 46 M L J 398 (P C) 
407 Ref 77 I C 532 

504 Dist 3 Pat 409 

.504 Ref 1924 Pat 159 

561 Foil 46 A ? 15 22 A L J 

761 


25 B 129 Ref 22 A D J 650 
151 [F B) Foil 5 Lab 801 

: 230 Expl 26 Bom L R 282 

! 306 Foil 26 Bom L R 326 ; 

I 48 Bum 492 

! 337 (B C) Kef 46 A 32 

j — * 337 Ref 22 A L J 193 

I 33/ (P C) Dist 51 C 221 

! 337 (P C) Dist 3 Pat 073 

I 337 iP 0) Foil 17 M 63 

j 337 (P C j Espi 47 M 288 

! (F B) 

I 337 (P C) Dist 46 M L J 104 

I (FB) 

I 337 (P C) Foil 77 1 C 37 

i 417 Ref 28 C W N 27i 

586 Rel 77 1 C 401 

806, 612 Foil 77 J C 83 

26 B 109 Ref 46 A 575 

141 Ref 76 1 C 200 

^150 Rel 76 i C 189 

163 Doubted 26 B L R 63 

206 Ref 22 A L J 295 ; 46 A 

I 364 

379 F'oll 76 1 C 57 

418 Cons 77 1 C 481 

— 526 (F B) Dist 26 Bom L K 
528 ; 46 Bom 559 

677 Ref 47 M L J 431 

7i0 Kef 47 M L J 401 (PC) 

27 B 43, 66 Foil 77 1 C 506 

266 Foil 26 Bom L R 418 

297 Rel 77 I C 877 

513 Kef 3 Pat 349 

— 516 Ref 1924 Pat 185 

28 B 11 Ref 28 C W N 805 

383, 389 Appl 46 A 95 (P C) 

883 appr 26 Bom L R 500 

466 Not Foil 1924 Pat 275 

745 Rel 76 1 C 897 

29 B 91 Foil 26 Bom L R 235 
161Foll48B73 

161 Foil 77 I C 749 (2) 

249 Ref 48 B 625 : 26 Bom 

L R 163 

239 Appr 3 Pat 74 

30 B 167 Disc 46 A 465 

167 Not Foil 22 A L J 591 

-^-220 Kef 76 f C 932 

431 Kef 22 A L J 49 : '16 A 

192 


31 B 1 Foil 27 Bom L R 829 

38 (P C) Ref 28 C W N 497 

^64 Foil 26 Bom L R 424 : 48 

B 468 

73 Ref 51 C 62 

138 Ref 76 I C 198 

317 Foil 76 1 C 600 

381 Dist 28 C. W N 277 

381 Dist 39 C.L J 318 (P C) 

393 Foil 76 1 C 896 

827 Foil 2 R 382 

32 B 275 Ref 47 M L J 401 (P C) 
348 Foil 46 A 917 

348 Dist 22 A L J 468 



CASES FOLLOWED, OVERRULED, ETC. 


/ 


32 B 348 Ref 3 Pat 425 

364, 369 Ref and Expl 51 C 

745 

499 Foil 77 I C 117 

569 Dist 77 I C 952 

33 B 88 Ref 48 B 654 

— —88 Foil 26 Bom L R 830 

116 appl 77 I C 952 

307 Ref 3 Pat 640 

325 Ref 5 Lah 227 

722 Ref 2 R. 66 

34 B 72 Ref 22 A L J 295 : 46 

A. 364 

358 Dist 77 I C761 (2) 

546 Foil 2 R 168 

35 B 29 Ref 76 I C 605 

243 Rel4SB43 

255 Kef 3 P 311 

362 Appl 48 B 87 

452 Overruled 48 B 550 (FB) | 

452 Overruled 26 Bom L R | 

601 (FB) 

36 B 1 Ref 46 A 427 

1 Foil 22 A L ] 354 

58 Ref 1924 Pat 221 

156 Ref 51 C761 

156 Foil 28 C W. N. 704 

156 Dist 77 I C 368 

224 Foil 2 R 495 

37 B 32 Ref 22 A L J 202 : 46 A 

414 

42 Ref 3 Pat 42 

243 Appl 48 B 87 

513 Disappr 48 B 411 (P Cj 

513 Ref 45 M L J 598 

572 Ref 51 C 695 

572 Expl 28 C. W. N. 676 

38 B 18 Foil 77 I C 952 

105 Ref 3 Pat 250 

125 Dist 76 I C 633 

659 Foil 23 A L J.663 

687 Ref 3 Pat 443 

687 Dist 1924 Pat 110 


39 B 47 Ref 47 M L j 710 

113 Ref 46 A 775 : 22 A L J 

601 

168 Foil 22 A L J 470 ; 46 A 

6l6 

176 Foil 76 I C 1023 

245 Diss 77 1 C 749 (2) 

373 Dist 22 A L J 890 

625 (P C) Foil 48 B 613 

682,714 Not Foil 46 M L J 

366 

40 B 270 (P C) Foil 76 I C 937 

289 (P C} Ref 76 I C 91 

329 Ref 3 Pat 250 

386 Ref 3 Pat 443 

■ 386 Foil 1924 Pat ilO 

386jNot Foil 76 I C 502 

392 Appl 48 B 87 

492 Foil 48 B 172 

— 300, 308 (P C) Ref 47 M L J 
840 


41 B 347 Ref 46 A 775 : 22 A L J 

601 

438 (F B) Foil 1924 Pat 275. 

— 438 Foil 2 R. 285 

438 (F Bj Ref 77 I C 205 

625 Diss 3 Pat 371 

42 B 260 Foil 48 B 442 
638 Ref 48 B 166 

664 Foil 22 A ] L 505 : 46 A 

623 

43 B 235 Foil 1924 Pat 33 

334 (F B) Ref 5 Lah 371 

386 Diss 5 I C 615 

386 Ref 28 C W x\ 1001 

575 Ref 21 C VV N SOo 

607 Ref 77 I C 233 

— 612 Ref 47 M 87 

612 Ref 3 Pat 63 

612 Foil 76 I C 349 

631 Foil 23 C W N 550 

890 Foil 22 A L J 455 : 46 A 

565 

44 B 6 Rel 77 I C 839 
34 Ref 77 I C 129 

I 82 Ref 1924 Pat 280 

I 139 Foil 48 B 20 

217 Overruled 26 Bom L R 

ilS 48 Bom 214 (F B) 

255 Diss 76 I C 607 

297 Dist 771 C 117 

— 405 Dist 46 A 245 
408 Dist 22ALJ118 

45 B 241 Ref 46 A 733 
241 Expl 22 A L J 706 

245 Ref 3 Pat 443 

245 Foil 1924 Pat 110 

I 245 Foil 76 I C 502 

363 Ref 47 M L J 401 (P C) 

648 Diss 47 M 171 

648 Not Foil 70 I C 836 

672 Ref 77 1 C 988 

718 Ref 28 C W N 656 

744. 752 Ref 77 I C 623 

1137 Diss 3 Pat 371 

1201 Foil 51 C615 

1201 \ Ref 28 C W N 438 

1201 Ref 28 C W N 1001 

1286 Ref 28 C W N 1074 

1286 Foil 77 I C 621 

1324 Ref 51 C 168 


46 B. 153 (P C) Rel 76 I C 1042 

292 Foil 76 I C937 

541 Ref 77 I C 2l9 

722 Foil 77 I C 305 

833 Foil 3 Fat 947 


47 B 191 Kef 22 A L J 265 : 46 A 
333 

465 Ref 51 C 168 

— -465 Foil 28 C W N 388 

465 Ref 39 C L J. 107 

578 Foil 28 C W N 261 

578 Ref 28 C W N 888 

578 Ref 76 1 C 84 

^786 D,st 3 Pat 230 

—785 Dial 1924 Pat 9 


47 B 738 (P C) Foil 47 M 337 

960 Ref 22 A L J 249 : 46 A 

447 

BOMBAY LAW REPORTER. 

1 Bom L R 344 Foil 76 I C 19 

2 Bom L. R, 244 Expl 26 Bom L 

R 282 

1101 Foil 26 Bom L K 326 

3 Bom L R 601 Foil 76 i C 331 

4 Bom L R 785 Foil 76 I G 829 

5 Bom LR 419 Foil 26 Bom L R 

419 

460 Foil 3 Pat 804 

953 Foil 22 A L J 663 

6 Bom L R 958 Ref 26 Bom L R 

163 

9 Bom L R 250 Ref 76 I C 953 
393 Ref 28 C W N 1033 

10 Bom L R 332 Ref 5 Lah 140 
907, 913 Ref 5 L 227 

11 Born! R75S Ref 76 I C 46 

12 Bom L R 462 Rel 76 I C 14 


13 Bom L R App 19 Ref 28 C W 

N536 

162 Ref 28 C W N 1033 

242 Foil 26 Bom L R 620 

— —487 Kef 46 A 372 
487 Ref 22 A L J 345 

14 Bom L K 360 Cons 77 I C 481 
968 Ref 2 R. 374 


17 Bom L R 217 Foil 26 Bora L 
R6i0 

217 Rel 77 I C SOI 


18 Bom L R 763 Foil 26 Bom L 
R 341 

796 Foil 5 Lah 11 

20 Bom L B 172 Foil 26 B .m L 
R 395 


24 Bom L R 242 Foil 1924 Pat 

275 

242 Foil 2 R. 285 

242 Ref 77 1 C 877 

782 Foil 26 Bom L R 227 

25 Bom L R 177 Foil 51 C 320 

1309 Foil 26 Bom L R 362 

1172 Cons 48 B 625 


26 Bom L R 155 Ref 26 Bom L R 
382 

823 Diat 26 Bom L R 954 

523 Expl 26 Bom L R 921 

601 Foil 26 Bom L R 843 
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CASES FOLLOWED, OVERRULED, ETC. 


I L a CAlCtJTTA SEEIES. 

1 C 134 Not Foil. 76 ! C 342 
470 Ref 22 Ah] 295 : 46 A 

364 

2 C 103 Appl 77 IC 347 

184 (P Cj Not Foil. 1924 Pat 

253 

S C 30 Appr 39 C L ] 312 ; 23 C 
W N 568 

198 (P C) Ref 3 Pat 250 

198 (P C) Foil 1924 Pat 65 

557 Dist 22 A L J 857 

-684 (P C) Ref 3 P 311 

4 0 142 Ref 28 C W N 1033 
172 (P C) Ref 5 Lah 147 

<F B) 

360 Ref 3 Pat 609 

369 Diss 76 1 C 57 

500 Ref 28 C W N 322 

5 C 82 Foil 2 R. 313 

132 Ref 1924 Pat 262 

148 {P C) Ref 3 Pat 250 

148 Ref 3 Pat 425 

148 Foil 1924 Pat 65 

148 (P C) Foil 76 I C 349 

384 Foil 77 1 C564 

620 Ref 22 A L J 788 

669 1678) Ref. 40 C L J 69 

792 Ref 22 A L J 295 : 46 A 

364 

— 902 Foil 28 C W N 967 

949 Ref 51 C 135 

949 Ref 39 C L J 380 

6 C 268 Ref 28 C W N 1092 

340 Foil 22 A L J 807 

460 Ref 28 C W N 295 

762 Foil SI C 236 


7 C 191 Ref 22 A L J 890 

245 Ref 22 A L J 205 : 46 A 

310 

293 Ref 40 C L J 39 

388 (P C) Ref 76 I C 953 

479 Ref 51 C 397 

585 Ref 39 C L J 574 

708 Expl 28 C W N 1033 

717 Expl 28 C W N 1033 

8 C 51 (P C) Appl 47 M 641 

218 Ref 1924 Pat 221 

238 Appl 28 C W N 805 

370 Ref 28 C W N 1033 

620 Ref 1924 Pat 310 

649 Ref 22 A L J 890 

9 C 439 iP Q Ref 76 I C 932 
- — 520 Ref 28 C W N 1033 
- — 671 Ref 3 Pat 1 

695 Foil 28 C W N 894 

698 Foil 47 M 115 

—744 Expl 51 C 669 
744 Dist 28 C W N 637 

10 C 61 Ref 76 I C 869 

■ 832 Foil 76 I C 937 


. 10 C 284, 290 (FBI Ref 28 C W X 
322 

321 Ref 22 A L J 321 

584 Dist 76 I C 225 

742 Rel 46 M L J 288 

' 1014 Ref 76 I C 441 

1035 (P C) Foil 39 C 1, J 204 

; (PC) 

: 11 C 6 (P C) Ref 28 C W N 292 

‘ 6 at 7 (P C) Rel 74 I C 14 

261 Ref 51 C 62 

301 Ref 76 ! C 932 

379 at 383 Ref 22 A L J S51 

566 (F B) Ref 76 I G 431 

566 Foil 1924 Pat 199 

13 C 10 Ref 3 Pal 311 

21 Ret 22 A L T 369 ; 46 A 

384 

21 Ref 3 Pal 63 

21 (P C) Ref 3 Pat 425 

21 (P C) Foil 76 I C 349 

308 Dist 48 B 411 

14 C 18 Dist Not Foil 46 M L ] 

107 (F B) 

26 Dist Not Foil 1924 Pat 105 

■ 42 (F B) Foil 47 M 428 

42 Ref 46 M L J 456 

204 Ref 46 M L J 363 

245 Dist 77 I C 290 

358 Dist 28 C W N 487 

464 Foil 28 C W N 920 

661 Ref 46 A 489 

757 Not Foil 1924 Pat 63 

768 Ref 28 C W N 991 

797 Rel 57 C 789 

835 Rel 77 1 C 780 

889 Ref 51 C 789 

15 C 17 Ref 39 C L J 356 

51 Ref 39CLJ90 

171 Not Foil 1924 Pat 63 

292 Ref 22 A L J 890 

317 Ref 39 C L J 581 

488 (F B) Ref 28 C VV N 899 

492 Foil 76 I C 853 

511 Ref 1924 Fat 126 

511 Ref 3 Pat 503 

521, 526 Foil 51 C 548 

16 C 1 Foil 2 R 168 

223 P C Foil 47 M 337 (P C) 

422 (F B) Foil 28 C W N 347 

442 Foil 51 C 79 

630 (F B) Foil 77 I C 564 

642 Ref 28 C W N 517 (P C) 

642 Appl 2398 C L J 26 (P C) 

17 C 48 Ref 2 R 117 

272 Ref 28 C W N 295 

486 Foil 2 R 181 

485 Foil 26 Bom L R 113 

680 (P C) Appl 3 Pat 67 

680 Ref 22 A L J 620 

681 (FB) Not Foil 76 I C 730 

680 Ref 3 Pat 640 

699 (Ff B) Ref 76 I C 269 

711 Foil 2 R 168 

^ 951 Appr 48 C 308 (P C) 


17 C 951 Appr 26 Bom L R 292 

(P C) 

18 C 10 Foil 51 C 631 (P C) 

108 Foil 77 I C 167 

188 Rel 77 I C 368 

231 Foil 46 A 328 (F B) 

327 Foil 26 Bom L R 269 

440 Foil 28 C W N 1001 

620 Ref 77 I C 150 

631 Foil 22 A L J 110 ; 46 A 

328 (F B) 

19 C 35 Ref 1924 Pat 283 

167 Ref 27 A L J 676 

203 Ref 77 I C 1009 

3 80 Dist 76 I C 225 

— ■ 683 Foil 77 I C 148 

20 C 111 Ref 76 I C 679 
116 Ref 2 R 495 

487 Dist 48 B 411 (P C) 

537 R 28 C W N 487 

551 Ref 1924 Pat 221 

579 Foil 28 C W N 267 

708 Ref 1924 Pat 191 

708 Dist 77 1 C 929 

834 Foil 77 I C 307 

21 C 70 P C (P C) Ref 1924 Pat 

142 

70 Foil 77 I C 851 

103, 112 Ref 5 L 239 

142 Ref 771 C 157 

— 157 Ref 22 A L J 433 ; 46 A 
542 

180 Ref 39 C L J 612 

190 Ref 22 A L J 369 : 46 A 

775 

190 Dist 46 A 384 

190 Ret 22 A L J 601 (F B) 

383 Foil 28 C W N 1031 

496, 502 Dist 77 I C 109 

550 Ref 28 C W N 710 

612 Ref 77 I C 206 

639 Rel 77 I C 368 

642 Ref 51 C 442 

22 C 445 Ref 46 A 799 

445 Foil 22 A L J 725 

589 Dist 76 I C 408 

788 (P C) Ref. 40 C L J 110 

843 Foil 48 B 363 (P C) 

843 Ref 22 A L J 384 (P C) 

960 Ref 1924 Pat 105 

1007 Ref 2 R 374 

1011 (P P) Foil 77 I C 171 

23 C 249 Foil 5 Lah 11 

415 Rel 76 I C 932 

493 Ref 77 I C 984 

526 Ref 28 C W N 295 

670 Foil 77 I C 450 

723 Ref 28 C W N 683 

723 (F B) Ref 39 C L J 212 

738 Foil 2 R lOS 

790 Ref 3 Pat 522 

: 799 Ref 3 Pat 311 

799 Ref 76 I C 855 

829 Ref 76 I C 126 

829 Rel 76 I C 617 

867 Diss 2 R 333 



CASES FOLLOWED, OVERRULED, ETC. 
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24 C 98 Foil 5 L 268 

149 Ref 39 C L J 454 

' 216 Diss 47 M 706 

216 Not Full 4 7 M L J J55 

251, 255 Foil 28 C W N 264 

256, 259 Foil 28 C W N 637 

272 Ref 4 Pat 465 

382 Ref 22 A L J 903 

492 Dist 76 I C 135 

584 Ref 22 A L J 312 

672 Not Foil 76 I C 907 

686 Foil 51 C 271 

725 Foil 77 I C 148 

831 Foil 77 I C 761 (2) 

954 Ref 28 C W N 710 

25 C 97 Foil 76 I C 1052 

216 Appl 46 M L J 329 

— -246 Ref 77 I C 122 

311 Rel 76 I C 1023 

522 Ref 28 C VV N 942 

594 (F Bj Ref 3 Pat 42 

594 (F B) Foil 1024 Pat 105 

609 Appl 46 M L J 329 

815 Foil 77 I C 358 

26 C 101 Ref 3 Pat 236 

127 Dist 47 M 47 

409 Ref 76 I C 577 

569 Dist 76 291 

739 Ref 51 C 396 

871 (P C) Ref 39 C Lj 140 

27 C 34 Foil 2 R 168 

61 Foil 46 4 208 

61 Ref 22 A L J 67 

103 Dist 76 I C 680 

262 Ref 2 R 333 

295 Ref 3 Pat 781 

295 Ref 5 L 327 

333 Dist 51 C 1 (F B) 

379 Ref 77 I C 551 

428, 438 Ref 51 C 385 

28 C 37 Ref 76 I C 475 

113 Ref 3 Pat 371 

113 Foil 1924 Pat 33 

149 Foil 2 R 117 

223 Ref 39 C L J 414 

334 Ref 1924 Pat 254 

353 Foil 77 I 0 167 

652 (F B) Ref 1924 Pat 226 

29 C 36 Rel 77 I C 866 
100 Ref 39 C L ] 612 

154 (P G) Foil 33 C L J 304 

(P C) 

167 Foil 3 Pat 443 

167 (F B) Dist 1924 Pat 110 

187 Rel 28 C W N 942 

343 Ref 77 1 C 450 

433 Ref 46 A 192 

726 Ref 1924 Pat 226 

749 Ref 46 A 310 

749 Ref 22 A L J 205 

871 Foil 77 1 C 761 

30 C 32 Foil 46 A 208 

112 at 116 Ref 46 M L ] 

565 

161 Ref 46 M L J 565 

218 Ref 3 Pat 443 

B 


218 Dist 1924 Pat 110 

231, 233 Dist 46 M L J 404 

235 Dist 79 I C 189 

- -291 Foil 77 I C 707 

539 CoiiS 48 B 673 

539 (r C) 5 Lah 317 

539 Dist 2 R 1 

539 (P C) Dis- 76 I C 810 

583 Kef 51 C 761 

599 (F E) appl 3 Pat 435 

660 (F B) Dist 76 I C 166 

725 (P 0) Ref 47 M 567 

725 Ref 22 A L J o4 

725 (PC] Dis: 5 L 92 (P C) 

725 Cj Rel 3 Pat 152 

725 Dist 28 C W N 953 

738 (P Ci Dist 5 L 92 (P C) 

738 Ret 22 A L J 254 

Sil RA 51 C 396 

—865 (P 'j) Rel 77 1 C 897 

910 (F B) Dist 76 1 C ib9 

923 Kef 76 I C 1S9 

1021 (P 0) Ref 2'2 A LJ 665 

1021 (P C. Foil 5 Lah 38 

1021 Ref 46 A 744 

— 1060 appl 51 C 150 

31 C 11 {P C) Ref 3 Pat 152 
— -45 overruled 76 1 0 ^96 
95 Kef 3 Pat 522 

228 Kef 51 0 548 

542 Rei ^i6 A 787 

542 Ref 22 A L J 741 

757 Ref 28 C tV N 855 

863 Kef 28 C VV N 4t3 

944 Foil 76 1 C 812 

1021 Ref 1924 Pat 304 

1065 Ret 22 A L J 890 

32 C 22 Dist 28 C W N 501 

^ 276 Ref 22 A L J 905 

296 Rel 46 A 7-t4 

296 Ref 22 A L J 665 

425 Ret ^ Lah 30i 

494 Dist 51 C 150 

552 Kef 3 Pat 288 

; 582 Ref 1924 Pat 9 

582 Dist 3 Pat 230 

, 643 Disc 76 I C 57 

; 816 Diss 77 i C 150 

, 957 Foil 11 I C 520 

33 C 33 Kef 1924 Pat 83 
68 Dist 5l C 1 (F B) 

— 180 Foil 48 B 331 

180 Disc 26 BLR 163 

257 FjII 26 Bom L R 829 

295 Foil 51 C 271 

329 Foil 1924 Pat 249 

— 352 Dist 51 C 1 (F Bi 
425 Foil 2 R 106 

— 425, 435 Ref 70 I C 517 

502 Ref 28 C W N 1033 

502 Ref 39 C L J 90 

531 Not Foil 28 C VV N 602 

630 Dist 46 M L J 5l5 

i 630 Ref 1924 Pat 304 

— 639 at 643 Foil 22 A L J 823 
- — -666 Ref 28 C W N 1009 

7S6 Fell 28 C W N 1039 

— -881 Foil 76 I C 843 


: 927 Ref 28 C VV N 576 

( 927, 932 Ref 28 C W N 925 

i 1021 Foil 47 M L J 736 

1047 Cons 771 C 740 

1158 Ref 76 1 C 617 

1323 Not Foil 48 B 442 

I3i3 N Foil 26 Bom L R 395 

34 G 13 Rel 47 M 689 

150 Foil 3 Pat 279 

223 Foil 2 R 382 

23d Kci 5 L 218 

257 Kef 3 Pat 470 

" 329 Foil 26 Bom L R 829 

329 Ref 39 C L J 194 (P C) 

403 Kef 76 I C 166 

— 639 Kef 77 I C 551 

848 Ref 77 I C 1008 

886 Foil 28 C VV N 560 

~ 929 (933 Kef 3^ C L J 279 

35 C 61, 74 Ref 5 I C 224 

— 61 Ref 2 8 C VV N 550 
, — 138 Ref 76 I C 177 

; 232 Ref 76 I C 620 

' 331 Ref 70 I C 577 

’ 353 Ref 76 1 C 932 

I 551 Ref 46 A 260 

I 551 (P C) Ref 22 A L J 149 

I — 674 Diss 46 A 109 

i 691 Ref 22 A L J 768 

j 961 Kef 39 G L j 140 

I 1039 IP C) Dist 76 I C 147 

i 1038 Kef 22 A L J 650 

; 38 0 48 Kef 51 C 442 

I 130 Dist 51 C 761 

! 130 Bxpl 28 C W N 704 

: 193 Cons 51 C 185 

; 193 Foil 76 1 C 781 

: -- - 193 Ref 77 I C 253 
‘ —345 Ref 40 C L J 79 

' 345 Full 28 C W N 894 

; 433, 447 Foil 51 C MF B1 

; 51(3 Ref 22 A L J 903 

I 647 Diss 39 C L J 290 

I 726 Ref 1924 Pal 21 

; 955 Full 51 C 236 

' 955 Kef 28 C VV N 968 

I -- 964 Foil 76 I C 633 
I 1003 Ref 22 A LJ 130 

37 C 1 Foil 5 L 70 
1 — 30 Dist 76 I C 401 
1 449 Ref. 77 I C 261 


38 C 1 Dist 7o I C 57 
— no, 117 Ref 77 I C 193 

- 339 Ref 47 M L J 549 

- 394 Rel 51 C 715 

415 Dist 28 C W N 854 

415 DiA 76 I C 564 

421 Rei 28C W N 271 

475 Diss 51 C 124 

526 (P C) Dist 40 C L J 20 

526 Dist 28 C W N 493 

603 Ref 46 A 525 

622 Dist 76 I C 269 

789 Overruled 51 C 1 (F B) 

^880 Rn 2 R 383 



IQ 


CASES FOLLOWED, OVERRULED, ETC, 


S9 C 157 Ref A6 A 80 

232 Dist 4S B 673 

232 (r C) Dist 46 M L]P 

232 (P C) Ref 76 I C 467 

278 Ref 28 C W N 984 

118 (P C) Foil 48 B 411 

527 (PC) Poll 39 CL 204 (PC) 

527 (P G) Foil 28 C W N 

1025 (P C) 

566 Diss 2 R 117 

568 Not Foil 26 Bom L R 

523 

. 696 Ref 1924 Pat 202 

707 Foil 26 Bom L R 678 

855 Rel 77 I C 801 

862 Foil 46 A 617 

862 Foil 22 A L J 468 

862 Ref 3 Pat 425 

862 Foil 76 I C 907 

1016 Ref 46 A 303 

1050 Ref 46 A 92 


40 C 45 Ref 77 I C 368 

64 Ref 39 C L J 574 

71 Ref 1924 Pat 226 

78 Foil 76 I C 657 

215 Ref 5 L 147 (F B) 

245 Ref 5l C62 

245 Ref 3 Pat 640 

318 Ref 46 A 54 

318 Rel 77 I C 818 

342 Ref 3 Pat 829 

360 Ref 76 I C 189 

867 Ref 76 I C 235 

S78 Expl 46 A 377 

378 Ref & Expl 22 A L J 307 

^428 Ref 3 Pat 67 

^539 Ref 28 C w N 271 

545 Foil 46 A 016 

645 Foil 22 A L J 470 

688 Ref. 40 C L J 44 

650 IP B) Ref 3 Pat 152 

284 (P C) Ref 3 Pat 968 

854 Ref 51 C 402 


41 C 43 Foil SI C 271 

137 Foil 47 M L J 517 

350 Ref 40 C L J 143 

433 Ref 5 Lah 56 

493 {P C) Ref 3 Pat S5 

576 Ref 23 C W N 1001 

621 Foil 26 Bom L K 610 

—956 Ref 5 L 218 

972 Dist 46 A 754 

1 125 Ref 75 I C <S2 

42 C 1 Ref 51 C 761 

1 Expl 28 C W N 704 

46 Ref 22 A L J 314 

56 (P G) Foil 47 M 462 

66 Foil 46M L J 314 

n IP C) Appl 47 M 288 (F B} 

- — 72 Foil 46 M L J 104 (F B) 

80 Ref 2 R 285 

172 (F B) Ref 3 Pat 1 

172 Expl 28 C W N 602 

235 Ref 47 M L J 357 

240 Foil 51 C 236 

340 Appl 28 C W N 968 

3 334 Ref 21 Bom L R 155 


384 Ref 22 A L J 861 

397 (P Cj Ref 1924 Pat 142 

612 Rel 77 I C 734 

620 Overruled 26 Bom L E 

595 (PC) 

890 Disapp 3 Pat 279 

690 Overruled 22 A L J 105 

(PC) 

--690 Overruled 28 C W N 839 

751 Ref 28 C W N 865 

801 Ref 46 A 759 

801 Ref 22 A L J 719 

801 818} (P Cj Ref 3 Pat 349 

801 Rel 77 I C 41 

801, 818 Ref 1924 Pat J85 

——842 (F B) Ref 3 Pat 609 

926 Ref 26 C VV N 991 

1029 (P C) Ref 3 Pat 96S 

1043 Foil 77 I C 943 

1050 Disc 51 C 588 

43 C 59 Ref 47 M 698 

59 Fall 76 I C 766 

248 Disi 1924 Pat 189 

290 Ref 46 A 208 

290 (P C) Ref 22 A L J 67 

332 Ref 1924 Pat 158 

332 Foil 77 I C 1015 

441 Foil 3 Pat 230 

441 Ref 1924 Pat 9 

447 Ref 3 Pat 236 

668 Ref 3 Pat 1 

674 Kef 46 A 533 

674 Ref 22 A L J 490 

640 Foil 2 R 193 ! 

650 Foil 2 R 408 

660 Foil 76 I C 343 

660 Ref, 39 C L [ 140 

671 Dist 46 A 105 

694, 705 (P C) Ref 76 I C 

494; 953 

707 Ref 28 C W N 1033 

743 Ref 40 C L J 30 

— -878 Ref 3 Pat 1 

903 Ref 39 C L J 590 

903 Foil 28 C W N 963 

986 Ret 46 A 372 

986 Ref 22 A L J 345 

990 (P C) Ref 28 C W N 626 

103.5.:{1100j (P C) Ref 5 L 59 

44 C 47 Ref 76 I C 172 

66 Ref 5 Lah 56 

‘186 Ref 46 A 822 

186 (P, C.) Expl 22 A L J 650 

: 186 (P. C.) Ref 22 A L J 753 

346 Dist 76 I C 1003 

~ 346 Ref 77 I C 3G4 

367 Ref 2 R 66 

379 (PC) Ref 76 I C S5S 

— 464 Raf 39 C L J 371 

— 524 Ref 3 Pat 63 

424 (P C) Foil 76 f C 349 

542 Foil 1924 Pat 275 

‘556 Foil 77 I C 1015 

* 667 Ref 2 Rang 367 

027 Foil 46 A 571 

-627 Foil 22 A L J 464 

627 Foil 5 Lah $4 

771 Ref 39 C L J3^7 

858 (PC) Dist 51 C 669 


858 Foil 28 C VV N 638 

876 Ref 28 C W N 377 

929 Pel 76 1 C 496 

950 Ref 22 A L J 191 

960 Foil 76 I C 533 

954 Foil 46 M L J 104 (F B) 

978 Dist 76 I C ISO 

1025 Dist 28 G W N 170 

1072 Ref 28 C W N 170 

45 C 94 Ref 22 A L J 365 

259 Ref 51 C 64? 

320 Foil 77 I C 523 

— 430 Dist 76 T C o64 

502 Dist 76 I C 525 

530 Dist 28 C VV N 550 

666 (P 0) Red 76 I C 408 

691 Dist 76 1 C 57 

80^ (P C) Foil 77 I C 261 

825 Disapp 51 C 236 

878 (P C) Foil 76 I C556 

909 Foil 46 A 568 

909 Foil 22 A L j 461 

930 Dist 76 I C 401 


46 C 22 Foil 2 R 393 
-- 60 Ref 46 M L ] 456 

245 Ref 2 Rang 362 

534 Foil 76 I C 660 

566 Ref 47 M L J 415 

568 Foil 76 T C 125 

570 Dist 28 C W N 576 

620 (P C) Dist 28 C W N 

1009 

651 Foil 3 Pat 275 

895 Dist 5l C 236 

962 Ref 3 Pat 75 

976 Rel 77 I C 369 


47 C 377 (F B) Dist 3 Pat 266 

377 (F B) Ref 1924 Pat 4 

466 Ref 46 A 60 

500 Foil 22 A L J 11 

54T Ref 77 I C 730 

813 Frll 1924 Pat 105 

918 (P C) Ref 5 Lah 329 

924 (P CJ Dist 3 Pat 114 


48 C 1 (P C) Foil 5 Lah 368 

1 (P C) Foil 77 I 0 566 

1 (F C) Foil 77 I C 862 

22 Ref 3 Pat 81S 

260 (P C) Foil 2 R 253 

841 Ref 47 M 87 

341 Foil 76 I C 349 

341 Ref 76 I C 778 

449 (P C) Rel 76 I C 494, 953 

460 (P C) Foil 47 M L J 487 

460 (P C) Foil 76 I C 324 

481, 491 Ref 46 A 631 

481 (P 0) Ref 22 A L f 583 

481 (P C Ref 28 C W N 676 

499 Rel 48 B 638 

609 Dist 46 A 754 

— 666 (F B] Foil 28 C W N 364 
605 (FB) Dist 3 Pat 1 

■ — -766 Ref 1924 Pat 234 

886 Foil 51 C 320 

1105 Diss77 I C 734 

— 460 Foil 46 M L J 198 



CASES EOLLOWeD, OVERRtjLED, ETC; ll 


49 C 45 Foil 47 M L J 545 

329 Ref 77 I C 558 

-196 Foil 76 I C 794 

560 (P Cj Rel 3 Pat 451 

60(3 Foil 5 Lah 306 

608 Rel 3 Pat 448 

608 Dist 1924 Pat 110 

618 Ret 28 C VV N 597 

994 Diss 28 C W N 1056 

60 C 1 (P C) Foil 76 1 C 953 

56 Dist 76 i C 343 

243 Foil 76 I C 772 

338 {P C} l^oll 47 lVJ 39S 

338 Kef 46 M L J 295 

967 Ref 40 C L J 62 

978 Kef 39 C. L J 90 

978 Foil 28 C VV N 1033 


51 C 1 Ref 28 C W N 968 
292 Kef 40 C L ] 44 


• CALCUTTA LAW JOURNAL 

1 C L J 138 Ref 1924 Pat 304 

2 C L J 318 Diss 2 R 309 
431 Appr 3 Pat 842 

3 C L J 260 Ref 28 C W N 444 

343 Not Foil 28 C VV N 602 

381 (383) Diss 39 C L J 418 

5 C L J 80 Foil 46 A 617 

95 Ref 3 Pat 244 

95 Ref 39 C L J 40 

221 Not Foil 28 C VV N 602 

224 Ref 76 1 C 398 

348 P'011 76 I C 1052 

434 Dist 28 C W N 963 

638 Foil 28 C VV N 264 


6 G L J 427 Ref 37 C L J 212 
427 Ref 28 C W N o83 

7 C L J 640 Foil 77 I C 564 

8 C L J 29 Ref 40 C L J 90 

9 C L J 367, 376 Foil 51 C 737 
367 Rei 2SC VV N 710 

10 C L J 150 Ref 28 OWN 403 
479 Ref 1924 Pat 22 1 

626 Ref 46 A 333 

626 Kef 22A L J 265 

631 Ref 39 C L J 217 

11 C L J 68 Ref 77 I C 261 

197 Foil 22 A L ] 851 

461 Dist 1924 Pat 138 

641 Ref 3 Pat 371 

541 Foil 1924 Pat 33 

641 l^ef 1924 Pat 265 

12 C L J 25 Ref 39 C L J 140 
63 Ref 51 C 715 

428 Ref 28 C W N 805 

489 Ref 40 C L J 105 

684 Ref 51 C 124 


I 13 C L J 318 Dist 3 Pat 349 

I 318 Dist 1924 Pat 185 

399 Di'st 76 IC 660 

4u4 Ref 28 OWN 683 

693 Diis 76 I C 605 

14 C L J 169 xNot P'011 77 I C 542 
489 Rel 46 A 733 

489 Ref 22 A L J 706 

639 (642) ReJ 47 M L J 434 

15 C L J 122 Dist 28 C VV N 984 
227 Ref 22 A L J 130 

227 Appr 47 M 337 

227 Appr 28 C \V N 809 

432 Kef 39 C L J 399 

517 Ref 51 C 402 

621 Ref 76 I C 157 

672 Dist 28 C W N 984 

836 Kef 28C VVN 576 

16 C L J 3 Cons 46 M L ] 46 
46 Ref 51 C 442 

182 Kef 28 C W N 264 

296 Dist 51 C 643 

322 Foil 77 I C 261 

376 Kef 1924 Pat 254 

422 Rel 1924 Pat. 308 

648 Not Fot 39 C L J 428 

564 Foil 1924 Pat 206 

18 C I J 26 Ref 1924 Pat 221 

133 Ref 28 C VV N 403 

538 Not Foil 76 1 C 750 

19 C L J 532 Foil 47 M 204 
— 614 Ref 51 C 396 

20 C L J 469 Ref 40 C L ] 39 
1131 Foil 2 R 393 

22 0 L J 27 Ref 47 M L J 14 

81 Dist 3 Pat 825 

283 Ref 39 C L J 40 

419 Dist 3 Pat 673 


23 C L J 151 Foil 77 1 C 564 
557 Dist 39 C L J 334 

24 C L J 60 FoU 77 f C 564 

62 Foil 77 I C 564 

467 Ref 3 Pat 371 

-467 Foil 1924 Pat 33 

• -^623 Ref 28 C W N 550 

26 C L J 140, 147-8 Ref 39 C L J 
447 


26 C L J 97 Ref ::t9 C L J 256 
590 (P C) Foil 28 C W N 453 

27 G L J 101 Dist 28 C VV N 757 
no Rel 47 M L J 431 

334 Foil 77 I C 26l 

^438 Poll 28 C VVN 967 

663 Ref 40 C L J 62 

28 C L J 266 Ref 3 Pat 1 
607 Dist 28 C W N 984 

29 C L J 48 Ref 28 C W N 271 


30CL J13 Ref39CLJ356 

86 Ref 39 C L J 256 

90 Ref 3 Pat 546 

90 Ref 1924 Pat 189 

515 Rcl 77 i C 589 

32 C L J 478 Dist 28 C W N 1046 

33 C L J 244 Not Foil 1924 Pat 

122 


34 C L J 107 Ref 40 C L J 89 

125 Kef 39 C L J 3o6 

266 Ref 28 C VV N 403 

415 Foil 77 1 C 564 

444 Ref 2 R 495 

35 C I 7 90 Foil 77 f C 1015 
138 Kef 77 I C 1015 

36 C L J 9 Ref 28 C VV N 1033 
205 Ref 76 I C 605 

406 Rei 51 C 789 

421 Ref 31 C L J 222 

37 C L J 233 Ref 28 C VV N 1033 
491 Foil 28 C VV N 945 

38 C L J 104 P'oll 22 A L J S12 

117 Rei 28 C WN 497 

869 Dist 77 I C 1015 

384 Ref 51 C 418 


CALCUTTA WEEKLY NOTES. 


1 C WN 55 Ref 28 C W N S48 
341 Ref 1924 Pat 278 

2 C W N 360 Ref 1924 Pat 25 
474 Rel 76 I C 40 

513 (P C) Ref 1924 Pat 25 

758 Ref 1924 Pat 4 

3 C W N 184 Kef 77 J C 522 

260 Ref 5 L 147 (F B) 

S92 Ref 28 C W N 403 

4 C W N 103 Dist 51 C 776 

493 Dist 3 Pat 126 

541 Ref 3 Pat 435 

667 Ref 3 Pat 1 

6 C W N 223 Ref 40 C L J 28 

343 Ref 46 A 333 

345 Ref 22 A L J 265 

377 Ref 3 Pat 609 

893 Ret 22 A L J 788 

781 Foil 77 I C 327 

6 C W N.318 Foil 28 C VV N 264 
429 Dist 46 A 364 

429 Dist 22 A L J 295 

7 C W K 327 Rel 77 I C 982 
345 Ref 3 Pat 781 

461 Ref 3 Pat 288 

^776 Ref 5 L 239 

8 C W N 17 (F B) Dist 76 I C 189 
70 Ref 76 1 C 40 
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CASES FOLLOWED, OX EKRULED, ETC. 


365 Ref 3 Frit 2-)4 

365 Ref 76 i C 517 

438 Foil 1 ^' r C 252 

9 C W N 334 Diat 77 1 C 1015 

379 Noi Foil 25 C W X o02 

651 Foil 26 Bom L R 2o9 

■ 693 Dist 46 A 741 

693 Dist 22 A L J 703 

952 Rel 47 AI L ] 529 

1001 Dist 2 R 313 

• 1027 Ref 3 Pat 503 

1027 Ref 1924 Pat 126 

10 C W N 46 Ref. 26 C W X 261 

257 Rel 1924 Pat 83 

■ 306 Ref. 76 [ C 49 

361 Not Foil 3 Pat 405 

351 Ref 1924 Pat 4 

449 Ref 2 R 495 

835 Ref 76 I C 309 

839 Ref 46 A 820 

839 Ref 22 A L J 749 


11 C W N 284 Rel 76 1 C 517 

789 Cons 77 1 C 481 

835 Ref 1924 Pat 83 

876, 877 Ref 5 L 227 


12 C W N 117 Ref 28 C W N t87 

154 Foil 77 I C 1015 

175 Foil 77 1 C 1015 

241 Ref 47 M 357 

478 Appr 39 C L J 26 IP C) 

478 Rei 28 C W N 5 17 (P C) 

542 Ref 28 C W N 552 

845 Foil 5l C 236 

878 Ref 3 Pat 1 


13 G W N 24 Ref 3 Pat 77 

82 Foil 2 H 278 

226 Foil 76 1 C 793 

493 Foil 2 R 40S 

513 Ref 76 1 C 612 

816 Ref 3 Pat 250 

846 Rel 51 C 715 

— 1031 Foil 76 1 C 1052 
1046 Appl 77 I C 347 

14 C W N 147 Ref 28 C W N 991 
170 Ref 22 A L J 844 

229 Ref 3 Pat 1 

256 Not Foil 46 A 286 

—439 Foil 47 M L J 602 

660 Foil 47 M 47 

660 Ref 76 1 C 241 

629 Kef 28 C W N 848 

705 Ref 40 CL J 160 

895 Rel 77 1 C 174 


15 0 W N 80 (82) Foil 3 Fat 963 

345 Ref 1924 Pat 4 

363 Ref 28 C VV N 901 

363 Ref 1924 Pat 254 

375 Dist 76 I C 42 

376 Foil 761 C 158 

636 Expl 28 C W N 1033 

776 Dist 3 Pat 45S 

776 Dist 1924 Pat 240 

921 Ref 28 C W N 264 


I 16 C W N 124 Ref 46 A ;33 

I 124 Ref 22 A L J 70o 

; 246 Ref 28 C W X 8o5 

; 247 Rel 77 I C 897 

! 252 Diss 28 C \V X i092 

! 327 Ref 4 7 M 357 

! 421 Foil 39 C L J 428 

1 — 421 Foil 28 C W X 845 

i 848 Ref 28 C VV N 848 

i 1075 Dist 2 R 313 

1077 List 47 M 746 

I -~1105 Ref 51 C 402 

I 17 C W N 80 Ref 28 C VV N 899 

I 116 Full 76 I C 781 

I 133 Hel 51 C 715 

I 163 Not Foil 39 C L J 428 

I 163 Nut Foil 28 C VV N 845 

i 408 Ref 51 C 230 

1 408 Foil i 8 C VV N 631 

1 445 Foil 2 K 285 

1 549 Ret 46 A 744 

1 549 Rel 22 A L J 665 

i 554 Diss 2 R 333 

698 Rel 3 Pat i 

793 Not Foil 48 B 512 

793 Nut Full 2b Boni LR 436 

802 Dist 3 Pat l2o 

817 Ref 28 C W N 482 

996 Kef 1924 I’at 169 

1077 Ref 28 C VV N 536 

liOl Kef 3 Pat 1 

U34 Ref 28 C W N 438 

1233 D.st 3 Pat 458 

18 C W N 24 Dist 28 C W N 438 

38 Rei 28 C VV N 1033 

446 F(3ll 1924 Pat 275 

498 Ref 28 C W N i046 

533 Dist 5 Pat 964 

601 Rel 3 Pat 1 

689 Ref 77 I C 275 

723 Ref 28 C VV N 170 

-—947 Dist 76 1 C 168 
1281 Foil 77 1 C 564 

19 0 W N 62 Ref 28 C VV N 438 
268 Kef 3 Pat 1 

—287 Not Foil 1924 Pat 105 

287 P"oll 77 1 C 357 

419 Rei 28 C VV N 928 

——617 Foil 2 k 168 

637 Ref 40 C L ] 39 

953 Foil 77 1 C 520 

970 Ret 76 j C 14 

1141 Kef 61 C 230 

1141 R< f 21 C W xX 631 

1211 Foil 10 tj L J 74 

I 20 C W N 39 Not Foil 28 C VV N 
845 

58 Dist 47 M L J S29 

66 Ref 77 I C 5^8 

140 Foil 51 C 695 

—140 Ref 28 C VV N 676 

178 Foil 77 I C 357 

610 Rei 39 C L J 356 

610 Ref 23 C W N O02 

^643 Fxpi 28 C VV N942 

643 Ref 28 C W N 1033 

—696 Ref 28 C W N 438 ‘ 


' 700 Ref 3 Pat 829 

I 790 Dist 21 C W N 438 

! 866 P 0 Diss 28 C VV X 626 

: 889 Full 28 C VV N 961 

; 967 Ref 28 C W X 271 

: 1051 Ref 1924 Pat 221 

I 1209 Ref 5 L 239 

, 1265 Ref 1924 Pat 124 

i 21 0 W R 1 Foil 51 C 124 

i 68 Diss 22 A L J 585 

; 473 (PC) Dist 3 Pat 458 

I 571 Ref 70 I C 927 

I 688 xXot Foil 40 A 458 

! 698 Dis; 28 C VV N 253 

751 Ref 28 C VV N 438 

906 Ref 47 M L J 1 

906 Dist 76 I C 408 

9o 7 Ref 46 A 384 

957 Ref 22 A L J 369 

959 Ref 51 C 643 

1004 Dist 1924 Pat 18 

1016 Dist 28 C VV N 170 

22 C W N 66 Dist 76 1 C 843 

69 Diss 77 I C 734 

104 Foil 28 C VV N 1009 

192 Dist and Not Foil 1924 

Pat 106 

275 Ref 76 I C 32 4 

438 Kef 3 Pat 311 

522 Foil 1924 Pat 275 

611 Foil 28 C VV N 1009 

622 Ref 28 C VV N 10<U 

674 Foil 77 1 C26i 

702 Kef 51 C 663 

760 Foil 3 Pxat947 

760 Dist 76 I C 927 

763 Ref 1924 Pat 304 

807 Foil 77 I C 564 

827 Kef 28 C VV N 264 

919 Foil 1923 Pat 63 

972 Ref 3 Pat 1 

965 Ref 3 Pat 1 

967 Ref 3 Pat 1 

23 C W N 136 Kef 1924 Pal 304 
254 Kef 3 Pat 1 

284 Foil 2 R 285 

614 Ref 28 C VV N 848 

952 Foil 70 1 C 241 

1041 Foil 77 I C 1015 

24 C W N 44 Ref 51 C 715 

117 Ref 28 C VV N 300 

117 Fell 28 C VV N 602 

117 Ref 77 I C 751 

163 (P C, Foil 2 R 367 

223 Dist 1924 Pat 18 

288 Ref 28 C VV N 292 

382 Ref 28 C VV N 482 

463 Con 76 I C 894 

467 Dist 77 I C 892 

752 Diss 22 A L J 867 

813 Diss 39 C L J 454 

25 C W N 29 (F Bi Dist 1924 

Pat 117 

249 Doubted 40 C L J 74 

—409 Ref 39 C L J 140 
557 (P C) Foil 51 I C 696 



CASES FOLLOWED, OVERRULED, ETC. 
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863 Expl & Dist 51 C 703 

863 Dist 39 C L J 373 

863 Disc 28 C W N 626 

901 Ref 46 A 333 

901 Ref 22 A L J 265 

905 Not Foil 76 I C 894 

1022 Foil 28 C W N 1092 

26 C W N 65 Ref 3 Put 349 
66 R. 1924 Put 185 

^170 (S N) Foil 28 C W N 84 5 

483 Ref 28 C W N 516 

506 Foil 76 I C 953 

508 Ref 2 R 265 

580 Ref 77 I C 986 

589 Ref 77 1 C 986 

651 Dist 77 I C 4 l0 

680 Ref 28 C W N 975 

697 Foil 51 I C 70 

880 Diss 77 I C 734 

27 C W N 1 (P C) Expl 28 C W 

N 289 (P C) 

— — 159 Cods 76 1 C 894 

175 (S N) Foil 28 C VV N 845 

—315 Appl 3 Fat 609 

472 Appr 3 Pat 74 

513 Foil 28 C W N 8/1 

554 Foil 3 Put 503 

654 Kef 19^24 Pat 126 

675 Dist 77 I C 290 

700 Dist 28 C W N 487 

765 Kef 51 C 224 

28 C W N 16 Appr 28 C W N 

1056 

20 Foil 3 Pat 997 

119 Appr 28 C W N 96S 

300 Foil 28 C W N 6U2 

710 Foil 2 R 409 

781 Ret 2 K 495 

1 L E LAHORE SERIES, 

1 L 103 Diss 77 I C 961 

102 Dist 77 I C 984 

117 (P 0) Foil 47 M 116 

2 L 63 Foil 76 1 C 272 

333 Diss 51 C 615 

133 Kef 28C W N 1001 

275 Ref 76 I C 1039 

308 Ref 76 I C 177 


3 L 103 Re( 5 L 117 

184, 187 Foil 5 Lab 364 

— 242 Kef 6 L 117 

261 Foil 76 1 C 202 ; 206 

349 Foil 77 I C 621 

4 L 93 Foil 46 A 617 

93 Foil 22 A L ] 468 

350 (P C) Dii^t 5 Lah 92 (P Cj 

364 Not Foil 3 P 947 

376 Ret 77 1 C 425 

6 L 192 Dist 46 A 769 

I L R MADRAS SERIES. 

^ M: 79 Ref 47 M 698 


3 M 3 Foil 36 Boin L R 380 

59 Dist 26 Bom L K 2b0 

290 Dist 46 M L J 2So 

4 M 134 Fnll 47 M L J 533 

-241 Not Fell 47 M 229 

241 Not Foil 76 I C 647 

5 M 239 Ref 46 A 230 

330 Full 47 M L J 704 * 

345 {f B] Dist 46 M L J 515 

466 Full 2 R 168 

6 M 69 Ref 51 C 402 

— 71 Doubted 46 M L J 590 

— 203, 222 Full 47 M 56 

293 Dist 46 A 3S3 

293 Ref 46 A 77 o 

— 293 Ret 22 A L J 369 

293 Kef 22 A L J 601 (F B) 

366 Foil 47 iM L j 428 

381 Ret 22 A L] 79 

418 Ref 7o I C 079 

7 M 174 Rel 77 I C 866 
255 Foil 2,R 108 

400 Dist 1924 Put 274 

8 M 194 Foil 2 R 278 

484 (F Bl Rel 47 M 251 

606 Foil 77 1 C 264 

520 Ret 46 A 542 

520 Ref 22 A L J 433 

9 M 463 Ref 46 A 470 
463 Ret 22 A L ] 729 

10 M 160 Foil 2 R 66 

11 M 26 (P C) Ref 77 I C 253 

13 M 10 Ref 47 M L J 4Ci (P C) 

66 Dist 5 Lah 69 

178 {F B) Not Foil 76 1 C 

863 ■ 

189 Dist 46 A 384 

189 Ret 46 A 775 

189 Ref 22 A L J 369 

1&9 Ref 22 A L J 601 

— 490 Foil 76 I C 467 
508 Dist 77 I C 1039 


14 M 167 Kef 46 A 744 

167 Rtf 22 A L J665 

169 Ret 1924 Pat 254 

170 Ref 47 M L J o85 

323 Ref 76 i C 40 

379 Foils L 301 

399 Foil 39 C L I 595 

399 Ref 28 C W N 903 

420, 423 Kel 76 1 C 62 

491 Rel 46 M L J 258 

491 Kef 77 1 C 504 

15 M. 95 Dist 46 M L ] 513 

166 Ref 46 M L J 122 

224 Ref 2 R 374 

255 Dist 76 1 C 347 

16M90 Foil 76 I C 907 
— 131 Dist 46 M L J 515 


271 Dist 46 M L J 515 

380 Kef 28 C VV N 295 

476 Foil 76 I C S53 

17 M 67 Ref 76 I C 750 
410 tF Bj Rel 76 1 C 19S 

18 M 236 Foil 76 I C 212 

j -415 Diil 77 1 C 542 

} 19 fil 74 Ref 47 M L J S57 
I 197 Diss 3 Pat 275 

i 20 M 89 Rel 7o I C 953 

: 305 Foil 7f) I C 467 

j 446 Kcl 77 I C 307 

[ 448 Foil 1924 Pat 35 

461 Ret 47 M L J 840 

21 M 10 Foil 28 C VV N 781 
-64 Foil 47 M 551 

31 Foil 47 M 476 

} 91 Rel 46 M L J 291 

9i Foil 77 1 C 028 

j 29b i^ef 7o I C 186 

! 360 Kel 77 ( C l005 

22 M 49. 63 Appr 46 A 95 (P C) 

49 Apper 2o Bom B R 500 

113 Foil 5 Lab 70 

179 Foil 46 A 328 (F BJ 

23 M 125 Foil 76 1 C 314 

24 M 163 FJl 2 R 278 

238 DiSt 7o 1 C 815 

243 Ref 77 1 C 777 

271 Kel 47 M L J 602 

— 877 Kel 2 K ^85 

377 IP 0) Kef 76 I C 886 

— 414 Foil 42 M 233 

414 Kel 3 Pat 78l 

449 Kei 7o 1 C 467 

—655 Full 47 iVl 02i 
555 Foil 40 M L J 590 

26 M 61 (P C Kef 46 A 54 

61 Kef 28 C W N 56l 

61 (P Cj Foil 76 I C 652 

61 Fcjb 77 1 C 818 

257 Foil & appr 47 M L J 

35 (P Cb 

507 Kef 22 A L 1 905 

— 678 iPC) Dist 70 I C S8i 
26 M 76 Nrt Foil 47 M 39 

91 Foil 1924 Pat 105 

130. 132 Kel 28 C W N 903 

214 Ref 47 M L J 857 

— 230 Foil 26 Bom L R 375 
268 Ret 47 M 86 1 

323 Ref 76 I C 759 

373 Ref 22 A L J 78S 

373 Rel 48 B 35i 

— 373 Fob 26 B L R 21S 

437 Not P'oil 47 M L J 932 

461 Ret. 46 M L J 122 

492 Ruf 76 I C 441 

-537 Ret 47 M L j 602 

37 M 54 Bel 77 1 C 9S2 

59 app 46 M L J 192 

— 71 Nut foil 76 I C 907 
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CASES FOLLOWED, O^’ERRULED, ETC. 


12i Not Foil 51 C W N 625 

121 Not Foil 28 C W N 676 

131 Kel 1924 Fat 201 

243 Uist 47 M L 3 829 

269 Ref 46 A 733 

259 Rtf 22 A L [ 706 

259 (F B) Coas 46 M L J 71 

259 Foil 77 I C 148 

355 Kef 76 I C 353 

382 385 Kel 76 I C 881 

458 Ref 3 Pat 425 

28 M 205 Foil 26 Bom L R 426 
— —257 Appd Full 26 Bom L R 

659 

257 Appr 47 M 572 

—349 Ret 46 A 260 

349 Ref 22 A L J 149 

413 Dist 47 M L J 652 

457 Foil 77 1 C 917 

495 Disc 76 1 C 331 

667 Foil 47 M L J 671 

29 M 161 Ref 76 I C 798 
187 Ref 76 1 C 641 

330 (F E) Not Foil 1924 Pat 

275 

336 Djss 2 R 285 

336 Overruled 76 I C 886 Ref 

76 I C 467 

426 tF B) Foil 76 I C S96 

461 Ref 47 M S6l 

491 Kel 77 I C 768 

508 Rel 46 M L J 258 

— 508 Ref 77 I C 904 

30 M 54 Diss 2 R 108 

145 Foil 76 I C 805 

212 Foil 76 I C 760 

268 Foil 47 M L J 608 

274 Foil 47 M L J 514 

~274 Foil 77 I C 701 

308 Appr 48 B 411 {P C) 

308 Ref 46 M L J 598 

382 IFBj Ref 47 M 384 

413 Ref 28 C W N 899 

447 Kef 47 M 633 

■ 535 Diss 51 C 7l5 

31 M 68 Kef 3 Pat 42 
— — 71 Appl 47 M 176 

71 Rel 47 M L ] 608 

71 Rel 76 1 C 126 

131 Cons 77 I C 481 

163 Foil 48 B 341 

272 Dist 76 I C 642 

321 Ref 47 M L J 401 (P Cj 

337 Dist 2 R 313 

417 Ref Pat 522 

419 (F B) Dist 47 M 688 

32 M 3 Cona 77 I C 481 

17 Dist 2 R 181 

76 Ref 76 I C 670 

33 M 15 Disc 76 I C 57 
22 Foil 2 R 400 

116 Foil 76 I C 119 

131 Ref 48 B 625 

205 Ref 47 M L J 431 


241 Not Foil 5 L 2L8 

256 Rel 48 B 433 

256 Foil 26 Bom L R 362 

— — 256 Rcl 77 I C 401 

308 Ref 46 A 775 

303 Kef 22 A L T 60 (F B) 

340 Foil 46 M L J 515 

342 Ref 3 Pal 152 

439 Diss 77 I C 219 

452 Dist 47 M L J 671 

34 M 76 Foil 2 R 91 
97 Rel 5 L 218 

141 Kef 28 C W N 968 

406 Ref *16 M L ] 122 

511 Ref 77 I C 257 

35 M 1 (F B)-Foll 47 M 136 

1 (F B) Foil 47 M 316 

1 (F B) Rcl 46 M L J 71 

1 (F B, Fell 46 M L J 138 

— — 95 Ref 46 A 303 

—“95 Disc 22 A L J 185 

108 (P Cj Ref 3 Pat 829 

308 Foil 28 C W N &94 

598 Dist 2 R 181 

607 Dist 76 I C 1003 

648 Foil 47 M L J 679 

728 Kef 77 I C 266 

36 M 39 Foil 761 C 781 

68, 70 Foil 46 M L J 468 

229 (F B) Kef 47 M L J 833 

229 Foil 3 Pat 657 

295 (P C) Appl 47 M L J 389 

296 Appl 47 M L J 498 

--353 Ret 3 Pat 443 

353 Dist 1924 Pat 110 

364 Foil 47 M L J 671 

426 Ref 47 M D J o22 

467 Foil 77 I C 481 

477 Rel 76 1 C 474 

544 (F B} Rel. 47 M L J 840 

553 Kel 47 M L J 608 

37 M 26 Dist 47 M 633 

119 Ref 76 I C 711 

163 Ref 47 M S77 

458 Foil 76 I C 907 

— --536 Rel 76 I C 496 
712 Dist 47 M 103 

38 M 6 Expl 47 M 716 

6 Ref 47 M L J 470 

-~101 Ref 76 I C 82 

138 Foil 28 C W N 894 

250 Appr 22 A L J 384 (P C) 

r260 Foil 46 M L J 537 (P C) 

250 Full 26 Bom L R 308 

363 Appr 48 B 363 (P C) 

406 Foil 47 M L J 545 

406 Ref 76 I C 345 

414 Rel 76 I C 474 

450 Foil 76 I C 896 

466 Expl 47 M 716 

456 Ref 47 M L J 470 

500 Rel 47 M L J 528 

698 Dist 77 I C 542 

763 Ref 47 M L J 517 

• 829 Foil F 26 Boai L R 288 

903 Appr 77 I C 12S 


, 922 (F B) Foil 47 tvl 79 

I 927 (F B) Kel 47 M 688 

; 969 Di'^t 77 I C 275 

I 1028 Full 2G Bom L R 113 

i 1088 Appr 51 C 1 (F B) 

! 1091 Ret 76 1 C 641 

1120 Foil 47 M 621 

112u Foil 46 M L J 590 

39 M 64 Ref 76 I C 855 

107 Ref 51 C 101 

1 447 Diss 51 C 737 

447 Diss 28 C VV N 710 

462 Rel 46 A 333 

462 Ref 22 A L J 265 

488 Foil 46 M L J 181 

“-488, 493 Foil 47 M L J 370 

509 Kel 76 1 C 886 

“- 654 Appr 40C LJ iO 
—654 Ref 28 C W N 713 

554 Rel 77 I C 109 

570 Ref 51 C 761 

—“570 Foil 28 C \V N 704 

617 {P C) Uist 77 1 C 903 

634 Ref 51 C 101 

664 Ref 3 Pat 152 

— 725 (F B) Dist 3 Pat 146 

750 (F B) Ret 47 M 384 

795 Disc 76 1 C 57 

886 Ref 46 A 787 

886 Ref 22 A L J 741 

903 Foil 47 M L J 523 

1 946 Ref 5 L 239 


40 M 110 P'011 47 M L J 748 
—112 (PC) Foil 47 M 877 

233 Appl 77 ] C 547 

243 Foil 28 C VV N 1033 

296 Foil 76 1. C. 845 

308 {V B)Foli 5 Lah317 

402 (P C) Rel 3 Pat 451 

661 Kef 76 I C 47 

— 746 Dist 77 1 C 737 
— -780 Diss 3 Pat 371 

791 Ref 28 C VV N 903 

793 Ref 28 C W N 292 

793 Ref 1924 Fat 254 

793 (PC) Rel 76 1 C 14 

S46 Foil 46 A 616 

846 Foil 22 A L J 470 

880 Foil 1924 Pat 199 

886, 897 Foil 47 M L J 780 

— ?89 Kef 46 A 73 

1009 Foil 3 Pat 947 

—“1134 Ref 76 IC467 

1134 Overruled 76 I C 886 

41 M 136 Expl 47 M 621 

136 Appr 46 M L J 23 (P C) 

136 Cons 46 U L J 590 

—136 Ret 3 Pat 63 

136 Diss 76 I C 349 

156 F-11 76 I C 1033 

188 Dist 2 R 382 

237 Foil 47 M L ] 745 

— — 351 Foil 76 I C 769 

286 (F B) Not Foil 5 L 218 

—316 Ref 3 P 311 

323 Kef 5 Lah 239 

337 Appl5l C 150 



CASES FOLLOWED, OVERRULED, ETC. 


35 


434 Foil 2 R 367 

488 Ref 47 M L J 517 

620 Ref 76 I C 40 

659 Diss 51 C 101 

659 Foil 47 M L J 545 

733 Ref 47 M L J 668 

749 (PC) Dist 46 M L] 515 

792 Foil 22 A L J 812 

855 Foil 77 I. C, 117 

985 (P B) Appl 47 M 160 

985 Foil 76 I C 977 

^985, 992 (F E) Foil 77 I C 264 

■ 1012 Rel 46 M L J 516 

1012 (PC) Full 76 I C 61 

1018 Di&t 47 M L J 523 

42 M 1 Foil 22 A L J 823 

1 Overruled 47 M 483 (F B.) 

1 Overruled 46 M L J 415 

(F B) 

185 (F B) Rel 47 M L j 683 

231 Ref 47 M 357 

407 Rcl 47 M L J 385 

455 Ref 46 ML] 505 

523 Ref 46 A 60 

523 Ref 46 A 822 

523 Ref 22 A L I 755 

623 (P C) Foil 77 1 C 758 

661 Foil 47 M L J 312 

661 Kef 3 Pat 311 

—-7 11 Appr 46 A 95 (P C) 

711 Eet 46 A 364 

711 (F B) Ref 22 A L J 369 

7 J 1 Appr 26 Bom L R 500 

7 1 1 (F B) Appr 46 M L ] 23 

(PC) 

711 Rel 77 I C 640 

753 (F B) Dist 47 M 525 

813 ( P c) Foil 76 I C 269 

■ 821 Ref 76 1 C 269 

885 Foil 77 I C 481 

43 M 76 at 86 Ref C 28 W N 1074 
-75 Foil 77 I C 621 

94 (F B) Ref 47 M 121 

94 Foil 76 1 C 836 

* 166 (P C) Rel 46 M L J 515 

-166 (P C) Foil 76 I C 61 

214 Diss 51 C 124 

244 Ret 51 C 135 

244 (P C) Appl 47 M 204 

244 Ref 3 Pat 349 

244 IP C) Ref 1924 Pat 185 

280 Ref 76 1 C 579 

313 Foil 47 M 283 

313 Appr 46 M L J 104 (F B) 

372 Foil 76 I C 154 

429 Overruled 47 M 774 (F B) 

. 429 Overruled 47 M L J 205 

567 (P C) Foil 47 M 337 (P Cj 

667 Rel ^6 M L J 515 

609 Foil 46 A 815 

609 Foil 22 A L J 761 

617 DLs 51 C6i5 

660 Ref 28 C W xM 1033 

675 Foil 47 M L J 192 

728 Foil 2 R 388 

812 Dist 47 M L J 370 

869 Foil 46 M L J 184 

44 M 264 Appl 77 I C 347 
—329 Foil 47 M L J 652 


431 (P C) Dist 40 C L J 20 (P 

C) 

489 Dist 47 M 667 

547 Foil -17 M 463 

547 Dist 46 M L J 184 

664 !F B) Foil 76 I C 853 

643 Foil 46 M L J 482 

718 Disapp 39 CL] 302 iP C) 

— 718 overruled 28 C VV N 762 
(P C) 

• — 810 Foil 2 R 309 
— - 831 Ref 77 1 C 1009 

883 Dist 28 C W N 637 

902 (F B] Foil 47 M 483 F 

B 


j lOM L J 144 Dist 77 I C lo39 

i 12 M L J 348 B'oll 47 M 641 

( 13 M L J 292 (F B) Ref 76 I C 40 
! 425 Ref 76 I C 40 

i 14 M I J 57 (F appr 46 M L J 
; 192 

' 186 Ref 47 M L [ 833 

i 176 Dist 46 M L J 285 

: 285 Ref 76 I C 759 

I 438 Cons 46 M L J 482 

; 15 M X J 224 Kef 5 Lah 301 


902 Fol! 46 M L J U5 (F B) | 

45 M 135 Dist 76 1 C 1 | 

135 Foil 77 I C 54 j 

215 Ref 51c 168 

215 (220) Ref 39 C L J 107 I 

215 F^ef 28 C W N 388 1 

32o Ref 28 C W N 295 i 

323 (P C) Foil 76 I C 375 : I 

Expl. 76 IC 1042. 76 I C 494, 

953 

378 {P c) Ref 47 M L J 829 

378 (P C) Ref 76 I C 670 

— 415 Foil 22 A L J 866 

429 Ref 22 A L J 851 

443 Foil 46 M L J 1 

443 Cons 77 I C 740 

618 Appl 3 Pat 470 

618 Ref 1924 Pat 69 

— —527 Dist 2 R 181 

537 Ref 46 M L J 563 

586 (P C) Foil 76 I C 61 

716 (F B) Dist 47 M L J 393 

875 Commented on 47 IVI 288 

(F B) 

875 Overruled 46 M L J 104 

(F B) 

46 M 60 Eef 47 M 543 

123 Ref 47 M 369 

135 Foil 47 M 476 

135 Rel 46 M L J 291 

136 Rel 47 M L J 20 

135 Foil 77 I C 628 

349 Foil 76 I C 158 

360 Not Foil 40 C L J 110 

360 Diss 28C W N 1074 

360 Ref 46 M L f 505 

—382 Foil 47 M 428 - 

382 Ref 46 M L J 456 

823 Overruled 47 M 76i (FBI 

— 823 OverruRd 47 M L J 211 

836 Overruled 47 M 813 (F'B) 

919 Foil 2 R 285 

47 M 63 Commented on 47 M 288 

(F B) 

— 663 Dist 47 M 667 
MADRAS LAW JOURNAL. 

4 M L J 183 Ref 46 M L I 450 
7 M L J 61 Ref 76 I C 953 
9 M X J i07 Ref 39 C L ] 40 


16 M L J 272 (PC) Foil 77 I C 506 
413 Ref 46 M L J 258 

17 M L J 154 (P C) Ref 46 M L J 

172 

■ 285 Diss 77 1 C 219 

18 M L J 5b4 Foil 76 I C 647 

19 M L J 206 DM 76 I C 789 
20ML J 417 Foil 46 M L J 515 

21 ML J 1 (F B) Rel 46 M L J 71 

1 (FB) Foil 46M L J 138 , 

213 (F B) Ref -16 M L J 258 

813 Ref 47 M L J 602 

213 Ref 77 I C 504 

215 Dist 76 I C 150 

845 L)ist46 M L J5l5 

22 M L J 23 Foil 47 M L J 679 

60 Ref 39 C L J 279 

186 Foil 5i C 265 

23 M L J 371 Ref 47 M 428 

871 Rel 46 M L J 456 

— 610 appr 46 M L J 575 

24 M L J 863 Foil 2 R 1 
363 Ref 76 I C 810 


26 M L J 95 (P C) Dist 77 I C 
307 

150 (P C) Appl 47 M L J 389 

- — 351 Foil 45 M L j 537 (P C) 
563 F-^oll 47 M 449 


26M L J 83 Ref 76 I C 750 

140 Dist 77 I C 903 

— 215 Foil 22 A L J 823 

285 appr 47 M L J 415 (F B) 

479 Dist 46 M LJ285 

27 M L J 605 Foil 47 M 525 
605 Ref 47 ML J 549 

28 M L J 334 Ref 76 X C 474 
__49l Foil 46 M L J 181 

491 Foil 47 M L J 370 

— 536 Ref 47 M LJ 824 

29 M L J 184 Overruled 47 M L J 

4i5 

—231 Ref 76 I C 345 



16 


CASES FOLLOWED, OVERRULED, ETC. 


30 Ttf[ L J 334 Doubted 46 MLJ 4b2 
415 Foil 4o iM F J U5 

611 Rel 47 M L J 549 

31 M L J 225 (P C) Kef 47 M L J 

824 (P C) 

285 Ref 46 A 787 

286 Ref 22 A L T 741 

376 Rel 47 M L j 385 

472 Ref 47 M 5o7 

472 Rel 46 M j 404 

32 M L J 505 (P C) Ref 47 M L j 

48 (P C| 

33 M L J 14 Cons 46 M L J 23 

(P C) 

297 Foil 76 I C 781 

413 F^ll 1924 I4U 33 

519 Appr 46 M L J 23 (P C) 

740 Rel 47 M L J 2U 

746 (P C) Cons 76 I C 881 ' 

757 Overruled 47 Vi L J 415 ' 

(K B) 

759 Ref 47 M 567 

759 Ref 46 M L J 404 ' 

34 M L J 97 (P C) Full 77 1 C 564 ; 

342 Ret 47 M 068 : 

558 Foil 771 C 781 

563 (P C) Disr 46 M L J 515 I 

35 M L J 89 Ref 77 I C 542 

266 Dist 46 M L J 5o3 | 

304 Cons 47 M L J 737 I 

464 N Full 47 M 56 | 

576 Ref 46 M L J 453 

36 M L J 29 (F E) Rel 47 M L J 

683 

68 (P C] Ref 47 M L J 415 

(F B) 

189 Dist 47 M L J 655 i 

385 Rel 47 M L j 385 

483 (P C) Foil 76 I C 50 

—641 Ref 46 M L J 515 

37 M L J 100 N 1' 47 M 39 j 

166 (F E) Appr 46 M L J 23 

(P C) 

309 Ref 76 I C 349 

613 Dist 77 I C 48 

712 Dist 46 M L J 82 

38 K L J 190 Ref 47 M L J 

307 

247 Overruled 47 M L J 205 

320 Cons 46 M L ] 482 

402 Foil 76 1 C 349 

476 Rel 46 M L J 515 ] 

39 M L J 115 (P C] Ref 76 IC 953 
218 Dist 47 M L J 370 

225 tP B) Foil 47 M L J 3 h3 

319 Foil 47 M 325 

438 Foil 46 M L] 184 

525 Disl 76 I C 306 

40 Mi L J 1 Appl 47 M 176 

197 {V C) Appl 47 M 641 

—209 Dist 46 M LJ 1S4 

, 209 Rel 47 M L J 7^9 


423 iP C) Foil 47 \1 L J 286 

; (!' c 

i 443. 447 Ref 76 I C 467 

- 473 Diss 40 M L ] 5^0 

■ 41 M L J 78 Foil 46 M L J 184 

- 78 Pef 47 M L T 748 

198 Dist 77 IC 264 

217 Cons 77 I C / 40 

256 Foil 46 M L J 416 (F B) 

--297 Disc R NF 46 M L J 295 

392 Ref 47 M L ] 728 

423 Rel 46 M L J 453 

459 Foil 47 M M9 

■ —547 N F 47 M 63 


42 M L J 61 (P C) Appl 77 M L ] 

48 |P C; 

268 Foil 46 M L J 1 

— - 301 Foil 46 M L J 181 

852 Not F II 47 M L J 439 

429 Ref 47 M 30 

449 Ref 46 M L J 563 

551 Ref 47 iM L J 833 

43 M L J 90 Foil 77 I C 5U 
222 Foil 47 M 233 

229 (F E) Dist 47 M L J 393 

761 Dist 47 M L J 434 

761 P'011 76 I C 845 

44 M L J 45 Full 761 C 158 

80 Ref 76 I C 306 

141 Dht 77 J C264 

217 Foil 46 M L J 239 

1 217 Foil 76 1 C 811 

I 226, 228 Appr 46 M L J 576 

I -- 290 Ref 46 M L I 505 

i 299 Rel 46 31 L j 363 

309 Foil 47 M 79 

523 Ref 46 M L ] 505 

706 fP C) Ref 76 1 C 84 

45 M L J 23 Ref 47 M L J 201 

I 238 Rel 47 M L J 558 

: 305 Cons 77 I C 481 

I 355 (P C) Ref 47 M 567 

i 355 (P C) Dist 46 M L J 404 

413 Overruled 46 M L J 104 

iF B) 

693 Foil 47 M L J 617 

724 Foil 47 M L J 302 

798 Rel 47 M L I 774 

46 M L J 184 Ref 47 M L ] 749 
314 Rel 47 M L J 749 

— 407 Appr 47 M 813 (F" B) 

I 47 ME J 487 Foil 47 M L J 719 

LAW WEEKLY. 

1 L W 877 Rel 77 I C 174 

3 L W 158 Ref 47 M 250 
499 Foil 76 I C 786 

6 L W 147 Dist 76 I C 1003 

7 L W 194 Dist 46 M L J 516 
419 R?1 47 M L J 568 


8 L W 88 Rel 46 M L J 346 

9 L W 6 Dist 76 I C 1003 

34 Ref 46 M L f 515 

479 Dist 77 I C 48 

10 L W 427 Ref 46 M L J 122 

11 L W 6 Not Foil 47 M L J 523 
69 Foil 47 M 288, 290 

12 L W 277 Ref 4u M L J 515 
-710 Foil 47 M L ] 428 

13 L W 76 Dist 77 I C 64 

17 L W 254 Kef 47 M L J 622 

MADRAS WEEKLY NOTES. 

1916 1 M W N 265 Dist 47 M 688 

1919 M W N 570 Not Foil 47 M 
L J 876 

1922 M W N 831 Kef 46 M L J 
450 


NAGPUR LAW REPORTS* 
! 2 N L R 4 Foil 76 1 L 164 

j 

j 4 N LR 138 Dist 76 1 C 374 
— 166 Foil 76 I C 46 

6 N L E 105 Ref 76 I C 200 

7 N L R 63 Ref 77 I C 620 

13 N L R 69 Foil 76 I C 164 

14 N L R 21 Foil 77 I C 640 
41 Rel 77 I C 640 

77 Ref 76 I C 869 


OUDH CASES. 


4 0 C 71 toll 76 I C 1021 
6 0 C 204 Foil 77 I C 439 

10 0 C 108 Not Foil 77 1 C 749 (1) 

- 348 Foil 77 I C 79 

11 0 C 61 Foil 76 I C 562 

307 Rcl 77 I C 768 

328 Foil 77 I C 439 

12 0 C 17 Ref 76 I C 353 

14 0 C 68 Dist 22 A L ] 690 

— 68 Ref 77 1 C 52 


15 0 C 321 (339) Appr 46 A 243 

32K 339 Foil 22 A L J 116 

321, 356 Dist 22 A L J 660 

397 Foil 77 I C 697 

16 0 G 1 85 Ref 46 A 775 
185 Ref 22 A D J 601 



CASES FOLLOWED, OVERRULED, ETC. 


n 0 C 188 Ref 22 A L J 690 
213 Dist 77 I C 78 

18 0 C 131 Dist 76 r C 128 
840 Not Foil 77 I C 749 (1) 

19 0 C 231 Dist 22 A L J 620 

20 0 C 155 Dist 77 I C 109 
271 Foil 77 I C 1028 

22 0 C 76 Ref 22 A L 1 410 
134 Foil 22 A L J 690 

23 0 C 72 Ref 22 A L JSSl 
125 Rel 77 t C 737 

24 0 C 148 Ref 22 A L J 788 
148 Foil 77 1 C 749 (j) 

I. L. R, PATNA SERIES . 

1 Pat 90 Rel 1924 Pat 142 

242 Rel 77 I C 423 

305 (PC) Expl 76 I C 10 42 

433 Foil 76 1C 7S1 

651 Ref 3 Pa* 42 

764 Dist 1924 Pat 191 

3 Pat 10 Ref Si I C 324 
-—175 Foil 3 Pat 829 
-—277 Ref 1924 Pat 33 (F B) 

385 (P Oj Ref 3 Pat 829 

336 Ref 46 A 744 

33 5 Ref 22 A L J 66S 

488 Foil 3 Pat 829 

-676 (P C) Dist 5 Lah 84 

676 (P C) Ref 3 Pat 77 

898 Ref 3 Pat 1 


■3 Pat 371 Ref 22 A L J 881 

PATNA LAW JOURNAL. 

1 P L J 86 Rel 77 I C 640 
233 Foil 1924 Fat 33 


P L J 34 Ref 1924 Pat 226 
——88 Ref 3 Pat 288 

101 Ref 47 M 673 

—124 Ref 3 Pat SO 

376 Ref 28 C W N 264 

457 Ref 3 Pat 1 

462 tF 8) Ref 1924 Pal 142 

567 Dist 1924 Pat 268 

630 Dist 77 I C 78 


3 P L J 248 Ref 3 Pat 288 
—253 Rel 76 I C 490 

253 Ref 76 I C 496 

367 Appr 3 Pat 371 

367 Foil 1924 Pat 33 

394 Ref 77 I C 261 

645 Ref 47 M L I 540 

57 4 P L I Ref 46 M L J 450 

57 DNt S^Pat 654 

57 Ref 1924 Pat 254 

115 (F B) Dist 3 Pat 134 

240 Ref 46 A 744 

240 Ref 22 A L J.665 

c 


4 P L J 987 Ref 22 A L J 191 

297 Ref 3 P 640 

—486 Expl 26 Bom L R 218 

680 (605) Dist 3 Pat 968 

663 Dist 3 Pat 250 

666 Foil 1924 Pat 196 

5 P L J 220 Ref 22 A L J 706 
270 Ref 46 A 733 

370 Ref 22 A L J 706 

314 Ref 47 M 618 

394 Ret 3 Pat 640 

400 Ref 46 M L J 450 

417 Foil 1924 Pat 63 

430 at 442 Foil 1924 Pat 198 

455 Appl 3 Pat 640 

691 Ref 1924 Pat 213 

6 P L I 1 Foil 1924 Pat 155 

41 Ref 1924 Pat 21 

62 (F B) Dist 3 Pat 295 

62 Ref 1924 Pat 234 

147 at 160 Foil 1921 P 198 

465 Ref 77 I C. 362 

478 iF Bl Ref 3 Pat 258 

478 Rel 77 I C 564 

526 Rel 77 I C 640 

644 Ref 77 I C 988 


PATNA LAW TIMES. 


1 P L T 6 Ref 3 Pat 451 

34 Dist 3 Pat 250 

387 Ref 1924 Pat 83 

669 Ref 77 I C 492 

2 P L T 220 Rel 1924 Pat 124 

619 Ref 1924 Pat 221 

679 Foil 1924 Pat 9 

3 P I T 460 Ref 3 Pat 258 

4 P L T 35 Foil 1924 Pat 33 

6 P L T 1 (P C) Ref 3 Pat 250 
7 Dist 1924 Pat 138 

OWN Supp. PATNA. 

1917 Pat 371 Foil 3 Pat 465 

1921 Pat 81 Ref 192 1 Pat 234 

1932 Pat 145 Comm on 23 C W N 
438 

145 Ref 28 C W N 1001 

366 Disc 28 C W N 626 

1923 Pat 83 Diss 51 C 615 
83 Disc 28 C W N 100.1 

PUNJAB BECOEO. 

20 P B 1870 (Cr) FoU 76 I C ISt 

4 P B 1875 (Ct) Foil 76 I 0 184 

24 P E 1879 (Cr) Foil 76 I C 184 

106 P B 1880 Ref 5 L 80 


I' 

1 22 P B 1884 (Cr) Dist 5 Lah 301 

3 P E 1886 (Or) Foil 5 Lah 305 

107 P E 1887 Foil 76 I C 35 
19 P a 1888 (Cr) Ref 5 L 239 
78 PE 1888 Diss 77 I CS18 
89 P a 1888 Ref 27 I C 257 
76 P a 1890 Diss 76 I C 791 
87 P a 1800 Foil 5 L 312 

97 P a 1890 Ref 77 1 C 257 

4 P a (1891 (F B) Appr 5 L 278 

(P C) 

1691 (F B) Appr 5 L 278 

1892 Foil 77 I C 473 

15 PE 1892 (F B) Ref 5 L 385 

46 P S 1893 Ref 5 Lah 385 

60 P a 1893 (F B) Foil 76 i C 
256 

108 P a 1894 Not Foil 76 I C 863 

32 P E 1895 (F Bl FoU 5 L 3.56 
1895 (F B) Foil 76 I C 604 

12 P K 1895 (Cr) Foil 77 I C 225 

9 P a (Cr) 1896 Ref 5 L 239 

IPS 1897 FoU 761 C 134 

60 P E (18971 (F B) Overruled 5 

5 Lab 288 

2 P a 1897 (Cr) Foil 76 I C 134 

61 P E 1898 Foil 76 I C 125 

70 P E 1898 Foil 5 Lah 312 
74 P E 1899 Foil 76 I C 604 
11 P E 1899 FoU 77 I C 906 
40 P a 1900 Ref 5 Lah 34 
64 P E 1900 Ref 5 L 147 

71 P E 1900 Ref 77 I C 903 
74 P E 1900 Ref 5 L 117 

02 P E 1900 Foil 6 L 137 
116 P E 1900 Ref 76 I C 467 

4 P E 1900 (Cr) Ref 77 I C 997 

3 P K 1901 Foil 77 I C 473 

16 PE 1903 Ref 77 I C475 



IS 


CASES FOLLOWED, OVERRULED, ETC. 


16 P E. 1903 Foil 76 I C 604 
34 P K 1903 Ret 5 L:ih 80 
48 P E 1903 {F B) Ref 5 Lali 34 
55 P E 1903 (FB) Foil 76 1 C ^96 
21 P E 1904 Rel 77 1 C 984 

90 P E 1904 (FBj Foil 7o I C 135 

91 P E 1904 Dist 77 I C 398 

12 P E 1904 (Cr) Rel 76 I C 711 
31 P E 1904 (Cr) Ref 76 I C 185 
4 P R 1904 (Rev) Foil 76 1 C 134 
3 F E 1905 Ref 76 I C 866 
14 P R 1905 Ref 5 Lah 385 
25 P R 1906 Ret 76 I C 128 
46 P E 1905 Foil 77 I C 473 
61 P E 1905 (Cr) Ref 76 I C 866 
8 P E 1906 Ref 5 Lah 34 
41 P E 1906 Ref 5 Lah 117 
52 P E 1906 List 5 Lah 385 
120 P E 19 06 Ref 5 Lah 109 
123 P E 1906 Ref 5 Lah 109 

34 P E 1907 Ref 26 Bom L R 

557 

35 P E 1907 Ref 77 I C 475 
63 P E 1907 Ref o Lah 227 

98 P E 1907 (F B) Foil 76 I C 48 
5 PE 1908 Foil 5 Lab 364 
15 P E 1908 Foil 76 I C 91 
86 P E 1908 Foil 5 Lah 364 
93 P E 1908 (F B) Ref 5 Lah 371 
116 P E 1908 Ref 5 Lah 109 
OPE 1908 (Ct) Foil 76 I C 18 
t PE 1910 Foil 76 I C 135 
84 P E 1910 Foil 5 Lah 312 

47 P It 1911 Ref 5 Lah 147 

48 PE 1911 Foil 77 I C 274 
2 P E 1912 (Cr) Rel 76 I C 189 


68 P E 1912 Ref 5 Lah 212 
83 PE 1012 Foil 76 I C 196 
110 P E 1913 Dist 76 I C 501 

12 P R 1914 Dist 5 Lah 371 
27 P R 1914 Foil 77 I C 538 
90 P E 1914 Foil 76 I C 147 

13 P K 1914 (Cr) Foil 77 I C 984 
22 P E 1915 (Cr) Foil 77 I C 490 
45 P E 1017 (P C) Foil 5 L 274 
65 P E 1917 Ref 5 Lah 117 

45 P R 1917 (P C) Kef 5 Lah 364 

84 PE 1917 Ref 5 Lah 364 

100 P R 1918 Dias 77 I C 401 

52 P E 1919 Dist 76 I C 582 

108 P R 19190verrulecl 5 Lah 385 

161 PE 1919 Foil 76 I C 121 

163 P E 1919 Rel 77 1 C 401 

I LR RANGOON SERIES. 

1 E 135 Dist 77 I C 380 

163 Ref 2 R 273 

161 Ref 2 R 94 

494 Diss 2 R 131 

694 Ref 2 R 66 


2 E 123 Ref 2 R 521 
385 Foil 2 R 313 


WEEKLY EEPOBTS. 


5 W E 80 (Cr) Foil 76 I C 966 
— -{X Rulings) 81 Ref 3 Pat 1 

(Misapp). 1 Dist 1924 Pat 

273 


6 W R (Cr) 5 Foil 3 Pat 804 

7 W E461 Dist 51 C 216 

64 (Ct) Rel 77 I C 961 

99 Foil 26 Bom L R 267 


8 W E 106 Foil 77 I C 79 

63 (Cr). Appr 2S C W N 968 

9 W E 61 Ref 22 A L J 390 

10 W E 17 (21) (P C) Ref 3 Pat 

152 

-86 Foil 28 C WN805 

~384 Ref 3 Pat 1 

11 WE 26 (Cr) Ref 76 1 C 425 
38 Foil 2 R 80 


! 82 Foil 39 C L J 88 

j 520 Foil 2 R 3l3 

j 12 W E 409 Kef 22 A L J 890 

14 W E 178 Expl 28 C W N 103 
46 (Cr) Foil 47 M 56 

15 W R 143 Ref 76 I C 166 

423 Foil 28 C W N 318 

534 Ref 3 Pat 230 

— 584 Ref 1924 Pat 9 

' 17 W E 15 (Cr) Foil 76 1 C 187 

18 WE 3 82 P^oll 76 I C 917 
359 R 46 A 525 

359 Foil 22 A L J 419 

19 W R 30 Dist 76 I C 452 

20 W E 73 Ref 51 C 271 
—73 Foil 51 C 347 

383 Ref 3 Pat 1 

425 Rel 76 1 C 166 

21 W R 303 Ref 76 I C 525 

401 Dist 51 C 314 

401 Dist 28 C W N 529 

49 (Cr) Appr 3 Pat 7Sl 

22 W E 56 (P C) Foil 76 I C 349 
409 (Cr) Foil 46 A 38 

66 (P C) Ref 3 Pat 63 

23 W E 62 (Cr) Dist 76 I C 25 

24 W E 321 Dist 46 A 333 

345 Ref 51 C 789 

25 W E 74 Foil 3 Pat 275 
94 Appr 3 Pat 42 

INDIAN CASES. 


1 I C 529 Ref 22 A L J 758 
670 Ref 3 Pat 250 

2 I C 629 Ref 22 A L J 758 

3 I C 829 Ref. 76 I C 40 

5 I 0 669 Ref 46 A 327 

669 Ref 22 4 L J 247 

776 Foil 3 Pat 609 

776 Foil 76 I C 861 


6 I C 901 Rel 76 I C 14 

7 I C 486 Expl 22 A L J 713 

SIC lieO Dist 76 I C 189 . 

91 C 825 Ref 46 A 4S9 

10 EC 166 Ref 76 I C 189 
885 Rel 76 I C 408 

11- 1 C 211 Foil 76 I C35 

228 Not Foil, 47 M 150-’ 

241 Foil 5 Lah 392 
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me 274 Ref A6 A 370 

274 Ref 22 A L J 342 

278 Ref 46 A 370 

278 Ref 22 A L J 342 

12 I C 515 Rel 76 I C 189 

13 I C 7 Ref 3 Pat 829 
234 Foil 77 I C 942 

14 I C 69 Ref 46 A 775 

69 Ref ::2 A L J 601 

741 Rel 77 I C 872 

15 I G 272 Ref 3 Pat 640 

16 I C 83 Diss 77 I C 90S 

238 Ref 3 Pat 371 

238 Foil 1924 Pat 33 

478 Appr 3 Pat 443 

478 Foil 1924 Pat 11 0 

17 I C 259 Rel 76 I C 157 
— 617 Appr 77 I C 125 

764 Ref 3 Pat 640 

902 Foil 76 I C 523 

18 I C 451 Foil 5 Lah 317 

19 I C 433 Dist 76 I C 197 

472 Foil 76 I C 254 

528 Foil 77 I C 52 

856 Dlst 76 I 700 


20 I C 241 Foil 76 I C 853 
“-510 Dist 1924 Pat 240 
'590 Ref 22 A L I 369 

602 Not Foil 76 'l C 261; 660 

21 I C 612 Not Foil 1924 Pat 63 


22 I C 403 Ref 76 I C 157 

415 Foil 76 I C 147 

851 Dist 76 I C 501 

23 I C 157 Foil 76 I C 807 

24 I C 667 Ref 3 Pat 250 
982 Ref 3 Pat 152 


26 I C 549 Foil 76 I C 285 

558 Foil 47 U 204 

648 Kef 76 I C 891 

826 Foil 76 I C 843 

26 I C 337 Ref 3 Pat 152 

27 I 0 129 Ref 76 I C 353 

432 Foil 77 I C 261 

567 Ref 46 A 364 

567 Ref 22 A L J 295 

699 Foil 76 I C 35 


•28 I G 108 Foil 76 I C 230 
160 Foil 47 M L J 439 

29 I C 146 Foil 76 I C 202 

239 Foil 1924 Pat 103 

695 Expl 22 A L J 425 

707 Foil 2 R 285 


31 I C 849 Diss 46 M L J 368 
982 Dist 47 M 861 

32 I C 380 Dist 5 Lah 38 

703 Foil 77 I C 564 

975 Foil 47 M 824 

975 Foil 47 M L J 409 

33 I C 90 Ref 56 A 68 

674 Dist 77 I C 523 

692 Ref 47 Ai L J 549 

801 Ref 46 A 327 

801 Ref 22 A L J 247 

805 Foil 5 Lah 38 

34 I C 407 Foil 1924 Pat 63 
845 Ref 76 I C 33 

35 I C 731 Ref 76 I C 838 

36 I C 210 Ref 77 I C 532 

292 Ref 77 I C 368 

431 Rel 77 I C 532 

771 Ref 47 M 674 

792 Foil 47 M L J 517 

37 I C 833 Foil 1Q24 Pat 105 

38 I C 157 Expl 46 A 359 
-157 Ref 22 A L J 292 

39 I C 346 Dist 1924 Pat 240 

40 I C 78 Ref 3 Pat 152 
128 Foil 5 Lah 268 

41 I C 408 Ref 3 Pat 152 

42 I C 147 Foil 1924 Pat 177 
410 Foil 47 M 439 

421 Foil 5 Lah 38 


43 I C 324 Ref 76 I C 866 

570 Foil 3 Pat 546 

571 Foil 1924 Pat 189 

728 Dist 5 Lah 38 

916 Ref 77 I C 362 

995 Ref 3 Pal 640 


44 I C 161 Not Foil 342 
435 Ref 3 Pat 152 

45 I C 691 Ref 3 Pat 244 

46 I C 277 Ref 3 Pat 236 

316 Ref 1924 Pat 310 

659 Ref. 76 I C 891 

47 I C 917 Ref 1924 Pat 249 

48 I C 28 Ref 3 Pat 236 

50 I C 11 Foil 76 I C844 

36 Ref 77 I C 926 

146 Foil 76 I C 197 

146 Foil 76 I C 353 

529 (F B) Diss 5 Lah 54 

591 Ref 76 I C 47 

611 Rel 76 I C759 

690 Appl 3 Pat 609 


51 I C 130 Ref 76 I C 582 

553 Ret 46 A 489 

553 Ref 22 A L J 321 

52 I C 25 Ref 46 A 192 

25 Ref 22 A L J 49 

132 Ref 22 A L J 369 

152 Foil 76 I C 147 

■ 402 Dist 76 I C 128 

557 Foil 76 r C 891 

53 I C 168 Rel 77 I C 737 

586 Dist 76 I C 150 

820 Foil 47 iM L J 926 

824 Ref 5 Lah 239 

54 I C 166 Dist 22 A L J 690 

260 Dist 46 A 465 

260 Ref 22 A L J 591 

784 Not Foil 46 A 109 


o5 I C 484 Ref 76 1 C 497) 
933 Foil 77 1 C 327 

56 I C 323 Foil 5 Lah 75 
945 Kef 77 I C 362 


57 I C 15 Foil 76 1 C 14 

34 Dist 77 T C 398 

323 Ref 77 1 C 929 

58 I C 351 Not Foil 76 I C 695 
631 Diss 2 R 309 

I 59 I C 798 Ref 1924 Pat. 249 
1 936 Dist 5 Lah 38 

60 I C 246 Foil 77 I C 214 

484 Foil 28 C \V N 318 

512 Nut Foil 47 M ISO 

> — -631 Dist 76 I C 164 
■ 751 Ref 76 I C 582 

61 I C 801 Ref 22 A L J 809 
— -835 Not Foil 77 I C 885 

62 I C 132 Ref 46 A 384 

797 Ref 76 I C 467 

799 Foil 76 1 C 123 

..869 Foil 5 Lah 10 

63 I C712 Diss 22 AL J 823 

837 Foil 5 Lah 260 

884 Ref 1924 Pat 221 

64 I G 277 Foil 76 1 C 291 

674 Ref 76 I C 353 

767 Ref 22 A L J 809 

821 Foil 76 1 C 432 

1 65 I G 404 Ref 22 A L J 809 

-430 Diss 5 Lah 308 

553 Ref 76 I C 869 

661 Diss 46 M L J 350 

I 661 Diss 77 I C 766 

661 C 76 Ref 1924 Pat 226 

285 Dist 2 R 66 

622 Dist 77 I C 109 

67 I C 692 Ref 5 Lah 239 
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68 I C 226 Foil 7n I C 131 
337 Foil 76 I C 46 

615 (F B) Foil 5 Lah 16 

69 I C 281 Fr.ll 76 1 C 45 
557 Ref 22 A L J o26 

71 I G 38 Rel 77 I C 764 (2) 

72 I C 214 Ref 5 Lah 227 
529 Foil 5 Lab 324 


74 I C 19 Kef 46 A 791 
19 Ref 22 A L } 6i0 
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; Ref 4() A 377 
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j 25 Ref 22 A L J 307 | 
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! (1891) A C 107 (115) Ref 40 1 

j C L J 110 i 

I 1 

i Beckham v Drake, 9 M & W 99! 
i Ref 28 C W N 824 ; 

I Bellow V Bellow, 4 Sw oe Tr 58 j 
' (oil Disc 28 C \V N 576 ; 

I I 

! Bennett v Stone, (1905) 1 Ch 509 | 

j Ref 77 I C 247 i 


Bullen V Swan E E Co, 22 T L R- 
275 Ref 28 C W N 1041 
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B) iOi Coins 76 I C 992 

Burgess e Morton, (18961 AC 136 
Foil 47 iM 39 

Borland v Earle, (1902) A C 85 
Rel 28 C W N 479 

Burmestcr v Norris, 6 Exch 796 
Ref 28 C W N 824 

Butcher v Stead, 44 L J {C Sc B) 
129 Foil 2 R 193 
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A G V De Kevser’s Hotel, (1920) 
A C 508 Ref 39 C L J 16 (PC 

A G V Esher Linolearn Co , Ltd. 
(1901) 2 Ch 647 Foil 47 M 116 

A G for Manitoba v Kelly, (1922) 
A C 268 Rel 76 I C 84 

A G of New South Wales v H L 
Bertrand, 16 E R 391 Rel 77 

1 C 425 

Airey v Stapleton, (1897) 1 Ch 
164 Dist 22 A L J 857 

Allen V Lloyd, 2 Ch D 447 Ref 3 
P 964 

Arton V Booth, 2i R R 740 Foil 
76 I C 359 

Asher v Whitlock, 1 Q B 1 Dist 
1924 Pat 240 

Ashton V Corrigan, 13 Eq 76 Foil 

2 R313 

Ashton V Stock, 6 Ch D 719 Foil 

3 Pat 85 

Aslatt V Corporation of South 
ampton, 16 Ch D 143 Foil 47 
M 585 

Aslatt V Corporation of South* 
amptoa, 16 Ch D 143 Ref 47 
M 700 

Associated Newspapers, Ltd v 
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(1916) 2 A C 429 Appl 3 Pat 
470 
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ham, 11906J 2 Ch 34, 45 Ref 
5 Lah 27 
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Benyon T Co Ltd v Ogg. 7 T. 
Cases 125 Appl 47 M 197 

Berry v Gibson, L R S Ch A 847 
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77 I C 216 
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20 Ref 40 C L J 28 
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317 Foil 7o I C 337 
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7 Ch D 766 Ref 76 1 C 126 

Bonsey v Wordsworih, 18 C B 
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Foil 2 R 211 
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Cohen v Mitchell 25 Q B D 
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Coburn v Col ledge, (1897) 1 Q B 
702 Ref 39 C L J 40 
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314 j 
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77 I C 297 I 
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Foil 47 M L ] 574 

Cooper V Willmott 1 C B 672 
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230 Ref 46 A 377 

Corea v Appuhamy, (1912) A C 
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ABADI. 

ABABI — Outgrowth oj it sub-division not 
separate sub-division. 

There is no aathority for the proposition that 
the accretion to or an overgrowth ot an old 
sub-division of a trjwn within the limits of that 
town is to be regarded as a sub division of it, 
though there are rulings to the effect that the new 
suburbs beyond the limits of the town constitute 
new sub-divisions. {Harrison and Zafar Ah, 
JJ.) Ahmad Shah v, The Church Missionary 
Trust Association, London. 1924 Lah. 700, 

Right of tenant to enclose and build on, 

A tenant cannot enclose and construct a iiouse 
upon a plot of open land in the abadi without the 
consent of the landlord though he may have been 
using it for temporary purposes for a long time. 
{Kanhaiya Lai, J.) Mahomed Taqi Khan v. 
Dori, 78 I. C, 881 (1) : 

1824 A. 723 ll). 

Right to occupy house — Non-agricultur- 

ists~If transferable. 

A non-agriculturist cannot transfer his right to 
occupy a house and site without the malgui^ar's 
consent unless there is an agreement to that 
effect. The posiiion of a regular lessee i.s differ- 
ent. {Hallifax, A, J. C.) Laxmi Prasad v. 
Ahmad Kachi. 80 I. C. 635. 

ABANDONMENT— Prop/. 

Where a ratyai left his village and settled down 
in anoilicr village and did not either cultivate his 
lands or pay rent for 16 years, the facts consti- 
tute a complete abandonment or relinquishment. 
[Suhrawardy and Chotzner, JJ.) Kasiram Kai- 
BORTA z;.BoGa Kaiborta. 78 I. C. 508. 

ABATEMENT —Sdd C. P. Code, O. 22. 

ABWAB — Abolition of — Exceptions in Bengal. 

Though abwabs have been abolished under the 
Bengal Regulations for many years, the right to 
BavUar, Jhalkar and Plmlkar was always an 
exception and rent in respect of fruit trees or 
other classes of trees can be charged in addition 
to the ordinary rent under an agreement or 
custom. [Miller, C,J. and Mnllick, J.) Maharaja- 
dhiraj Rameshwar Singh v. Wazul Haq 

78 I. C, 463. 

ACCOUNTS — Entries in — If proof of binding 
nature of debt. 

Where the creditor of a minor brings a suit 
against him and relies merely on entries in the 


ACQUIESCENCE. 

account books to show items of consideration, 
the evidence is not sufbeienC as he is bound to 
prove by independent and reliable evidence the 
purposes for the loan. [Rinkhede, A.J. C.) Tulsi- 
RAM V. An U SUVA. 

78 I. C. 380 : 1924 Nag. 360. 

.Suit for — Procedure— Directions to pro- 
duce accounts. 1924 P, 176. 

ACCOUNTS SETTLED— Reopening of— Trading 
partnership— Mistake or fraud in carrying pari 
of prohts to a new account— Effect — Remedy by 
way of surcharge and falsification. See Partner- 
ship. 75 r. C. 171. 

ACKNOWLEDGMENT— on — MaintainabL 
liiy. 

Every acknowledgment implies a promise to 
pay and a suit is maintainable on the basis of the 
same. {Kinkhcde, A.J. C.) Sitaram u. Nandram. 

78 L C. 234 : 1925 Nag. 9. 

ACQUIESCENCE — Building a structure on 
another's land with tlo^t person's knowledge — 
Omission on the part of th< true owner to protest 
— True owner's suit to recover possession after 
the building i caches completion. 

When a party has all along a firm conviction 
that a certain strip of land is his property and on 
the strength of that conviction starts building a 
structure on it to the knowledge of the true owner 
without any protest being made on his behalf, 
the doctrine of acquiescence applies and it is not 
open, after the whole building reaches comple- 
tion, to the true owner to assert his legal rights 
and claim possession of the land. 

Uamsden v, Dyso/j, 149 R.R. 543 and Bussche v. 
Alt, L. R. 8 Ch. D. 286 followed, and 21 A. 496 
referred to. {iVasir Hasan, J.C.) Rafiq Husan v. 
Bishnath Prashad, 1 0. W. N. 416 : 

10 0 &A. L. B. 848 : IX 0. L. J. 677. 

What is — Onus of proof. 

Acquiescence is quiescence in such circum- 
stances as that assent may be reasonably infer- 
red from it and is no more than an instance of the 
law of estoppel by words or by conduct. Mere 
absence of interference is not sufficient to create 
an estoppel. Nor does delay in coming to Court 
amount to it. The onus of proving it is on the 
person who sets it up. [Mukerji, J } Baneswar 
Bandopadhya V, Amulya Charan. 82 I. C. 
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ADMINISTBATION. : 

ADMINISTKATION — Decree on mortgage — j 
When realisable. 1924 P, 110. 

■ -Executor putting up building— As^f is — 

Liability. 

If an executor invests a portion of the assets in 
constructing a building it forms part of the assets 
which will be liable to meet legacies. Where he 
borrows money after the death of the testator his 
liability is ordinarily personal in character. [Dalai, 
J. C. and Cuming, A. J, C.) Anant Ram v. Ishri 
Prasad. 78 I. C. 320. 

ADMINISTEATOU — Appointment of — Conside- 
rations to be taken into account— Relationship to 
the deceased — Interest and safety of the estate. 
See PROB, AND Admn. Act, S. 41. 

40 C. I. J. 24. 

Surety — Right to be released from lia^ 

hiliiy. 

A surety to an administration bond is not 
entitled as a matter of right to be released of 
future obligation at his choice. His remedy, if it 
exists at all, is only on showing good cause. 
[Mookerjee and Rankin, J J ,] Kadhikanath Bis- 
was V. Rati Kant a Baksiii. 76 I. C. 1009. 

Pendente lite — Duties and powers of — 

Decree in the suit — Appeal. 

The duties of an Administrator and Receiver 
pendente Hie commence from the order of appoint- 
ment, and, if the decree in the action is appealed 
from, do not cease until the appeal has been dis- 
posed of. In the absence of any appeal the func- 
tions of an Administrator pendente lite terminate 
with a decree pronounced in tavour of a Will and 
do not continue until the executors obtain pro- 
bate. The case is not altered if there are no exe- 
cutors. {Mooker jee and Chotener, J J.) Pramila 
Bala Devi -v. Jyotindra Nath Banerjee. 

28 C. W. N. 676 : 1924 Cal. 631. 

Tenants— Wrongful collection of rents 

by claimant — Action in tort by administrator 
against claimant. 

Where the appellant, an administrator, let out 
certain lands to tenants and the rents were col- 
lected by the respondent claiming to be the bene- 
ficial owner of the properties. 

Held, that an action lay aguainst the respond- 
ent in tort for wrongful collection of the rent 
which was quite distinct from the appellant's 
right of action against the tenants for recovery of 
the rent. (Leniaigne and Carr, JJ.) Ma Ma ' 
GUN V. Maung Bo Than. I 

3 Bur. L. J. 25 : 821. C- 85 2: : 

1924 E. 282. 

ADMIRALTY COTJBTS ACT (1861), Ss . 6 and 35“ 
(Act of 1840), S. 6— Interpretation Act aS89), 
S. 18 (if) — Claim for necessaries supplied to ship 
—Suit in rem and in Jurisdiction, 

76 I. C. 458. 

ADMIBABTY JURISDICTION — Bombay High 
Court— Service on ship — Writ of summons— 
Warrant of arrest.. 76 I. C. 433. 

ADMISSIONS — Pleadings — How to construe. 

In construing admissions in a pleading a Court 
ought to look to-the plaint and the-pleadings as a 
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whole. The rule is that if a party makes a quali- 
fied statement, it cannot be used against him apart 
from the qualification [Prideaux and Kinkhcdc, 
A. ]. Cs.) Kkishnae.;i V. Dhondo Kamchandra. 

20 N. L. B. 63 : 78 I. C. 542 : 

1924 Nag. 129. 

Value of — Shifting of burden of proof. 

In a suit for recovery of money paid to defend- 
ant by mistake, an admission by the defendant in 
a prior suit that he had received the money was 
put in evidence. Held, as a result of the admis- 
sion the burden of proving want of consideration 
or undue influence in giving receipt for the money 
was shifted to the defendant. [Broadway and 
Campbell, JJ.) Wasakhi Ram zu Hussain Khan. 

75 I. C. 1027 ; 1924 Lah. 650. 

ADVANCEMENT — Presumption of ■ — Anglo- 
Indians. 

Where among Anglo-Indians, a husband obtains 
a conveyance in the name of his wife, there is, as 
in England, a presumption of advancement 48 
C. 260, Rel. [Robinson, C. J. and Hay Oung^ J,) 
Lecun V. Lecun. 2 Rang. 253 : 

82 I, C 6S6 : 3 Bur. L. J. 86 : 

1924 R. 283. 

ADVERSE POSSESSION — Acts necessary to con- 
stitute — Tying cattle. 791. C. 450 : 

1924 A. 103. 

-Adverse possession of one of the pro- 
prietary body against others is possible. 

The plaintiffs brought the suit under S. 106, 
Bengal Tenancy Act, to ha^e a certain entry in 
the record of rights corrected. The subject- 
matter of the suit was a two-storied building 
wdth the tank and orchard round it and some 
tenanted lands, the area of the whole being some 
sixty bighas. The building and the tank were in 
the centre of a village which became a munici- 
pality. The record of rights treated that these 
lands were iu the possession of the plaintiffs and 
that they were liable to be assessed with rent by 
the Zemindars. The plaintiffs themselves were 
fractional owners of the Zemindary. The case 
made by the plaintiffs was that there was an old 
Brahamatter grant made in 1165 B. S. to one A. 
that by a kobala dated 1296 B. S. their pre- 
decessor-in-interest took from the executor of A.'s 
(grantee's heir) estate the Niskar right which 
had been in this Brahmin family for a very long 
time. 

Held, that the plaintiffs had succeeded in trac- 
ing back the possession to grantee's grandson 
and his possession without any stipulation for 
payment of rent was undoubtedly adverse to the 
proprietors of the estate and that the plaintiffs 
were not liable to pay rent. [Rankin and Ghose, 
JJ.) Sailaja Nath Roy Choudhury v. Raja 
ResHEE Case Law. 51 Cal. 135 ; 81 I.C, 493 *. 

39 0. L. J. 380 : 1924 Cal. 698. 

Co-heirs — Enjoyment of rents and pro- 
fits. 

The possession of one co-heir is in law the pos- 
session of all co-heirs unless it is shown to be 
otherwise. The fact that one co-heir has not been 
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in enjoyment of the rents and profits of the pro- 
perty is not sufficient to establish a title by ad- 
verse possession in the persons who have enjoyed 
such profits. (IFasty Hasan, A.J, c.) Abdul 
Shasur Khan v. Mahommad Ali Khan. 

78 I. C. 282. 

Co-nnoyt^a^ce. 

Where the mortgage is an indi^isibic transac- 
tion according to its terms, any one of the ccj- 
mortgagees cannot obtain adverse possession oi 
a particular share in it bv lapse oi time. The 
mof tgagor could only redeem the whole nf the 
mortgage by a payment of the whole ol the 
mortgage money irrespective of the shares of the 
co-mortgagees inter sc, the money contributed by 
each being not stated in the deed. A co-moi tga- 
gee takes the place of eacii co-mortgagee whom 
he pays off ; he does su as a co-niurtgagce and 
thus his possession in his place is that of a mort- 
gagee only and not in other capacity. [Broad-way 
and Zafar Ah, 77.) SfiUJA-[ d-din Khan v. Shek 
Muhammad Khan. 1923 Lah, 366. 

Co-oioncrs — Posstssion a^?-iong — Repudia- 
tion 0 } title — Non -receipt of profits, effect of — 
Pica abandoned in lower appellate Court, whether 
can be raised before Hicth Coiirl. 

The ordinary presumption of law is that joint 
possession of co-owmers is continued until there 
is some overt act of ouster or separation. There- 
fore mere non-receipt of rents arid denial, in the 
course ol pievious litigation, of a parly’s title 
are not sufficient to coustitule adverse possession 
against that party. 2o O. C. 231, 9 1. C. 425 ;tnd 
20 A Lj. 545, Kei. lo. A pka abandoned in ihe 
lower appellate court cannot be raised beiore the 
High Court in second appeal. (Neavc, .4.7.6',) 
Ham Nidh v. Janki. 1 0. W. N. 674: 

10 0. & A.L.R. 937. 

Constructive possession of a portion of 

the property— tiffed of. 

Where a person is shown to have exercised 
acts of possession on land as it reiormed and 
became capable of possession and all these acts 
of possession were all done in the assertion of 
claim to the land by virtue of settlements made 
by the Govemment, the possession extends to the 
whole of the property especially where there 
were circumsta. ces to link together various por- 
tions of ground so as to make the possession of a 
part as it emerged amount constructively to pos- 
session of the whole. 44 G. 558, Ref. [Ncwhould, 
Ghose andPa^e, 77.) SuRESH Chandra Mu- 
KHERJI V. SHITI KaNTA BaNERJEE. 

51 Cal. 669 : 78 I. C. 679: 

28 C. W. N. 637 : 1924 Cal. 855. 

Co-owners — Possession of otic owner not 

presumed to be adverse — Onus, 

Where one or more ol several joint owners 
are in possession ot property, they are presumed 
to hold that possession on behalf oi the whole 
body of joint owners, and the burden of proving 
that their possession bad become adverse is on 
them. 20 Bom. L. R. 1064 ; 10 L.B.R. 45, Ref. 
{Heald, 7.) Ma San Hla Me v. Ma Tun Me. 

3 Bur. L, J. 105 : 82 I. C. 821; 

1925 Bang. 40. 
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Co-oivncrs— Overt act necessary. 

The no.ssession of (ine co-sharer is ordinarily 
on behalf of all, but if by means of an overt act 
he shows unequivocally that he is holding for 
iiimself alone, his possession becomes adverse 
Iroin tita* moment. [CiunpheU, J.) HiRA SiNGH 
V. Punjab Singh. 78 I. C. 113. 

Co-owucys—Onsier — Proof of — Essential. 

Where the parties are co-owners, in order to 
establibh title by adverse possession in favour oi 
one co-owner against another, it must be establi- 
shed by unambiguous mCdence that there was a 
complete ouster to the knowledge of the co-sharer. 
The possession of one co- sharer can be said to 
be adverse against another, only if there is an 
open denial of title and linutation can run, if at 
all, only from that date. 4 3 M. 244 : 35 C. L. J. 
554, Rel. [Mookerjec ami Rankin, JJ.) Hasim 
Ah V. Abjal Kh.vn. 40 C. L. J. 30 : 

82 I.C. 392 : 1924 Cal. 1046- 

I Co-owners — Transferee from co-owner — 

Position of. 

A transieree from a co-slia. er, if he pleads 
that he was in adv*erse possession, must prove 
exclusion or denial of title, but in the event of his 
having neither actual nor constructive notice ot 
the common cb.aracter of the property, he will 
be on the same footing as any ordinary trans- 
feree. [Oldfeld and Rainesam, 77.) Venkat- 
RAMA AIYAK 7’, SUBRAMANIA SaSTKY . 

20 L. W. 122 ; 78 I. C. 37 : 

1924 M&d. 741, 

Co-slun ct — Esse n tials . 

The possession of one co-s'narer being uu be- 
halt of all, if he sets up title by adverse posses- 
sion, he must show overt acts amounting to 
hostile possession and not as co-sharer. [Moii 
Sagnr, 7.) Udi v. Maru Mal 

78 I. c/l59 : 1924 Lab. 682. 

CO’Sharers — Nature of possession. 

PoEScssioi) of joint property by one co-sbaier 
does not constitute adverse possession against 
other sharer^ until there has been a disclaimer of 
the latter's title by open assertion of hostile title 
On the part of the former. Nature of such adverte 
possession discussed. Mere non-participatioa in 
the rents and profits or residence outside will not 
amount lo such ouster. {Rinkaid, 7. C. and 
Raymond, A.J 6.) Mt. BhagbhaRi la Mt. 
Khatun. 80 I. C. 118. 

Co-sharers — Stranger in possession on 

behalf of co-shriter—Efiect of. 1924 Gal. 356. 

— Co-sharers — Release of rights — Effect of. 

The possession ul one co-sharer is not adverse 
to another who is also thereby constructively in 
possession. Even where a co-sharer’s possession 
is adverse, if he releases his rights to the other, 
all the adveiseness of the possession is wiped off. 
(Kmcif Hasan, A. J. C.) Chhotey Lal v . 
Hanuman Sing. i o. W. H, 496 : 

80 1. C. 619 : 10 0, (Sc A. L. B, 924 : 

11 0. L. J. 736, 

Co-tenants-Possession of property und^r 

claim of co-tenancy. 
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The plaintiff, a son of a member of a joint 
Hindu family, was in actual joint possession with 
his father of an undivided half share in the whole 
of (he property. That was reduced to a third 
share on the birth of bis half-brother. Of that 
third share he had been in possession since his 
birth, a great deal more than twelve years ago, 
along with his father, and later his half-brother 
also, but in derogation of their title to possess the 
whole that is to 4-ay, adversely to them. Even 
therefore if the property could be regarded as 
the self-acquired property of the father the plain- 
tiff would stiiJ have been in adverse possession 
as a tenant-in-common of an undivided third 
share in the property for more than the statutory 
period and he is entitled to claim partition of 
that share. {Baker, J. C. and Hallifax, A. J. C.) 
Jageshwar V. Pandurang. 

7 N. I. J. 82 : 78 I. C. 840 : 

1924 Nag. 73. 

'Delivery of actual possession under 

decree — Effect 

Delivery of actual possession under a decree 
interrupts adverse possession and gives a fresh 
starting point of limitation. {Daniels^ 7.) 
Harpal Kurmi V. Mohan Kukmi. 

79 I. C. 1047 ; 1924 All. 844. 

Easement — Permanent tenancy — Pres- 
cription by one tenant against another, 

1924 Cal. 363. 

Entry in revenue record that tenant has 

higher rights than those of cultivator — Decision 
of Revenue Court to the same effect — Title 
whither can he deemed adverse from the date of 
such entry Of ■ decision — Suit for declaration by 
landlord — Burden of proof. 

It is now settled law that an entry in the 
village record or even the opinion of a Revenue 
CXmrt that a person cultivating land has rights 
higher than those of a tenant will not start ad- 
verse title of an under-proprietor in the culti- 
vator and not compel the landlord to seek a 
declaration in the Civil Court at the risk of 
losing his right if he did not do so within six 
years of the final order in litigation. 

In a suit for declaration by the landlord that 
the defendants are tenants and not under-proprie- 
tors the burden lies on the defendants to prove 
that they are under-proprietors and noi on the 
landlord. 

Where a person sets up a claim to property on 
the basis of a grant and fails to prove it, he 
cannot turn round and start the theory of advers- 
ity of title which can only commence if he did 
not lay claim to any title whatsoever for the 
commencement of his possession. {Dalai. J.C.] 
Sultan Khan v. Hardwari. 1 0. W. N. 768. 

Formal possession with another — Effect, 

77 I. C. 609. 

• Hindu widow- 'Possession of j oint family 

property— Intention 9f the parties. 

Where the widow of a person who died as an 
undivided member of a joint Hindu family took 
possession of the family properties ‘ recorded in 
her deceased husband’s name and dealt with the 
properties as her own for over the statutory 
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period, kc/d that she must be held to have prescrib-' 
ed for an absolute estate in the absence of proof 
that her claim was limited to a widow's estate. 
Where adverse possession commenced on the 
death of her husband while the property legally 
vested in the ne.xt surviving male co-parcener, 
the death of such survivor does not interrupt the 
running of adverse posse.ssion. 22 A. L. J. 304, 
Dist. 42 A. 152 ; A 729 ; 22 C. 445, Ref. and 
Fol. [Daniels and Neavc, JJ.) Kali Charan v, 
Peare. 46 A. 769 : 22 A. L. J. 726 : 

L. R. 5 A. 677 : 1924 A, 740 (2). 

Invalid title — Effect on. 

Possession for twelve years or any other period 
prescribed by the law on an invalid title cannot 
perfect anything but that title. [Hallifax, A.J.C.) 
Dina Singh v, Jamal Singh. 78 I. C. 446. 

Landlord and tenant— Encroachment 

on adjoining land — Possession of landlord. 

If the person encroaching upon other land is 
not a tenant, then the mere fact of his open and 
continuous encroachment would prima facie be 
possession adverse to the fullest extent against 
the landlord. Because he is a tenant it is 
presumed in the landlord’s favour that the posses- 
sion is only under a claim of a limited right. If 
the possession is under a claim which is adverse 
to the landlord though only to a limited extent 
then for the purpose of the right which the tenant 
is claiming the possession of the tenant 
is no longer the possession of the landlord. 
(Rankin and Ghose, JJ.) Nekjannessa Bibi h, 
Abbas Molla, 40 C. L. J. 160. 

Landlord and tenant. 

76 I. C. 325 1924 Cal. 168. 

' — Landlord and tenant — Non-payment of 

rent — Possession — Nature of. 

Where a person entered into possession as 
tenant, the onus is on him to prove the relation- 
ship came to an end and his possession began to 
be adverse. Mere non-payment of rent or carry- 
ing out of repairs will not amount to adverse 
possession, But where he openly disclaims to 
hold as tenant, pays rent to nobody, has his name 
entered in the municipal register, etc., his posses- 
sion is adverse. It is not necessary that he should 
first give up possession and then only claim 
adversely. <Riipchand Bilaranu A.J* C.) Maho- 
med Faruq V. SiDiK. 79 I. C, 59. 

License — Long possession does noi create 

title. 

A licensee cannot claim tide only from posses- 
sion however long, unless it is proved that the 
possession was adverse to that of the licensor, to 
his knowledge and with his acquiescence. {Mr. 
Ameer Ali.) Kodoth Ambu Nair v. Secy, of 
State. 47 Mad. 672 : (1934) M. W. N. 573 : 

26 Bom. L. R. 639 : 20 L. W. 49 : 

80 I. C. 836 : 36 M. L. T. (P.C.) 128 : 

(1924) P. C. 160 : 47 M. L. J. 35 (P, C.) 

Limited interest — Assertion of higher 

interest— Lapse of time — No acquisition of title, 

19 I. W. 288 : 39 C. X. J. 295 ; 

28 C. W. N. 840. 
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Limited i n fere s i , 

There can be in law adverse possession of a 
liraittd interest. [Baker, J. C.) Mt. Kastuhi v, 
Baliram. 79 1. C, 117 : 1924 222. 

‘Mortgagee— Intention to transfer. 

The equity of redemption may be acquired by 
a mortga^^ee by adverse possession, when there 
was a subsequent intention of the parties to sell 
the equity of redemption, but a valid deed of 
transfer was not executed. [Kendall and Pullan, 
A. J. Cs.) SiTLA SAHAI V. DhUM SlNGH. 

10 0. & A. L. E. 655 : 82 I. C. 406 : 

11 0. L. J. 543. 

Mortgagor and mortgagee — Possession 

adverse to mortgagor when adverse to mortgage, 
77 1. a 125 : 1924 Oudh 40. 

Mortgagor and mortgagee — Mortgage 

Zf 0 $d — Mortgagee in possession nndcr — Sale void 
injavour of — Possession held under for 12 years 
— Effect^ Rights of parties. 

The first defendant was admitted into posses- 
sion of immoveable property in 1393 under a 
mortgage executed by a person who was uot the 
guardian of the plaintiffs, then minors, i,e. under 
a void mortgage. While the 1st defendant was 
so in possession, the same person acting un 
behalf of the plaintiffs sold the property to the 
1st defendant in 1900 . This sale was, like the 
mortgage void. 

Heldj that the effect of the sale was to alter the 
nature oi the possession which 1st defendant had 
in the property, viz. from that of a mortgagee to 
that of an absolute owner, and that after 12 years 
from 1900 1st defendant acquired absolute owner- 
ship by adverse possession. [Wallace, J.) Aiyisa 
B ivi Ammal V. KalaNdaksa Ruwthkr. 

80 I. C. 561 : 3 924 Mad. 720 : 

46 M. L. J. 501. 

■ Mortgagor and mortgagee — Rival mort- 

gagors. 

The possession of a mortgagee is no: adverse 
to his mortgagor. But where there are rival 
mortgagors, the possession of their respective 
mortgagees must be held to be mutually adverse. 
{Kendall, A. J. C.) Ram Chuor Baksh v, Kam 
tSuRAT. 80 I. C. 682. 

Mortgagor and mortgagee— Muiaiton 

entry whether sufficient to convert possession as 
mortgagee into adverse possession. 

A mere mutation entry ot the mortgagee as 
proprietor clearly cannot convert his possession 
as mortgagee into adverse possession, [Daniels 
and Neave, JJ,] Ram Ganesei Kai v, Kup 
Narain Kai, 80 I. C. 944 : L. ii. 5 A. 542. 

Mortgagor and mortgagee— Discharge 

of mortgage— Mortgagee continning in possession 
— Effect of. 

Where after the discharge of an usufructuary 
mortgage, the mortgagee continues in possession 
his possession is not adverse to the mortgagor. 
[Mtave, J.) Gobind Ram v, Mt. Ram Koer. 

L. R. 5 A. 421 : 1924 A. 522. 

Mortgagor and mortgagee— Forfeiture 

clause — Possession taken under’ 


ADVERSE POSSESSION. 

Where under a forfeiture clause in a mortgage 
deed the mortgagee takes pussession of the mort- 
gaged property and continues f jt over 12 years, 
his possession is adverse to the mortgagor and 
extinguishes his rights. [Lcntaignc and Carr, 
JJ .) ^Mg. San Chen Ma Dal'Ngu, 

3 Bur. L. J. 95 : 82 I. C. 829 (2) : 1924 E. 290. 

Mortgagor iind mortgagee. 

So long as the right to redeem subsists, a 
mortgagee cannot deny the title of the mortgagor 
or his successor in interest or set up adverse 
possession. [Sulaiman and Kanhaiya Lai, JJ.) 
Bakha Singh v. Ham Inakain Singh. 

L. R. 5 A. 681 : 80 I. G. 935 (2) *. 

23 A. I. J, 905. 

Nature of— If affected by intervention of 

life-estate. 1924 Lah. 292. 

Mature of possession — Trespassers — 

Tacking of adverse possession. 

Where some of the members of a joint family 
sue to recover possession of property on the 
ground that the defendant had been put in pos- 
session collusively and against the plaintiffs’ 
wishes under a transfer, the possession of the 
defendant must be considered to have been ad- 
verse from the date of the transfer. One tres- 
passer succeeding another can tackihis possession 
on to the former’s even in cases where there is 
' no valid transfer by the former to the latter. 
[Dalai and Daniels, JJ.) BaunatH v. Ram 
Bilas. X. R. 6 A. 386 : 80 I. C. 12 : 1924 A. 738. 

Nalurc of I he possession — Relationship 

between the parties — Intention, 

Mere relationship between the parties {in this 
instance, aunt and nephew) does not prevent the 
possession of one from being adverse to the other, 
unless it can be shown that the person in posses- 
sion entered into it and continued in it under 
some agreement or arrangement with the legal 
owner and thereby admitted the nature of his 
possession to be permissive. (Wazir Hasan, 
A. J. C.) jAisi Ram v. Raj Bahadur Kurmi. 

11 0. I. J. 87 : 1924 Oudk 320. 

'Nature of right acquired — Unregistered 

deed — Recitals . 

Where there is an unregistered deed of gift 
though it is inadmissible to prove a conveyance 
the recitals in the deed can be relied upon to 
show the nature of the interest acquired by pres- 
cription by the donee. [Venkalasubba Rao, J.) 
Nahayanaswami Devarayar V . Thangavelu 
Padayachi. (1924) M. W, N. 671 : 

82 I. C. 67 : 1934 Mad. 800. 

Plea of — If can be raised suo motu. 

The plea of adverse possession being one of 
limitation can be raised suo motu by the Court. 
[Kendall, A. J, C ) Ram Chhor Baksh v. Ram 
Surat. 80 I. C. 582. 

Proof of title — Presumption that passes' 

sion follows title — Acquisition of title by prescrip- 
lion — Burden of proof. 

Where the plaintiffs sued for possession on the 
strength of their title and the defendants never 
raised any plea of adverse possession, and the 
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question of title was found in favour of the 
plaintiffs within the period of limitation, a sub- 
sisting title ought to be presumed. The burden 
lay on the defendants to plead and prove affirm- 
atively that they had adverse possession for such 
a long period as to destroy the plaintiffs title. 39 
M. 617 ; A. 669, Ref. 20 A. 182 not foil. (Ifuir/r 
Hasan, /. C.) Ii^dariml Singh v. Thakur Din 
Singh. 10 0. L. J. 646 : 78 I. C. 895 : 

27 0. C. 77 : 1924 Oudh 266. 

Religious endowment — Idol — Adverse 

possessio n against shehait—Reassity for. 

Adverse possession affects the right and in- 
terest of the idol as v.'eU as the right and interest 
of the shebait. Where adverse possession is 
proved, time will also run against the idol even 
in a case where no shebait has been appointed. 
Where a shebait has been appointed the right to 
sue for possession of the property with wdrich 
the idol is endowed belongs to the shebait and 
not to the idol. Where a shebait has not been 
appointed, it is permissible to file a suit for 
possession in the name cf the idol. The Court 
may appoint a person to act as agent for the 
idol pending the suit. [PagOx 7.) Administra- 
tor-General OF Bengal v. Balkishen Misser. 

51 C. 953. 

Reversioner —Limitation Act, Art. 144. 

If the plaintiff’s title to the property com- 
mences from the death of the previous full owner, 
limitation begins to run against him from that 
date notwithstanding the estate may be in the 
possession of the last full owner's widow under 
a will which he had no power to make. [Dawson 
MilUfy C, Jx, Mullick and Foster^ JJ.) Harihar 
Prasad v. Kasheo Prasad Singh, 

5 Pat. L. T. Supp. 1 : 1925 Pat. 68. 

Vacant site — Formal delivery — Effect 

against true owner. 

In the case of a vacant site possession follows 
title and a true owner’s rights are not defeated 
by a person obtaining a formal delivery in execu- I 
tion of a decree against a person having no right 
to the same. [Brasher J,) Abdullah o. Girdhari. 

79 I. C. 692. 

Vacant site — Possession follows title. 

In the case of vacant sites of which no effective 
physical possession i.s feasible, the presumption 
is that possession will follow title. [Wallace, J,) 
Srinivasachariar V. Raghava Chariar. 

19 L. W. 621 : 79 I. C. 1011 : 
(1824) M. W. N. 628 : 1924 Mad, 676 : 

46 M. I. J. 560, 

Void transaction— Possession — Nature 

of. 

Where for some reason or other a conveyance 
is void ab initio but possession passes under it, 
the transferee can acquire title by adverse posses- 
sion. (Brr/cdr, J.C.) Mt. KastUki V. Balxram. 

79 I. C. 117 : 1924 Nag. 222. 

Widow* s possession^ nature of — Mort- 
gage by widow jointly wiihher husband* s brother 
— Widow entered in the village records as Sir 
holder — Unhindered transfers of property by the 
widow — Adversity of possession to the extent of a 
widoiv*s estate— Indian Litniiaiion Act {IX of 
1908), ArtSi 141, 144, applicability of. 


AGHA TENANCY ACT (II OP 1901). 

Where a widow took possession of certain sir 
plots ot land and a house, sec up her own inde- 
pendent title, sold part of property jointly with 
her deceased husband’s brother declaring that 
her defence in a previous foreclosure suit that she 
had no interest in the property was false, was 
continuously shown in the village records a ^ Sir 
holder, realized rents and made unhindered 
transfers of property. 

Held, on a suit by the widow’s deceased hus- 
band's brother, that the possession of the widow 
w'as adverse ever since she took possession. 

Had further, that under certain circumstances 
the possession ul a widow may be adverse to the 
extent of a widow’s estate but it is not so, where 
the widow has no right to a widow’s estate when 
she takes possession and no allegation is made in 
the plaint that aha was holding a widow’s estate 
in the transfer made by her. 

Obiter. In a suit for possession involving the 
question as to the nature and effect of the posses- 
sion of property by a Hindu widow whether the 
possession was in lieu ol her maintenance or ad- 
verse, the period of limitation is 12 years from 
the time when thelpossession of the defendant be- 
comes adverse to the plaintiff and Art. 144, Indian 
Limitation.Act, applies. 42 A. 152: 29 C, 664 (P,C.) 
ret. to. {Dalai, C.) Lal Bahadur Singh v, 
Mathura Singh. 1 0. W. N. 740. 

Widow— Suit by reversioners after 

widow’s death— Compromise decree with the 
widow when binding on reversioners. 

75 I. C. 614. 

AGENCY — Fire insurance proposal — Canvasser 
granting receipt for initial premium — Whether 
operates as interim cover note pending formal 
acce piance of proposal — E.xtcnt of authority. 

A canvasser of a Fire Insurance Office who is 
entrusted with a bundle of proposal forms and a 
receipt book for the purpose of canvassing busi- 
ness and granting receipts ior the initial premium 
and who grants such a receipt under his sig- 
nature with tbe addition of the Agent’s name 
underneath is not an Agent per se with implied 
authority to accept an insurance so as to bind the 
Company. All that it indicates is that such a 
persen may be trusted to submit tire proposals 
made and any money deposited with! him. To 
enable such an agent to accept an ins urance so 
as to bind the Company there must be special 
authority given to him. 

Lingford v. The Provincial Horse and Cattle 
Insurance Company, 55 E. R. 647 followed. 

A contract of insurance is not binding on the 
insurers belore a policy is delivered unless the 
circumstances point to an' acceptance of the pro- 
posal, The acceptance of premium does not of 
itself shovt^ that the insurers have accepted the 
proposal. It is, however* essential that the 
premium should have been agreed upon. Chrisie 
v. North British Insurance Company^ (1825) 3 
Shaw (Ct. of Sess). 519 referred to, [Robinson, 
Cj> and May Oung, J.) Kwa Hai v. The North- 
ern Assurance Co., Ltd. 2 K. 158 : 

3 Bur L. J, 40 : 1924 K. 269. 
AGKA TENANCY ACT (II of 1201]— Construction 
— Agreement between the Zamindar and tenant 
regarding payment of rent — Whether amounts to 
a lease— Effect of non -registration. 
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Where in an ejectment, the parties compromis- 
ed by the execution of an unregistered document 
which laid down that the tenant should pay at 
a specified rate and that the Zamindar should not 
eject him so long as the stipulated late was paid 
for 20 years, Held, under S 97 of the Act tiic 
compromise agreement did not operate as a lease 
for 20 years because it was not registered ; and 
the tenant could be regarded only as an ordinary 
tenant. {Burn, J. M.) Nur Ahmed v, Ragdb.ar 
^YAL. L, R. 5 A. 302 (Rev.) 

Landlord and tenant — Tenant grov^e- 

holder dying without heirs but indebted — When 
their landlord responsible for the debts or the 
landholder. Mt. Ramman Bibi v. Mathura 
Prasad. 75 I. C. 621. 

Occu[>ancy tiolding — Suii by a tenant to 

eject a mortgagee in possession— Hor i%agt in- 
valid — Mortgagee cannot set up adverse posses- 
sion. 

The possession of the mortgagee being per- ! 
missive, even though the mortgage was invalid, ; 
the occupancy tenant can sue to eject the inorfc- I 
gagee, on paying the mortgage money. 16 A. L, | 
J. 747, Foil. [Kanhaiya Lai, /.) DuRGA Chow- ! 
DHURI V. JAGROOP. 79 I, C, 232 : 1923 All. 191. j 

S. 4— Grove — Transferability. ' 

79 I.C. 577: L.R. 5 A. 13 (Rev.) : 1924 A. 229 (1). I 


sequently the land has lain fallow or had been 
used lor grazing, li a tenant misuses or neglects 
his land, the laiidh.j!dx.T has a remedy in S 57 
{bi of tne Act. [Fremantle, S M. and Burn, J. 
M ,) Hukl'm SixGfi Bishnath 1‘kasad. 

L. K. 5 A. ad (Rev./ ; 10 0. Pc A. L. R. 417. 

S, 6— Construction. 

L.R. 5 A, 23 (Sev.). 

-Ss. a, 20 f.euce per petuity by Zaniin- 
dar If cl fixed rate tenancy — ^^ortgagc of rights 
— Effect of. 

A fixed rate tenancy cannot be created by a 
contract with the Zamindar as such grants should 
I be consistent with S. 20 ot the Tenancy Act. 

, When such a tenancy right is mortgaged, the 
mortgage is nnentorceable and the mortgagee can 
only get a simple money decree. [Kanhutva Laf 
\ J.) Ousban Ali V. Majid Husain. 62 I.'c. 289. 

S. 10— Accruiai of exproprietary rights 

Rent fixed by parties — Ho proceedings in Court 
for dei enmnation of — Effect. 

Where rent agreed upon between the parties in 
respect of land subject to an e.xproprietary ten- 
ancy is less than the statutory rate laid down in 
S. 10 at the Agra Ten. Act, the rent is payable 
even though no tormal proceedings under S. 36 
of the Land Rev. Act have been taken. 
[Daniels and Heave, JJ ) Nand Ram Singh v. 
Hari Saran Das. 82 I. C. 296 : 

L. R. 3 A. 235 (Rev,). 


Sa. 4 and 51 — Payment of rcnt—Contraci 

as to — Effect of stuiute. 

A lease by a Zamindar stipulated that the rent 
due thereunder should be payable irrespective of 
whether there was any drought or flood or any 
calamity by which there was no produce in the 
village. The lessee claimed an abatement in the 
rent on the ground of a Government Notification 
remitting land revenue for a portion of the year. 
Held, that the lessee was a tenant within the 
meaning of S. 4 of the Tenancy Act and that the 
contract between the parties was entirely over- 
ridden by S.51 of the Agra Tenancy Act. [Mukerii 
and Dalai, JJ.] Fateh Chand v. Murari Lal. 

22 A.L. J. 758 : 80 1. C. 8 : 
L, E. 6 A. 241 (Rev.) : 1924 A. 906. 

S, 4, cl. [2)— Land taken on, -payment of 

prcmitwi— Planting of trees — Rights of parties. 

The defendants obtained certain land from the 
landholder on payment of a lump sum on premium 
without any agreement for the express purpose 
of planting trees. Held, that the land on which 
the grove stood was not “land'’i within the mean- i 
ing of S. 4, cl. (2) of the Agra Tenancy Act, that I 
the premium was not rent in any sense of the 
term and that the defendants were not tenants of 
the landholder, [Snlaiman and Mukerji, JJ.) LaL 
Baijnath Singh v. Chandrapal Singh, 

L. R. 5 A. 256 (Rev.) : 1924 A. 795. 

Ss, 4 (2) and 11 — Agricultural purposes 

— Letting for — Acquisition of occupancy rights. 

In view of the definition of land in S. 4 (2) of 
the Tenancy Act, rights may be acquired under 
S. 11 if the land were originally let for agricuL 


Ss. 10 and 36 -Sale of ex proprietary 

rights— Continuance of expropneior in sir plots 
—Exproprielary rights not claimed within 
6 months — Effect of. 

After the sale of proprietary rights the defend- 
ant had no claim to have sir recorded in bis name 
yet he did as a matter of fact remain in posses- 
sion of the field which was iormerly his sir either 
by realising the rent from the sub -tenant or by 
cultivating it himself. Held, in these circumstances 
he Cijuld not be considered to have lost his rights 
by failing to claim them within six months as he 
had beeiiin continuous possession and had claim- 
ed them as soon as the Zamindar sought to de- 
prive him of possession. [Fremantle, S. M. and 
Burn, J. Al,) Bindra Prasad v, Maharaja of 
Benares. L. r. 5 a. 93 (Rev.). 

S. 10, cl. 1 — Year — Meaning of. 

The word ‘Year' in S. 10 of the Agra Ten. Act 
can refer only to a calendar year or to an agricul- 
tural year as defined in S. 4, cl, 10 of the Act and 
it is impossible to make it equivalent to a term 
like cultivating period. [Fremantle, S. M. and 
Burn, J,M.) Kedar Nath Ram Kumar. 

L. R, 6 A. 216 (Rev.) 

S. 11 — Acquisition of occupancy rights — 

Possession as mortgagee if Cerents, 

Piainiiff was recorded as mortgagee up to 1328 
FasU and there was nothing to show that the plff . 
was regarded as tenant-in-chief in his own right 
until an ejectment suit was filed in 1919 against 
the mortgagor admitted as such. Held, that the 
plaintiff had not acquired occupancy rights. 
[Fremantle, S. d/,} Kallo v. Hanuman Prasad 


ural purposes, even though in some years sub- 


Narain Singh. 


L. E. 5 A. 146 (Rev.), 
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S. 11 — Acquisition of occupancy rights — 

Separate cultivation -^Period of joirit cultivatioji, 
if can be added ^ 

Where there has been a partition of the hold- 
ing, the period of a joint tenancy cannot be added 
to the period of separate tenancy in considering 
the time required for acquisition of occupancy 
rights. {Fremantle, S. M. and Burn, J. d/.) 
Sheonandan Kuemi V. Badri Pathak. 

L. R. 5 A. 224 (Eev.). 

S. il--Acguistiion of occupancy rights— 

Parlies descended from common ancestor — Plain- 
tiff recorded as tenant and deft, as suh-tenaui. 

Plaintiff was recorded as an occupancy tenant. 
He sued to eject his brothers and nephews who 
were recorded as sub-tenants of two years. It 
was found that the holding belonged to tiie coin- 
inoii ancestor of the parties and that the defend- 
ants had been in possession since the death of 
the common ancestor. Held, that it did not 
matter in these circumstances whether occupancy 
rights were acquired in the time of the common 
ancestor or after he died. The holding was that 
of the grandfather and the defendands were en- 
titled to their share provided that they had been 
ill possession of it since the death of the counmon 
ancestor. [FfCmantle, S. M. and Burn, J . M.) 
Mahabir V, PUSA. I. R. 5 A. 2 66 (Rev.) 

S3. 11 and 14 — ''Held," nieaning of— 

Nominal possession — Insufficient, 

Cases of dispossession are provided for in 
Ss. 13 and 14. It is clear from these provisions of 
the law that the word 'duld" in S. II connotes 
physical possession and that nominal possession 
even under a genuine lease is not sufficient to 
enable a tenant to acquire a right of occupancy. 
{Fremantle, S. M. and Burn, J , Af.) Kunwar 
Mahomed Abddl. Jalid KHA^■ v. Ciiander Sen. 

I. E, 6 A. 83 (Eev.) : 10 0. & A. L. E. 385. 

Qg^ 11 (a) and ^^-Kabuliyat— Sevc7i years 

—Agreement to vacate — No provision for re-entry. 

Where there is a KabuUyat for seven years and 
more, in the absence of a specific statement in the 
agreement that the tenant is liable on breach of 
such a condition to be ejected, the mere promise 
to vacate the land or the statement that the 2amin- 
dar may take it does not amount to a special con- 
tract rendering the tenant liable to be ejected 
within S. 57 (c) on the Agra Ten. Ach {F remantle, 
S. M. and Burn, J. M,) Debi v. Nawab Md. 
Abdul Samad RIhan. L. E. 5 A. 372 (Eev.). 

,S, 11— Sir land— Possession of sub- 
tenants— Acctmal of occupancy rights. 

Ordinarily it would be correct to say that the 
rights cd a tenant could not begin to accrue until 
the whole of the sir bad been transferred or pro- 
ceedings under S. 36 had been concluded. But 
where*aImost the whole of the share to which the 
sir appertained was transferred and from the 
date of the transfer the rent of the sir was paid to 
the transferee and there was nothing to show that 
the payments were made as sub-teuants, held that 
on the date of the transfer the tenant rights began 
to accrue and the whole period counted towards 
the acquisition of occupancy rights. {Fremantle, 
SM.) Harbans V, Hemai Koeri. 

L, R. 6 A, 17 (Eev.). 


AGEA TENANCY ACT, S. 14. 

S. 11, Provilo (a) — Lease for seven years 

— Provision for Z ami ndar taking leased land m 
exchange for other land — Acquisition of occu- 
pancy rights by tenant. 

Defendants were holding under a lease for seven 
years executed by the Zamindar, There was a 
condition in the lease that if the Zamindar took 
the whole or part of the land for his own purposes 
■ the lessee was to vacate the land and was to get 
other land instead, for the remaining term of "the 
lease. Held, that the condition for dispossessing 
the tenant on giving other land in exchange was 
a disturbance to the tenant and therefore the 
Seven years’ lease did not prevent the acquisition 
of occupancy rights by the tenants, [Fremantle , 
S. M, and Burn, J. M.) Phula Singh v. Raja 
Bhagat Chand. L. E. 5 a. 249 (Rev.). 

S. 11, Proviso (a)— Lease fora term of 

seven years — No provision empowering Zamindar 
to shorten the term without the tenant's act or 
omission — Acquisition of occupancy rights. 

Where in a lease for seven years granted by a 
Zamindar in favour of a tenant there waa no con- 
dition giving the Zamindar power to shorten the 
term of the lease without a definite act or amis- 
sion on the part of the tenant. Held, that the lease 
did not bar the acquisition of occupancy right by 
the tenant. {F remanilc, S, M, and Burn, J. M,] 
Madho Prasad v. Dallu Singh. 

L. E. 5 A. 259 (Eev.). 

— Ss. 14 (1) (d) andi68 — '"Same landholder'^' 

— Mea7iing of — Co-sharers of a patli or mahal — 
Private par titioji— Effect of. 

The defendant held during the years 1314 Fasli 
to 1321 Fasli a minimum area of 4 bighas, 8 bis- 
was, 7 dhurs in a joint patti^ Towards the end of 

1321 Fasli the co-sharers in the patti arranged a 
private partition. Of the area held by the defend- 
ant, 1 bhiga 8 biswas 9 dhurs fell into plaintiff’s 
share. The remainder of the defendant's holding 
fell into the share of other co*sharers who took 
the land into their own cultivation or let it to 
other tenants. To make up for this in l320 Fasli 
the plaintiff gave the defendant new plots of area 
which was 2 bighas, 4 bisvvas, 5 dhurs. The ques- 
tion arose whether the defendant was entitled to 
count this area as having been given him in ex- 
change for that of which he has deprived by the 
other co-sharers. Held that where the co-sharers 
of a joint patti had divided it so that the tenant’s 
holding was split up and portions were allotted 
to different co-sharers in the patti, the landholder 
before and after the partition should be consider- 
ed to be the same for the purpose of Section 14. 

The new plots were given at the beginning of 

1322 Fasli by the plaintiff in lieu of the plots 
which the other co-sharers had talren away from 
the defendant and the plaintiff could not be con- 
sidered “the same landholder" under Section 14. 

The term ‘ landholder’ is defined in the Act as 
‘the person to whom rent is payable’ and it has 
been frequently held that in the case of private 
partition between co-sharers of an undivided 
mahal the co-sharer in whose share the tenant’s 
holding lies is the person to whom rent is pay- 
able. Consequently he has authority to eject with- 
out joining other cO-sharers. 
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Two co-sharers of a patti or mahal recorded as 
undivided who have made a private partition of 
the land amon^ themselves cannot be regarded as 
the “same landholder ’’ for the purpose of Sec- 
tion 14. {Fremantle, S.M, and Burn, J. .V.) Bansi 
Chaudhury V. Amir Chaudhuky. 

L. E. 6 A. 81 (Eev.). 

S. 16 — Ejectment — Immediate rc-admis' 

sion— Break in tenancy — Rent Act. 

Under Act XII of 1881 an ejectment constituted 
a break in tenure even if the defendant was im- 
mediately re-admitted, {Fte>nantlc, S. M. and 
BrowHy /.M.) Balwant Singh v, Hafiz Kallu. 

L. E. 5 A, 18 (2) (Eev.}. 

S. 18 (a) — Tenant's holding — Widow in 

possession — Surrender— Effect on rights of reicr- 
si oners, 

A widow who has succeeded to the occupancy 
tenancy of her husband and tberelore has only 
rights for her life is competent to relinquish the 
holding to the detriment of the reversioner’s 
rights. [Fremantle, S,M.) Ram Bhakosa v, Mp. 
ALI Khan. L E. 5 A, 127 (Eev.). 

Ss. 20, 31 — Resumption on death — Mort- 
gagee from tenant— Rights of. 

Where an occupancy tenant dies without heirs 
and the landlords resume the holding they can do 
so Subject to rights created by the tenant. If the 
tenant has created a mortgage, which has not 
been challenged within the time allowed by law, 
the landlords can get possession on paying the 
money due under the mortgage. [Kanhaiya Lai, 
Jf) Rajrangisingh V, Sheo Barat. 

78 I. G. 531 : 1924 A. 841. 

■ S. — Transfer by will — Occupancy hold- 

ing. 

Transfer in S. 20 does not include a will and 
an occupancy tenant cannot regulate succession 
to his tenancy by making a will. {.Weave, ].] 
Kaflu m Gakga Ram. L. E. 6 A. 179 (Eev.) ; 

1924 A. 508. 

S. 20 {S)—Thekadar — Judgment against 

— Appoint men t of Receiver — If prohibited. 

Where in execution of a decree against a the- 
hadar, a receiver is appointed in execution to col- 
lect rents and profits, there is no transfer of the 
intercBt of the thekadar and the appointment is 
not Contrary to S. 20 (3). [Mukerji and Dalai, 
JJ.) Kirtarath Gir V. Mathura Prasad Kam, 

81 1. C. 741. 

S. 21 — Occupancy holding — Mortgage — 

Validity — Receipt of rent by mortgagor — Resump^ 
ffoti. 

The mortgage of an occupancy holding is il- 
legal and the mortgagee gets no rights thereunder. 
Where the mortgagor in such case receives rent 
from his lesiiee, it amounts in law to resumption 
of the holding, [Banerfee, A.C.J. and Piggoti, J,) 
Ata Husain v. Hamman Lal. 

78 I, C. 639 ; 1924 A. 710. 

■' ' S. 22 — Co-sharing in cultivation— Minor 

and guardian. 

Where a guardian and a minor shared in the 
profits and loss of a holding, this amounts to co- 

Y. D. 1924—2 


AGBA TENANCY ACT, B. 22. 

sharing within the meaning of S, 22. {FretnattilCi 
S.M) Ranjit Singh v. Yusuf Chaudhuri. 

L.E. 5 A, 46 (Eev.), 

S. 22—Co-sharingin cut tivation — What 

constitutes. 

Where the brothers, though separate, came to, 
gather for cultivation and pooled their agricultu- 
ral stock, it amounts to sharing in cultivatiou- 
(Fremantle, 8. 3/.) Hanuman Prasad v, Sham- 
SHER. L.E, 5 A. 229 (Eev.). 

S. 22— Death of occupancy tenant— Suc- 
cession by widow— Death of widow — Rights of 
daughter. 

An occupancy tenant died while the Rent Act 
of 1881 was in force and was succeeded by bis 
widow. Ill tlie subsequent settlement his daugh- 
ter's name was added as occupancy tenant The 
widow died after Act II of 1901 came into force. 
Held, that the occupancy right of the widow could 
not descend to the daughter, that the right of oc- 
cupancy was extinguished at the widow's death, 
and the fact that the daughter had been recorded 
with her mother as occupancy tenant of the land 
in suit and that the Zainindar realized the share 
of the rents from her did not operate to give her 
an occupancy right. The entry at the settlement 
proceedings did not constitute an admission on 
ttie part of the Zamindar of her occupancy rights, 
{Fremantle, S. M. and Burn, J , 3/.) Sheikh 
Mahomed Salim v. Mt. Maktula Kuaru 

L. E. 5 A. 232 (Eev.), 

S. 22 —Joint holding — Mortgage of 

portion — Right to redeem. 1924 A. 147. 

S, 22 — Partition among tenants — Female 

tenant allotted some ficlds—Stalus of tenant — 
Co-sharing in the fields— Effect of. 

Under a deed of private partition among them- 
selves the tenants gave some plots to their sister- 
in-law. After this the defendant was admitted by 
the tenants to share in the cultivation of the plots 
in their possession. 

Held, that the temporary and private arrange- 
ment among the tenants having been made for 
their mutual convenience all the co-sharers 
continued to be tenants of the entire holding. 
On the death of the sister-in-law the plots that 
had been assigned to her reverted to the surviving 
co-sharers of the holding. 3 U. D. 419, Foil. 

The defendant, having as nearest collateral, co- 
shared in the cultivation of the holding to which 
the fields assigned to the sister-in-law were to 
revert after her deaths his right as collateral must 
be deemed to extend to the whole holding, He 
had therefore occupancy rights on all the fields. 
{Fremanlle, SMfi Ram Dayal Gopal. 

L. E. 6 A. 121 (Eev.). 

S 22 — Succession — Personal law — Ap- 

plioability of — Co-disciple of deceased tenant — 
Distant collateral —Prefc re nee. 

Co-disciples of a deceased tenant cannot ex- 
clude as nearest collaterals a more distant colla- 
teral who has shared in the cultivation of the 
deceased. Where S. 22 is not directly contrary 
to the Hindu law, it should be read along with 
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the personal law of the parties. {I rcinantlc^ 

M .] Sabhu Singh v. Khanzada Singh. 

L. R. 5 A. 256 (Eev.) 

Sa. 3S to 30— Thekadars— Posiiion of. 

L. R. 5 A. 28 (Rev.) 

Ss. 24 and 28. 58 — Scope of— 'Suit in 

cjccimeni— M ainiatnabiJ ity — Sub-lease from a 
non-occupancy tenant. 

Where a sub-lease was granted by a female 
non-occupuncy tenant in her own rigiit the 
Zamindar filed an ejectment suit against the 
sub-lessees after her death, which was opposed 
by the lessees. Held, the sub-tenant is liable to 
be ejected, on the ground, that uiider S. 58 of the 
Act, a non-occupancy tenant or sub-tenant is 
liable to be ejected belore 12 years, and the con- 
tention that under S. 28, the Zamiudar is bound 
by the leases granted by the tenant-in-chief, dur- 
ing bis lifetime would mean a serious invasion 
of his rights. Held further, the provision in S. 28 
which preserved sub-leases after the interest 
of the tenant-in-chief has been extinguished is sub- 
ject to the proviso in S. 24, viz. a tenant by sub- 
lettiug cannot be relieved from any of his liabi- 
lities to the landholder, A non-occupaacy tenant 
cannot make a valid transfer of interest exceeding 
those which he has himself. {FremaniLc, S. M. 
and Biirji, J> Af.) Murlidar v, Jabbu Lal and 
OTHERS. I. E. 5 A. 297 (Rev.) 

S. 2b— E:cproprietary holding lease or 

mortgage — I'erm of S years. 

An exproprietary tenant executed a lease of the 
holding for 5 years at Rs. 120 rental per year. It 
was stipulated that Rs. 48 should be paid out of 
the rental to the Zamindar and the balance was to 
be adjusted towards a debt due by the lessor under 
a document of even date. Held, that the transac- 
tion was a lease for 5 years and not opposed to 
S. 25. {Freyuantle, SM.) Lakhar Singh v, Dam- 
mar Singh. L K. 5 A. 161 (Rev.). 

ij. 25 — Lease— Provision for re-entry on 

non-payment of rent — Effect of. 

A condition in a lease providing for re-entry on 
failure to pay rent is inconsistent with the Act. 
{Burn, J.M,) Ghurey v. Sewa Ram. 

L. R. 6 A. 125 (Rev.). 

S. 32 (2 ) — Joint tenants— Occupancy hold- 
ing — Possession of specific plots — Dispossession 
of one— rSuit for possession. 

Joint tenants of an occupancy holding can 
agree among themselves to hold specific plots and 
if one of them is dispossessed of the plot assign- 
ed to him by the others, be can sue them for 
possession. This does not in any way affect 
the rights of the landlord. {Dalai, J.) Ghasi v, 
Mr; Bharto. SO I. C. 941 • 

L. R. 5 A. 307 (Rev.) 

S. S4 — Ejectment suit — Want of consent 

— Proof of. 

Where the plaintiff has sued under S. 34 he 
must show that the defendant bad entered on the 
land without his consent. [F retnayiile, S. M. and 
Burn, J A/.) Pirthi Bhagwan Das. 

L. E, 5 A. 223 (Rev.), 


AGRA TENANCY ACT, S. 34. 

S. 34— Decision regarding defendant's 

status— Whether constitutes res judicata in a 
subsequent suit for ejectment. 

In a suit under S.34 of the A.T. Act by the plain- 
tiffs rdieging that the defendant had occupied ihe 
land without their express consent, and ihe latter 
pleaded acquisition of occupancy rights by succes- 
sion and the Judge decided that defendant had not 
succeeded to occupancy rights, Held, in a subse- 
quent suit for ejectment, against the same de- 
fendant, that the finding of the Judge as to 
his status in the previous suit was an essential 
part of the judgment and operated as res judicata 
against the detendant. [Fremantle, S. M. and 
Burn,], M.) Syed Ali Musi Razu and others 
V. JuKHi Singh and others. 

L. R. 5 A. 300 (Rev.). 

S. 34 — Ejectment — Non-occupancy ten- 
ant — Proprietary rights — Question of. 

S. 34 applies wherever agricultural land is oc- 
cupied by a person without the consent of the land- 
lord. in Such a case, the landlord can sue to eject 
him, and need not specifically plead the section. 
In such a suit it is open to the defendant to ask 
to have the question of proprietary right referred 
to Civil Court under S. 199, {Daniels, J.) Iqbal 
Ahmad v. Sukaj Bali. l 82 I. C. 851. 

Sa. 34, 58— Person recorded as sub-ten- 
ant — No payment of rent— Presumption of tenancy 
by sufferance when arises. 

10 0. & A. L. E. 64. 

Ss, 34, 17 7— Proprietary .title pleaded — 

Appeal. Nanjadik Rai V, Ram Jatan Kai, 

L.R. 5 A. 14 (Rev) 

S Suit for profits — Amount claimed 

LIS rent —Subsequent suit for ejectment under 
S. 34 — Whether plaintiff estopped. 

In a suit for profits a decree was passed award- 
ing a certain sum on account of the rent of a 
particular plot to the plaintiffs. Subsequently he 
brought an ejectment suit under S. 34 of the Agra 
Tenancy Act on the plea that there was no con- 
tract of tenancy. The defendants claimed occu- 
pancy rights. 

Held, that the plaintiff was estopped from 
arguing that the recovery in the profits suit 
could not be considered as evidence of taking 
rent. {Burff, J. M.) Radhey Lal and others 
V, PaRampaT. L. R. 5 a. 3il (Eav.), 

S. 34— Sfr rights— Proprietary right — 

Distinction between. 

Sir rights though they can only be held by a 
proprietor are something beyond and apart from 
the mere proprietary right. The right of a Sir- 
holder is a right to exclusive possession coupled 
with the fact that no person cultivating under 
him can acquire occupancy rights. In a joint un- 
divided village each proprietor may have his ovvn 
separate Sit altheugh the proprietary rights in 
the whole village are joint. The Sir rights cannot 
be transferred by purchase. Where the entire 
Sir has been sold and the purchaser obtained 
actual cultivatory possession, the land is treated 
as his Khudkasht and not as his Sir, {Daniels, /.) 
Ram Prasad Singh v. Janki Prasad Singh, 

, 80 I. C. 899 : L. R. 6 A, 278 (Eev.)* 
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1 

S. 34 — Vnrented land — Entry in scilk' ; 

mcnt record — Consent of Zaminduy. 

An entry of a plot as uiucntccl in the scitle- ! 
ment papers, even if attestation takes place, is * 
insufficient to constitute an adini^sicn of consent i 
by the Zamindar. [F rtmnnilc, S. dl. and Burn, | 
7. .il/.) Gulzari V. Nawab Syed Mohammad j 
Ali Hussain Khan. L, E. 5 A. 2^Q (Eev.). | 

Ss. 41 and h*(—Enlyy of enhanced rent ! 

in Khatauni with signatures of landlord, one of j 
the tenants, quanungo—W hether amounts to ' 
agreement to pay enhanced rent. i 

The mere entry of a tigure in the Khatauni with j 
the signatures of the landlord, the tenanr, and i 
quaniingo cannot be regarded as an agreement to i 
enhance rent duly attested under the provisions | 
of Ss. 41 and 97 of the Tenancy Act, {Scavc, 1.) ! 
Ram Prasad v. Kajj.an and Another. ' 

82 I. C. 332 : L. R. 5 A. 316 iRev ). 

S. 47 — Enhancement of rent — Compro- 
mise decree — Rcgisbalion. \ 

A compromise decree for enhancement of rent | 
requires registration under S. 47, Agra Tenancy j 
Act. (Neave, J.) Santu v. Abhainandan Prasad. 1 
L. B. 5 A 292 (Rev ; ; 81 I. C. 297 : I 
1925 A. 32. j 

S. 57 — Occupancy tenuni — Conversion of 

holding into grove — Ejectment. 

An occupancy tenant has no right to convert a 
portion of the occupancy holding into a grove. If 
he does so, the landholder ha'? gut the power to t 
eject him for doing an act detrimental to the 
purpose for which the land was let. But that 
power can be exercised only within one year from 
the date of the conversion. [Kanhaiya Laf J ,) 
Man Singh v. Madho Singh 22 A, L, J. 70 : 

L. R 5 A. 34 (RbV.) : 79 I. C. 599 ; ! 

1924 A. 430. 

S. b'^^Occupancy holding — Lands in 

several villages— Suit for re nt — If to be separate. 

Where the lands constituting one occupancy 
holding are situate in several villages, separate 
suits for rent should be filed with respect to the 
lands :n the several villages. [Stuart, J.) Bhup 
Narain Rai V. Sri Thakur Radha. 

78 I.C. 277 : L. B. 5 A. 211 (Rev.). 

Ss. 57, 63 (a) — Ejectment— Suit under — 

Alienation by Hindu widow. 75 I. C. 681 (2). | 

S. 67 (a) (c)— Non-pa>ment of rent-- 

Ejectment — Maintaioability of suit. 

77 I. C. 927. 

I 

■ S 67 (a ) — Occupancy holding — Mortgage j 

— Suit for rent by Zamindar — Mortgagee im- 1 
pleaded — Subsequent suit in ejectment — Estoppel, 
Neither the joining of the names of the mort- 
gagees of an occupancy holding as defendants in I 
a suit lor arrears of rent nor the styling of them | 
as mortgagees in receipts for rent, amount to a 
recognition of their rights as such and tne 
Zamindar is not estopped thereby from ejecting 
, the mortgagees when the tenant himself has been 
ejected. Where owing to default in payment of 
a decree for rent a Zamindar brings a suit in 
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ejectment under S. 57 the mortgagee of the hold- 
ing IS not a necessary party to the suit. The 
mortgagees who have nut c>'ntractuai lelations 
with the Zaiuiiidar aie not entitled to be joined 
as paities to the suit, {fremande, S, M.) Kam 
SUBHAG vSlNGH V. IMaHARAJA KlsHO Pd. SlN(iH. 

L. R. 5 A. 214 (fiev.). 

S. 57, cl. (b ) — Hindu loicloiv — Fcrmancnl 

lease — Suit by revListoncYs lor ejectment of the 
lessee m the revenue court — Manitai nubility of. 

Where a Hindu widow in possession of agri- 
cultural land inherited by her from t)£r husband 
granted a perpetual lease ui the same in favour 
of strangers and after the death of the widow the 
reversioners sued in ejectment under 8. 57 
alleging that the plots were agricultural land 
trearing the detts. as non-occupanev tenants no 
point was raised as to the nature of the land and 
the ciiaracter oi the tenancy either in the plead- 
ings or in issues. Held, that the suit was main- 
tainaole in the revetme court. The institution of 
a suit Hi ejectment was an election to treat the 
lease by the widow as a nullity and it was not 
incumbent upon him to sue in civil court for 
cancellation ol the lease. [Walsh, A. C. J. and 
Sulaiman, 7.) Rajroop Kuau v. Kandheya. 

22 A. L. J. 846 : L R. 5 A 313 (Rev.) : 

32 I, C. 238 1924 A. 785. 

Ss. 57 (bj and 6b— Ejectment suit — Decree 

directing removal of construction on a portion 
of holding by tenant — IVhelher plff. entitled to 
costs and compensation. 

In an ejectmeDt suit a decree was passed, 
awarding costs, and compensation to Ihe plain- 
tiff, and directing the defendant that, if within 
one month, the constructions were not removed 
he could be ejected. The defendant removed the 
construction as per the decree and the Court did 
not allow plaintiff’s costs and compensation as 
originally decreed. Held, there was no reason 
at all lor depriving plaintiff of his costs and 
compensation. [Fremantle, S. M. and Burn, 
J, d/.). Kundun V. Shade 

L R. 5 A. 308 (Rev,). 

S. 57 [c] —Lease for seven years — 

Option to enter — Suit in ejectment — Jurisdiction 
— Civil and Revenue Court. 

Under the terms of a lease for a period of seven 
years the landholder was given power to take back 
all or any ui the lands at his option during the 
period of the lease. In a suit by the landholder 
to eject the tenant, H$ld that the suit fell. under 
S. 57 (c) of the Agra Ten. Act and item 13 of 
Group B of the lourth schedule ot the Ten, Act. 
An appeal therefore lay to tlie Civil Court. 
[FremaiiLle, S. M. and Burn, J. M,] Partap 
Singh v. Rirwa. L. £. 5 A. 341 (Rev.). 

S. 57 [d]— Illegal transfer by occupancy 

tenant— Effect of— Mortgage— Redem plion. 

Where an occupancy tenant illegally transfers 
his holding, the tenancy does not cease at once, 
but only if the landlord sues to eject him. Where 
the transfer was by way of mortgage, the occu- 
pancy tenant can before ejectment redeem the 
mortgage. [Kanhaiya Lai, J.) Durga Chow- 
dhuri V. Jagroop. 79 I, C. 232 
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S. 58 — Ejecimeni — BurUc7i ts oit lenarii 

to prove his tenure. 

The mere fact that the plffs. called the defts. 
lessees does not imply that tliey said or meant 
that the defts, ^ere holding tor a term. The 
burden of proof is on the tenant when he is sued 
by his landlord for his ejectment, to show that 
he has a permanent right to stay on the land and 
cannot be ejected by the proprietor. {Mukerji, 
J.) Chob Singh v, Daeyai Singh. 

L. E. 5 A. 163 (Rev.) : 82 I. C. 594 : 

1924 A. 915. 

S. 58 — Landlord and tenant — Admis- 
sion io tenancy — No proof of agrccmefit as to 
length of tenancy — Taking of premium — Effect. 

The taking of a premium on admission to ten- 
ancy does not ordinarily imply a contract for an 
indefinite or even a very long term and very 
seldom does it imply a term long enough to en- 
sure the acquisition of the status of any occu- 
pancy tenant. The test to be applied is whether 
in ail the circumstances the term of occupation 
is reasonably long, the implied agreement being 
seldom capable of satisfactory proof. 

In cases where there is no proof of any agree- 
ment not to eject for a deftniie term the circum- 
stances must be considered. If the amount of 
the premium had been large with reference to 
the size of the holding it might have been found 
that there was an implied agreement not to eject 
fora term sufficient to allow occupancy rights to 
grow up. {Fremantle, S. M.) S.wed Jawad Ali 
Shah v. Ujagir Lohar. L. R. 5 A. 87 (Eev.) : 

10 0. & A. L. E. 440. 

S. 58 — Lease for scvc^t years — Exccuiton 

in the middle of the year — BjecUnenL 

Where a lease is executed more than two 
months after the commencement of the year and 
there is no evidence of any agreement being come 
to at the beginning of the year, the mere recital 
in the lease for 7 years that it is to come into 
effect from the beginning of the year will be in- 
operative. {Fremantle, S M.) Mahomed Mohsin 
V, Behari. L. E. 6 A. 169 (Bev.). 

Sa. 68, 194 — Sale of undivided share — 

Effect — Exproprietary rights—Nature of, 

30 0. & A. L. E. 92. 

S, Ejectment — Minot judgmtnU 

debtors— /Service of. notice. 

In a i^uit in ejectment under S. 59 the judg- 
ment-debtors were minors and one of the two 
guardians was not served personally. Held, that 
ejectment was not justilied. {Fremantle, S. M. 
and Burn, /. M.) Pohap Singh v. Mt. Ganesh, 
I, E. 5 A. 154 (Rev.) 

S. 61 — Ejectment — Arrears of rent de- 
cree — Habitual defaulter — No proper CrXplanation 
of inability to pay. 

A notice was issued to a tenant who had been 
a habitual defaulter to pay the amount of rent 
decree within a fortnight or to show cause why 
he should not be ejected. After the expiry of 
the fortnight the tenant put in an application fc>r 
time on the ground that he was unable to borrow 
money but no e.xplanation was given as to how 
he had disposed of the produce of the holding. 
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Held, that the Court had exercised a proper dis- 
cretion in rejecting the application and ordering 
ejectment of the tenant. {Fremantle, S M.) 
Bhagwan Din v. Harpriya Saran. 

L. E. 5 A. 60 (Kev.). 

S. 63 — Ejectment-Right of one co-sharer 

to sue. Muneshar Tewari v, Mahesha Kueri. 

1924 A. 165. 

S. 63 — Ejectment suit— Party brought 

on record after expiry of time — Knowledge of pro- 
ceedings— Effect of. 

Where a party who bad full knowledge of the 
proceedings was brought on the record in an 
ejectment suit after a period fixed for filing the 
suit, the suit is not vitiated thereby. {Fremantle, 
S. M.) Prag Nakain V. Kanchan Singh. 

L. E. 5 A. 126 (Eev.). 

S. 73 — Acquisition of occupancy rights 

— Ejectnufit after beginning of year — Earlier 
portio7i of the year if can be tacked on. 

Ejectment after the beginning of a year had the 
effect of making it impossible for the ejected 
tenant to count the period of possession during 
that year for the acquisition of occupancy rights, 
but there is nothing in Ss. 73 and 78 of the 
Agra Ten. Act which would make it possible for 
a man admitted after the date of actual ejectment 
to count the earlier portion of that year during 
which the ejected tenant was actually in posses- 
sion for acquisition of rights by the incoming 
tenant. {Frema^itle, S. M, and Burn, J. M.) Mt. 
Shiama Devi v. Eudhwa. L. E. 6 A. 339 (Eev.). 

S. 79 — Applioability. 

S. 79 applies only to a case where there is 
more or less forcible ejectment and not where 
there is ejectment by mutual consent. {Mukerji, 
J.) Bijai Bahadur v. Parmeshwari Ram. 

78 I. C. 1026 (2) ; 1924 A. 834. 

S. IQ— Agricultural lease by Zamindar 

in favour of defendant-- Registered lease — Lam- 
bardar acknowledging plaintiff as non-occupancy 
tenant — Dispossession — Ejectment — Damages — 
Injunction — Suit if maintainable hi Civil Court. 

On the death of a tenant the Zamindar granted 
a registered agricultural lease of the holding in 
favour of the defendant, but the Lambardar ac- 
knowledged the plaintiff who was the heir of the 
deceased tenant, as a non-occupancy tenant and 
recovered rents from him. More than a year after 
the lease, the defendant dispossessed the plaintiff 
and cut and carried away his crops. The plaintiff 
thereupon sued the defendant for recovery of 
possession, damages, and injunction within six 
months of the dispossession without impleading 
the Zamindar as a party. The suit was filed in 
the Civil Court and it was objected that the Civil 
Court had no jurisdiction. Held, that there was 
no ejectment by the Zamindar, the defendant be- 
ing merely a trespasser and that the auit as 
against him was maintainable in the Civil Court. 
The plaintiff even if he were regarded as a uon- 
occupancy tenant was entitled to remain in pos- 
session till eviction in the course of law and that 
the registered lease could not supersede the plain- 
tiff’s right. [Sulaiman and Kanhaiya Lai, JJ.) 
Chet Ram v. Sita Ram, 48 A. 717: 22 i.L.J. 713 : 
82 I.C. 261 : L. R. 5 A. 366 (Rev.) : 1924 A. 678 (2). 
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S. 1d~DcatIi of tenant — Succession — 

Obstruction-’ Dispossession — Limiiaiion, 

The provisions of S. 79 apply to cases where 
there has been a constructive as well as ai^ actual 
or physical ejectment of a tenant from his tenancy. 
Where a person claiming to have succeeded to a 
tenancy right by right ot inheritance finds lhat on 
endeavouring to take possession of the same his 
right is denied and his possession ou.sted by the 
Xamindar, he has sufiered an ejectment at the 
hands of the landlord within S. 79 and his appro- 
priate remedy is by a suit under the Tenancy Act. 
{Dalai, 7.) Bidiya Mism v. Mt. DaRYai Kuar. 

I. K. 6 A. 184 (Bev.) ; 79 I. G. 566 : 

1924 A. 678 \l). 

8. 79 — Dispossession by one uwong seve- 
ral proprietors — Applicability of the section. 

Dispossession by one member of the proprie- 
tary body, not being the lambardar, cannot be 
treated as ejectment of the tenant by the land- 
holder within the meaning of S. 79 of the Agra 
Tenancy Act. {Daniels^ 7.) Lagan Rai v. Raja 
Rai. L. B. 6 A. 176 (Bev.) : 

79 I. C, 1026 : 1924 A. 507. 

S. Ejectment — Landlord and tenant 

— Limitation, 

In 3 suit in ejectment the Court found that plffs, 
were occupancy tenants, that there was no rela- 
tion of landlord and tenant between the parties 
and that the deft, was one of the co-sharers in the 
patti where the suit land was situate and that he 
had been in possession for 16 years without the 
consent of the plaintiffs, The defendant pleaded 
that he was a co-sharer and holding the land as 
kudka^ht. The suit having been decreed, the 
defendant appealed. Held, that the case was one 
to which S. 79 or the shorter period of limitation 
prescribed by the Act applied. The decree was 
therefore correct. To make S. 79 applicable eject- 
ment of a tenant must be by the whole body of 
co'sharers or by the lambardar, {Maker ji, 7.) 
Rani v. Edal Singh L. E. 5 A. 37 {Rev,} : 

78 I.C. 1041 : 22 A.L.J, US : 1924 A. 431. 

S. 79 — Ex-proprietary holding — Suit to 

recover possession by tenant — Jurisdiction of 
Civil Court — Absence of defence — Effect. 

A suit by a tenant against his landlord and a 
person claiming under him to recover possession 
of an ex-proprietary holding is one of the nature 
described in S. 79 and is not cognizable by a 
Civil Court. The fact that the Xamindar did not 
defend the suit is immaterial. {Daniels, 7.) 
Aidal Singh Gvan Singh 

L. E. 6 A. 257 (Rev.) : 79 I, C. 318 • 
1924 A. 815. 

^S. 79 — Rent-free grantee — Illegal eject- 

meni — Suit for posse’^sion —Reveniic Court, 

If a rent-free grantee has been wrongfully 
ejected by the Zamindar no suit under Section 79 
can be brought in the Revenue Court. The only 
remedy open to a rent-free grantee is, therefore, 
to sue in a Civil Court, (Sulainian, J.) Chaudhri 
Har Sarup V. Brij Nandanlal. 

L. B. 5 A, 103 (Rev,) ; 79 I. C. 587 : 

1924 A. 479. 


AGRA TENANCY ACT, S. 97. 

S. 79 — Undivided mahal — Suit for eject- 
ment of tenant— VartUs. 

To enable a suit to be brought under S. 79 the 
ejectment must have been made by the landlord 
(j. £.) by the whole of the coparcenary body. A 
tenant in an undivided mahal is the tenant of the 
whole coparcenary body and a suit under S. 79 
cannot be brought against one of those co- 
parceners. only, {Walsh, A. C. 7. and Ncave, J.) 
Chedda V, Achhu Sin'gh. 

22 A.L.J, 570 : 46 A. 690 : 

L. R. 5 A. 265 (Rev) : 1924 A. 672. 

S. 80 (1)— Applicability — Reversal of 

ejectment suit against non-occupancy tenant — 
Appellate court’s powers to deliver possession, 

L. R. 5 A. 301 (Rev.). 

S. 80 \l)— Scope of-^Appellaie CourCi 

powers to restore passcssion — Non-occupancy 
tenant. 

Where the Collector in an ejectment suit found 
that the defendant at the time of suit was dead, 
and an application for substitution of legal re- 
presentatives of the defendant was refused on 
the ground that there was really no suit in exist- 
ence, and it was contended on appeal, by the 
plaintiff that under S. 80 (1) of A, T. Act an ap- 
pellate court, when dismissing an ejectment suit, 
had no power to restore a non-occupancy tenant 
to possession. Held, S, 80 (1) of the Agra Ten- 
ancy Act refers to a different class of cases, and 
has no reference to the powers of an appellate 
court to restore a non-occupancy tenant to posses- 
sion, when it reverses a decree for his ejectment. 
{Burn, 7. ;!/.) Kunwar Bhu I^aj Saran Singh 
V. Ramchander. L. B. 5 A. 301 (Rev,]. 

S, 95 — Landlord and tenant — Receipts 

in the name of occupancy tenant and a stranger 
—How jar an admission by the Zatnindar of the 
latter to tenancy. 

In a suit by a Zamindar for declaration under 
S. 95 of the Agra Tenancy Act, that K was the 
only occupancy tenant in his holding, and C who 
had been sharing in cultivation with K, had no 
manner of right in the holding, the latter relied 
on statements in rent receipts as indicating ad- 
mission of C to tenancy, by the Zamindar. H^ld, 
relying on Shaik Habib v. Salamad Khan U.D. v. 
496, that statements in rent receipts were not 
sufficient to prove an admission by a Zamindar to 
a share in an occupancy bolding. {Burn, 7. M.) 
Cheda V, Salim-ud-din. L. E. 5 A, 289 (Bev.), 

5. 96~-Applicabihty of. 76 I. C. 606. 

S. dG— Whether attestation necessary for 

a lease, 

S. 96 of the Agra Tenancy Act does not require 
that a lease should be witnessed. {Fremantle, S. 
M, and Burn, J. M.) Jaggu v, Niaz Ahmad 
Khan. L. R. 5 A. 296 (Rav.) 

S, Leases— Separate leases for por- 
tions of a single holding — Rent exceeding Rs. 100 
^Validity of lease. 

Where in respect of different plots composing a 
single holding a number of Kabuliyats were taken 
showing a rent of less than Rs. 100 but the aggre- 
gate rent was more than hundred rupees and the 
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leases were attested before the Kanungo but not 
stamped or registered. Held, that the leases were 
invalid for want nf proper stamp and registration. 
[Burn, /, W.) Shahbul Hasan r-. Ba?. Khan. 

L.JR.;5 A. 245 (Rev.) 

S . 131 —Cos ha r cr -■ Pa r f if J on — Ejectment 

of tenants. 

A co-sharer after the partition has been con- 
firmed can sue to eject tenants allotted to his 
patti,without waiting for the subsequent first ot 
July on which the partition comes into force. 
[Fremantle, S. M, and Burn, J. iV.) Sital Rai 
V, Lodi. L. R. 5 A. 183 (Rev.) 

S.142 — Suit for refund of amount collect - 

cdby distraint — If maintainable in Civil Court. 

A suit for arrears of , rent having been decreed 
the landlord collected it by distraint under the 
Act. Subsequently tha decree was reversed and 
a suit was brought for refund of the amount col- 
lected. Held, the suit was not cognizable by a 
Civil Court, but was provided for by S. 142, 
[Piggott, J.\ Man Singh v. Ram Nath. 

75 I, C. 922 : 1924 A. 828. 

S. 158 — Sale of proprietary rights — Sir 

land — Revenue payable by vendee — Assessment of 
revenue. 

On the sale of proprietary rights of a co-sharer 
certain sir land was excluded from the sale deed 
it being provided that the revenue thereon 
should be paid by the vendee. 

Held, that the Resumption Chapter of the Ten- 
ancy Act applied to the case and revenue was 
assessable on the sir laud under S. 153 of the Act. 
{Fremantle, S. A/, and Burn, J. M ) Har Priya 
Saran V. Ram Nath. L. R. 5 A 3.18 (Rev.). 

Ss. 159 to 162, 164 and 165 — Appeal lies 

to Di. Judge in case of question of proprietary 
title. 

Where the appeal raises no question of pro 
prietary title, the appeal lies to the Commissioner, 
but where the cross-objection introduces a ques- 
tion of proprietary title as an issue in the deci- 
sion of the appeal, the Commissioner must return 
the appeal and the cross-objection to the parties 
with directions to file them before the District 
Judge. 311. C. 857, Appr. [Stuart, J.) Lala 
Bhagwan Das u. Mohabat Shah. 

1923 A, 170. 

S. 159 — Payment of revenue by lamhar- 

dar — Subsequent payment by co-sharer— Lumbar- 
dar if can recover from co-shurcr. 

iJJnder the law, a co-sharer is to pay Govern- 
ment revenue through a lambardar and where 
the latter pays the money in the first instance, a 
subsequent payment by the co-sharer direct into 
the treasury does not prevent the former claim- 
ing payment from the co-sharer. [Daniels, J.) 
Mt. Aishah V. Abdul Ghanl 

80 I. C. 916 r L, E. 5 A. 305 (Rev.) 

S. 160 — Usufructuary mortgagee’s name 

entered in revenue records — Suit for recovery of 
proportionate amount on account of that share 
which has been redeemed. 75 I, C. 663. 
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S, 164— -Suit by a co-sharer against Lam- 
bardar for recovery of share of profits— Onus 
when shifted. Mt. Hira n. Ram Adhn Singh. 

75 I, C. 553. 

S.'’. 164 and 165 — Suit under — Amend- 
ment. 

The nature of a suit is indicated by the allega- 
tions made in the plaint and not by quoting a sec- 
tion which does not apply. Though there is a 
difference in the nature of the suits under Ss, 164 
and 165 no harm could be done by amending 
a suit under one section into a suit coming with- 
in the other. [Mukerjee and Dalai, JJ,] Cham- 
DER Sen V, Mohar Singh. 

L.Pw. 5 A. 335 (Rev.). 

S. Co- sharer — Suit for profits — 

Basis of — XcgUgence or tnisconduci of lumbar- 
day — Limi tation — Starting point. 

In a suit under S. 164 a co-sharer is entitled to 
a decree for his share of the arrears collected on 
account of previous years, as well as his share 
of the gross rental for the year in suit, in case 
negligence or mi.sconduct of the Lambardar is 
proved. The period of limitation for a suit under 
S.164 for a share of the profits in respect of arrears 
collected subsequently begins to run from the 1 st 
of August following the year in which the arrears 
are realised, [Walsh, A. C. J., Sulaiman, Ryves, 
Mukerji and Daniels, JJ.) Sheo Ghulam v, 
Salik Ram. 22 A. L. J. 610 (E B.) : 46 A. 791 ; 

L.E. 5 A. 189 (Rev.) : 1924 A. 481. 

S. Lambardar — Powers of— Right 

to sue co-sharers for profits. 

A lambardar is not merely a co-sharcr but the 
agent of the other cu-sbarers and can represent 
them in transactions relating to the estate, He 
can bring a suit for rent not only against tenants 
but also against other co- sharers who hold sir 
and khiidkhast in excess of their shares for the 
extra profits realised. [Kanhaiya Lai, J.) Kundan 
Lal -v. Basant Rai. 75 I.C. 330: 1924 A. 935 (2). 

Sb. 165 and 10 (5) — Purchaser of khud- 

khast land— Kent. 77 I. C. 383 (1). 

S, 165 — Suit for profits against co-sharer 

lambardar and thekadar — Thekadar whether 
properly impleaded. 

In a suit brought in the Revenue Court for 
profits under S. 165 of tbe Agra Tenancy Act, by 
two co“sharers, a Thekadar of the lambardar was 
impleaded as a party defendant along with others 
on tbe allegation that he had been making collec- 
tions for the lambardar. Held, that the Thekadar 
was not a co-sharer, or a legal representative or 
assignee of the co-sharers and no suit could 
under S. 165 of A. T, Act could lie against him. 
[Ncave, J.) PURAN v. Khiati Ram. 

L. R. 5 A. 284 (Rev.). 

. s 105 — Suit for profits — Lambardar — 

Negligence — Second Appeal. 77 I, C. 1032 : 

1924 A. 613. 

S. 167 — Applicability — Suit between rival 

claimants to tenancy — Decision of Revenue Court 
— If can he questioned in Civil Court. 
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S. 167 does not apply to suits between rival 
claimants to a tenancy and such a suit lies ex- 
clusively in the Civil Courts, But once the matter 
has been decided by ihe Revenue Courts, it can- 
not be tcopened in the Civil Courts. {'i>ulair,uin, 
J.) SURJAN Singh v. Umaki Singh. 

78 I. C. 1008 : 1924 A. 609. 

S. 1^1 — Ejccimunt decree — Revtnuc 

Ccuyt — Subsequent declaratory suit in Civil Court 
— Mauitainability of. 

The Civil Courts will not entertain a suit 
the object of which is to reverse a deci- 
sion of a Revenue Court in a matter which 
is under S. 167 within the Revenue Court’s 
exclusive jurisdiction and if this is the substan- 
tial object of the civil suit it is immaterial that 
the plaintiff may have framed his relief in a form 
in which it could not have been ^jranteci by die 
Revenue Court. Tiie Courts will look to the sub- 
stance of the matter and not to the form. Plaintiff 
sued in the Civil Court for a d?claration that he 
was a joint tenant with the defendant with the 
object of setting aside the Revenue Court’s 
decree for ejectment. Heldt that the suit in the 
Civil Court was not maintainable. The plaintiff 
could have substantially obtained the same relief 
which he was seeking in the Civil Court by 
bringing a declaratory suit under S 95 of the 
Tenancy Act against the landholder and making 
the defendants a party to it. The fact that since 
the institution of the civil suit the plaintiff had 
been able to get from the Revenue Court a pro- 
nouncement that he was not liable to ejectment 
as sub-tenant is irrelevant. To see whether the 
suit is maintainable the Court has to look to the 
date when it was instituted. [Daniels, J.) Gobind 
V. Ammar, 78 I. C. 628 ; L. E. 5 A. 138 (Rev.). 

— ■ S, 167 — Ejectment suit in Revenue Court 

— Decree — Subsequent suit m Civil Court-Main- 
tainahility of. 

Plaintiff cannot by merely changing the form 
of his relief evade tne provisions of S. 107 of die 
Agra Tenancy Act. Defendant ejected the 


AGRA TENANCY, ACT 3. 177. 

The father of the pUintiffs granted a perpetual 
lease of certain agricultural land forming part of 
their joint family propertv in favour of the de- 
fendant. The plaintiffs suecl aftvr the father's 
death to eject the defendant in the Revenue Court 
which retused to do so until the decision of a 
Civil Court had been obtained on the validity of 
the lease. Subsequentiv the plaintiffs sued in the 
Civil Court tor a declaration that the lease grant- 
ed by the father was not binding upon them. 

Held, that that suit was m.aintainable in the 
Civil Court. Where the decision ol tlie Revenue 
Court refusi.'jg to eject the defendant unless and 
until the validity oi the lease had been adjudicat- 
ed upon by the Civil Court was right or wrong, it 
was binding upon the parties to it and could not 
be challenged by them, [\i\ilsh, Ag. C. J. and 
Pig^^oit, JA Phool Singh v. Mt. Gobid Koer. 

80 1, C. 399; I. E. 5 A. 141 tKev,). 

S 167 — Suit for declaration of— Occu- 
pancy rights— By whom coguiiiablc- 1924 A. 102. 

— — S. Vi^i -~Apf)Cai —Question of proprietary 

Hitc—Pon'er of Commissioner — Procedure. 

The Commissioner found that a question of 
proprietary title was in issue wdth respect to three 
plots of land and be gave no decision as regards 
these plots. He decided the appeal with regard to 
three other plots, with reference to which no ques- 
tion of ex-proprietary title had been raised. Held, 
that the procedure of the Commissioner was not 
correct, When he found that the question of 
proprietary title had been in issue in the Court of 
tirst instance and was a matter of appeal before 
liiin, he should have returned the memorandann 
ot appeal fur presentation to the District Judge. 
{Fremantle, S. A/, and Burn, J. H.) Sant PRasad 
Singh v. Debi Din Koeri. 

L. R. 6 A. 343 (Rev.), 

S. 177 — Jurisdiction — Objection to — Duty 

of Court to enquire. 

Where an ubjccti-ni to jurisdiction is taken, it 
is the duty of the trial Court to decide whether 


plaintiff in a suit brought under the Act 
and decided cx parte, An application by the 
plaintiff to get tlie ex parte decree set aside, on 
the ground that no notice was served on him was 
dismissed by the Revenue Court Plaintiff then 
brought a suit in the Civil Court alleging that 
the decree in ths Revenue Court had been fraudu- 
lently obtained and should therefore be cancelled 
and for a declaration that the plaintiff was a 
grove-bolder. Had, that the Civil Court had no 
jurisdiction to grant tiie relief. The ejectment 
suit being before the Revenue Court, that Court 
had jurisdiction to decide whether the defendants 
in the Civil Court were agricultural tenants or 
not. It decided against them and its decision was 
under S. 167 a bar to a civil suit on the same 
matter. {Daniels and Dalai, JJ ,) Kundam L.\t, i\ 
PRAs\d. 46 A. 570 : 22 A. L. J. 466 : 

L, R, 5 A, 159 (Rev*) : 79 I. C. 960 : 1924 A. 744. 

S. 167— L^ast? by Hindu fatherSuit by 

sons in Revenue Court to eject lessee— Revenue 
Court leaving validity of the lease to ihe Civil 
Court — Declaratory suit in Civil Court — No bar, | 


or not the plea is bona fide. If the trial Court 
makes the enquiry treating the plea as bona fide, 
the appellate court will not interfere. [Walsh, 
A.C.J. and Ryvest J.) Khub Singh v. Mohan 
Singh. l, R. 5 A, 133 lEev.) ; 1924 A. 476. 

B. 177 — Suit for ejectment as sub-tenant 

— Defendant pleading possessions as hhudkashi 
— Question of proprietary title — Appeal. 

In a suit brought for ejectment against the 
defendants on the allegation that they were plain- 
tiff’s sub-tenants, one of the defendants pleaded 
that he was not a sub-tenant at all and there was 
no relation of landlord and tenant between him 
and the plaintiff. He asserted that he held pos- 
session or this land as his Khudkasht, being him- 
self a proprietor. Held, that there was a 
question of proprietary title involved in the case. 
[Stdainian and Mukerji, JJ.) Ghuriya v, Banesh- 
WAR, L, E. 6 A 261 (Rev.) ; 1925 A. 30, 

^Ss 177 and 202 — Direction by Civil Court 

to institute suit in Revenue Court — Appeal- 
Jurisdiction. 
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AGBA XBNANCY ACT, S. 177. 

The defendant in a civil suit was directed to 
aue in the Revenue Court under S. 202 of the 
Tenancy Act and the suit was accordingly insti- 
tuted in the Court of the Assistant Collector. Held, 
that 3n appeal from the decision of the Assistant 
Collector lay to the Commissioner and not to the 
Dt. Judge. [Mukerji, J.) Hikdey NaRain Rm v. 
Jagdish Narain Rai. 22 A. I. J, 909 : 

83 I. C. 317 : L. R. 5 A. 276 (Rev.) 

S, 177 (ej— EjectmeniSuit for — De- 
fence of CO tenancy and proprietary title — Juns- 
diction — Appeal — Civil or Revenue Court. 

The defendants in an ejectment suit pleaded by 
way of defence that they were either co-sharers, 
with the last occupancy tenant, or were holders of 
land by virtue of their position as mortgagees of 
proprietary rights in the patti. The Assistant 
Collector decided on the first point of defence and 
did not decide regarding khudkasht. The Com- 
missioner on appeal decided both questions, 
Held^ the Collector overlooked the provisions 
of S. 177 {e} of the Tenancy Act, and that the 
memo, of appeal should be returned to the appel- 
lant with orders to present it to the Civil Court. 
[Fremantle, S. M. and Burn, I. M ] Gamdan Lal 
V. Ramratan Lal. L. E. 6 A. 818 (Rev.) 

S. 177 (e)-— Ejectment suit — Defendants 

claiming that their brother had proprietary rights 
— Claim whether frivolous — Appeal— Jurisdiction 
—Civil and Revenue Courts. 

The plff, sued two persons as non-occupancy 
tenants. They alleged that their own brother 
had priiprietary rights and was holding as khud- 
kaaht. The Asst. Collector having found that the 
defeadantN’ brother had obtained a decree confer- 
ring proprietary rights during the pendency of the 
suit dismissed the suit. The Collector found 
that the decree was obtained subsequent to 
the filing of the preheat suit, and proceeded to 
decide on the merits. 

Hild,oo. appeal, that the defendants' claim was 
not entirely frivolous and that the Collector had 
no locus standi to hear the appeal. [Fremantle, 
S. M, and Burn, /. M ) Mula v. Kir pa Ram. 

I, R. 5 A. 319 (Rev.). 

-S. 177 (e) — Proprietary title — Suit under 

S, 34, Agra Ten. Act. NaNjadik Rai v. Ram 
Jatan Rai. L. S. 4 A. 14 (Rev.) 

-S, 179 — Appealable order — Review— 

order if appealable. 

Section 179 limits the orders from which 
appeals are admissible in cases under that Act, 
An order of review is thus not applicable per se, 
though the judgment giving efieef to that order, 
on the basis of which a decree is drawn up, may 
be appealable. [Burn, J.M.) Parma v, Gannu. 

L. R. 6 A., 107 (Rev.) 

^S. Power of Commissioner to trans- 
fer appeals to Collector — Special order ^ if neecs- 
sary. , 

S. 189 (1) allows Commissioners to transfer 
appeals to Collectors under a general sanction 
given Ly the Local Government, Special orders 
dealing with appeals then pending before the 
Commissioner are unnecessary. {FremantLe, S. 
jtf.) Pkag Narain v, Kanchan Singh. 

L. R. 5 A. 136 (Rev.). 


AGRA TENANCY ACT, S. 194 (2). 

S. 193 — Scope of — Shares of profits as- 
signed— Insolvency of sharer — Suit for profits by 
assignee— Pro. Ins. Act, S. 28. 

S. 193 must be construed in the sense and for 
the purpose for which it was intended, namely, 
the regulation of procedure in the Revenue 
Courts and it cannot be extended so as to with- 
draw from the cognizance and determination of 
these Courts pleas which do not go to procedure 
but^ substantive legal rights. Where therefore an 
assignee of profiis from a co-sharer who had been 
adjudged an insolvent prior to the assignment 
sued the lambardar in a Revenue Court for pro- 
fits accrued and the lambardar questioned the 
plaintiffs right to sue on the ground that his 
assignor had no title to convey after his insol- 
vency. Held by Lindsay and Sulaimant JJ. 
[Kankaiya Lal, J, dissenting) that the plea was 
not one relating to procedure but of a substan- 
tive legal right and the Revenue Court had, 
jurisdiction to decide it. [Lindsay, Sulaiman and 
Kanhaiya Lal, J J .] Govind Ram v. KuNJ Be- 
HARI Lal. 46 A. 398 ; 22 A L. J. 217 : 

I E, 5 A. 65 (Rev.) : 1924 A. 341. 

S. IM— Lambardar — Position of —Suit 

for rent or ejectment — Agency— Presumption — 
Onus. 

A lambardar sued a tenant for recovery of rent 
or for ejectment. The defendant pleaded that 
the lambardar had no authority to realise the 
rent in the mahal in suit and that the co-sharers 
had each collected his own share of the rent, 
Held, that though the presumption was that the 
lambardar was appointed as agent to act on be- 
half of ail the co-sharers it was open to the tenant 
to prove an arrangement among the co-sharers of 
a particular mahal under which each co-sharer 
was to collect his own share of the rent. In res- 
pect of such mahal the lambardar is not an agent 
of the co sharers. [Dalai, J.) Syeb Siddiq Ali 
V. Chanda. t. R. 6 A. 371 (Rev.), 

— -S, IdA— Partition — Amalgamation of 

several khaias into one — Ejeoiment — Parlies. 

At a partition several khatag owned separately 
by different proprietors were consolidated into 
one single khata. Before the partition was con- 
firmed but after the commencement of the parti- 
tion proceeding the former proprietors of one of 
the old khatas brought a suit to eject a tenant of 
a holding in that khata without joining the pro- 
prietors of the other khatas. Held, that the suit 
was maintainable. [Fremantle, S. M.) Jageshar 
Mal V. Raghunandan Sahu. 

I. R. 5 A. 217 (Eev,). 

S. 194— Right of— One co-sharer to sue* 

See Civ. Pro. Code, O. 1, R. 8. 77 1. C. 760- 

S. 194 (2)— land—Tenant of — Land 

ceasing to be sir— Position of tenant— Ejectment. 

Where a tenant of sir land which has since 
ceased to be sir land is sought to be ejected by a 
proprietor who let the land to him, Be d, that 
though the tenant was the tenant of the entire 
proprietary body, yet the suit was properly 
brought [Fremantle, S. M. and Burn, /. M.} 
Kash Prasad Rai v. Sheikh Gulli. 

L. R, 6 A. 183(R®v.V 
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AGRA TENANCY ACT, S. 194. 

S. 194 (1) — Arrangemt^nt — Every co- 

sharer to collect his own rent—Lambardar — If 
agent of all, 

When there is an arrangement in a village that 
each co-aharer should collect his own rent, the 
lambardar cannot be held to be the agent of all 
the co-sharers. In the absence of such an arrange- 
ment, the presumption is, be is an agent of all the 
sharers. [Dalai, L) Syed SiDDig Ali v. Chan- 
da. 80 I. C. 73S : L. R, 5 A. S71 (Rev.) 

S, 194 (2 )— in ejecimeni-Co-sharers 

— Non-joinder. 

Where in a suit in ejectmcint brought by one of 
the co^sbarers, it was found that though there 
were other co-sharers in the proprietary right, 
the land was let to the defendants by the plain- 
tiff alone and the plaintiff had let other holdings 
similarly. Held, that there was evidence from 
which a special contract could be inferred with- 
in S. 194 (2) of the Act and the suit was not bad 
for non-joinder of parties. [Burn, J, M.) Janki 
Prasad 7), Har Prasad. L. R. 5 A, 178 (Rev.}. 

^S. 198 — Suit by landlord for arrears of 

rent— Tenant pleading payment in good faith to 
third person— Decision against landlord — Right 
of suit in civil court. 1924 A. 270. 

; — S, 20l-'Mortgage— Lease by mortgagee— 

Mortgagor in rectipt oj rents from mortgagee— 
Suit for profits from lambardar, 

A mortgagee, having been unable or unwilling 
to obtain possession of the mortgaged property 
by occupation himself leased the mortgaged pro- 
perty to the mortgagor for a term of seven years 
and during ‘those seven years remained in pos- 
session by the receipt of the rents. Since (hose 7 
years expired the mortgagor has continued to 
remain in possession. The mortgagee took no 
active steps to turn him out. Held, that the 
ordinary presumption was that the morlgagor 
had remained in possession with the mortgagee’s 
consent without an express agreement. The 
mortgagee could not be said to have been dis- 
possessed in any shape or form and he was 
entitled to sue the lambardar for profits. 

Per Piggoit, 7.— The usufructuary mortgagee 
of a co-sharer in possession of the share is enti- 
tled to maintain a suit against the lambardar 'for 
profits. Mere non-payment by a lambardar to 
any co-sharer of the said co-aharer’s proper quota 
of the annual divisible profits of the mahal does 
not in the absence of evidence to the contrary 
constitute an ouster of the said co-sharer from 
possession. {Walsh and Piggoit, 77.) Lachman 
Pande V. Tribeni Sahu. 32 A. I. J 518 : 

79 I. C. 588 ; L. R, 5 A. 174 (Rev.) : 

1924 A. 719. 

^S. 301, els. (i) and (iii) — Mortgagee of a 

mahal— Redemption — Payment of revenue for 
entire property Suit for coritribuiton — Scope of 
enquiry. 

In a suit under S. 169 of the Agra Tan. Act, 
it was found that the plaintiff daring the years in 
question stood recorded as usufructuary mort- 
gagee of a share of 16 bi.swas and odd in a mahal, 
By reason of this record he was compelled to pay 
the whole of the land revenue demand in respect 

y D 1924—3 


1 APPEAL — ’Abatement, 

of the said share. As a matter of fact a portion 
of the mortgage had been redeemed and the plff. 
was really in possession as mortgagee over a 
share of 8 biswas only. The defendant was a 
co-sharer in possession of the remainder. Held, 
that the possession of the plaintiff was ihat of a 
co-sharer not recorded as having the particular 
proprietary right which would entitle him to 
maiataiu the suit brought by him. In reality his 
case Icll under the first and unt under the third 
clause of S, 201. (47ijars, C. 7. and Piggoit, 7.) 
JwALA Prasad v. Irshad Mahomed Khan. 

L. R 2 A 146 (Rev.) ; 46 A, 612, 

S. 202 — Suit in ejectment — Plea of ten- 
ancy— Power of Civil Court. L.B. 5 A. 26 (Rev.). 

Scb. 4, Art. IS— Status of sub-tenant — 

Fresh ledting if r.ecessary every yenr. 

A sub-tenant is a tenant from year to year and 
remains so till ejectment or surrender. His 
tenancy does not come to an end at the end of the 
first and each successive year and there is no 
need for a fresh act of sub-letting ■ to continue 
him in his tenancy. [Fremantle, S.M. and Brown, 
7. M .) Sheo Prasad v. Anand Madho. 

L. R. 5 A. 18 (1) (Rev.). 

ALLAHABAD HIGH COURT RULES, Cb. HI. R.3— 

Second appeal — No evidence to sii-pport finding — 
Certificate of Counsel — Admfssmn ivithout such 
certifioaic—Effeci of. 

No appeal from an appellate decree presented 
by an advocate, attorney or vakil shall be admit- 
ted on the ground of want of evidence to support 
a finding of fact unless such advocate, attorney 
or vakil certifies under his hand the memoran- 
duin of appeal that he has examined the record 
and that, in his opinion, such a ground is well 
founded in fact. The rule is imperative. Uiiles.s 
the certificate is present, the matter cannot be 
argued in spite of the fact that the appeal has 
been admitted to hearing. [StuartyJ^] IsH Nan.’-jn 
Upadhia V , Rameshar Lohar. 

22 A. L. J. 244 : 78 I, C. 164 : 
L. R. 5 A, 9i (Rev.) ; 1924 A, 4^3. 

^ Chapter XXI, R. 1— Pleader’s certificate 

^Time for filing of. 

For the purpose of determining whether a 
certificate of payment of pleader's fee has been 
filed in time, the first day of heaving is to be in- 
terpreted as the first day fixed for hearing after 
the framing of issues. [Neave, J,) Madho L.^l v, 
Banersi Das. 82 I, C. 73 (1) : L. R, 5 A 582. 

ALL'DVI01& AND DILTJVION — Riparian owners 
—Rights of — Accretion. Naresh Narayan Roy 
Secretary of State for India 

77 I. C. 1048. 

ANIMALS— Ownership in — Wild animals — Rights 
of killer and proprietor of land. See Penal 
Code, Ss. 97 and 105. 3 Pat. 649 

APPEAL — Abatement on account of death of one 
of the appellants — Suit for redemption 

Where two appellants filed an appeal, and one 
of them died, his legal representative not having 
been brought on record within time, the 
other continued the appeal. Held, that the appeal 
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APPEAL — Abatement. 

cannot abute entirely. [Youn^ and Ba^uUy, 
JJ,] Maung Bvaung V. Maung Shwe 
Baw, 2 Rang. 486 : 

3 Bur. I. J. 171 : 1924 Rang. 376. 

Abatement on account oj Omii>sion to 

bring legal representatives on record — Surviving 
respondents the sole legal representatives of the 
deceased. 

In an appeal arising out of a suit for posses- 
sion, the defendants contended that the legal re- 
presentatives of the deceased were not brought on 
record within the time allowed by law, and that 
the suit was not sustainable. Held, the fact that 
the other respondents, who are the sole repre- 
sentatives of the deceased respondent, will make 
the appeal survive as against them, and that it 
can proceed even though they have no*: been 
specifically joined. [Dnekworih, J.) Maung Po 
V. Ma Shwe Ma. 2 Rang 445. 

Appeal — Adverse finding — Suit dismiss- 
ed against defendant — Right to appeal. Sec C. P, 
Code;, S. 11. 20 L. W. 63. j 

Adverse finding— Appeal from — Decree 

in favour of party — Effect — Finding not res judi- 
cata. 

A party in whose favour a decree has been 
passed cannot appeal against the decree merely 
on the ground that the finding on one of the 
issues is against him. Such a finding will not be 
res judicata, [Devadoss and Jackson, JJ.) 
Latchayya V. Kottamma. 

20L. W. 734: 47 M,L. J. 743. 

Amendment -D ecr 6 c reviewed' subsequent’ 

ly— Liability of appellant not affected —Appeal if 
competent from first decree. 

A decree having been passed against some de- 
fendants, one of them appealed against It. Sub- 
sequently the decree was reviewed and the other 
defendants against whom the suit had been dis- 
missed before were also made liable, but the 
appellant was neither made a party to the review 
proceedings nor his liability affected. Held, an 
appeal against the first decree was quite compe- 
tent so far as the appellant was concerned. 
{Stihrawardy, J.) Satya Ranjan Nag v. Kabi- 
TRicH Chandra Pal. 78 I. C. 525 : 

1924 Cal. 898. 

Batch of suits — Evidence in each not 

considered separately— Effect. Nand Lal 

Chaube V. Kesho Prasad Singh. 

78 I. C. 693 : 1924 P. 245 

Burden of proof- ’A ppellant to show judg- 
ment is wrong. 

An appellant has always to prove that the 
judgment appealed against is w?:ong It is not 
enough for him to show that on the facts and 
evidence a different conclusion is possible. [Wazir 
Hasan, J. C.) Manni Lal v. Mool Chand. 

80 I, C. 683. 

= Finding as to credibility of witness — 

When trial Court's opinion as to witness depends 
net on honesty of witness but on reason not accept- 
able to appeal Court, trial Court's finding on fact 
gan be disturbed. 


APPEAL— New Case 

It is with great hesitation that an appeal Court 
differs with the trial Court on its estimate of wit- 
nesses whom the trial Court has had an oppor- 
tunity of seeing; but where the opinion of the 
trial Court depends not upon the honesty of the 
witness but upon reasons which the appeal Court 
cannot accept, it is obviously the duty of the 
appeal Court to record its disagreement with the 
trial Court and to set a^ide the findings of fact 
arrived at by it. [Dawson Miller, C. J , Mu Hick 
and Foster, JJ .) Harihar Prasad v. Kesheo 
Prasad Singh. 5 Pat. L. T. Supp. 1 ; 

1925 Pat. 68. 

Judgment — Finding on all issues in 

appealable cases to be given, 76 I. C, 772. 

-Judgment — Failure to refer to document 

— Effect. 

From the omission to refer to a document in the 
appellate judgment it does not follow the Court 
did not take it into consideration. {Prideau.%, A. 
J.C.) Mt. Saraswatibai 1). Yadorao. 

78 I. C. 887 : 1924 Nag. 240. 

-Lower Court's finding on facts is not to 

be disturbed merely because a different view is 
also possible —The lower Court’s fin<^ing can only 
be disturbed by proof of its being wrong. 

Where a case tried by a Judge without a jury 
' comes to the Court of Appeal, the presumption is 
that the decision of the Court below on the facts 
was right, and that presumption must be dis- 
placed by the appellant. If be satisfactorily 
makes out that the Judge below was wrong, then 
inasmuch as the appeal is in the nature of a re- 
hearing the decision should be reversed; if the 
case is left in doubt, it is clearly the duty of the 
Court of Appeal not to disturb the decision of the 
Court below. If all that the appellant can show 
is nicely balanced calculation which lead to the 
equal possibility of the judgment on either the one 
side or the other being right, he cannot succeed. 
(1896) 1 Q.B. 38 and Sevage v. Adam, W. N. 95, 
109 foil. [Dawson Miller, C, J., Mullick and 
Foster, JJ.) Harihar Prasad v. Kesheo Prasad. 

5 Pat. L, T. Supp. 1: 1925 Pat. 68. 

(^ase—lf allowable. 

Ordinarily a party will not be allowed to raise 
in appeal for the first time a case not raised in 
the pleadings or during the course of the trial. 
[Newbould and B.B. Ghosh, JJ.) Hari Charan 
Das V, Taraprasanna Sen. 79 I. C. 354. 

Neio case — If allowed. 

Parties should not be allowed to raise in appeal 
or second appeal a new case, as it would enable a 
defeated litigant to evade bis defeat, and expose 
successful paity to bear the brunt of a new attack 
if he bad no notice. [Kinkhede, A. J.C.) Lala 
Anantram V. Murlidhar. 

78 I. C. 194 . 1924 Nag. 204. 

— New case — New point of law — When can 

be raised. 

Where the determination of a question of law 
which is raised for the first time in appeal doea 
not depend upon a decision as to facts which are 
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APPEAL— New Case. 

in dispute, the Court is not only competent but 
should in the interests of justice entertain the 
plea. [Scott-Smiih and Ffordc, JJ.) Kesar 
Singh v. Indar Singh, 6 Lah, I. J. 454 : 

76 I. C. m : 1924 Lah. 643. 

New case can be made on — Question 

of jurisdiction where fresh evidence is not 
necessary. 78 I. C. 63. 

Offer by a party to be bound by the deci- 
sion of the trial Court — Offer not accepted by the 
opposite party — Competency of the party to pre- 
fer an appeal, 75 I. C. 619, 

Point not raised in the tnemorandum — If 

to be allowed to be argued. 1924 A. 149, 

• Question of fact — Reversal of, when 

justified. 

Where a finding of fact of the trial Court is 
questioned in an appellate Court and all that the 
appellant can show is nicely balanced calculations 
which lead to the equal possibility of the judg- 
ment appealed from on either the one side or the 
other being right, he cannot succeed. 20 A. L. J, 
22, Foil. {Wazir Hasan, A, J. C.) jAisi KaM v 
Raj Bahadur Kurmi. 11 0. L. J. 87: 

1924 Oudh 826. 

QuesHon of fact — Intcrfcreiice— General 

rule, 

A Court of appeal rarely interferes with findings 
of fact by a trial Judge, who sees and hears wit- 
nesses and has an opportunity of noting their 
demeanour especially where the issue is simple, 
[Kincaid, J,C. and Aston, A\J.C,) Firm OF Joso- 
MAL VALIKAM V, ChELUARAM BHOJRAJ. 

78 1. C. 534. 

T Right of— Order of Court to be taken as 

it stands-. Nasir Khan v. Itwari, 

L. R. 5 A. 26 : 1924 A. 144. 

Right of — Parly guilty of contempt of 

Court — Not entitled to appeal or to be heard in 
the appeal. 39 G. L, J. 217 

APPELLATE COURT— Evidence admitted with- 
out objec’ion in trial Court — Objections. Mt. 
Channi Bibi V. Ahmad Khan, 

1924 Lah 265. 

Evidence — Whether allowed. Moti- 

CHAND RaOJI V. MaNECKCHAND RAMCHAND, 

77 I. C. 615. 

APPROVER — Evidence of— Corroboration— Evi- 
dence of accomplice or confession — It sufficient. 
See Evidence Act, S, 114, 111- (6). 

811. C. 891. 

ARBITRATION — Award — Application for filing— 
Correction of mistakes — Execution proceedings, 

1024 A. 62. 

Award — Bias on the part of arbitrator 

--Effect. 

The existence of any circumstauce in the situa- 
tion of the arbitrator which tends to produce a 
bias in the mind of the arbitrator is sufficient to 
justify the interference of the Court, whether in 
fact such circumstance has any operation on his 


ARBITRATION— Award, 

mind or not. In such a case the award will not 
be remitted to him, [Rupchand Eilaram, AJ.C.) 
Firm of Mahomed Ali Karimji & Sons v. 
Charatsingh Budsingh. 80 I. C. 596. 

A wa rd — Can cella tio n . 

On the very day on which an award was filed 
in the Sind Judicial Commissioner’s Court, the 
non-applicants filed a suit at Lahore and got an 
cx parte decree cancelling the contract and hold- 
ing that the reference to arbitration was invalid 
and restraining the applicant and the arbitrator 
from filing the award, On objection by the non- 
applicant on the basis of the Lahore decree, 
Held, that the Lahore decree operated as res 
judicata and was sufficient to justify the taking 
off the - file of the award filed at Karachi. 
[Kennedy, A J.C.) Mohan Shah v, Messrs. Diwan 
Chand & Co. 81 I. C. 1024 : 1924 S. 60, 

Award — Arbitrator awarding more than 

amount claimed — Effect, 

Where an arbitrator who is a near relation of 
one of the parties awards an amount greater than 
what is claimed, the award is open to grave sus- 
picion, even if he is not guilty of partiality. 
[Rupchand Bilaram, A. J, C.) Trustees cf the 
Firm Motharam Dowlatram v. Firm op Maya- 
das Dowlatram. 781 . c. 621 . 

Award— Decree — Execuiabiliiy cf — 

Declaration of liability. 

In a suit lor partition and possession of im- 
moveable properties a decree was passed on an 
award providing that in a case of the loss of any 
properties owing to defect of title, both parties to 
the award should bear the loss equally and ac- 
counts should be taken in certain manner in the 
event of certain contingencies. One of the parties 
applied to execute the decree and recover certain 
sums alleged to be due on account of loss of 
some of the properties and on adjustment of 
other accounts. 

Held, that the award merely declared the basis 
upon which certain disputes should be settled 
leaving it to the parties themselves to do so if they 
agreed and if they could not agree, it could be 
done in a regular suit and that the claim was 
not one which could be gone into in execution. 
[Chandrasekhara Aiyar, C. J. and Subbanna, J ,) 
Shama Rao V. Venkatappa. 2 Mys, L. J. 62. 

Award— Ex parte award — When set 

aside. 

An award passed ex parte can be set aside by 
Court if the party convinces the Court that he had 
sufficient cause for his non-appearance. {Rttp^ 
chand Bilaram, A. J. C.) Trustee.s of THE Firm 
Motharam Dowlatram v. Firm of Mayadas 
Dowlatram. 78 I C. 521. 

— Awar d— Family settlement — Rejection 

as partly invalid— If’ ceasesl to be enforceable as 
a fajnily arrangement. 

Where one party to the award led another to 
believe to his prejudice that he is going to abide 
by the award he is estopped from contesting it. 
The fact that he signed the award does not how- 
ever by itself render it more‘ binding on him. 
6 C.P.L.R.95, Foil. It. has always been the policy 
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of Courts ot equit' to uf^hoJd family settlements, 
even when tnev are not in legal torrn, 43 All, 1 
arid 42 CaL 801, Foil. [Baker, OJ.i .) Chowdhuri 
Manohaklal V, VlT. Amano. 1924 Nag. 14 

A^^ ard — Legalitv nf— Misconduct — Arbi- 
trators ii‘'t ac iiig tiigettier. 26 0. C. 850. 

Award — Legality of — Arbitrators accept^ 

ifig compromise suggested by parties and mak- 
ing an award in accordance therewith — Pro- 
prxtiy of, 

VA here a reference had been made to arbitra 
ti n in a pending suit, the arbitrators embodied a 
compromise ot the parties the'is-hes in the 
award and made their award acrord.ngly. HAd, 
that there was no reason why arbitrators should 
not accept a compromise of the parties before 
them and set out their aw'ard in terms 
thereof. Such a proceeding is as much an 
adjudication of the case as is a decree of 
Cotirt founded on a compromise. To admit 
that an award may be challenged on the 
ground that the arbitrators had not themselves 
ifidependently considered and decided the matter 
would be contrary to the principle laid down in 
para. l5 of the second schedule to the C. P, Code. 
{Wallace, Id Lekkala Ramu Naidu v. Vet- 
chalapu Nayanappa, 19 L. W 562 : 

(1924) M. W. N. 366 ; 80 I. C. 671 ; 

1925 Mad. 56. 

^Award— Legality— Reference to arbitra- 
tion — Pending suit without intervention of the 
Court — Suit subsequently withdrawn- -Effect of 
—Arbitration proceeded with and award passed 
—Legality of. Ste C. P. Code, Sch, II, Para. 
116, ETC.' 1924 P. H. G. C. 110. 

Award— Error~-lVhai amounts to. 

Courts cannot investigate beyond the award 
of arbitrators and the documents actually incor- 
porated therein and where no error is patent on 
these, the Court cannot go into the proceedings 
of the arbitrator. [Kennedy and Rupohand Bila- 
ram,A.J.Csd Ramjibhoy & Co. v, Yusufali 
Mahomedali, 80 I. C. 403. 

■ Award — Error on the face of the award, 

meaning of — Sale of goods— Objection to quality 
—Burden of proof — Award made without sur- 
’veying goods provided by the rules of the 
Bengal Chamber of Comnier(c — Legality of. 

In a suit by the plaintiffs against the defend- 
ants for a declaration that an award made by the 
Bengal Chamber of Commerce was invalid and 
inoperative, the grounds on which the claim was 
based were first that the award was bad on the 
face of it and secondly, that the arbitrators had 
no jurisdiction to make the award. In ti)e con- 
tract for .the sale and purchase of goods between 
the plaintiffs and the defe^^dants it had been ag- 
reed that in the event of any dispute arising as to 
inferiority of quality, defects or differences in the 
goods, the same should be referred to the Bengal 
Chamber of Commerce. The dispute having aris- 
en as regards the quality of the goods tendered, 
the parties referred the same to arbitration The 
award was as follows : — “ Complaint-— Inferior 
quality and other defects as per buyers* state- 
ment, dated 1st March, 1921, Award : — We have 
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considered the papers and as the buvers are un- 
wnlling to produrt* the bales required for inspec- 
tion their claim cannot be u» heid and we award 
that they pa^ for and take delivery of the goods 
in terms of the contract.’' Held (1) that the buy- 
ers having failed to produce the goods fur it'spec- 
tion be:ore the arbitrators could not rely on the 
at'stract dcictrme of burden of proof and seek to 
invalidate the award as beitrg erri neous on the 
face of it; and (2) that it was not a proper cr legi- 
timate inference fro u the terms ot the award 
that the arbilraiors had decided against the buy- 
er eiyuiij upon the mere *act of their omission 
to riodiice she goods, inasmuch as the a waul it- 
self stated that the arbiirati rs had considered the 
docuraentarv evidence in the case. Though the 
rules of the Bengal Chamber of Commerce con- 
templated the making of the survey, the award of 
the arbitrators made without such a survey is not 
invalid because it was only one mode of settling 
the dispute and it was not contemplated that that 
should be the only means ot settling the dispute. 
[Sanderson, C.J. and Walmsley, J.) S. & C. 
Nordlinger V. Chandmull Mulchand. 

28 C. W. N. 888 : 82 I. C, 341 : 1924 Cal. 1051. 

1 

Award — Error on the face of the award 

— Damage granted in Pounds^Exchange rate 
not specified — Award not unceriain—Civil Pro- 
cedute Code, Sch II, para, 14- 

An error in law on the face of the aw^ard must 
be distinctly collected from the face of the award 
or from any paper so connected with the award 
as to form any part of it. Where, in an arbitration 
the arbitrator had awarded the amount claimed 
in pounds sterling and the rate of exchange for 
payment was not specified. Htld that the award 
was not bad for uncertainty. [Raymond, A. J, C.) 
Messrs. Beith Stevenson Co., Ltd. v. Firm 
OF Naroomal Khemchand. 

80 I, C, 1009 : 17 S. L. R. 80 ; 1924 S. 117. 

— Award — '"Error of law on the face of 

award*' — Meaninf^ of — When aibiiraior can be 
examined as witness — Courts if can interfere 
with his construction. 

So long as an arbitrator acts within jurisdiction 
and without fraud or misconduct, an award cannot 
be set aside unless there is an error of law which 
appears on the face of the award or in some 
document so closely connected that it must be 
regarded as part of the award. The expression 
means some legal proposition which is the basis 
of the award and which can be said to be errone- 
ous. 

An arbitrator is a competent witness and may 
be examined as such where his award is attacked 
on the ground of want ot jurisdiction or miscon- 
duct. But he cannot be examined nor his evidence 
used to scrutinise his decision on a matter within 
his jurisdiction. 

On a question of construction being referred to 
arbitration, his award cannot be set aside merely 
because the Court itself would have come to a 
different conclusion unless he has proceeded 
illegally, g., on .inadmissible evidence. [Ray- 
mond and Rupchand Bilaram, A, J. Cs.) Dutton 
Massey & Co. v. Jamnadas Harprasad, 

76 I. C. 84 ; 1924 S. 51, 
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— ■ '•’Award — Error on the face of the award 
— 11 legality — .Arbitration by Bengal Chamber of 
Commerce — Sale of goods — Breach of contract — 
Damages — Award without inspection of goods. 

The parties to a contract for the sale of goods 
entered into an agreement containing terms under 
which they would conduct business with each 
other, and amongst other terms the second pro- 
vided that “in the event of any dispute arising as 
to inferiority of quality, defects or differences in 
the goods, the same shall be referred within 90 
days of the arrival of the goods in Calcutta to the 
Bengal Chamber of Commerce and no claim 
would be entertained if made after 90 days from 
date oi arrival of the goods,’’ The latter part of 
the same clause provided that “the Chamber 
shall arrange for Survey in accordance with its 
rules, that surveys shall be held on the actual 
goods and not on shipment samples, and that all 
survey reports, accompanied by samples, signed 
and sealed by the surveyors, showing the basis on 
which their award has been made must be for- 
warded to the sellers whenever the award has 
been given against them, A dispute having arisen 
as regards the quality of goods supplied, the ar- 
bitrators passed an award to the following 
effect : — “ We have considered the papers 
and as the buyers Messrs. C. & M. are un- 
willing to produce the bales required for 
inspection their claim cannot be upheld and 
we award that they pay and take delivery 
of the goods in terms of the contract.'’ In 
a suit by the buyers to set aside the award on 
the ground of an error apparent on the face of 
the award. Held, that in a dispute as to the quality 
of the goods contracted for, it is the duty of the 
seller to prove that the goods are of the quality 
contracted for and that the award was erroneous 
in law on the face of it and liable to be set aside, 
{1923) A. C. 480 followed. [Biickland^ J .] Chand- 
MUL MuLCHAND V. NoRDLINGER. 

28 C. W. N. 261 : 80 I. C. 151 : 1924 Cal. 490. 

[See on appeal 28 C. W. N. 888 : 82 I.C. 341 ; 

1924 Cal. 1051, 

— Award in favour of person not party to 

reference— Family set iUment— Binding nature 

of. 

The heirs of a deceased man submitted their 
disputes to arbitration and one of them wanted 
his share to be given to his minor son. This was 
accordingly done Held, the arrangement could 
not be vitiated on the ground the minor was not a 
party to reference but should be upheld as a 
family arrangement. [Devadoss, /,) Dada Sahib 
V. Gajaraj Singh. 20 L. W. 854 : 47 M. L. J. 9;i8. 

Award' Right to trusteeship of a wagf 

— Enfoyceability of award. 

Di^putes between certain persons as regards the 
validity of a certain waqt and the right of manage- 
ment of its properties as Mutawallis were refer- 
red to arbitration and ihe arbitrators made an 
award to the effect that the parties were entitled 
to be co-MutawalUs and as such also entitled to 
the management and' profits of the waqf property. 
In a suit by the plainuh ti) recover his share of 
the profit against'his co-Mutawallis, Juld, that the 
award was valid and binding upon the parties 
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and the plaintiff was entitled to a decree.( 

A.C. J . and Ryves, /,) Mozzam Ali v. Raza Ali. 

22 A. I. J. 776 : L. R. 5 A. 686 : 81 I. C. 861 : 

1924 A. 8)8 (1;, 

Award — Validity — Objection to award 

— Appeal — Revision. 

There was a reference to arbitration and an 
award was made. Oojections were taken to the 
validity of the award. One of the grounds taken 
was that there was no valid reference to arbitra- 
tion as one of the defendants in the case did not 
at all join in the referenc;. The objections to the 
award taken by the plaintiffs were not properly 
heard. There was no necessity for any evidence 
to be adduced and the objections were not frivo- 
lous. Held, that though no appeal lay from the 
order of the Lower Court passing a decree on the 
award, still the High Court could interfere in re- 
vision. [Mukherji, J.) SiDH Nath Raut v. Jarban- 
dhan Prasad. L. R. 6 A. 191 : 1924 A. 688, 

— — Award — Valiiity of — Arbitrator first 

cousin of one of the parties — Relationship not 
known to the other — Effect. 

Where the parties to an arbitration appoint a 
person as arbitrator, but he happens to be a first 
cousin of one of the ■ parties which fact is not 
known to the other, the award is bad. It is not 
necessary for the latter to prove actual bias or 
partiality on the part of the arbitrator. {Rupchand 
Bilaram, A. J. C.) Trustees of the Firm 
MoTHARAM DOWLATRAM 2-. P'IRM OF MAYADAS 
Dowi ATRAM. 78 I. C. 621. 

Award — Validity of — Award given 

after ihe expiry of ihe iUne prescribed — Effect of 
— Contract sjibject to rules of Association — Refer- 
ence of disputes to arbitration— Umpire — Re- 
ference to. 

The petitioner purchased on 11—9 — 1922 600 
bales of cotton from the respondent for September 
1922 delivery. The contract was made subject to 
the rules of the East India,. Cotton Association, 
Limited. The respondents’ contention was, that 
the petitioner was not a member of the Associa* 
tion. Among the rules oi the Association one ran 
thus 

Ail questions in disputes (other than those of 
quality) arising out of, or in relation to (a) con- 
tractb (whether igrwards or “leady'h made sub- 
ject to iho£.e KuLs, or [h) the rights and lesponsi- 
bihties i..l Luu.niibSion Agents, muccadums and 
bioRers, bhall be relerreu to arbitiatiun of |two 
d'sintei esied members, i^riie to be chosen by eacn 
disputant, the arbitrators having power to call in 
an umpire wmo must also be a memDer. 

The arbitrators shall come to a decision within, 
fiiteen days of their appointment unless the Chair- 
man, Vice Chaii man or Geneiai Manager shall 
wiien nomuiating arbitrators (ii-i the manner pre- 
scribed below) or upon subsequent application of 
die arbitiatnrs grant an e.xtcusiun ui this period, 

if tne two aiburators cannot agree upon an 
award they snali appoint an umpiie wnhm hfteeh 
da.sof thi. date on which the twu aibitiamrs w^^re 
uriginalL appointed, or wiiuiu such extended 
i^eiiod as may be allowed b\ the Chairman, 
Deputy Chairman, or General Manager, 
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Upon application of either d’sputant the Chair- 
man» Deputy Chairmati or General Manager shall 
nominate two arbitrators having power to appoint 
an umpire, in any of the following cases : — 

{a) If after one party has appointed an arbitrator 
the other party refuses or neglects to appoint a 
second arbitrator within 24 hours after service of 
written notice of that appointment. 

{^>) If from any cause the umpire fails to make 
his award within 10 days from the date of his 
appointment, 

The arbitrators must in all cases be members 
or authorised representatives of members. 

Disputes arose between -the parties and the 
respondent appointed an arbitrator and called on 
the petitioner to appoint his. The petitioner failed 
to do so whereupon the Chairman of the Associa- 
tion, at the instance of the respondent, nominated 
C. and M, as arbitrators. The arbitrators differed 
and appointed an umpire on 21st December 1922 
who was not a member of the Association but a 
partner of a firm which was a member. The 
umpire, without hearing the parties and further 
evidence, made an award on 5* 1- 1923. An appeal 
by the petitioner to (he Appeal Committee of 
the Association was unsuccessful. Thereupon 
he applied to the High Court for a declaration 
that the award was invalid, that the appointment 
of the umpire was void, that not being a member 
of the Association he could not act as umpire, that 
the umpire gave his award without giving any 
opportunity to the petitioner to be heard and 
that the award was not made within 10 days 
from the date of his appointment Held, the 
award not having been made within 10 days by 
the umpire was invalid and that the other 
grounds urged against the validity of the award 
were untenable. {Shah, A.C. J. and Crump, /.) 
Chaturbhuj Bhagwandas V. Deo Karan Nanji. 

26 Bom. L. E. 84 ; 79 I. C. 769 : 1934 Bom. 370. 

Award when vifiaied— 'Error of law. 

Where a specific question of law is referred to 
arbitration, even if a wroug decision of law is 
arrived at and is apparent on the face of the 
award it cannot be challenged. Where however 
a specific 'question of law is not so referred, an 
erroneous decision of law may be attacked pro- 
vided such error appears on the face of the award 
itself, or any document so closely connected as to 
form part of the award. (Rupchand BUaram, 
A. /, C.) Madhowram Hardevdas V, Mitsui 
Bhusan Kaisha, Ltd. 78 1. C. 230. 

Award — Secret enquiries of arbitrators 

— Court’s decision apart from award — If revisa- 
ble. See C. F. Code, S. Il5. 

1924 All. 761 (1). 

;Award — Suit pending in Court— Private 

reference-- Validity of award. 

Per Kennedy^ J. C. and Madgavkar, 7. C. — 
While a suit is pending disposal the parties are 
competent to refer the maUer without leave of 
Court to arbitration. But the Court cannot file 
the award as an award or pass a decree thereon 
under the C. P. Code or Arbitration Act, but can 
only treat it as an adjustment under O. 23, R, 3. 
In such a case the Arbitration Act does not apply 
and the refexeoQe is not illegal or invalid. 
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Per Aston, A, J.C,— The Court has power to file 
the award and pass a decree under para. 21, 
Schedule II, C P. Code, or file it under Ss, 11 and 
15, Arbitration Act, as a decree of Court or record 
it as an adjustment under O. 23, R. 3 and pass 
a decree in accordance therewith if the award 
recorded is an adjustment in the strict sense, 
{Kennedy, J. C,, Madgavkar and Astoih A, J. Cs.) 
Haji Umar v. Shivaldas, 

81 X. C. 653 : 16 S. L. E. 174, 

-Award — Timo for — Extension of — Oral 

application. 

An oral application for extension of the period 
for submission on the award by arbitrators is 
valid. 3 M, 59, Dist. iMacleod, C, J. and Shah, J.) 
Sakal Chand Moti V, Ambaram. 

26 Bom. Ii. R 280 : 80 L C. 260 : 

1924 Bom. 380. 

Court’s power to limit time for objec- 

tions-' Waiver and estoppel, 

76 I. C. 33 : 1924 Oudh 344. 

Death of one of referring parties— Effect 

of. 

The death of one of the parties to an arbitra- 
tion before the award is made operates as a re- 
vocation of the authority of the arbitrator and an 
award made subsequently is not binding on his 
legal representatives. But if the hearing is com- 
pleted by that time and nothing remains except 
the delivery of the award and the intention of 
the parties was that their heirs also should be 
bound, the award would be binding. {Moti 
Sugar, J.) Tegha v. Ram Singh. 

79 I. G. 67 ; 1924 Lah. 725. 

Differences — Failure to pay claim — If 

amounts to — Plurality of references. 

Where parties agree that all differences that 
may arise between them should be settled by 
arbitratioj}, a failure to pay a claim arising out of 
the contract amounts to a difference which falls 
within the agreement. There can be as many 
awards as there are disputes and the mere fact 
that one award has issued does not exhaust the 
powers under the agreement, {Raymond, A. 7. C.) 
Tayabally Abdul Hussain v. James Finlay & 
Co, 80 I. C. 969. 

Filing of suit to set aside award — Effect 

on pending proceedings. 

The filing of a suit for declaring an arbitration 
invalid does uot render the arbitrators functi 
officio or the award voiel. {Raymond, A. 7. C.) 
T-aY'ABally Abdul Hussain zc.James Finlay & 
Co. - ' 80 I. C. 969. 

‘Jurisdiction — C. 1, F, Contract. 

Where sellers had fulfilled their part of the 
contract by tendering the documents of title to 
buyers which was done at Amritsar and no 
part of the cause of action arose at Karachi, 
Held, the fact of the goods lying at Karachi 
was immaterial so far as the seller’s cause of 
action was concerned and the Karachi Court has 
no jurisdiction to file an atvard of arbitrators. 
{Raymond, A. J. C,) Mehta & Co. v. Messrs. 
Parmeshardas Parshotamdas. 

80 I. C. 303 ; 1924 S. 4. 
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Mode of publishing award-Stamp-^lf 

necessary. 

An award is valid as soon as the arbitrator 
signs it. There is nothing making its publication 
necessary nor is it the arbitrator’s duty to statnp 
it. His only duty is to acquaint the parties with 
the fact that he has completed the award. 
{Kinkhede, A. J. C.) Lala Anantkam v. MURLI- 
DHAR. 78 I. C. 194 : 19S4 Nag. 204. 

Nominal ion ''without prejudice"— 

Effect — Signature to reference — Absence of. 

The nomination of an arbitrator “without pre- 
judice “ is not a proper compliance with the 
terms of an agreement to refer disputes to arbit 
ration each party nominating one arbitrator. It 
is not clear and unequivocal and if as a result the 
other party nominates an arbitrator for the de- 
faulter, the latter cannot exercise his right again. 
The fact that thereafter the reference is signed 
only by the first party does not vitiate the award, 
{Aston, A. J. C.) Ramjibhai & Co. v. Yusuf Ali 
Mahomed Ali & Brothers, 

^ 76 I C. 261 : 1925 S. 12, 

^Parties asking Court to inspect locality 

and decide — If appealable — Duty of appellate 
Court, 

The parties to a suit instead of leading evi- 
dence asked the Judge to have a local inspection 
and decide on the basis of lhat. The Judge did 
accordingly and passed a decree. The aggrieved 
party appealed. Held., the proceedings before 
the Judge were not aclra cursus curiae and as 
there was no agreement by the parties to treat 
his decision as final, ha was not in the position 
of an arbitrator. Hence there was a right of 
appeal. In disposing of the appeal, the appellate 
Judge has to decide on such materials as were 
before him and could not order a remand and 
allow fresh evidence to be taken. {Kennedy, J. 
C. and Raymond, A. J. C.) Tilloomal Jessom- 

MAL V, HARBHAGWANDAS. 

76 I. c. 309 : 1924 S. 134. 

Pleadci — -Power to refer disputes. 

Unless the vakalatnama executed in favour of 
a pleader specially empowers him to refer the 
matter in the suit to arbitration, he cannot bind 
his client by such a course. In such cases, the 
court has to see whether such a power is to be 
found within the four corners of the instrument 
either in express terms or by necessary implica- 
tion. {Kinkhede, A. J.C.) Hussainbhai Bhora 
v,. Bansilal, 79 I. C. 48 : 1924 Nag. 338 

‘Position of— Witness — Commission to 

e^amute. 

An arbitrator is not in the position of an ordi- 
nary witness and a Judge should not allow him 
to be examined on commission. The Judge ought 
to exercise the severest possible control and cir- 
cumspection over the examination of an arbitra- 
tor. He can be examined only on the course of 
procedure adopted and not on what led him to 
decide in a particular way. The Court, when an 
award is sought to be filed, does not sit ip judg- 
ment on the decision of the arbitrators. {Walsh, 
A, C. H and Ryves, J,) Khub Lal v. Bisham- 
BHAR Sahai. 22 A. L. J, 919 ; 82 I. C. 219 : 

L. E. 6 A. 649. 


AEEIT RATION. 

Powers of arbitrator — Error of law — 

Effect. 

An arbitrator cannot pass what he considers 
an equitable arrangement but must make an 
award confined to what is referred to him. If 
the reasons he gives are contrary to law and 
erroneous, the award is illegal on the face of it 
and can be set aside. [Rupcfiand Bilaram, A. 
J. C-) Firm of Mahomed Ali Karimji & Sons 
V. Charatsingh Budsingh. so I. C. 596. 

'Provision for decision of other matter. 

Mansa Ram v. Kakxa Ram, 76 I. C. 1007. 

— Reference — Omission to answer referred 

points— Effect. 

Where with the consent of parties, an arbitra- 
tor undertakes to decide a number of matters,, 
but for some reason or other omits to decide 
some material issues, it vitiates the whole award. 
The arbitrators derive their authority from the 
consent of parties and hence cannot go outside 
that consent. [Walsh^ A. C, J. and Ryves, J») 
Khub Lal v. Bishambhak Sahai. 

22 A. L. J. 919 : 82 I. C. 219 : L R. 5 A, 649. 

^Reference to — Guardianship proceedings 

— Not to be the subject of reference to arbitra- 
tion and decision by arbitrators without exercise 
of discretion by Court. 46 M. I. J. 179. 

Reference to — If should be in writing — 

Duty of arbitrator. 

A reference to arbitration need not be in writ- 
ing. Where both parties appeared before the 
arbitrator and conducted their case, an award 
cannot be set aside on the ground that reference 
was not in writing. Parties who refer disputes to 
arbitration cannot expect a technically perfect 
award couched in strictly legal form. {PtUlan, 
A. /. C.) WALIULLAH V, BHAGGAN. 

11 0, L. J. 570 : 80 I. C. 7 : i 0. W. N. 394 : 

10 0. & A. L. R. 761. 

’•Reference to— Validity — Absence of 

jurisdiction — Appearance— If amounts to waiver 
—Claim for moneys due under settlement. 

Where the appointment of an arbitrator is 
without jurisdiction, an appearance before him 
even without protest and without prejudice does 
not amount to a waiver of the right to object to 
jurisdiction. 

A reference to arbitration on the basis of an 
invalid submission is itself invalid. An agreement 
to submit disputes to arbitration must be in 
writing, but need not be signed, 

In the case of cross-contracts, if there is a clause 
to settle disputes by arbitration, a claim for 
moneys due under a settlement can be referred to 
arbitration. Bat where the money is entered as 
paid in the account books and a loan of the same 
taken then and there, the latter is an answer to a 
suitfon the claim and bars the right-to claim arbit- 
ration under . the cross-contracts. {Bilaram, A. 
J, C,) Firm of Kishikdas Pursdmal v. Firm of 
Manghraj Khialdas, 81 I, C. 834. 

— —Remedy of aggrieved party— If can file 

suit. 

A person aggrieved by an award has got an 
option of remedies. He may when the other 
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AKBITEATION — SiibniisBion to. 

party seeks to enforce his award raise objections 
to the filing ot the same or pursue his corninon 
law remedy under S. 9, C.P. Code, by filing a suit 
to have a declaration that the proceedings are 
invalid for valid grounds, e.g., fraud, [Rayinond, 
A. J. C.) Tayab.-vlly Ardul Hussain v. James 
Finlay & Co. 60 1. C. 969. 

SubiHis^iojt if io be in wriling. 

Where parties have agreed in writing to submit 
any differences that may arise to arbitration, a 
subsequent submission to arbitration need nut be 
ill writing, [Rayinond, A. J. C.) Tayaballv 
Abdul Hussain il James Funlay & Co. 

80 I. C. 969. 

Sahmissioii to — Rev ociUioii— Rights of 

pay ties. 

Id giving leave to revoke a submission to arbit- 
ration the Court should be satisfied that a sub- 
stantial miscarriage of justice will take place in 
the event of its refusal. It would be contrary to 
justice to give leave to revoke a submission to a 
party who, as a consideration for a contract, had 
agreed to submit any disputes, whether of law^ or 
lact, which might arise, to arbitration, when be 
lound the case going against him. The exercise 
of the power of giving leave to revoke is in gene- 
ral limited to cases where the arbitrators are 
exceeding their jurisdiction, or refusing jurisdic- 
tion, or failing to do all that their jurisdiction 
requires them to do, and the principle underlying 
the exercise of tha powder to revoke is, that the 
parties take the arbitrators for better or for 
worse, that their .decision is final both as to law 
and fact, that unless a substantial miscarriage of 
justice may take place, leave ought not to be given, 
and it is no miscarriage of jusiice for a party to 
be injured by bad law which he has agreed to .be 
bound by. [IValsIr and Ryves, JJ.) Gaya Pkasad 
7J. Firm of Mathu Lal Budha Lal. 

78 I.C. 1050 ; L, B. 5 A. S19. 

-- — Payynent of money to~^lf amounts io 

payment to Court, 

Where a pending suit was referred to arbitra- 
tor and moneys were paid to him to be deposited 
in Court, but he did not do so, payment does not 
operate ias ^deposit in Court. [Hcald and Las- 
taignc, JJ.'f U Po San v. Ma NgwE Hnsit. 

3 Bur. L. J. 6 ; 80 I. C. 238 : 1924 B. 263. 

— ^ — Powers of arbitrator — Partition — Provi- 
sion for maintenance. MURlidhar v. Mulcuand 

1934 Oudli 54. 

arbitration act (IX of 1899), Sa. 4 and 9— 
Appointtneyit of arbitrator-' Acceptanae — Formal 
reference — Misconciuct — Reading documents in 
the a bsence of parties — Duty of. 

Where in pursuance ot an agreement, both 
parties appoint an arbitrator each, it is not neces- 
sary that there should be a reference in writing 
or that’ they should accept the appointment 
formally in writing. The fact that arbitrators 
peruse the relevant papers in the absence of 
parties does not amount to misconduct. They 
are judges of law and fact and an erroneous 
docisign on a poiat of law will not justify inter- 
ference. [Raymond, A.J. C.) jAMEyf Finlay & 
Co, V, Gurdayal Pahlairai. 

76 Bv. 660: 1924 S. 91. 


j ABBITRATIOIJ* ACT, S. 10 (b). 

I — S. fit — Communication of nomination — “ 

Effect— Refusal io act — Another arbitrator if can 
be appointed. 

When according to the agreement an arbitra 
tor has been nominated Cvud the same is comma 
nicated to the other party in clear and unequivo 
cal language, it facto confers authority to 
arbitrate. If he refuses to act and the submission 
does not show that it was intended the vacancy 
should not bQ supplied. S. S provides for the 
appointment of another, but the right of the party 
to nominate is exhausted. [Aston, .4. J. C.) RaMJI- 
BHAI AND Co. p. YuSUFALI MaHOMEDALLI & 
Brothers, 76 I. C. 261 ; 1925 S. 12. 

'S, 8 — Does not apply to independent 

appointment of second arbitrator . 

Where the proposal to refer disputes to arbit- 
ration and the nomination of first arbitrator were 
abandoned owing to the assurance of one party 
to come to an amicable settlement and as the 
latter proved futile, there was fresh nomination 
of an arbitrator. 

Held, that the nomination was not in the place 
of first arbitrator but an independent one and 
S. S did not apply, [Kennedy, J,C, and Raymond, 
A. J. C.) Firm of Khalsa Bros, zi. Hariram 
Sriram i't Co. 1924 S. 29. 

S. 9 [\i)—Pxi’vaU arbitration — Bengal 

Chamber of Commerce— 'Authority to arbitrate. 

Plaintiffs were sellers and defendants were 
buyers of white java sugar. The contract con- 
tained an arbitration clause which provided for 
arbitration under the rules of the Bengal Cham- 
ber of Corainerct or at the option of the sellers, 
by two European sugar importers. The sellers 
exercised their option but did not appoint the 
arbitratorsjor take any further steps. The defend- 
ants submitted to the arbitration of the Bengal 
Chamber of Coa^merce and there was an ex parte 
award. In a suit by plaintiffs to set aside the 
award, Held, that the election having been made 
and there being a procedure laid down by the 
Arbitration Act, which could and should have 
been foilow^ed in the absence of a different inten- 
tion expressed in the submission, it was not open 
to the defendants to revert to arbitration by the 
Tribunal of Arbitration of the Bengal Chamber of 
Commerce. The Bengal Chamber of Commerce 
had no authority to arbitrate and the award must 
be set aside. [Buckland, J .) Sundermull po- 
reshram V. Tribhuban Hira Chand & Co, 

51 Cal. 657 : 82 I. C. 769 : 1924 Cal. 828, 

— -Ss. 10 and 12 —Private arbitration — 

Power of Cr urt to order examination of witnesses 
on commission, 75' I. C, 2S1. 

— S, 10 (b) — Case stated — Opinion of Court 

— If. binding on arbitrators — Res judicata. 

Where arbitrators appointed in a ceitain dis- 
pute state a case for the opinion of the Court, the 
order obtained thereon is not necessarily binding 
on them, as they still remain the final judges of 
fact and law. Nor can such order amount to a 
judgment or operate as res judicata. Distinction 
between the English and Indian Acts pointed out. 
[hobo, A. J, C.) Adamji Lukanji and Louis 
Dreyfus & Co., In re, 79 I. C. 986. 
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AKBITRATION ACT, S. U. 

— -S. Award— Writing and signature 

of arbitrators— EssentiaL 

An award under S. li must be in writing and 
signed. Before reducing their award to writing 
the arbitrators must no doubt arrive at their 
decision ; but having done so, they are bound to 
make an award in writing and signing of the 
award is not a mere formality. [Robinson, C. /. 
a7td May Oung, }.] Laljee Jaising x*. S. P. 
TawaRI. 3 Bur. L. J. 103 : 821. C. 802 i 

1924 K. 319. 

S. 11— Scope. Mansa Ram v. Karta 

Ram. 76 1. C. 1007. 

'S. Extension of time— Discretion — 

Exercise of. 

Where an award ia made out of time and the 
arbitrator applies for extension of time in order 
to validate it, the Court must take into considera- 
tion all the circumstances and decide if the in- 
dulgence should be shown. Where the award is 
open to grave suspicion of partiality and more 
than what is claimed is awarded, the Court can 
decline to extend the time. [Rapehand Bilayam, 
A, 7. C.) Trustees of the Firm Motharam 
Dowlatram V . Firm of Mayadas Dowlatram. 

78 I. C. 521. 

S. Xi— Misconduct — What is — Failure 

to give reasonable notice to party — Duty of Courts 
The failure on the part of an arbitrator to give 
a reasonable opportunity to one of the parties 
to appear before him amounts to misconduct. 
But whether ou account of this, the Court should 
set aside the award or remit it to the arbitrator, 
is a ma'tter entirely in the discretion of the Court. 
Misconduct does net necessarily involve any 
moral turpitude, dishonesty,' partiality or bias on 
the part of th© arbitrator. [Raymond, A, J. C.) 
Firm of Jaggi & Co. v. Firm of Ganga Ram 
VisheRDAS. 76 I.c. 276 : 1924 S. 132. 

-S. 14 — Objections to award — Dismissal — ' 

Suit to set aside award on same grounds — Bar. 

Where on an award being filed, objections 
are taken .to it but they are dismissed, a suit to 
set aside the award on the same ground will be 
barred by res judicata. The arbitration court 
has exclusive jurisdiction to adjudicate on matters 
arising under S. 14. [Rupchand Bilaram, A. 7. C.) 
Khimji V. Mt. Nathibai. 76 I. C. 953. 

S. 14 — Objection to award— If can be 

partly reserved for decision of Civil Court, 

It is not open to a party to move a Court to 
set aside an award only on some of his objec- 
tions and to reserve other objections falling 
within the scope of S. 14 for a separate suit. The 
principle of constructive res judicata in S. 11, 
Expl. IV, C.P. Code, will apply. [Rupchand Bila- 
ram. A, 7. C.) Khimji v. Mt. Nathibai. 

761. C. 953. 

S, 14 — Party to contract can file suit to 

set aside award regarding the contract. 

A person dissatisfied with an award, ‘made with- 
out the intervention of a Court of justice, is en- 
titled to bring an action to set it aside on the 
ground that no contract providing for a reference 
to arbitration was made or that the contract if 

Y D 1924—4 


AKBITRATION ACT, S. 19. 

made was cancelled before the reference in 
favour of the arbitrator had been executed. 3 Lah. 
296 ; 50 Cal. 1 (P. C.} Ref. and Foil- [Raymond 
and Aston, A. 7. Cs.) Dewanchakd v. Mohan- 
sha. 81 I. C. 782 ; 1934 S. 26. 

S. 14— 'Setting aside award— Patent er- 
ror of law. See C. P. C. (SCH. II), para. 16. 

1924 S. 75, 

S. 15— Provisions of C. P. Code, if 

apply. 77 I. C, 868 : 1924 C. 117. 

S. 19 — Duty of Court — Stay of suit. 

Where parties have agreed to refer disputes to 
arbitration there is a prima facie duty cast on 
courts, when a .suit is filed in connection with a 
dispute, to act on such agreement and to stay the 
suit and the onus is on the plaintiff to show why 
he should not be bound by the agreement, The 
Court is vested with a discretion either to stay or 
not to stay the suit, but the discretion must be 
guided by judicial principles. [Raymond and 
Bilaram, A, 7. Cs.) Messrs. Forbes, Forbes 
Campbell and Co., Ltd. v. Versimal Dewan- 
MAL. 75 I. C. 1041 : 1924 S. 49. 

S. 19 — Marine Insurance Policy. 

A policy of marine insurance provided “all dis- 
putes must be referred to in England for settle- 
ment and no legal proceedings shall be taken 
to enforce any claim except in England where 
the under-writers are alone domiciled and carry 
On business, ” 

Held, that the clause amounted to a submission 
to arbitration. {Maoleod, C- 7. and Shah, J.) 
Hah Abdulla v. George Reginald Stamp. 

26 Bora. L. R. 224 ; 80 I. C. 523 ; 1924 Bom, 381. 

S, l^—'2'aking a step in proceedings " — 

Oral dpp licaiion for time. 

An oral application for time to file a written 
statement by defendants counsel in answer to a 
Court’s question is taking a step in the proceed- 
ings within the meaning of S. 19. [Sanderson, C* 
7. and Richardson, J.) The Karnani Indus- 
trial Bank, Ltd, v, Satya Nikanjan Shaw. 

28 C. W. N. 771 : 81 I. C. 846 ; 1924 Cal, 789, 

‘S. 19 — Stay of suit — Proceedings before 

arbitrators— Order if appealable— C. P. Code— 
AppUcabiUty. See C. F, Code, S. 104. 

22 A. L. S. 1031. 

S. 19 — Stay of suit pending arbitration 

—Discretion of Court— Charges oj fraud. 

Under S. 19 the Court has a discretion 
in the matter of staying actions pending an 
arbitration, which the Courtis bound to exer- 
cise judicially and in accordance with cer- 
tain well-settled rules. Tb.Q prima facie iQ'umvig 
of the Court is to stay the action and leave the 
plaintiff to the tribunal to which he has agreed 
but the Court may, in its discretion, after con- 
sidering ail the circumstances of the case, refuse 
a stay on the ground that the matters in dispute 
between the parties involve the investigation of 
grave charges of fiaud and may hold that in such 
circumstances arbitration is not the most suitable 
method of determining the questions raised be- 
tween the parties. Where on the affidavits a 
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AEBIX RATION ACT, S. 19. 

prhnci facid case of fraud is made out, the action 
will be allowed to proceed, although it is the party 
allegiag fraud that desi.’es a public inquiry, 
[Ghose, J.) Maharajah Sir Manindra Chandra 
Nandy V. H, V. Low & Co„ Ltd, 

39 G. L. J. 504 : 3924 C. 796. 

S. IQ—'Siiit filed before arbitration be- 

gan---Award come to during siiit—Stay of suit 
not obtained — Award is not invalid hut remains 
SHSpe7ided till stay application is disposed of. 

Where before the arbitration proceedings had 
begun, a suit had been filed in respect of the same 
matter and the award was come to during the 
pendency of the suit before any stay order was 
obtained, Held, that the mere fact of the suit be- 
ing filed does not invalidate the arbitration pro- 
ceedings, and it is for the Court to decide whe- 
ther it should try the suit or not. li, however, an 
order under S. 19 of the Act to stay the suit is 
refused or if the party applying under that Act 
has by pleading in the suit waived his right of 
going into arbitration, the arbitration proceed- 
ings are invalidated and the Court alone is 
seized of the dispute. Therefore until the Court 
has made up its mind under S, 19, the arbitra- 
tors are not functi officio. But until that appli- 
cation is disposed of by Court staying the pro- 
ceedings, the award could not be filed. The 
award of the arbitrators however is not a nullity 
and is not bad, but is in suspense. In such cases 
the correct order is to reject the award 
and order it to be re- presented after the Court 
disposes of ihe application under S. 19 or other- 
wise ceases to be seized of the case without 
adjudication on the merits. Per Aston, A. J. C.— 
It cannot be laid down as a principle that a party 
who has obtained an award after the institution 
of the suit and has applied for the stay of the suit, 
and for the filing of the award, has abandoned 
his rights under the arbitration, or that a Court 
which has refused to stay a suit has decided that 
it alone shall be seized of the dispute. [Kennedy, 
J. C, and Aston, AJ.C,] Mitsue Bussan Kaisha, 
Ltd., Karachi v, Tataram Bhagwan Das. 

1924 S. 146. 

— S. 23— Arbitration— 'Procedure — Powers 

of arbitrators — Award going beyond matters in 
dispute and adjudicating on claims of strangers 
—Legality of. 28 C. W. N. 424. 

ARMS ACT (XI 1878), 8. 4— Empty case of 
cartridges — If ammunition. 10 0. & A. L. R, 105 : 

L.R. 5 A. 22 (CT.) : 46 A. 107 : 1924 A. 215. 

S. 4 — Parts of arms. 77 I. C. 1003 ; 

25 Cr. L. J. 539. 

S. ^—Aytias — Sharp knife with bladed 

edge— Possession of. 

The accused imported certain knives described 
as hunting knives and kept them with him. The 
blade tapered gradually to a point, and was at- 
tached to a cross-guard and handle. One edge 
was sharp up to the guard, the other only at the 
point. The knife could be used for stabbing and 
thrusting, Held^ that the instrument fell within 
the category of “ Arms within S* 4. [Gretivss 
and Panion, JJ.) Bishan SiNGH y Emperor. 
n Cal. 573 : 81 1. C. 943 ; 26 Cr. L. J. 1119 : 

1924 Cab 714, 


ASSIGNMENT. 

„Ss. 5 and 19 (a)— Manufacture of kirpans 

— Sikh— Absence of license. 77 I. C. 230 ; 

25 Cr. L. J. 242. 

S. 19 [h]— Possession of sword— Sikh— 

Exemption, 

A Sikh possessing or wearing one sword com- 
mits no ofience under S. 19 by virtue of the 
exemption under Sch. II, 3 [bj of the Act. 65 1. C, 
430, Ref. [ScotESmith anti Harrison, JJ,] Hari 
Singh v. Emperor. 5 Lah, 308 J 

6 Lah. I. J. 265 : 1924 Lah. 600. 

S. 19 [e]— Armed— IVhat is— Going 

about with gun but not ammunition, 

A person who carries about a gun without the 
aminunition. for using it, is still 'armed' within 
the meaning of the Arms Act. The offence is 
puniihable under S. 19 (<?) and the sanction of 
the District Magistrate is not necessary. [Kin- 
caid, J. C. and Kennedy, A, J.' C.) EmpeROR v, 
Mahomed Punjal. 77 I. C, 736 : 

25 Cr. L, J. 448. 

S. 19 (e) — Servant — Use of gitnfor his 

own purposes in the absence of master — Offence 
—Conviction— Con fiscatio n of gun — Legality of 
order. 

There is nothing in the wording of S. 19 (e>) to 
justify the view that any person who has got a 
license or who is exempted from taking out a 
license is entitled to allow any servant of his to 
use the gun for the latter’s own purposes. If the 
servant carries the gun for the purposes of his 
master or in the presence of his master, that may 
not be an offence under the Act ; but to go fur- 
ther will be going against the terms of the Act. 

Where the master was misled by the District 
Magistrate into thinking that he was entitled to 
allow his gun to be used by his servant, and he 
and his servant honestly believed that they were 
doing nothing wrong in allowing the servant to 
take the gun and to use it for the purpose of shoot- 
ing game in the forest, held that the order of con- 
fiscation of the gun was wrong though the servant 
might be rightly convicted of an offence under 
S. 19 (iJ). [Krislinan and Waller, JJ.) VaiRaVAN 
Servai, In re, 47 Mad. 438 ; 19 L. W. 507 : 

34 M, L. T. (H. C,) 97 : (1924) M. W. N. 375 : 

81 I. C. 623 ; 25 Cr. L. J. 975 : 46 M. L. J. 401 ; 

1924 Mad. 668. 

S. 19 [t]— Offence under — Temporary 

user of another's gun for shooting purposes, 

The petitioner took away his father’s gun with- 
out holding a license himself and shot birds. 
While so shooting he was found out by the police. 
Held, that the petitioner was guiltv of an offence 
under S. 19 (f) of the Arms Act. 35* C. 219 ; 16 A, 
276, disk [Hukheyji, L) Mahomed Hasan v. 
Emperor. 22 A. L. J, 1095. 

Ss. 19 (f) and 20 — Sanction. Nga Tf'lA 

Hla V. Emperor, 76 I. G. 571 : 25 Cr. L. J, 203 : 

1924 Kang. 86. 

ASSIGNMENT — PF/iaf ts— iVo /orm of words— 
Intention. 

An assignment is a transfer of an estate or in- 
terest in property* No particular form of words 
is necessary to effect a transfer if^the intention 
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ASSIGNMENT. 

of transfer is clear from the language used. {Moti 
Sagav, Js) Firm Nanak Cha^^d Kishgri Lal v. 
Firm Sarup GUJAr Mall-. 78 I. C. 163 ; 

1924 Lah. 684. 

Lien or charge — Assignment for purposes 

of collection — Rights of assignor. 

Where a person assigns to another lor purpo- 
ses of collection of certain arrears of rent and 
other dues, the .assignee agreeing to pay over to 
the assignor half the net proceeds after deducting 
the costs of collection, the assignment creates in 
favour of the assignor a lien in ihe nature of a 
trust or charge On the moneys received there- 
under and the trust can be enforced as against 
the receiver of the assignee's estate in the event 
of his bankruptcy. The assignor is not in a 
position of an ordinary unsecured creditor in the 
insolvency, (l89i) 1 Q. B. 737 ; 38 M, 500, relied 
on, {Phillips and Odgers^ J L] Rachamadugu 
Venkatapathi V. Ramados Rao. 

82 I. C. 960 : 47 M. L. J, 528 : 1924 Mad. 780. 

ATTESTATION— of-KnowJedge of contents 
— Concurrence. 

Mere attestation of a deed by a relative of the 
executant does not involve any knowledge of its 
contents nor does it import concurrence, [Jwala 
Prasad, /.) Jagdam Sahay v. Rup Narain 
Mahton. 6 Pat/L. T. 375 : 1924 V. 736. 

ATTORNEY— Cc)5/s — Lien on property — Exeou' 
iton of vakalat — Party if can set up absence of 
engagement. 

Where an attorney is engaged to oppose an 
application to set aside an execution sale and the 
application is dismissed, the Court can declare 
the costs due to the attorney to be a charge on 
the property, if the client tries to defraud him of 
his costs. 

• After executing a vakalat, it is not open to the 
party to plead that he never engaged him or 
agreed to pay any fees. [Kumafaswami Sasiri, 
J.) In re, Application of Arunachala Iyer. 

19 L. W. 576 : 81 1. C. 7S2 : 1924 Mad, 793. 

Marking of fees on brief — Fees not 

allowable on taxation— 'Letter of anilwrisalion. 

When an attorney proposes or is asked by a 
client to mark on the brief or to pay fees to 
Counsel, which cannot be allowed on taxation, he 
must make it clear to his client that such fees will 
not be allowed on taxation and should obtain a 
letter authorising or ratifying payment. Unless 
he does so, he runs a grave risk of the payments 
made by him in respect of such a special fee be- 
ing disallowed and becoming irrecoverable 
against the client. A Court too may require the 
production of the letter. 

The actual fees, which, it has been arranged to 
pay to counsel, must be marked on the couiisers 
brief and no manipulation thereof can be permit- 
ted for the purpose of taxation or otherwise. 
[Sanderson, C. J* and Richardson, /.)' Romesh 
CHUNDER BASU V. JADAB ChUNDER MITRA. 

28 C. W. N. 597 : 51 Cal 829 : 1924 Cal. 753. 

ATTORNEY AND client— D uty of Attorney to 
keep his client's instructions and documents 
secret— Extent of duty— Privilege of client. See 
Evidence Act, S. 126. 26 Bom. L. R. 887. 


banker and CUSTOMER. 

BANKER AND CUSTOMER — Clearing house 
— provisional credit — Cheques subsequently dis- 
honoured—Failure of Bank — Liability to refund 
— Liquidation. 

The Imperial Bank of India at its Calcutta 
branch performed the functions of a clearing 
house to various other banks in the city and 
among its constituents were the Chartered 
Bank and the Alliance Bank. Certain cheques 
drawn on the Chartered Bank on 27 — 4 — 1923 
were delivered to the Alliance Bank by some of 
the customers of the latter to the credit of their ac- 
count.* The cheques were sent to the Chartered 
Bank and according to the usual practice credits 
and debits were provisionally made by the Impe- 
rial Bank in the accounts of the aforesaid two 
banks. As a result of this, the Alliance Bank re- 
ceived provisional credit for the cheques deU“ 
vered and the Chartered Bank was provision- 
ally debited with the amount of the cheques. 
The cheques were dishonoured by the Chartered 
Bank and returned on the same day to the Alli- 
ance Bank giving sufficient reasons for the dis- 
honour. The Alliance Bank handed to the Char- 
tered Bank debit clearing vouchers in exchange 
for the cheques. As a result of these operations 
on 27— 4— 1923 the Chartered Bank held thiree 
debit clearing vouchers on the Alliance Bank 
amounting to Rs. 8,724, On 27—4 — 1923 the Alli- 
ance Bank suspended payment and consequently 
the Imperial Bank refused to put the three debit 
clearing vouchers through the clearing on the 
next day or to readjust the entries. The liquida- 
tor of the Alliance Bank refused to comply with 
the demand of the Chartered Bank that they 
should be paid the amount of the said three debit 
clearing vouchers in full. On an application 
made to the Court, held, that the cheques drawn 
on the Chartered Bank in favour of the Alliance 
Bank were not finally . cleared and the moneys 
payable under the cheques were never in fact col- 
lected by the Alliance Bank in such a way as to 
enable them to claim the said money as part of 
their general assets. Under the circumstances 
there was no relationship of debtor and creditor 
as between the Alliance Bank and the persons 
who had drawn the cheques in question. Conse- 
quently the liquidator of the Alliance Bank was 
liable to repay the full amount claimed by the 
Chartered Bank. The position of the Alliance 
Bank when they received the cheques in question 
from their customers for credit of their accounts 
was that of agents for collection, because of 
the fact that after the dishonour of the cheques 
in question by the Chartered Bank the Alli- 
ance Bank reversed original credit to their con- 
stituents' accounts in respect of these very 
cheques. (C. C. Ghose, J.) Alliance Bank of 
Simla in Liquidation, lit re. 40 C. L, J. 223 : 

1926 Cal. 54. 

— Interest— Compound interest— Liability 

to pay— Estoppel by conduct. See Interest. 

6 Lali. 129, 

Letter of credit — Meaning and object — 

Letter of advice of credit — Bills drawn by seller 
of goods— Negotiation— 'Guarantee by hanker-* 
Liahiliiy of drawer. 
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BANKER AND CUSTOMER. 

A letter of credit (sornetimss called a bill ot 
credit) is an open letter of request whereby ore 
person (usually a merchant or banker) requests 
some other person or persons to advance moneys 
or give credit to a third person named therein 
for a certain amount and promises that he will 
repay the same to ihe person advancing the 
same or accepts bills drawn upon himself for the 
like amount, it is called a general letter oi credit 
when it is addressed to all merchants or other 
persons in general requesting such advance to a 
third person, and it is called a special letter of 
credit, when it is addressed to a particular person 
by name, requesting him to make such advance to 
a third person. While no set form of words may 
be necessary, yet a Jetteryjf credit as known to the 
law must contain a request (general or special) to 
pay the bearer or person named money or sell 
him Some commodity on credit or give him some* 
thing of value and look to the drawer of the letter 
for recompense, and it partakes of the nature of 
a negotiable instrument. The rules governing 
bills of exchange and negotiable promissory 
notes are always the same, fixed and determinate; 
while letters of credit are to be construed with 
reference to particular and often varying terms 
in which they may be expressed, the circum- 
stances and intentions of the parties to them 
and the usages of the particular trade or business 
Contemplated, 

Plaintiff, a Calcutta merchant, sold goods to a 
buyer in England and sued the deft, bank 
on the strength of a document by the latter in 
these terms, We beg to inform you thab we are 
in receipt of advice by wire from our London 
office that a confirmed irrevocable credit has been 
opened under which we are authorised to ne- 
gotiate your bills, as offered on M. G. & Co. 
(buyers) of London to the extent of 16,875 on the 
following conditions ; “Bills to be drawn three 
months after sight and to be accompanied by 
proper shipping'documents representing ship- 
ment of 2,000 bales of jute of a particular mark 
from Calcutta to Antwerp during November — 
December 1920,’* Among the conditions were : 
(1) “ Please note that this advice does not release 
you from the liability attaching to the drawers 
a bill of exchange,” and (2) ‘'under present con- 
ditions we can give no undertaking to negotiate : 
bills drawn under this credit.” that 

the purpose of the document was to faci- 
litate negotiation and not to furnish an ultimate 
guarantee, that the document was not intended 
to be an ordinary banker’s credit and that the 
plaintiff 's claim against the bank was not 
sustainable. (Moo^ef jee and JJ.) Chax- 

DANWUX-L BENGANEV V. NATIONAL BANK OF 

India,' Ltd. ’51 Cal. 43 : 79 I. C 757 : 

1924 Cal. 553. 

— “Lieu'-^Nahire^ of-^Set off — Limits of. 

Bankers have a general lien on all security de- 
posited with them by a customer. Unless there he 
an express or implied contract inconsistent with 
it they can set off what is due to a customer on 
one account against what is due from him on 
another account although the moneys due to him 
may in fact belong to other persons. But they 
cannot claim a lien on securities delivered to them 
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for a special purpose inconsistent with the exist- 
ence of the lien claimed. [Aston, A. J. C.) 
Rochaldas Gidoomal and Co. v. Mercantile 
Bank of India. 78 L C, 596. 

BENAMt — Presumption exists that purchase 
is for benefit of person providing purchase 
money — But presumption is strong or weak ac- 
cording to circumstances and is rebuttable-^ 
Trusts Act, 82. 

Where property is acquired in tha name of on« 
person but the purchase price is paid by another, 
a presumption arises that the transaction is one 
for the benefit of the person providing the money. 
(6 M. I. A. 53, 42 I. A. 202, 45 I. A. 97, 4 6 I. A. 1 
and 1923 Cal. 228, Ref. to,) But apart from the 
fact that the presumption is rebuttable, its 
strength or weakness can only be gauged by re- 
feience to all the surrounding circumstances. 

Per Mullick, J. — It is true the payment of the 
consideration money is not everything in a case 
of Benami. But after all it is a question of fact 
whether the payment of the money was a gift or a 
transaction lor the benefit of the owner of the 
money. There is no question of presumption or of 
onus of proof; the matter is simply one of balance 
of evidence. 

Pdr Where the cost of acquisition 

has a double source and is only in part traceable 
to the plaintiff, the Court should, in the absence 
of an unambiguous criterion of ownership, take 
into consideration the surrounding circumstances, 
the position of the parties, and their relation to 
one another, the motives which could govern 
their actions, and their subsequent conduct in- 
cluding their dealings with or enjoyment of the 
disputed property. There is no presumption on 
either aide, 1924 Cal. 228; 35 I. A. 104 ; 30 All, 
258 arid 14 M. I. A. 433, Foil. [Dawson Miller, 
C. J., Mulliok and Foster^ JJ.) Harihar Prasad 
V. Kesheo Pkasad. 

5 Pat. L, T. Supp. 1 1 1925 Pat. 68. 

— ^ Sale-deed in ihe name of wife — Length 

of time in challenging the deed — Rights of owner* 
ship exercised by the wife — Mutalion. 

Where a sale deed stood in the name of the 
wife since the year 1882 when the property was 
conveyed to her, and mutation of names had been 
effected in her favour and possession delivered to 
her and it further appeared that she had exercis* 
ed rights of ownership and possession, e. g., issue 
of notices of ejectment and defending of suits in 
relation to the properly by the tenants till 1386 
when the husband died and that the husband had 
referred to her as owner and possessor in more 
than one deed and bad never hunself performed 
a single act of ownership and the transaction was 
challenged in CouT alter the lapse of a number 
of years. Held that the wife could not be treated 
as a benamidar although a considerable portion 
of the purchase money seemed to have been pro- 
vided by the husband by borrowing loans for the 
purpose. [Kendall and Pullan, A, J. CsA 
Mussammat Raj Kunwari v, Mussammat Rani 
Mahraj Kunwar. 83 I.C. 832 : 1 0. W. N. 710. 

Test of — Purchase by husband tn the 

name of his wife — No presumption of advance^ 
ment. 
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Where a Hindu having two wives and children 
by both of them invests the bulk oi his savings in 
the purchase of immoveable oropertv in the name 
of one OI his wives, the vjfe is merelv a benami- 
dar for him and there is no presumptinn of ad- 
vancement 48 C 260 relied on. {Spenar and 
Kumar aiwami Snstri, IJ ) Mollaya Padayachi 
V, Krishnaswami Iyer. 47 M. L. J*, 622. 

i925 M. 96. 

— ^P^rsons dealing with benamidar -‘Noiice 

of real iiile — Mort^a^e by benamidars — Monay 
applied for avernng sale of property in execution 
of decree against the real owner — Rights of mort- 
gagee 

Where subsequent t) the acquisition of the 
propertv, both the husband and wife dealt with 
it jointly and the husband was also occupying a 
bouse forming a part of the acquisition and there 
were disputes in Court where the husband assert- 
ed his exclusive title to the acquisuion, a person 
who having notice of these facts takes a mortgage 
of the property from the wife or her son as her 
legal representative without reference to the hus- 
band and without enquiry into the real state of 
the title, is not protected by S, 41 of the Trans- 
fer of Property Act. But where a portion of the 
money advanced by the mortgagee was deposited 
in Court under 0. 21, R> 89, C. P. Code, to prevent 
the confirmation of a sale of the property held in 
execution of a joint decree obtained against the 
husband, the wife and their son, the mortgagee is 
to that extent entitled to a charge on the 
property as against the husband, the real owner 
and persons claiming title under him. 36 M. 272, 
276; 36 M. '426; 17 U W, 254 referred to 

Per Kumar aswa? 7 ii Sastri, J \ — Where the pro- 
perty is sold in execution of a decree against the 
real owner and the benamidar raises money for 
the purpose of setting aside the sale, it is con- 
trary to all equitable principles to hold that the 
real owner who took no steps to avert the sale 
could step in afterwards and claim the property 
free from any obligation to repay the money bor- 
rowed by the benamidar for setting aside the sale. 
{Spencer and Kumataswami Sastri^ JJ ) MoL- 
,LAYA PADAYACHZ V. • KRISHNASWAMI IYER. 

47 L, J. 622: 1925 Mad. 95. 

BENAMI TBANSACTION— of proof— 
Length of time, how far material. 

A party cannot be relieved from the burden of 
proving the benami nature of the transaction by 
merely showing that a Targe proportion of the 
consideration was paid by the real purchaser. 
The burden is greatly enhanced by the length of 
time that passes since the transaction impugned. 
[Kendall and Pullan, A. J. Cs,] Mt. .Raj Kunwar 
V. Mt. Rani Mahraj Kunwar. 82 I. C. 832: 

1 0. W. N, 710. 

PraudiUent intention — Carrying out the 

fraud — Suit for recovery of property—lf main- 
tainable. 

Where in order to defeat his creditors, a deb- 
tor conveyed his property to another and when 
the same was attached by the creditors the trans- 
feree successfully objected to the same and got the 
attachment raised, the debtor cannot afterwards 
maintain a suit for recovering the properties on 
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the ground the transfer was fictitious. A party 
guilty of entering into a frauduleiT contract would 
be entitled to recover the property conveyed pro- 
vided the fraudulent purpose has not been execut- 
ed Case-la^v referred to, iWazir Hasan and 
Cnmitfg, A. J. C^.) Raunao Ali v. Nazir Hus- 
sain. 78 I. C, 359: 11 0. h, J. 92: 1924 Oudh 321. 

Sale-deed in the name of wife — Pre- 
sumption of advancement Indian and English 
law, difference between — Test— Source of pur- 
chase money — Si^rrounding circumstances. 

Benami transactions are by I'o means unusual 
in India. Where a transfer has been made osten- 
sibly in favour of a wife or son, there will not, in 
dealing with Indians, be the same presumption of 
advancement as there would be in the case of 
English people. 

No doubt the criterion in cases of benami tran- 
saction in India is to consider from what source 
the money comes with which the purchase is 
made. But this is subject to the qualification that 
it is to be accepted as the criterion “in the absence 
of all other relevant circumstances." 37 A. 557, 
Ref. to, [Kendall and Pnllan, A. J. Cs.) Mt. Raj 
Kunwar v. Mt. Rani Mxhuaj Kunwar. 

82 I. a 832 : 1 0. W. N. 710. 

BENAMIDAR— file — Suit against— Real pur- 
chasers when affected— Effect of non-joinder of 
real owner. 

A suit against a benamidar binds the real pur- 
chaser, even though he may not have been made 
a party to the suit. But the plaintiff cannot be al- 
lowed by keeping the real purchaser out of tho 
record to enforce a right against an ostensible 
vendee which he would not have been entitled to 
enforce against the real purchaser had he been 
brought on the record, [Sulaiman and Kanhaiya 
Lai, JJ.) Mt, Ram Sakhi Kuar v. Lachmi Naratn 
L\l. L. R. 5 A. 616 : 80 I. C. 42 : 1924 A. 802, 

Decree — Proceedings against— Real 

owner — Res judicata. 

■ In a proceeding by or against the benamidar 
the person beneficially entitled is affected by the 
rules of res judicata. [MoU Sagar and Marti- 
neau, JJ,) Nanak Chand v. Muhammad Khan. 

75 I. C. 1048: 1924 Lah. 702. 

Position of— Admission of iiile in third 

party — Effect of —Conveyance. 

An admission by a benamidar that the property 
standing benami in his name belongs to a per- 
son other than the beneficial owner does not con- 
vey any title to that person. [Phillips and Venka- 
tasubba Rao, JJ.) Visvanatha Aiyar v. Vengama 
NaidU. 19 L W. 667: 78 I. C.:62 : 1924 Mad. 749- 

Right to sue — Ejectment. 

Per Phillips and Venkaiasubba Rao, JJ. — It is 
open to a benamidar-vendee having no beneficial 
interest in the property sold to sue for eject- 
ment of a tenant on the expiry of his lease. 46 
C. 566; 36 M. L, J. 68 referred to. [Coutts Trotter, 
C J., Ramesam and Wallace, JJ,] Govida Naidtj 
V. Chengalroya Mudali. 

36 M. L. T. (H C.) 29 ; 
(1924) M.W.N. 733 : 47 M,I.J. 416 : 1926 Mad. 23, 
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Right to sue for damages, 

A benamidar can sae for damages for breach of 
contract. {Abdul Raoof, J.) Balmokand v. Shan- 
kar Das. 76 I. C. 125, 

EETaOAL ALLUVION AND DILUVION ACT (IX OE 
1847), Ss. 1, 3 and G —Scope and effect of — A.^scrss- 
ment of charland — Suit to set aside — Limitation 
— Bengal Regulation 11 of 1819, Si’, 24 and 31, 

Act IX of 1847 was framed with a view to sub- 
stitute, in cases ol assessment of alluvial lands a 
simpler procedure than that embodied in Regn. il 
of 1S19, which was intended to apply in the main 
to resumption of lands held free of assessment, 
without the sanction of the proper authorities or 
under illegal or invalid tenures. The expression 
"any such new map” in S. 6 of Act IX of 1S47 
refers to the new map made according to new 
Survey’* as contemplated in S. 3- That section' 
provides for periodical surveys at intervals of not 
less than ten years after a revenue survey has 
been completed and approved, The object of the 
“new survey” is to ascertain the "changes” that 
may have taken place since the date of the last 
previous survey by alluvion or dereliction (not 
changes by possession). S. 6 then impose? upon 
the revenue authorities the duty to assess what 
may be called added land, whenever, on inspec- 
tion of the new map, it appears that land has 
been added to an estate paying revenue directly 
to Government. There must consequently be a 
comparison between two maps made at an in- 
terval of not less than 10 years and each show- 
ing the revenue paying estate concerned. 
That estate must accordingly be in existence as 
a revenue-paying estate, if not before, at least on 
the date of the first of the two maps taken as the 
basis for compensation. It is only when on an 
inspection of the new maps it appears that land 
has been added, that there is legislative authority 
for the assessment of additional revenue. The 
procedure contemplated by Act IX of 1847 is 
fundamentally different from that provided by 
Regn. II of 1819. The change had been render- 
ed feasible, chiefly by reason of the progress of 
the survey operations throughout the province. 
The survey operations conducted by Major Ren- 
nel had not been undertaken for revenue purposes, 
and it was only during the first half of the 19th 
century that surveys of different types (Ivhasra, 
Thakbust and Revenue) were systematically carri- 
ed out with a view to define every estate on the 
Collector’s rent rolland to determine the relation 
of land to jama or revenue by the ascertainment 
of the areas and boundaries of estates or raahals. 
The system of assessment inaugurated in 1847 
could not have been even contemplated in 1819- 
Two such systems, so radically distinct, cannot 
possibly be amalgamated. 

A suit was instituted on 29'6-19l5 for a decla- 
ration that certain land was not "added land” 
within S. 6 of Act IX of 1847 and that the assess- 
ment thereon was ultra vires. The revenue 
authorities had levied an assessment on the foot- 
ing that the lands had been gained by alluvion 
from a river. The assessment was approved by 
the Board of Revenue on 28-11-1912 and a notice 
of the date 20-2-1913 was served on the plaintiffs 
on 15-3-1913 informing them of the assessment. 
A petition for review put in by the plaintiffs had 


BENGAL CESS ACT (IX OE 1880), S. 95. 

been rejected on 29-6-1914. It was contended for 
the defendant (Secretary of State) that S. 24 of 
Regn, II of 1819 was applicable to the case and 
that the suit was barred either under that section 
or under Art. 14 of the Dim, Act. Held, that the ■ 
suit was not based under either provision, as 
none of them was applicable to the case. 24 C. W. 
N. 813 dissented from. [Mookerjee and Rankin, 
JJ.) Peary Lal Ray Chowdhuri v. Secy, of 
State. 39 C. L. J. 454; 1924 Cal. 913. 

~ S. 3 — AcercHon and alluvion — Assess- 

ment of land revenue — Mode of — Diara survey 
map — Resitrvcy by siiper-imposition — Functions 
of Board of Revenue. 

Under Act IX of 1847, the Board of Revenue is 
the proper authority in all cases of accretion or 
alluvion and all matters of survey, measurements, 
boundaries, etc., of assessable land, and its deci- 
sions are final, provided that (1) there has been 
no fundamential irregularity in the proceedings 
indicative of defiance of, or non-compliance with, 
the essentials ol legal procedure, (2) the onus of 
establishing such fundamental and essential viola- 
tion, if any, of statutory requirements is upon the 
person alleging it, (3) any doubfcs on matters of 
fact such as inaccuracy or incompleteness of 
maps or surveys which are within the special 
province of the Board of Revenue should be 
promptly advanced before the Board in the course 
of the proceedings before it without which Courts 
of law will not entertain them. 19 I. A. 140 ; 32 
M. L. J. 505, Ref. 48 I. A. 565, Applied. [Lord 
Shaw.) Secretary of State for India v. Roy 
Jatindra Nath Chowdhury. 

51 G. 802 : 29 C. W N. 1 : 80 I. G 1023: 

(1924) M.W.N. 588 ; 

35 M. L. T. (P.C) 146 ; 47 M. L. J. 48 (P.C.). 

BENGAL ALLUVIAL LANDS ACT (V OE 1920), 

S. 3— Effect of-’AUlivial lauds recently fornaed — 
Breach of the peace— Jurisdiction of magistrate 
to take action under S. 145, Cr P. Code, is not 
affected. 28 C.W. N. 783. 

BENGAL CESS ACT (IX OE 1880), S.11— Revalua- 
tion— Mode of enquiry. 

Wnen the cultivated area shown in a return is 
less than the area shown in the Settlernent Regis- 
ter, and the decrease is not satisfactorily explain- 
ed by the maker of the return, then the Revalua- 
tion Officer should add the deficit to Part I 
and value it accordingly. The proprietor is of 
course bound by the notice under S. 17 to state 
the whole area of his estate, aiad the fact that land 
is temporarily dilaviated does not remove it from 
the area to i>e accounted for. On the other hand, 
the explanation is one that ought to be properly 
examined, and the assessment made on the facts 
ascertained. [Morshead, M. C.) Kesho Narain 
Singh v. Emperor. 2 Pat. L.R, 48 (Cr.), 

S. 64— Notice — Condition precedent to 

recovery of cess. Murli Manohar Raja Nand 
Singh. T924 P. 205. 

— — S. 95 — Road cess re turn — Evidentiary 

value of, 

S. 95 restricts the provisions of S, 21. Evidence 
Act, and makes the exceptions to that section in- 
applicable to gesg returns. A cess return cannot 
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be used under any circumstances in favour of the 
person making it but it can be used by others for 
a purpose not directly connected with the state- 
ments made in the return. [Suhrawardy and 
ChoL^ner, JJ.) Chandra Mohan Maiti v. Kina- 
RAM Maiti. 79 I. G 412. 

BENGAL COURT OR WARDS ACT— Manager- 
Lease for more thafi ten years — Grant of — Con- 
ditional acceptance of rent — Effect ofSubsequ- 
ent snit hy icjayds for ejectment. 

Ill 1906 the General Manager of the Court of 
Wards granted a patta in respect of' land measur' 
ing about 800 bighas in favour of the defendants. 
Before the grant the Manager wrote to the Collec- 
tor proposing a settlement for a term of ten years 
with the defendants on condition that they should 
pay a progressive rent, construct and maintain 
embankments at their own expense. On a report 
made by the Collector, the Commissioner accord- 
ed sanction. The patta granted to the defendants 
by the Manager contained a clause authorising 
the defendants to acquire a right of occupancy in 
the land and giving the Court of Wards no power 
either to dispossess them from the land at will or 
to enhance the rent thereof without recourse to 
law. The patta also recited that the rights there- 
under would vest in the heirs of the grantees. 
After the expiry of the term of ten years the 
General Manager of the Court of Wards, acting as 
guardian of the Wards, sued in ejectment. 

Held, that the lease in so far as it purported to 
confer permanent rights of occupancy or to create 
a term exceeding ten years, was void as against 
the plaintiffs. The Manager had no authority to 
grant a lease so as to enure for more than ten 
years and the lease was therefore void in so far 
as it exceeded that limit. The defendants however 
were entitled to compensation foj the embank- 
ments they have constructed and the improve- 
ments they had effected. {Richardson and Sham- 
snl Hilda. JJ.\ Mukbusor Rahaman Chowdhurv 
u. Raj Lakhi Debya. 81 I.C. 744 : 39 C. L. J. 102. 

-—(IX OF 1879], S, 6 {e)—Suii against dis- 
qualified' ‘proprietor —Personal covenant — Par- 
ties. 

A disqualified proprietor can make a personal 
covenant and in a suit to enforce the same, the 
Court of Wards need not be impleaded as repre- 
senting him. {Ross and Sen, JJ,) Lachmi 
Narain Gouri 7A Syed Mahomed Abkahim 
Hussain Khan. 1924 P. H. C. C. 310. 

B. 51— Manager of Court of Wards— Ap- 
pointment of guardian ad litem of minor ward. 

Where the manager of the Court of Wards ap- 
plies to be appointed guardian ad litem of the 
minor ward in execution proceedings, he should 
forthwith be appointed. and Ghose, JJ .) 
KhAJEH SaLALUDDIN 2/. AF.ZAL BeGUM. 

28 C. W. N. 963 ; 39 C. L. J. 690 : 1926 Cal. 23. 

S. 60-A — Possession taken by Court of 

Wards— Execution of decree obtained against 
proprietor. 

Where the estate of a disqualified proprietor has 
been taken possession of by the Court of Wards a 
decree obtained against the former on a personal 
covenant cannot be executed against the proper- 


1 BENGAL ENCUMBERED ESTATES ACT. 

I 

ties in the hands of the Court of Wards. A formal 
order under S. 35 is not necessary giving pos- 
session to.the Court of Wards. {Ross and Sen^ 
JJ.) Lachmi Narain Gouri Syed Mahomed 
Abrahim Hussain Khan, 1924 P. H. C. C. 310. 

S. 70 — Rules under — R. 15 — Powers of 

Commissioner to grant leases — Sanction of Board 
of Revenue. 

Under R. 15 framed under S. 70 of the Court of 
Wards Act, a Commissioner has powers to grant 
leases but if he decides not to do so without the 
sanction of the Board of Revenue, he cannot be 
compelled to sanction a lease. [Jwala Prasad 
and Knlwant Sahay, JJ.] Hudra Das Chakra- 
warti V. Kumar Kamakhya Narayan Singh. 

3 Pat. 968. 

BENGAL CRUELTY TO ANIMALS ACT (I OF 
1869)i Ss. 2 and 5 — Charge under — Pica of not 
guilty — Couviotion on docioPs report. 

The accused pleaded not guilty to a charge under 
Ss, 2 and 5 of|the Bengal AetJ of 1869. The magis- 
trate convicted him on the report of the Court 
doctor. Held, that the conviction on the report 
of the Court doctor without any other evidence 
was illegal. (Newbould and Chakravarthi, JJ.) 
Budhu Koiri V. Emperor. 

40 C. L. J. 663. 

BENGAL ELECTORAL RULES, R. 31 --Effect of— 
High Court’s power under S. 45, Specific Relief 
Act. 1924 Cal. 454. 

BENGAL EMBANKMENT ACT (II OF 1882), S. 87 
— Embankment — Disposal of land— Claim- 
Burden of proof. 

S. 87 applies to all public embank- 
ments inclusive of the embankments enume-’ 
rated in Sch. D to the Act of 1S73 and 
the onus lies on the person claiming the abandon- 
ed embankment to establish that the site was 
orginaily .taken from his estate of tenure. If 
the embankment was erected after the Permanent 
Settlement, it may be possible to raise a presump- 
tion in favour of the claimant that the site was 
taken out of his estate. But where nothing is 
known as to the time of the erection of the em- 
bankment, no presumption arises that the em^ 
bankment stands on a site which was included 
within the estate of the defts. at the time of the 
Permanent Settlement. {Mookerjec and Panton, 
JJ.) Bhuban Mohan Sardar v. Dhangopal 
Ghose. 39 C. L. J. 577. 

BENGAL ENCUMBERED ESTATES ACT. Ss, 3 and 
12-A— Strict construction -- Impartible estate — ; 
Execution of will — Estate not released from 
management at the time of his death — Legality 

of' 

Where the owner of an impartible estate 
executes a will disposing of it at a time when it 
had not come under the operation of the Encum- 
bered Estates Act, the will is valid and opera- 
tive even though at the time of the death of the 
testator, the estate had not been released from 
the management. The expression “ alienation " 
in Ss. 3 and 12-A of the Act refers to alienation 
inter vivos and not to alienation by will. The 
execution of a will does not amount to alienation 
within S. 12-A of the Bengal Encumbered Estates 
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Act. The Encumbered Estates Act should be 
strictly construed inasmuch as it imposes disabi- 
lities oa the subject. It restricts the- power of 
disposal of the owner holder of an estate and 
interferes with his right to manage the estate as 
he pleases. The right to succeed to the holder is 
not affected by the Act {N R. Chaiierjta and 
Chotzner, J] .) Sir Protap Chandra Deo Dho- 
BAL V. Sri Raja Jagadish Chandra Deo. 

82 I. C, 886 : 40 C. L, J. 331. 

BENGAL ESTATES PARTITION ACT (V of 18»7), 

S. 7 — Fractional sharer — Af plication for partition 
of mahal. 

The appellants who were registered for 2 annas 
8 dams in ullage Bhusaula applied for partition. 
The respondents were registered for 8 annas 
16 dams in the same village and they objected on 
the ground of a private partition of this village. 
The Settlement Record showed an old accepted 
partition. Held, that the principles of S. 7 should 
be applied because the parties concerned having 
specific slrares in this village would under a 
partition receive allotments in this village only, 
and the objections to the disturbance of the 
private partition are as strong as in a case in 
which the whole of the estate is concerned. 
(Morshcad, il/, C.) Sahib Singh v, Faujdar 
Singh. 3 Pat. L. R, 89 (Cr.) 

S. 7 — Private partition— Lar gc area left 

undivided— If bars partition by Collector. 

Where at a prior private partition, a compara- 
tlV'Cly large area was left undivided, it does not 
bar a subsequent partition before the Collector. 
[Das and Ross, JJ.) Qamar Husain v. Abbas 
All 3 Pat, 614 : 78 I. C. 6-53 : 1924 P. 594, 

S. 7 — Private partition — Settlement 

records— Evidence — Bar to partition by Court. 

Where lands of an estate have been divided by 
private arrangement formally made and agreed 
to by all the proprietors, and each proprietor has, 
in pursuance of such arrangement, taken posses- 
sion of separate lands to be held in severalty as 
representing his interest in the estate, no partition 
of the estate should be made under Act V of 1897. 
But the burden of proving such a private partition 
is on the persons setting it up. The distribution 
disclosed by the Settlement Record must be shown 
to bo the result of a formal partition and not the 
embodiment ofja mutual arrangement, \[Morshead, 
M. C.) Maulvi Mahomed v. Babu Chandra 
Bansi Sahay. 2 Pat. L. R. 116 (Cr.) 

S. 20 — Declaratory suit. NaRSINGH 

Thakdr V. Bishlin Pergash Singh- 
75 I. C. 1036 : 1924 P. H. C.C. 21 : 1924 P. 209. 

S. 25— Scope of— Suit for declaration of 

prior valid private partition — If maintainable. 

76 I. C. 1046 : 1924 P. 211. 

— S. 57 — Evidence of partition. Narsingh 

Thakur V BI3HUN Prasad Singh 
75 I. G. 1036 : 1924 P. H. C. C. 211: 1924T. 309. 

Ss, 94, 95 — Separate accounts— 'Effect of 

partition. 

Separate .accounts can have no further existence 
after a partition and if any further protection is . 


BENGAL LAND REGISTRATION ACT, S, 33. 

required by way of separate account it must be 
freshly opened. {Ross and Das, JJ.) Banarsi 
Prasad v. Mohi-ud-din Ahmed. 78 I. C. 723 : 

1924 P. 586. 

Ss. 94 and Partition — Effect of — 

Separate accounts — Contract Act, Section 56 — 
Applicability of. 

Ss. 94 and 95 would seem to imply that the 
separate accounts can have no further existence 
after a partition, because section 94 provides for 
the separate liability of the separate estate for 
the amount of land revenue specified in the notice 
to be issued under that section and requires the 
proprietor to enter into a separate engagement 
for the payment of such land*revenue, and 
section 95 enacts that from the date of the notice 
each separate estate shrll be separately liable 
for the amount of land-revenue assessed upon it 
under the Act. If any further protection is requir- 
ed by way of separate account, it would seem 
that a separate account must be freshly opened. 
A partition of an estate does not have the effect 
of destroying separate accounts. [Das and 
Ross, JJ.) Benarsi Prasad v, Mohiuddeen 
Ahmad. 3 Pat. 68 i. 

S. 99 — Scope of — Co-sharer— U sufruciu' 

ary mortgage of specific plots — Partition — Dis- 
possession of mortgagee — Effect of. 

A co-sharer held possession of specific lands 
under an arrangement with the other co-sharers 
and he usufructuarily mortgaged them. Upon a 
Collectoratc partition the lands were allotted to 
the vakhia of another co-sharer who dispossess- 
ed the mortgagee. Held, that the case did not 
fail under S. 99, but under S. 68 (c) of the T. P. 
Act. [Miller, C, J, and Knlwant Sahay, J.) 
Ramnandan Parbat V , Devi Sahi. 

5 Pat. L. T. 36. 

BENGAL LAND REGISTRATION ACT (VII OP 

1876) — Mutation of names — Decision of civil court 
— Value of. 

Where the ground upon which the previous 
registration was allowed namely that the family 
was joint has since been set aside by the decision 
of civil court the right course is to register the 
petitioner who claimed a share, [Morshead, M. C.) 
Jagdam Sahay v. Ram Prashad. 

2 Pat. L. R. 94 (Cr.). 

Ss. 51 and 72 — Finding of Dt. Judge- 

Validity of Kabola — Revision. 1924 P, 134 

BENGAL LAND REVENUE SALES^ACT (Xl OF 
1869), Ss. 2, 3 andl33— StiZc for revenue — Existence 
of ar rear essential — Arrears of June kist— Impro- 
per revenue sale — Remedy of aggrieved, party — 
Misdescription of property sold — Effect of. 

If the Government revenue is payable in June 
according to the original settlement and kistbandi 
of the mahal it does not become an arrear of 
revenue until the 1st of July. The Collector 
shoulduiot put up an estate for sale unless there 
is an arrear of revenue in respect of that estate 
and unless the latest date of payment fixed by the 
Board of Revenue has expired and the default 
has not been made good. It is impossible to take 
the view that the 7th June, which is the latest 
date fixed for payment by the Board of Revenue 
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BENGAL LANB REVENUE SALES ACT (XI OF 

1859), S. 2. 

under S, 3 of the Act, is also the dste upon which 
the kist or instalment was payable for June 
according to the original settlement and kisibancii 
of the mahal. 

Whenever a person seeks to have a revenue} 
sale set aside on the ground that there was no ‘ 
authority in the Collector to sell an estate having | 
regard to the fact that the latest date fixed for pay- 
ment by the Board of Revenue had not expired 
at the date when the property was put up lor sale 
he should, in order to enable the Court to decide 
the point, give the dates of the revenue kists ac- 
cording to the original settlement and kisibandi. 
Where a revenue sale has been held contrary to 
the provisions of Ss. 3 and 6 of the Bengal Revenue 
Sa es Law, no grounds of objection are open to the 
plaintiff in a suit to set aside the sale which have 
not been declared and specified in an appeal to 
the Commissioner. 

Where the area in one of the villages sought 
to be sold was not properly described in the sale 
notification, the misdescription does not affect the 
existence of the jurisdiction in the Collector to sell 
the property but merely affects the exercise of his j 
jurisdiction. j 

Though the view of the majority of the Judges | 
in 2 Pat. L J. 462 was erroneous still the Division j 
Bench felt bound to follow the said opinion. {Das \ 
and Macpherson, JJ.) Jagdishwal NaRayaN v, 
Md, Haziq Hussain. 1934 P. H. C. C, 142 : 

77 1. C. 851 : 5 Pat. L. T. 473 : 

1924 P. 53 7. 

I 

S. 28 — Amendment of sale certificate — 

Clerical error. 

Where it was clearly the intention to sell the 
whole share of Nos. 17 — G 3 — C. 1 — K. and there | 
was no question of its not being understood 
throughout that that was the property transferred, 
ii is not necessary to regard the case from a strictly 
leg^l point of view and the Board may legiti- 
mately order the correction of a Clerical error 
that has misled nobody. {Morshead, M. C,] Ram- 
SUNDAR MaHTON V. Mt. KaMAL KUER 

2 Pat. L. R. 68 (Cr.) 


Applicability. 

In order that S. 33 may come into operation if 
is necessary that there should have been a sale 
for arrears of revenue. [Nexobould and Ghose, JJ.) 
Bilast Chandra Roy v. Rajendra Chandra 
Das Roy. 51 Cal. 776 : 78 I C. 661 : 

1924 Cal. 839. 

Sa. 33 and 34 — Revenue sale-- Arr ear of 

revenue-^ Legality of sale— Sale without juris- 
dioiion. 

S. 34 of the Bengal Rev, Sales Law applies only 
where a sale held under Act Xf of 1859 is annul- 
led by a final decree of a ctvdl court ; in other 
words, where a suit is brought, under the pre- 
visions of S 33 of the Act, and a civil court an- 
nuls the sale on any of the grounds mentioned 
in S. 33 of the Act an execution petition must be 
presented within 6 months after the date of the 
decree ; but where the suit is not one under the 
provisions of S, 33 or Act XI of 1859, S. 34 has 
no operation whatever. Tiiere is a clear distinc- 
tion between a case where a sale is annulled and 
a case. where the Court authoritatively recognises 

Y D 1924—5 


BENGAL MUNICIPAL ACT, S. 85 (b). ■ 

that there was no sale at all, and consequently 
disregards itjaud proceeds to give a decree for 
possession to plff. Where the sale is authorised, 
but there is a direct violation of the statutory 
possession in conducting the sale, the suit must be 
one for annulment of the sale, and the Court has 
complete power to set aside the sale, provided the 
requirements of S. 33 are complied with. But 
where the sale is not authorised there is in law, 
no sale, and there being nothing to annul, 
all that the Civil Court does is to recognise that 
there is no sale and to pass a decree for posses- 
sion in favour of plaintiff, 8. 33 applies to a 
case where ihe sale is authorised, but is attended 
with some illegality or irregularity and S,33 
affords a complete protection to such sales, 
although they have been attended wiih illegality 
or irregularity, unless the conditions specified in 
S. 33 are fulfilled and the procedure indicated in 
that seutiou is adopted. But where there is no 
authority whatever for the sale S. 33 has no ope- 
ration ; and the Court in dealing with a case 
where there is an entire absence of jurisdiction in 
the Collector to put up the propertyjto saiejdoes not 
annul the sale bat recognises authoritatively that 
there was no sale at all. {Das and Ross^ J Jd 
Hakim Mahomed Idris v. Lachman Das 

1924 P, H. C. 0. 25 I 6 Pat. L. T* 368 J 
78 I. C. 303 : 1924 P. 604. 

BENGAL MUNICIPAL ACT (III of 1884}, S, 16— 

Rules made under— Candidate for Municipal 
election— Right to he present at polling station — 
Rule excluding such right— Suit for declaration 
and irtj jtnetion. 

The rights of candidates or electors are rights 
expressly given by statute-and they do not carry 
with them any rights not given by the statutory 
lawN Where a candidate for a Municipal election 
sued for a declaration that he was entitled to be 
present at the recording of voles and for an in- 
junction restraining the presiding officer from 
excluding him, that the plaintiff had not 

shown that he had the statutory right to be pre- 
sent at the place where the votes were recorded 
or that Ihe rule forbidding his presence in that 
particular place was ultya vires. As the plaintiff 
had asked for further relief in the form of an 
injunction, the suit was not barred under section 
42 of the Specific Relief Act. {Newbould and 
Ghose, JJ.) The Chairman of the Commis- 
sioners OF THE Howrah Municipality v. Hari- 
PADA Roy Chowdhurv. 28 C. W. N. 892 : 

82 I. C. 345 : 1924 Cal 1070. 

--Ss. 85 (b), 279 3} and 322 — Co-sharer— 

Occupier — Rateable occupation — Water rate— 
Latrine fee. 

The Bengal Municipal Act defines the term 
“owner” but not “occupier”. Occupation for 
purposes of ‘asse>sment of rates include actual 
possession as its primary element, for legal pos- 
session does not of itself constitute occupation. 
Every owner is notan occupier just as every 
occupier is not an owner. In order to constitute 
rateable occupation, there must be a use and en- 
joyment, which is, or is capable of being, 
benefinal. Consequently, a co-sbarer not in 
actual possession and enjoyment of a holding 
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BEITGAL N. W. PROV. AND ASSAH CIV. COURTS 

ACT. 

within the jurisdiction of the municipality is not 
liable for water rate and latrine lee. [Mukcrji 
and FUicher, JJ] Khajisamstjddin v. PeaKi 
Lal Das. 40 C. D. J. 295. 

BENGAL NORTH-WESTERN PROVINCES AND 
ASSAM CIVIL COURTS ACT (Xil OP 1887), S. 1~ 
“ Civil Court »’ — Honorary Munsif — Transfer of 
case from Small Cati^se Court — Apyeal from-deci- 

sioUt 

An Honorary MunSif is a “ Civil Court ’’ within 
the meaning of the Act. Consequently even 
though a case is transferred to him from a Small 
Cause Court, an appeal lies from his decision to 
the Subordinate Judge. (Soys, /.] Megi Mal v. 
HiRA Lal, 22 A. L. J. 880 : L R. 5 A. 725 : 

82 I. C. 292 U) : 1924 A. 761 (2), 

S. Additional District Judge'^Power 

of— Revocation of probate. 

The powers of an Additional District Judge ap- 
pointed under S 8 of the Act are the same as 
those of a .District Judge wiih respect to the cases 
transferred to him. In the case of a matter under 
the Probate and Administration Act transfeired 
to him, he can revoke a probate granted. [Jwala 
Pfasad and KiUwant Sanuy, JJ,) Daho KUER 
Tural Dei. 2 Pat. 609 : 78 I. C 701 : 

1924 P. 593. 

BENGAL CIVIL COURTS ACT, S. 2Q—Scope of. 

S 20 of the Bengal Civil Courts Act does not 
deal ^ith rights of appeal from orders of the Dis- 
trict Judge, but only vvdh the forum of appeal, if 
any. {Miller, C. J. and Foster, J.) BiBi Washi- 
khan V. Mir Nawab All 3 Pat. 1018. 

BENGAL PUBLIC DEMANDS RECOVERY ACT— 
Applicahility of — Ceritficalt procedure when to be 
adopted. 

The certificate procedure is intended only for 
the recovery of sums .regarding which there is 
no doubt of the liability of the debtor. Cases in 
whicl^the debtor is likely, with some show of 
reasoii, to deny his liability should be referred 
with a view to the institution of civil suits- 
[Morshead, M. C.) Bauia-iUL Missir v. Maha- 
RA'NI JANKI. 2 Pat. L. R. Ill (Cr) . 

Ss. 29 and 65 — Certificate sale — Setting 

aside — Li m i tation — Delay, 

[ Where a pardanasbin lady who had been affect-^ 
'dd by a certificate sale applied ' nearly seven 
years after the expiry of the sixty days prescribed 
by S. 29 (2) of. tlie Act and the lower appellate 
Court set aside the sale On the ground that the 
•lady was a pardanashin lady and might have 
been ignorant of the proceedings and of the re 
quirements of the law, Held, that the questions 
of hardship and inegularity of the sale were not 
relevant unless there was a reasonable explana- 
tion for the delay. The' lady had lost her remedy 
in the Civil Court by omitting to take any step 
for one year after she became' aware of the sale 
and 'She could not re-open the sale under S. 29 of 
the Act. ' [Morshead; M. C.) Deo Saran PuRr 

BAhuria Uttimra KuerV 

/- ■ " . ‘ 2 Pat. L. R. 127 (Cr). 

BENGAL REGULATION (VIII -OF 1793), S. 5 
(3) — of Taluks held long> before Zamindari— 
/if liable to be enhanced^- . - ' . 


BENGAL REG, fXVIII OE 1825), S. 4 (1). 

The owner of taluks which were formed long 
before the zemindari, comes within the descrip- 
tion of a taluqdar in S. 5 (3) of Regulation VIII 
of 1793 which was not repealed when the zemin- 
daii was created. The rent of such a taluk cannot 
therefore be enhanced. [Newbould and B, B. 
Ghose, JJ.) Birendra Kishore Manikva Baha- 
dur V, Ali Ahamed. 1924 Cal. 1015. 

^(XVII OE 1806), S. 1-Foreclosure — 

Observance of form al ties— Presumotion — proof. 
Munshi Ram v, Nauranga. 1924 Lah. 176. 

S, 1 — Foreclosure proceedings — Action of 

District Judge if judicial or ministerial. 

Though the functions to be exercised by the 
Dt. Judge under the Regulation (XVII of 1806) 
are ministerial and not judicial, there can als^ be 
no doubt that a District Judge assumes judicial 
functions when he proceeds to determine whether 
he has or has not the jurisdiction to issue a notice. 
Consequently his order issuing a notice over- 
ruling an objection to his jurisdiction is open to 
revision by the High Court. [Moti Sagar, J.) 
Nand Kishore V. Narain Singh. 

6 Lah. L, J. 137 : 78 I. C 350 : 

1924 Lah. 471. 

— “(XII OF 1817), Sa. 20 and ’Remunera- 
tion of pat war j — Jurisdiction of Civil Court. 

A patwari who has been registered under 
Regn. XII ot I8l7 can recover his dues under the 
Regulation only and a civil suit for the purpose is 
barred by S. 34, {Morshead, M. C.) Ramchandar 
Lal V. Mahabir Roy, 2 Pat,. L. R. 112 iCi.}, 

— iXVIll OF 1825), S. 4 {1)~-Diara lands— 

Accretion — Separate suit for rent — Howla tenure. 

Land accreted to a rent-free tenure is liable to 
the payment of rent though the tenure to which 
it is accreted may be rent fee. The rate of rent 
of land accreted to a rent-paying tenure may not 
be the same as that of the original tenure having 
regard to the quality of the land. Where the 
proprietor of an estate declines to take settlement 
from the Government, the accreted portion must 
be betiled with some other person and such other 
person must necessarily bring a separate suit for 
rent for the accreted land held by the tenant. 
When the proprietor takes a settlement from the 
Govt, of the accretion as a separate estate and 
Such estate is sold away to a third person such 
person would certainly be entitled to maintain a 
separate suit for rent for the accreted portion. 
These considerations show the difficulty of affirm- 
ing a general proposition that in no case can a 
separate suit for rent be maintained for the ac- 
'.creted lands. 

Where the accreted lands were formed subse- 
quent to the creation of the parent howla tenure 
and they were not only constituted a separate 
estate between the Government and the proprie- 
tor but the diara lauds were separated and lormed 
into new tenancies recorded in the settlement 
khewuts aud the parties treated the ’accreted 
land^ as separate tenures by suing for rents sepa* 
rately, Held, that a separate suit for rent for 
the accreted lands is maintainable- [Chatter jea 
and Cuming^ TJ.) Kali Ranjan Chowdhury z;. 
Rajeswar Roy Chowdhury, 51 Cal. 396 : 

1924 Gal. 946. 
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BENBAL EEG, (XI OF 1832). S, 4. 

(XI OF 1832), 3. 4 — Accretion to be slow 

and gradual. 

An accretion to be gradual, must be an accre- 
tion by gradual, slow and imperceptible means. 
Where a field received by alluvion an area 
which was considerable in proportion to the area 
of permanent field and came under cultivation 
afresh in one year the accretion is not gradual. 
{Fremantle, J. M.) Gaya Chaube v. Mahaeaja 
Kesbo Prasad Singh. L. R. 5 A 90 (Rev.) 

BENGAL TENANCY ACT (VITI OF 1885)— 
cabiliiy —Lease — If for agricultural -purpose or 
not— Test, 

To find out the exact nature of a lease, refer- 
ence should be rpade to all its terms and the sur- 
rounding circumstances. Where though there 
was‘*'no statement that the lands were let out for 
an agricultural purpose, it recited a progressive 
increment in rent as more and more lands came 
under cultivation and there were irrigation faci- 
lities provided, the B. T, Act go’^'erns the case. 
{Mookerji, J.} Mahomed Sulaiman Khan %>. 
Uma Charan Sil. 79 I. C. 648. 

Suit for rent against commo -n Manager 

— Sanction of Dt. Court~If necessary. 

There is no provision in theB.T. Act which 
requires the previous sanction of the District 
Judge t3 be obtained in order to bring a suit for 
rent against a common Manager or to execute a 
decree obtamed in such a suit. An execution 
Court is bound to execute such a decree with- 
out going into the question. [Pearson and Gra- 
ham, JJ I Sarat Chandra Ghose v. Raj Kumar 
Chakravarti. 82 I. C. 327. 

S. Z - Applicability of — Homestead — 

Agrlcidiural land — Sub- tenancy. 

In the absence of a local custom or usage, the 
homestead portion of an agricultural holding is 
governed by the provisions of the Bengal Ten. 
Act, precisely in the same manner as the portion 
under actual cultivation, The question whether 
a case of this description is aoverned by the B T. 
Act or the T. P. Act depends on the nature of the 
original tenancy and not on the character of the 
parcels included in the sub-tenancy. 15 C. L. J. 
672 ; 21 C, L J 475, Rel. It is not necessary to 
investigate the actual origin of the tenancy : it is 
sufficient if it is established that at the time of 
the sub-lease, the holding, out of which the sub 
tenancy was carved out, was an agricultural 
holding. [Mookerjee and Rankin, JJ.) Kampadoo 
Sarkar V. Atore Dome. 40 C L. J. 307. 

Ss, 4, 20,21, 51, 103-B, 116 to 120— 

Status of tenant— Zerait dakhilkar—Zerait 
qaimi—Zerait lands -^Tenants of — Acquisition 
of occupancy rights — Presumption— Onus of re- 
butting. 

The Bengal Ten. Act purports to deal princi- 
pally with raiyati lands and to deal with the 
relationship between landlord and tenant. The 
private lands of the proprietor are wholly out- 
side the scope of the B. T. Act and settlement of 
those lands are governed not by the B. T. Act 
but by the..T. P. Act. Consequently where tenants 
have been let into possession of Zerait lands 
under registered leases for a term of years they 
cannot acquire occupancy rights in them during I 
the continuance of the lease. After the expiry of 


BENGAL TENANCY ACT, S. 7 (2). 

the lease they hold over under the same condi- 
tions as a lessee holding over by virtue of the 
provisions of S. 116 of the T P. Act. They 
became tenants from year to year. Such tenants 
cannot acquire occupancy rights and S. 116 of 
the B. T. Act applies to the case and the tenants 
are liable to ejectment in a suit brought within 
12 years of the expiry of the lease. The entry 
of ceitain lands in the Record of Rights as 
“ Zerait qaimi”, “ Zerait dakhilkar’* and “Zerait 
gair dakhilkar” is to be deemed to be correct 
until the contrary is proved and the burden is on 
those impeaching the correctness of the entry. 
The expression “Zerait gair dakhilkar’' Would be 
descriptive of the status of a tenant who has 
acquired non-occupancy rights in respect of 
Zerait land. “Qaimi’' means a settled raival” 
and “Zerait” means a proprietor’s private lands. 
The expressions “Zerait qaimi” and “dakhil- 
kar” have been explained as descriptive of the 
status of a tenant who has acquired occupancy 
rights in respect of Zerait lands with the follow- 
ing note “ as he (the teaantj can have only occu- 
pancy and settled rights in respect of such lands, 
the entry Zerad qaimi is not so correct from a 
technical point of view as Zerait dakhilkai'h 
[Jwala Prasad, A.C. J, and Kiilwant Sahay, J.) 
Babu Ramh Ram v. Bansi Raut. 

1924 P, H. C. C. 337. 

Ss. 5 and ^^--Zarpeshgi lease — Rights of 

lessee — Mortgagor exccuitng a KabuUyat to lessee 
— Status of. 

A Zarpeshgi is am instrument of mortgage and 
not a lease. The sura advanced by the Zarpeshgi- 
dar is not rent payable in advance for a certain 
period at the end ot which the land was to be 
delivered up to the lessor. The profits after de- 
ducting the proportionate amount of rent payable 
to the landlord were to be t.iken as interest on the 
principal sum and even at the end of the term the 
Zarpeshgidar was to remain in possession upon 
the same conditions until the principal Sum 
should be repaid ; and the property was hypothe- 
cated lor repayment of the loan in the- event of the 
Zarpeshgidar being dispossessed. Held, that the 
Zaipeshgidar was not a tenant of the mortgagor, 
and- IS not a raiyat within S. 5 (3) of the B.T. Act. 
If the mortgagor executes a Kabuliyat in favour 
of the mortgagee the former does not become a 
tenant holding mediately or immediately under a 
raiyat wiihin S 48 of the B. T. Act. 2 C. W. .N, 
758 : 10 C.W.N. 351 : 15 C.W.N. 345 : 23 A, 338; 
47 C. 377, Rel. [Miller, C. J. and Mullick, J ,} 
Tilakdhari Singh v. Chatukgun Bind. , 

1924 P. H. C. C. 4 ; 78 1. C. 928 : 3 Pat. 266. 

S. Q— Applicability, 

Tenures which have been held from long before 
the Permanent Settlement fall within the scope of 
S. 6 of the Bengal Tenancy Act. [Newbould and 
B. B. Ghose, JJ.) Birendra Kishore Manikya 
Bahadur v. Ali Ahamed. 39 C. L. J. 605 : 

1924 Cal. 1015. 

S; 6 (a) — Tenure holder' — Enhancement 

of rent. NurUl Huq v. Maharajah Birendra 
Kishore Manikya Bahadur. 1924 Cal. 133. 

S. 7 [2]— Enhancement of rent — Tenure 

holder— Fair and equitable rent— Trial of gues- ’ 
tion. 
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BENGAL TENANCY ACT, S. 12. 

In a suit for enhancement of rent of a tenure 
under S, 7 of the B. T. Act, it is only when a 
Court finds that customary rent does jiot exist, 
that the rent can be enhanced up to such limit as 
it thinks fair and equitable. 49 C. S66, Foil. 
[^uhrawurdy c^nd Cuming, JJ.) Jogesh Chandra 
Roy V, IZZAT Ali, 40 C. L. J. 585. 

Sb. 32, 13, 15 and 16 — Purchaser of in- 
terest of Mokurrarid<ir — Application for subsii- 
tution— Registration if necessary— Commutation 
of rent. 

There is nothing in the Land Registration Act to 
require a mokitrraridar to be registered or to 
prevent him from realising rent pending regis- 
tration. The bar to realisation of rent imposed by 
S. 16 does not therefore affect purchasers of a 
mckurrafidar' s interest pending commutat'on 
proceedings although as a matter of fact they had 
gone beyond the requirements of the law. and had 
actually gone through the procedure lor service 
of notice through the Collector, as if they bad ac- 
quired the tenure by succession. Where a com- 
rnutatiqu rate fixed under a compromise was not 
shown to be unfair, it could not be reopened. 
{Morshead, M. C.) Maheshri Prasad Singh 
V. Bhagikath Mahton. 2 Pat. L. E. 87 (Cr.) 

Ss. 16 and 16 — Co-sharers — Landlords — 

Suit for rent — Collecti'^n by co-sharers — Costs. 

There is no objection on principles why a co- 
sharer landlord may not in the presence of the 
other co-sharers who are incompetent to realise 
their rent sue for bis rent and recover it 
although there had been no separate collection 
before. Ttie co-sharers may at any time start 
separate collection of their rent without any re- 
ference to the tenants and when a suit is brought 
for a sbareof the rent making all the co-sharers 
parties and the plaintiff’s share in the property 
is established there is no reason why the plain- 
tiffs in a Suit properly framed should not get 
their shares of rent. The ord nary rule is that 
costs Ought to follow the result of the litigation. 
{Greaves 'and CItakravarti, JJ,] A'ibaran 
Chandra Roy v. Nabin Chandra Roy. 

40 C, L. J. 604. 

S. 20 — Occupancy right — "'’Land situate 

in any village ” — Meaning of — Sundcrhans^ 

The word village " means an area defined, 
surveyed and recorded as a distinct and separate 
village in one or other of three ways. The first 
refers to the general land revenue survey which 
had been made of the Province of Bengal The 
Second and third look forward to the future. In 
order that an occupancy right may he acquired 
the land must be held in a village for a period ol 
12 years and if the land has not been comprised 
■in the statutory sense, the condition of acquisition 
otthe occupancy right has not been complied 
with. Where in respect of lands situated in the 
Sunderbans ho, notice was issued by the Collector 
declaring the area as constituting villages until 
1912 and the tenants claimed that they had re- 
mained in possession for more than 12 years 
before the date of suit in 1919. Reid, that the 
tenants had mot acquired any right of occupancy 


BENGAL TENANCY ACT, S. 30. 

under the B. T. Act or apart from it. {Rankin and 
Ghose, JJ.) jANABALi Molla V , The Port Can- 
ning and Land Improvement Co., Ltd. 

40 C. I. J. 167. 

S. 20 — Zeratt land leased out — Lessee 

inducting a tenant on the land — -Tenant's pos-^ 
session for 12 years completes occupancy right. 

Where the lessee of Zerait land has title and a 
tenant is duly inducted by him upon the land, the 
tenant holds the land as a raiyat, within the 
meaning of S, 20 and if he holds the same for 
a period of more than twelve years his occu- 
pancy right IS complete and the suits for eject- 
ment must fail, [MuUick and Bucknill, JJ.) Sheo 
Gobind Ram Sahu v. Mahipat 1 usadh. 

5 Pat. L T, 653 ; 1924 P. 207. 

S. 22-Merger. 76 I. C. 382. 

S. 29 — Consolidation of occupancy hold- 
ing — Enhancement of rent — Contrary to law 
In a suit for rent by the landlord where B. T. 
Act applies a consolidated rental of Rs. 61 worth 
of grain and before consolidation the defendants 
paid a lower rental for separate holdings, and 
the defendants contended that any enhancement 
IS illegal under the Act, Held, that S, 29 is a bar 
to any enhancement and held further that mere 
acquieicence in the payment of enhanced rent 
cannot amount to an estoppel on the part the 
tenant to take objection that the claim contra- 
venes S. 29. (Uuwson Miller, C. J, and Mullick, 
J.) W. H. Meyrick V, Dipapandey. 

3 Pat. 825. 

S. 29 — Rate of rent — Evidence of— Rent 

collection papers. 1924 Cal. 370. 

S. 29 — Scope of —Enhancement — Reali- 
sation of enhanced rent for three years — Effect. 

The rule ot law contained in S. 29, B. T, Act, 
is intended to be a strict one which the Courts 
should not allow to be defeated or evaded, En* 
hancement ot rent in a manner not allowed by 
S. 29 is prohibited. Even when such enhanced 
rent has been illegally realised for three years, it 
does not thereby become validated. [Foster, J.) 
Meyrick v. Dipapandey. 75 I. C. 22 : 

1924 P. 820. 

Ss. 30 and 't^—Nagdi rent — Suspension 

of— Absence of irrigation facilities. 

Under the general law, the landlord is entitled 
to enhancement of rent if he provides irrigation 
tacilities. But it cannot be argued that he is not 
entitled to any rent if he fails to maintain those 
water channels. To entitle the tenant to sus- 
pension of the nagdi rent on the ground that the 
landlord did not provide the necessary irrigation 
facilities some custom or contract must be proved. 
{Das and Ross, JJ.) Partab Narain Singh v. 
Nathan Singh. 1924 P, H. C. C. 173 : 

79 I. C. 868 : 6 Pat, L. T. 629 : 

1924 P. 605. 

S. 30 (a) — Enhancement — Record of 

rights— Entries in— Presumption. Nand Lal 
Chaube V . KesHO Pi^asad Singh. 

78 I. C. 698 : 1924 P. 245, 
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BENGAL TENANCY ACT, S. 30 (b). | 

— S, 30 [h]— Enhancement of rent — Eo\ 

C7 Ops yielde d ~E ffeci. j 

The fact that a certain holding consists of 
homesteads or paiti lands or lands which yield no 
crop is no ground for disallowing enhancement' 
ot rent. {Stilirawaydy and Cho izner, JJ^) Raja! 
Reshee Case Law Ambika Dassi. | 

79 L C. 567 (I)-! 

S. ZG —Enhancement of rent — Power of\ 

Court, 1 

In cases of enhancement of rent, the Coutt has ! 
power under S. 36 of the Act to make an order 
which will bear less hardly upon the tenants and 
to prevent the imposition of a higher rate with 
retrospective effect. [Mtller, C. J. and Foster, J.) 
Ramji Ram v, Ramaske Raut. 

1924 P. H. C. C. 217 ; 1924 P. 761. 

S. 40 — Commutation^ Basis of — Previ- 
ous collections by landlord— Stach collection. 

In commutation cases it cannot be held as a 
general rule that the landlord is not entitled to 
obtain more rent after commutation than he 
actually obtained as shown by the receipts grant* 
ed by him to the tenants during tha preceding 
years. If this is adopted landlords will be more 
inclined than they are at present to withhold re 
ceipts for produce rents, [Foley, M,) Ml. 
SONPHUL KUER V, MaHARAJ KUMAR GOPAL 

Saran Narain Singh. 2 Pat. L. H, 157 (Cr.). 

S. 40 — Commutation of rent — Experi- 
mental cutting of crops — Notice to parties. 

In mauers relating to commutation of rent, a 
crop-cutting experiment should not be made with- 
out due notice to the parties and the record must 
bear out that notice was so given. Something 
more than a “PartaT' is required to show Iiuw 
these experiments were made, as for example, a 
report showing how the officer conduciing the 
experiment made his selection and conducted his 
experiment. [Morsheaci, M, C.) Kaja Harihar 
Prosad Narain Singh v. Sakal Singh. 

2 Pat. L. K. 4 (Cr.). 

-S.. 40 — Commuiaiion — Ren t — Basis of — 

Actual realisaiions— Experiment in crop cutting, 
In cases of commutation the landlord’s actual, 
realisations are the safest guide. Crop-cutting 
experiments need not necessarily be discrediied 
because particulars had not been recorded in 
detail. A deduction of 10 per cent from actual 
realisation was not an unreasonable deduction 
for the incidental advantages of a fixed money 
demand in lieu of a fluctuating claim which had 
to be determined afresh each year. (Morshead, 
M, C.) Kanhai Mahton 71. Bishundial Singh. 

2 Tat. L, 15 (Cr,), 

S. 40 — Commutation proceedings — Date 

from which commutation takes effect. 

In commutation proceedings it is important to 
discourage any tendency whereby the proceed- 
ings, which are apt to be too protracted in any 
case, may be exposed to further delay in the in- 
terests of either party. This danger arises if 
resort to rent suits, whilst cocrmutaiion proceed- 
ings are in progress, is recognised as a reason 
for postponing the date of commutation. Where 
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proceedings are taken up in 1327 fasli, the year 
1328 is a suitable one for giving effect to the 
commuiaiion order. [Morslicad, M. C.) Miss 
Salono V. Rekha Sinv-h, 2 Tat. L. B, 46 (Cr,). 

" S. 40 — ConiynUrtation of rent — Objection 
to— Grain required for service of idol. 

An application for commutation of grain rent 
into cash was made in March 1922 but it was not 
until January 1923 that the landlords hied a 
written statement, and in this there was no re- 
ference whacever to the requirements of any idol. 
The proceedings then went on with various in- 

ruptioos, but without any contention .even in 
the witnesses’ statements, that commutation 
would affect the service of tbe idol. The ground 
was first emphasised and accepted in the Revenue 
Othcer’s final order and would appear to have 
been urged only at the latest stage of the pro- 
ceedings, Held, that it was not an unreasonable 
inference that the objection was taken in the last 
resort, owing to the apprehension that commuta- 
uon would result in a lower rate of rent than ihe 
landlords were willing to accept, and that com- 
mutation should be ordered. [Morshead, M. C.) 
Kanhai lal v. Sri Thakur Lachmi Narain. 

2 Tat. L. K. 64 (Cr.). 

S. ^O-Commutation of rent — CompHcaF 

ed system of irrigation — Objection. 

The villages in question were supplied with 
water from an unquestionably elaborate system 
of irrigation. Commutation had been disallowed 
alter a personal enquiry by the Commissioner in 
other villages led by the saime system and the 
circumstances of the village concerned in these 
proceedings did not appear to be in any way dis- 
tinguishable. Held, that there was a good case 
made out against commutation. It is not reason- 
able that landlords shoukl, without good reason, 
allow the proceeding to go on - indefinitely at the 
cost ol trouble and expense to all concerned be- 
f ire putting forward this objection. [Morshead, 
M. C.) Babu Rajpati Narain Singh v. Partab 
Mahton. 2 Pat. L. R. 66 fCr.). 

S, —Commuiaiion of reni—lrrigaiion 

difficulties — Objection on the ground of. 

The objection to commutation of rent on the 
ground that the lands concerned depend on a 
complicated system of irrigation which distin- 
guishes I hem from other pattis in tbe same vil- 
lage Could be taken at any stage of the proceed- 
ings, though it would save parties trouble and 
expense if it had been taken earlier. [Morsheadt 
M, C.) Rameshwar Dval v. AchaibaR Sinha. 

2 Pat. L. B. 130 fCr,). 

S. 40 — Commutation— Landlord and 

tenant— Rent — Refusal of — Gomplicated sysic^n 
of irrigation. 

When a village is dependent upon a compli- 
cated system oi irrigation there ought to be a 
very careful enquiry to make sure that any lands 
within the village covered by an application for 
commutation are or are not in fact dependent ort 
the system. [Morshead, M. C.) Babu Bhagwan 
Prasad v. Lochan Gope. 2 Pat. L. R. 98 fCr,). 
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BEHGAI TENANCY ACT, S. 40. 

— S. ^0 —Commutation of rent — Principle 
to be borne in mind — Cash rents — Actual realtsa- 
iions. 

Ihe law prescribes two factors, viz.^ actual 
realisations for the past 10 years and comparative 
cash rents to which the Revenue Officer is to have 
regard in making the commutation. It does not 
debar the consideration of other facts but it gives 
these two an unquestionable prominence. When 
a landlord has been content for 10 years or so to 
accept a certain sum, he is not entitled to come 
forward at the end ol the period and say “ it is 
true that I have only been able to collect so much 
all these years but I might have collecied a great 
deal more had f looked after my interests better, 
instead of allowing the ryots or ray servants to 
take advantage of me.’’ The landlord mast in or • 
dinary cases be held to be bound by his own 
standard of collection. It does not matter what 
proportion of holdings is cultivated so long as it 
is known what the holding actually brought in. 
Of coarse the extent of cultivation may be a 
matter of considerable importance should there 
be evidence of systematic neglect by the raiyats 
to cultivate the land properly. [Morshead, M. C.) 
Nawab Chowdhury zj. Harihak Prasad Sinha. 

2 Pat. L R. 147 (Cr.). 

S. 40 — Commutation of rent— Average — 

Fair rent — How fixed. 

Chauraha rents are essentially different from 
ordinary bhaoli rents. Cash rents and com- 
muted bhaoli rent in the vicinity will be taken in- 
to account in commutation cases, but there is no 
reason why an average between them and the 
chauraha rents should oe taken or indeed that the 
corarnuted chauraha rents need be reduced at all 
in consequence of a comparison. Under S 40 of 
the Bengal Tenancy Act the Revenue Officer has 
not the power ol fixing fair rents, but is bound to 
give the landlord what bethinks is the reason- 
able equivalent of what he has been receiving 
in produce rents. (Po/cy, M. C.) Raghubak 
Singh v. Mahabir Mahton. 

2 Pat. L. R. 169 (Cr.). 

S. ^0 —Commutation of rent — Basis of — 

Rents fixed for different lands — Consideration 

of. 

Where in a commutation case rent receipts 
were produced in respect of other lands, but the 
Court rejected them, the action of the Court is 
prejudicial to the applicant. Local inspection 
affords only doubtful guidance as to the compara- 
tive value of the lands where the inspection was 
made at a time when there were no crops on the 
land for comparing the lands under commuta- 
tion with those whose rents had been previously 
commuied. [Morshead, M. C.) Chulhan Singh 
V. BiSHUN Mahton. 2 Pat. L. R. 173 (Cr.) 

S. ^^—Commutation of rent — Latge 

extent of cultivable land-left unculiivated-\Effect 
of. ■ 

Where in a commutation case it was found that 
the tenants had left a large extent of cultivable 
land uncultivated, held that commutation would 
give the tenants an unfair advantage and that 
commutation should be disavowed. {Morshead, 
d/. C.) BUJhawan Misser V. Ramgubam Singh. 

2 Pat, L. R. 177 (Cr.). 
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— S. ^0 —Commutation of rent — Crop fore- 

cast— Crop cutting experhnent—Dryage —Ridges 

— Other allowances^ 

The object of the resort to crop cuttings in a 
commutation case is to estimate in the absence 
of reliable accounts what the average annual re- 
alisations of the landloid during the past 10 years 
may have bean. In using the forecasts regard 
shojld be had not to the theoretical normal but 
to the actual normal of the preceding 10 ^ ears. 
Forecast estimates are of doubtful reliability and 
must not be rfgidly applied. Tbe rate of deduc- 
tion ‘on account of risk of season and cartage, etc., 
depend primarily on evidence in the case and a 
bard and fast rate is not one that can be safely 
prescribed. [M or she ad, I. C. S.) Kirit Narain 
Singh v. Chandardhari Singh. 

2 Pat. L, R. 191 (Cr.). 

S. 40 — Commutation of rent — Irrigation 

facilities — Experiments in crop cutting. 

On an application for commutation of rent in 
1922 the trial of the case was long delayed. The 
Sub-divisional Officer refused to allow commuta- 
tion on account of irrigation involved. His orders 
were set aside by the Commissioner on appeal 
from the order of the Collector who had confirm- 
ed it on the ground that it was too late to conduct 
crop-cutting experiments. Held, that t^e order of 
the Collector was unreasonable. The Commuta- 
tion Manual was intended as a rough guide for 
Revenue Officers, not as a Code. Where an irriga- 
tion system consists only cf a village or part of a 
village, commutation may generally be allowed. 
{B. Foley, I.C.S.) Maharaja Chandra Moulesh- 
WAR Prasad Singh Bahadur v Jharo Gope, 

2 Pat. L, R. 213 (cr ). 

S. 40 [^) — Commutation of rent—BaHs of 

crop-cuiting experiments — Actual realisations — 
Scope of the enquiry. 

The law says that in commutation cases the 
commuting officer shall have regard amongst 
other things to the actual realisations but does 
not say that be may not have regard to other 
factors or that he is bound to base his commuta- 
tion on the factors specified in S. 40 (4) only- The 
results of crop-cutting experiments can be taken 
into account. [Morshead, iVJ.C.) Inderdeo Narain 
Singh v. G. B. Solano. 

2 Pat. L. R. 114 (Cr.) 

Ss. 40 (4) (b) and 69— Commutation of 

rent — Basis of - — Realisation — Khasra — Value 
of. 

As regards the question whether commutation 
should be based on the landlord’s actual realisa- 
tions or whether it should be based on what he 
might reasonably demand but has not actually 
realised, Held, that the landlord could not expect 
to get more than what he has been in the habit of 
realibii-jg unless he can make out some special 
justification for a higher rate. Rent receipts pro- 
duced by the tenants and admitted by the land- 
lord supply a fairly substantial basis. The land- 
lord must show some reason beyond his own 
control for realising less than what he might have 
realised before he can be entitled to a higher rent. 

( Morshead, M, C.) Ramprit Ojha v. Maharaja 
Kumar Gopal Saran Narain Singh. 

2 Pat, I. R. 151 (Cr.). 
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Sa. 44 and in-ejectmcnt — Hold- 
ing over — Effect. 

After the expiry of a lease, the tenant held 
over for some time and subsequently another 
lease was executed. In a .suit for ejectment under 
S. 44, B. T. Act, on the ground the term had ex- 
pired, held S, 47 would be a bar. {Uiikciii, J ) 
Mahomed Sulaiman Khan v. Uma Charan Sil. 

79 I. C, 648. 

Ss. 49, 89 and 178, sub-s. (1). cl. (1)— 

Landlord and tenant — Consent decree — Tenancy 
for a term — Interpretation of decree — Uii der- 
raiyati interest — Effect on. 

An under-raiyat whose tenancy was for an 
unlimited time and not evidenced by any writing 
was sought to be ejected. The landljrd and the 
under-raiyat compromised the suit, the latter 
agreeing to pay a sum ot Rs. 20 as premium in 
addition to the annual rent ot Rs. 12-8-0 and a 
premium of Rs. 44 at the end of every nine years, 
in case of default in payment of the premium the 
tenant was liable to be ejected. Held, in a sub- 
sequent suit by the landlord to eject the tenant 
On the ground of default in the payment of pre- 
mium, that the consent decree did not have the 
effect ol transferring the tenancy which at its 
inception was for an unlimited time into a ten- 
ancy for a term governed by a written lease 
under S. 49 of the B.- T. Act ; and that the tenant 
could be ejected only after a notice as contemplat- 
ed in S. 49 [b] and in execution ot a decree. In 
view of the provisions of S. 178, sub-s (1), cl. (c) 
of B, T. Act the stipulation in the compromise for 
ejectment on default of payment of the 
premium was of no avail and it was not 
open to the landlord and tenant to contract 
themselves out of the provisions of S. 49 of 
the B, T. Act. Where a decree has been made by 
consent on the basis of a petition for compromise, 
the contract of the parties is not the less a con- 
tract and subject to incidents of a contract, be- 
cause theie is superadded the command of the 
Judge, This principle is in essence recognized in 
S. i47-A of the B. T. Act which deals with com' 
promise of suits between landlords and tenants. 
[Udokerjee and Snhrawardy^ //.) Ganesh 
Chandra Pal r. Chandra Mohan Datta. 

28 C. W. N. 984. 

S. 49-K — Sale in contraveniion of — 

Validity— Application to set aside — Limitation. 

The sale ot a tenure held by an aboriginal in 
execution of a money decree in contravention of 
S. 49'K is a nullity and not merely an irregular 
sale, 

The sale being a nullity neither Art. 12 nor 
Art. 166 applied to an application to set it aside. 
{C hatter jea and Pan ton, JJ.) Jogeshwar 
MaHATab V. Jhapal Santal. 61 Cal. 234 : 

28 C. W, N. 656 ; 82 I. C. 848 :T924 Cal. 638. 

■'"Ss. 60, 101, 102 and 116 — Record of 

rights — Entry in — Tenure holders— Enhanceynent 
of rent — Uniform payment of rent for 20 years. 

When the record of rights was being prepared 
in the year 1903 there was a dispute under S. 103-A 
of the B. T. Act, that is, after the draft record 
was published but before 6nal publication and 
the result of that dispute was that the Assistant 
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Settlement Officer directed that the defendants, 
the tenure holders, should be entered in the 
record of rights as tenure holders and nothing 
more. They were so entered and no entry was 
made as provided in S. 102 as to whether they 
were permanent tenure holders or not or whether 
the rent was liable to enbancemeni during the 
continuance of the tenancy. The whole question 
was apparently left open. The particulars refer- 
red to in S. 102 were not in fact entered in the 
record of rights. In the decision which was come 
to in that dispute under S, 103A the Assistant 
Settlement Officer staled that there was no evi- 
dence of the rent being dxed for ever and under 
the circumstances he merely ordered the defend- 
auos^ names to be entered as tenure- holders. HM 
that the decision ofthe Assistant Settlement Officer 
could not be regarded as a substantive part of the 
record ot rights and the record ot rights could 
not be read as if it stated that the defendants, 
(tenants) were not in fact tenure-holders at a fixed 
rate. The presumption arising under S. 50 only 
ceases to apply by reason of S. 115 when the 
particulars required by the order of the L'xal 
Government directing the survey and record of 
rigats to be prepared have been in fact recorded. 
It would not be right to presume that ihe entry 
in the record of rights meant to record anything 
more than what was actually recorded and where 
the question is lettopen as to whether they are 
permanent tenure-holders or whether the rent is 
liable to enbancement or not there is nothing in 
the record iiselt to throw light on the matter. 

Where for the last 20 years and before the de- 
fendants (tenanis) have been paying the same 
rent, it may be presumed that their rent is- not 
liable to enhancement especially where they are 
recorded as tenure-holders. [Dawson MiDer, C. J, 
and MiUlick , 7.) Kamaluddin Ahmad v. Kumar 
Ramanand Singh. 3 Pat. 120 : 

78 I. C. 605 : 1924 P. H. C. Q. 1: 

1924 P. 443. 

Sa. 60, 115 — Publication of record of 

rights— Presumption thereafter. 

After the publication of a record of rights the 
presumption under S. 50, B. T. Act, will not apply 
in favour of tenants and if they rely on a tenancy 
at fixed rate, they must prove the same from the 
date of the Permanent SettJ-ement. [Daioson 
Miller, CJ. and Foster, 7.) Ramsaran Mahton v. 
Md, Aradut Hussain. 80 I. C. 926. 

50— Settlement of fair and equitable 

rent — Enhancement — Plea that defendant is a 
fixed rate raiyat— Evidence. Narendra Lal 
Chowdhury V , Benode Blhari Sadhukhan. 

1924 Cal. 143. 

Ss, 60 (2), 103(b), l.llA and lU— Fixity 

of tent - Presumption^— Qaimi tetiure — Record of 
rights — Paymait of same rent for years. 

In a suit for enhancement of rent under S. 7 of 
the B. T, Act, record of rights with regarffitothe 
tenancy was finally published on 2 8-5 1918. 
The record was that it was a Qairni tenure but 
not Mokarrari. that having regard to the 

provisions of S. 115 of the B. T. Act as it had 
been recorded under Ch. X of the Act, that th^- 
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tenancy was not Mokarrari,the presumption under 
S. 50 cannot apply to the tenancy. It cannot be 
held in a case brought under the B. T. Act that 
any presumption arises as to the hxity of rent 
from mere payment of the same rate of rent for 
a number of years apart from the presumption 
arising under S. 50 of the Act. To hold otherwise 
would be to reiiuire every landlord to enhance 
the rent of every tenant under him at certain in- 
tervals of time which he might not himself 
desire to do. ewbould and Ghosc, JJ.) BRaJa 
Das Roy v. Bankim Chandra Bhuig. 

61 Cal. 454: 1924 Cal. 660. 

— S. 50 (2)-“Presumption under. 

75 I. C. 556 : 28 C, W. N. 752. 

Ss. 60 (2) and 102— Hajdbadi ienancy — 

Remission or abatement of rent in years of flood 

— Vniforyn rent — Presumption, 

Sec. 50, cl. (2) lays down that the presumption 
under it would arise it it is proved in any suit or 
other proceeding that a tenant and his predeces- 
sor-in-igterest have held at a rent or rate of rent 
which has not been changed daring the 20 years 
immediately before the institution of the suit or 
proceeding. It is not necessary to prove actual 
payment of rent provided the tenancy is held at 
a uniform rent or rate of rent for 20 years before 
the suit. It is difficult, however, to see how it 
can be said that a particular rent is payable when 
that rent is not payable according to custom in 
the years of flood. 

In cases of pure hajabadi tenancies no rent is 
paid at all in years of flood not because the land- 
lord does not realise it, but according to some 
custom he cannot realise it. The expression 
“rent” is defined in the Act as something lawfully 
payable or deliverable to the landlord tor the use 
and occupation of the land. Under the custom 
the rent lawfully payable for a particular year in 
which there is flood is not the full rent but a 
lesser sum, in respect of the mixed tenancies, 
The landlord cannot sue the tenant in a Court of 
law for rent in respect of the hajabadi tenancies 
nor the full rent of mixed tenancies in the years 
of flood. Sec, 50, cl. (2) was intended to apply 
to cases like these where under a custom a ten- 
ant gets an abatement of rent from the landlord. 
[Chatierjee and Pan ton, JJ.) Buoy Chand Maha- 
TAB V . Akhil BfiToiA. 51 Cal. 314 ; 

28 C. W, N. 529 : 81 I. C. 564 : 

1924 Cal. 648. 

— S. 60 (2) — Presamp Hon under — Purchase 

from tenant-^Alteration of renU 

Where a transferee for value from the original 
tenant of the holding produced their dakhilas ol 
the fasUs 1299, 1311 and 1323 and the rent -speci- 
fied in them was the same, the mere fact that 
there were two intervening periods of twelve 
years between the dates of these dakhiias is no 
ground for deaying to the transferee the benefit 
of the nresumption under S. 50 (2). [Walmsicy 
and Mooherjiy JJ.) Puran Chamdka Sow v. 
Kanta Mohan Ml’Llick, 39 C. L. J. 437 ; 

1924 Cal. 875. 

— — S, 50 [.2] —Sub- division of tenure — Effect 
^Presumption of fixity of rent. 
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Where after a tenure is divided, the different 
parts into which the tenure is divided are held at 
a proportionate rent and the aggregate rent equals 
the original rent, the tenure-holder is entitled to 
the benefit of the presumption under S. 50 (2), 
Bengal Tenancy Act. [Suhrawardy and Chotsner, 
JJ.) GoUR Krishna Sakkar v. Nilmadhab 
Saha. 78 I. G. 744. 

S. bZ—Abatem^yit of rent — Diluvion — 

Permanent tenure — Contract — Specification 

In the case of a permanent tenure the parties 
I to a lease can make a contract the result of which 
would be to deprive the tenant of the benefit of 

S. 52, Where in a kabuliyat it was stated that 

“there shall never be any decrease or increase of 
the rent fixed in the kabuliyat,’’ held that was a 
condition usually expressed in a permanent lease 
at a fixed rate of rent and that it did not deprive 
the tenant of his shatutory advantage of an abate- 
ment of rent on diluvion. {Mewbould and Ghose, 
JJ .) Umesh Chandra Chakrabarty v. Moti 
Lal BasU Roy. 39 C. L. J. 431 : 

1924 Cal. 880. 

3 . b2— Abatement of rent-Suit yof— 

Proof, 

In a suit for abatement of rent under S. 52, B. 

T, Act, plaintiff has to prove a diminution in 
area since the Settlement Officer settled a fair 
rent for the holding, [Dawson Miller^ C. J, and 
MiUlick, JJ) Maharaja Bahadur Kesho Prasad 
Singh v . Bhagwat Saran Pande. 

1924 IP. H. C C. 18 : 75 I. G, 670 : 

5 Pat. L. T. 98 : 1924 P. 511. 

S. 52 — Rent claimed on basis of excess 

in area— Burden of proof. Manindrachandra 
Nandi v. Kaulat Shaik. 28 C, W. N. 264 : 

79 I. C. 852 : 1924 Cal. 374. 

S. 62 (1) [\i)—Rent~-Ahatcment of--Re- 

duciion of area — Settlement . 

Where the lands in the occupation of the de- 
fendants during the years in question are identi- 
cal with the lands held by them in 1899, that is, 
prtma facie, a fatal obstacle in the way of the 
defendants, for in order to bring their case with- 
in S. 52, sub-section 1, clause (6) they must estab- 
lish a deficiency in the area of their holding as 
compared with the area for which rent had been 
previously paid by them. Where there was no 
proof of any diminution of area, and further at 
the time of the original settlement the rent was 
fixed at a specified rate per unit of measurement 
or at different rates according to t^e quality of the 
land, and it was also not proved that the tenant 
was t'' pay at a specified rate or rates for airth'e 
land of which he was put in possession according 
to its true area bat the circumstances of the case 
showed that the rent fi.’ied was a consolidated one 
the fact that the area of the tenancy as stated in 
1899 was found to be less in 1918 did 'not, by it- 
self, jusiify the conclusion that the tenant hold at 
fixed rate which bad to be applied to area ascer- 
tained by measurement in order to determine the 
rent payable by them. [Mciokerjee and Rankin, 
JJ .) ALi Nawaz V. Karim Baksh Choudiiury, 
40 C. L. J. 63 : 1924 Cal. 1044. 
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S. 52 (b) — Lease of land within specific i 

boundaries — Reduction of rent —Claim for — If can 
be allowed. ^ 

Where a certain quantity of land within definite 
boundaries is let out and the area is filed not i 
with reference to actual measurement but by ap- ! 
proximate estimate and the rent fixed is a lump 
sum for the land within the boundaries, S, 52 (6) ! 
will not apply as no question of deficiency of area i 
can arise. {Suhrawardy and Chotsner, JJ.) : 
Sheikh Abdul Mannaf v, Sheikh Muslim. 

70 1. C 978. , 

S. 70 — Decree of Revenue Court — Power | 

of Civil Court to depart from — Order under S. 70 | 
of the B. T. Act— 'Effect of. ' 

Where in repect of certain faslis the Revenue J 
Court had decided the amount of rent payable , 
under S. 70, the Civil Court has no j 
jurisdiction to pass a decree for the same ; 
period. To find out whether an order of the | 
Revenue Court purporting to be passed under S. 70 i 
of the B. T. Act is a final order enforceable as a j 
decree, the order must be read as a whole. Where , 
the takhmina papers were considered by the Sub- ; 
divisional Officer and the division was approv- 
ed, and With regard to the landlord's share a ' 
further direction was given that if he did not ac- ! 
cept it then it should be sold and the money de- 1 
posited in the treasury, Held, that the money so j 
deposited was the sale proceeds of the landlord’s j 
share and consequently it was his money ; no j 
further direction was necessary and the landlord i 
would be entitled on that order to withdraw the | 
money. That was clearly a final order enforce- 
able as a decree and the provisions of S. 70 of the 
Act were fully complied with. [Das and Ross, | 
JJ.) Binode Behaki Bose v. Tokhi Singh. i 

78 L C. 465 : 1924 T. H. C. C. 21 1 ; 1924 P. 604. i 

S. 70 — Suit for rent— Civil Court— Juris- 
diction of — Final order of Revenue Court on 
division of crops. 

Where in prior proceedings for division of 
crops in a Revenue Court, a final order under 
S. 70, B,T. Act, had been passed for certain faslis, 
a civil court has no jurisdiction to pass orders 
relating to rent for the same period. {Das and 
Ross, //.) Ray Binode Behari Bose v. Tokhi 
Singh. 78 I. C. 465. 

S. 74 — Ahwab — Dak and bhet expenses — 

Construction of leases 

A KabuUyat must be construed as a whole to 
see if a certain item therein is an abwab. Where 
it provided for rent at a certain rate and a certain ' 
amount for dak and bhet expenses and the total | 
payable in instalments, the latter are not abwabs. 
{Suhrawardy and Page,JJ.] Nalini Bhusan 
Gupta v. Ah Mia. 51 Cal. 643 : 

79 I, C. 346 : 1924 Cal. 877. 

— — *8. %6—Sub'lease bv ryot — Stipulaiion for 
renewal — Heirs if can execute fresh lease. 

A stipulation in a lease granted by a raiyat to 
an under-raiyat that after the expiry of the 
period a renewal would be granted is valid. The 
original lessee’s heirs can e.xecute the renewal 
kabultyai, {Suhrawardy and Chotzner, JJ.) 
Srimati Shulachana V. Kali Bibl 79 I. C. 317. 

Y D 1924—6 
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S. 86 (6) and (7) — Surrender by tenant — 

Prior transfer of portion of non-transferable 
holding—Landiord’s right Mt. Sheoraji Kuar 

Dhani Mian. 75 I. C. 790 : 3 Pat. 1 : 1924 P. 1. 

87 — If e xhanstive — Abandonment — 

What amounts to — Mortgage by tenant, 

Apart from S. 87 there may be abandonment 
of a holding but in such a case it must be proved 
either that the tenant has transferred his whole 
interest in the property and ceased to take any 
further interest therein by means of a sale or 
that he has abandoned the right to retake posses- 
sion in future or has either lelt the village with- 
out any intention of returning or done some 
other act which would clearly indicate that he 
has no longer retained the spes recuperandi^ The 
fact that he has mortgaged the property under a 
usufructuary mortgage and given entire posses- 
sion to the mortgagees continuing himself to 
remain in the same village affords in itself no evi- 
dence from which abandonment can be inferred, 
{Dawson Miller, C /. and Mulhok, J.) RaM Lal 
Mander V. Kuldip Narayan Tewari. 

5 Pat. L. T. 40 7 : 75 I.C. 841 : 

3 Pat. 128 : 1924 P. 440. 

S. — Non- transferable occupancy hold- 
ing — Transfer oj — Lease by transferee to raiyat 
^Landlord^s right to eject— Section if exhausted, 

A non-transferable occupancy holding was sold 
in execution of a decree against the raiyat and the 
latter took a sub-lease from the purchaser, remain- 
ed in possession and did not pay rent to the land- 
lord. The landlord sued the purchaser in eject- 
ment. Held, there was no abandonment or 
repudiation of the tenancy by the raiyat and 
the suit in ejectment did not lie as 
he has no right to piesent possession but in a 
proper suit the landlord Could get a declaration 
that the puichaser had obtained no lights as 
against him. 

Quaere, if S. 87 is exhaustive ? [Rankin and 
Mnkhcrji, JJ.) Ramesh Chandka Mitra v Daiba 
Charan Das. 28 C. W. N. 602 : 78 L C. 497 : 

39 G. L> J. 366 : 1924 Cal. 900. 

Sg, 102 and 115 — Record of rights — 

Entry in— Status of tenants. 

If the entries in the record of rights do not re- 
cord particulars under the provisions of S. 102, 
cl. (6), then the presumption under S. 50 of the 
Act applies and of course if ihe particulars to be 
recorded under S.102, Gi.{6) have not been rightly 
recorded equally then the presumption under S.60 
arises and S. 115 has no application. The entry 
of the defendants as settled ryots in the record 
of rights under S. 102, cl. (fi) is a compliance 
with that section and consequently the presump- 
tion under S. 5Q does not arise. The provisions 
of S. 102 . are not mandatory. [Greaves and 
Graham, JJ.) Mofizuddin Chowdhury v. Rajen- 
DRA Nath Samval. 40 C.L.J. 248* 

— — ■— -S. 103-B — Presuniptiou under — Non- 

agricultural land. 

Although strictly speaking the presumption 
under Sec. 103-B is not applicable to non-agri- 
cuUural land to the extent to which it is applica- 
ble with regard to agricultural lands, still such 
entry raises some presumption with regard to 
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the fact recorded in it. {Ncwbould and Ghose, 
JJ.) Chand Mia Munshi v. Iukamia. 

28 C. W. N. 516 :80 I. C. 805 : 

1924 Cal. 667. 

S. 103-E — Record of rights— Presump- 
tion of correctness — Evidence in rebuttal of. 

Evidence ot facts, documentary or oral, of a 
date prior to that of the publication of the Record 
of Rights is admissible and should be taken into 
consideration in determtuing whether the pre- 
sumption under S. lOS-B as amended has been 
rebutted or not. 

The Provincial Settlement Records must be 
considered of very high value in determining the 
status of the tenants and the Provincial Settle- 
ment Record is sudicient to rebut the presump- 
tion of correctness that must attach to the Re- 
visional Settlement Records in this case because 
it was conceded that there was no oral evidence 
in the case on the point. [Das and Adann^ JJ.) 
Raghl'Nath Misra V, Ram Behara. 

5 Pat. L. T. 140. 

S. 103-B (3) — Entr^ in Record of Rights 

— Rate of rent — R! on -agricultural land. 

An entry in the Record ot Rights as to the rate 
of rent of non-agricultural land is admissible 
evidence in a suit for rent and can form corrobo- 
rative evidence in the case, the weight to be 
given to it depending on the circumstances of the 
case. [Suhrawardy and Page, JJ.) Rakimjan v. 
Amab Krishna Chowdhurv. 78 I. C. 169. 

S. 103-B — Record of Rights — Entry 

giving raiyats abatement of rent on ini^ndaiion — 
Local CHS torn — Presumption of correctness. 

An entry in the record of rights that if inun- 
dation takes place the raiyats are to get a rate- 
able deduction of rent is an entry of local custom 
and under S. 103-B is presumed to be correct 
till the landlord proves no such custom exists. 
Such a custom is neither vague nor unreasonable. 
{Rankin and Mukherji, JJ.) Umesh Chandra 
Durbar v. Chowdhury Jamini Nath Mullick. 

78 I. C. 836. 

Enhancement of rent— Settle- 
ment of fair and equitable rent — Record of rights 
— Limitation. 

Where the plaintiff sues for recovery or con- 
firmation of possession of a portion of a tenancy 
wrongly left out in the record of rights by the 
settlement officer the suit has to be brought with- 
in 6 months from the date of the.final publication 
of the record of rights and if that period expires 
on a holiday the suit may be brought on the re- 
opening day. S, 104'H only contemplates a case 
where a person has been aggrieved so far as an 
entry - of rent is concerned, [Woodroffe and 
Suhrawardy, JJ.) Secretary of State for 
India v* Sarat Chandra Hajra, 

40C, L. J. 235. 

■ ^8. 106 — Malguzars—lf can maintain 

suit, 

Ualguzars are agents of the proprietors and 
can maintain suits under S, 105. B, T. Act. 
{Suhrawardy arid Duval, JJ.) Rawijuddin v. Rai 
Radha Kanta Aich Bahadur. 80 I. c. 987. 
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S. lOa—Settlement of rent — Application 

filed by all landlords, but signed by some — Main- 
tainability. 3 Pat. 67 : 2 Pat. L. R. 169 r 

79 I. C. 6 : 1924 P. 104. 

^Ss. 105 and 107 — Fair and equitable rent 

— Decision of revenue officer — When conclusive. 

Under S. 105 (h) when tbe panici agree amongst 
themselves by compromise or otherwise as to 
the amount of the fair rent, it is incumbent upon 
the revenue officer to satisfy hiraseif that the 
amount agreed upon is fair and equitable and it 
13 Only it he is so satisfied that he can record the 
amount agreed upon as the iair and equitable 
rent ; if he is not so satisfied he has to settle a 
iair and equitable rent as provided in sub sections 
(4) and (5 d Tne decision ot the Revenue Officer 
operates as a decree of a Civil Court in a suit bet- 
ween the parties ; and it has the torce and effect 
of a final decree which decides two vital elements 
of relationship between the parties ; first that the 
defendants hold the land subject to the payment 
of rent ; and that the fair rent is that fixed by 
ihe Revenue Officer. [Mookerjec and Rankin, 
JJ.) Dharani Mohan Rai v. Ashutosh Mukerji. 

40 C. L. J. 34 : 82 I. C. 396 : 1924 Cal. 907. 

S. 106— Stnil under— Withdrawn with 

liberty to sue afresh — Suit in civil court — Main- 
tainability. 

The statutory provisions of S. l06 should be 
strictU enforced and not wQittled down. Where 
a landlord who had sued in the revenue court for 
correction ot an entry in the record of rights as 
to the status of his tenant, withdrew the suit with 
liberty to sue again and did not institute a fresh 
Suit under S. 1U6, Held, that a suit in the civil 
court for the same relief was not maintainable. 
[Mookerjee and Walmsley^ JJ.) Dino Nath Sik- 
DARz^. Anadi Krishna Dutt. 

28 C, W. N. 703 : 1924 Cal. 854. 

S. lOd— Question of area — Determina- 
tion — Civil Court if can question — Setllcnieni 
Officer's proceedings. 

In a suit for abatement of rent the Settlement 
Officer’s determination of the area- actually held 
cannot be re-agitated in the Civil Court since the 
same has unce oeen determined under S. 105*. 
{Dawson Milter, C. J. and MuLltck, J.) Maha- 
raja Bahadur Kesho Prasad Singh v. Bhag- 
WANT Saran Pande.- 5 Pat. L. T. 98 : 

75 I. C. 670 I 1924 P. H. C. C. 18 : 1924 P. 511. 

— S. Ill— and effect of— Suit for 

rent — Preparation of Record of Rights — Stay. 

Plaintiff instituted a suit on the l4th April 1919 
for recovery of rent at an enhanced race under 
S, 30 as well as for additional rent under S. 52 of 
the Act against the defendant who was a tenant. 
The defendant put in his written statement on 
2nd June 1919 and subsequently on 4-7-1921 he 
raised an objection that the suit could not be pro- 
ceeded with having regard to the provisions of 
S, 111 of the B, r. Act as an order had been made 
in June 1920 under S, 101 directing the prepara- 
tion of a record of rights. Held, that under the 
circumstances the proper course for the trial 
court was to adjourn ihe trial of the suit until 
after the final publication of the record of rights, 
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The expression “ shall not entertain " includes 
the cases not only not already instituted but cases 
where suits Lave already been instituted but not 
tried. The object ot the legislature is to avoid ‘ 
condicting decisions of the Civil and the Revenue 
Courts on the same matters. That is why the 
trial of the suit or application in civil court is pro- 
hibited by the section as soon as the order for 
the preparation ot the record of rights has been 
made. [Chatterjee and Panton, JJ.) Promode 
Nath Roy v. Basiruddin Quazi. 

51 Cal. 230 : 28 C, W. N. 631 ; 81 I C. 993 : 

40 C. L. J. 17Y : 1924 Cal. 704. 

'S, 111-A — Suit for declaration — Cause of 

action — Entry in record of rights — Nona-gricuh 
Jurat land. 

There was a record of rights of the mouzah in 
which a tank was situated, under Chap. X. The I 
tank was recorded as within the tenancy of the 
plaintiffs, but it was also recorded that tbe de- 
fendants would be entitled to rear fishes and use 
the water of the tank. But the plaintiffs said that 
the defendants have no right to rear fishes in 
the tank and the record of rights was erroneous 
to that extent. The suit has been brought for a 
declaratory decree as provided in the proviso to 
Sec. lii-A. The defendant No. 1 contested the 
suit and he pleaded that he and bis predecessors 
before tiim were the proprietors of b-annas share 
of the tank and another person was the proprie- 
tor o± the remaining 10-annas share and he fur- 
ther pleaded that ne and his ancestors have been 
exercising possession over the 6 annas share of 
the tank for the last 50 years by nsing its water 
and rearing and catching fishes. Tha lower Court 
dismissed the suit entnely, holding against the 
plaintiffs tiiat they had no cause of action. 
Held, that the- record, if allowed to stand, res- 
tricted the absolute ownership of tbe plaintiffs 
and disentitled them from excluding the defend- 
ants from exercising some acts oi possession. 
They had therefore the right to complain against 
the entry in the record of rights and this gave 
them a good cause of action. {Newbould and 
Glw^y //.) Chand Mia Munshi v, Tukamia. 

28 C. W. N. 516 : 80 I. C. 805 : 1924 Cal, 667. 

Ss, 115 and 50 — Scope and effect of — 

Presumptions as to fixity of rent — Entry in re- 
cord oi rights, 76 I. C. 401. 

S. lid— Thereafter — Meaning of. 

The word ‘Thereafter" refers to a period sub- 
sequent to the. publication oi a Record of Rights. 
\MaUr, CJ. and Foster, J,] Ramsaran Mahton 
V. Md. Aradat Hussain.- 80 I. C, 926. 

S. 147-A — Compromise decree not com- 
plying with terms ot tbe section. 

1924 P. 204. 

S. 148 — Assignee of property with back 

and future rents — Right to execute decree for 
arrears of rent. 

An assignment of properties with all back and 
future rents does not entitle the assignee to exe- 
cute a decree for rent subsequently obtained by 
the landlord when the decree itself had not been 
assigne'd to him. S, 148 does not assist the as- 
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signoe, for, if at all, those provisions impose on 
the transferee of a rent decree a further disabili- 
ty which must be removed before he can apply 
for executing the decree as a rent decree. {Walms- 
ley and Mukerp, }],) Matuurapur Zemindari 
Co., Ltd. Bhasaram Mandal. 

28 C. W. N. 626 ; 39 C.LJ, 373 : 80 I C. 881 : 

51 Cal. 703 ; 1924 Cal. 661. 

— S. 148-A — Suit by co-sharer — Pleadings 

— Consiruction — Rent decree. 

The question in the case turned upon whether 
or not the decree in execution of which the de- 
fendants made their purchase was a rent decree. 
The suit was by a co-sharer landlord and the 
plaint recited the rent payable for the whole 16 
annas share and the amounts payable to the dif- 
ferent sharers, the amouiils pa>able to the plain- 
tiff together with damages, and the amounts pay- 
able to the other sharers, The plaint also alleg- 
ed that the other co-sharers landlords had con- 
cealed from him what was due to plaintiff, and 
plaintiff asked for a decree for the amount due to 
himself alone and in the alternative' also prayed 
that it the other landlords also wanted to recover 
what was due to them, they might be transposed 
from the category of defendants to plffs. Held, 
that the decree in the suit was a rent decree and 
there was sufficient compliance with S. 148-A. 
{iValmsley and .Suhrawardy\ JJ.) Jaga Bandhu 
Nandi v. Abdul Hamid Mea. 28 G. AV. N. 757: 

1925 Cal. 82. 

Ss- 148-A and 167 — Rent decree — Annul- 
ment of incumbrances —Form of action. 

Having regard to the tact that the special pro- 
vision of-S. 148-A of the B. T. Act enable the 
purchaser at a rent sale to defeat the right of a 
person who was no party to the rent, substantial 
compliance with the terms of the section would 
not be enough to give the auction purchaser a 
title to annul the- incumbrance, but the terms of 
the section should be strictly complied with. In 
order that a suit might comply with S. 148-A of 
the B. T. Act the hist requisite is that the co- 
sharer landlord should sue for recovery of the 
rent due to all the landlords, and, secondly, if he 
is unable to find out the dues to the other co- 
sharers he would be entitled to proceed with the 
I suit for his share only. [Newbould and Ghose^ 
JJ.) Gangamani Biswas v, Rabja Ali Chauki- 
DAR. 40 C L. J. 512 : 51 C, 935. 

S. 153 — Explanation — Appeal when lies. 

77 1. C. 520. 

S. 15^— Order passed in execution — ‘ 

Scope of—'' Has decided a question of title." 

An order passed in execution must itself decide 
in order to be appealable a question relating to 
title to land or to some interest in land as bet- 
ween parlies having conflicting claims thereto. 
The words “ has decided a question of title’' in 
I S. 153 qualify both decree and order. [Suhra- 
I wardy, /.} Joymangalsen v. Saraeat All 
I 78 I, C. 236. 

S. 163 — Question relating to amount of 

rent — Second app.al — If lies. 

Where the question which arises in a rent suit 
is one relating to the amount of the rent payable 
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the case is excepted from the provisions of S. 153, 1 
B. T. Act, and a second appeal lies. [Dawson \ 
Miller, C. J. and Mullick, J.) Maharajadhikaj 
Sir Rameshwar Singh v. Wazul Haque. 

78 I. C. 463. 

S. 153 — Rate of rent— Dispute as to-- 

Second appeal. 

The defendant held under tte plaintiff a parcel 
of land and certain fruit trees thereon. The case 
for the plaintiff was that the land was settled first 
at the rate of Rs. 5 a year and that the trees were 
settled thereafter at the rate of Rs, 2 a year. The 
plaintiff accordingly claimed rent for the suit 
year at the rate of Rs. 7 for the land and the trees. 
The defendant contended that there was no 
separate settlement in respect of the trees and 
that the rent of Rs. 5 covered both the land and 
the trees. Held, that the decision on the question 
related to the amount ot reut annually payable 
and that a second appeal lay. [Mookerjee and 
Rankin, //.) Jonardi MaNdal v, Anadi Nath 
Ray. 89 C. L. J. 334 : 81 1. C, 667 : 

1924 Cal. 838. 

S. 160 (b)— Auction purchase at a rent 

sale — Howladar and tenants— Annulment of in-i 
cumbrances — Suit for recovery of possession. 

77 I. C. 1044. 

Ss. 161 and 86 (6)— Incumbrancer— Who 

is — Purchaser of portion of holding. Mx. Sheo- 
raji Kubr V. Dhani Mian, 3 Pat. 1 : 

76 I. C. 790 : 1924 P. 1, 

S. 167 — Annulment of incumbrance — 

Notice essential. 1924 Cal. 396. 

S. 167 — Incumbraytcc — Annulment — 

Burden of proof —Service of notice— Pendency of 
suit. 

The fact .that a mortgage suit or any other suit 
has been instituted by the incumbrancer cannot 
deprive the auction purchaser of his right to 
annul the incumbrance under the Bengal 
Tenancy Act if the application is made within the 
time prescribed by the section, that is to say, 
within one year of the date of the sale or the dale 
on which the purchaser first bad notice of the in- 
cumbrance. Under S. 167 (3) once the Collector 
has issued the notice the incumbrance must be 
deemed to have been annulled. This does not 
mean that the vahdity of the decree and the 
consequent annulment of the incumbrance cannot 
afterwards be called in question. The effect ol 
the section is to cast the burden of proof upon 
the person questioning the validity of the notice 
It is incumbent on the plaintiffs (mortgagees of 
the occupancy holdinlg) to prove that the landlord 
had in fact notice of the incumbrance more than 
12 months before he made the ap[ hcation to the 
Collector. [Daivsoii Miller, C. J. and Mullick, J,) 
Nxnd Kishore Chaudhuri V, Maharajadhiraj 
Sir Rameshwar Singh Bahadur. 

2 Pat. L, R. 19 ; 78 LG. 476 ; 1924 P, 615. 

— S. 167 — Rent decree— Sale in execution 

— Incumbrances — If annulled. 

The mere sale of property in execution of a 
rentdectee does not in itself without further steps 
being taken by the pm chaser, annul any iacum- 
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brance there may be existing on the property 
sold. [Dawson Miller, C. J, and Mullick, J,] Ram 
Lal Mander V. KULdip Narayan Tewari. 

6 Pat. L. T. 407 : 75 I. C. 841 : 
3 Pat. 126 : 1924 P. 440. 

£5. 170 [Z)—Ri§,ht to apply to set aside 

sale — Transferee of non-transferable holding. 

Where a holding has bean sold in execution of 
a decree for rent obtained by tlie lanolord, a 
transferee of a non-transferable holding who has 
not been recognised by his landlord cannot make 
a deposit ot the decretal amount under S. 170 (3). 
16 C. L, J. 548, Not Foil, [Newbould and Ghose, 
JJ.) Baraga Prasad Roy Chowdhury v. 
Foijuddi Halder. 39 C. L. J, 428 : 

28 C. W. N. 845 : 1924 Cal. 1005. 

S. 173 — Applicability of S, 47, C, P. Code 

and Art. 166, Lim, Act. ■ 

An application under S. 173. B. T. Act, is cogniz- 
able under S. 47, C.P. Code, and that being so the 
operation of Art, 166, Lim. Act, will be attracted. 
[Pearson and Graham, U.) Haripada HaldaR 
V, Baradapkosad Roy Choudhury. 

82 1. C. 322 : 61 Cal. 1014. 

S. 173 (2) — Purchase by judgment-debtor 

in execution— Sale if void. 1924 P. 318. 

S. 113 (3) — Sale to benamidar of judg- 
ment-debtor — If void — Discretion to set aside — 
Interference in revision, 

A sale to a benamidar of the judgment-debtor 
is not necessarily void but only voidable and it is 
within the discretion of the Court which ordered 
execution to determine whether the sale should 
stand or not. In the absence of prejudice, the 
High Court will not interfere in revision. [Suhra- 
wardy and Duval, JJ.) BrojendRA Nath 
Mukebjee z'. Jadunath Palta. 80 I. C. 708. 

S. 174 — Appeal — Order refusing to set 

aside sale. 

There is no appeal agamst an order dismissing 
for default an application to set aside a sale in 
execution of a rent decree by an unregisl^red 
purchaser of the holding. [Mukerji, J.) Debrani 
Debya V. Kumar Sarat Kumar Roy. 

39 C, L. J. 522 : 1924 C..791. 

S. 174— Applicability. 76 1, C, 278. 

S. 174~Setting aside sale— Deposit of 

amount— Validity of deposit— Mistake. Mir 
Dildar Ali V. Kusum Kumar. 1924 P. 266. 

S. IIS— Occupancy rights — Dispute — 

Compromise giving up rights— If valid, 

Where there was a bona fide dispute between 
the landlord and tenant as to whether the latter 
had occupancy rights and that was settled by a 
compromise decree to the effect there was no 
such right it does not contiavene the provisions 
of S. 176, B. T. Act, and is binding on the parties. 
[Dawson Miller, C. J, and Kulwant Sahay, J.) 
Macdonald v. Teknafain Rm. 76 I. C. 997. 

S. IS^-Uncler-raiyat — Stahis of — Acqui- 

sition of occupancy rights — Transfer of under- 
raiyaii interest — Legality of — Consent qf land' 
lord— Estoppel. 
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The B.T. Act has taken away the under-raiyat's 
right of acquiring a right ot occupancy under any 
condition except by local usage or custom. He 
is no better than a tenant at will with no tangible 
interest in the land except that of holding it till 
the eod of the agricultural year. The right of an 
under-raiyat is not heritable or transferable. 18 
C. L. J. 262 ; 42 C. 751 ; 43 C. 164 ; 32 C. L. J. 
46 ; 46 C. 43, Ref. The right of an under-raiyat 
is so unsubstantial that it gives him no title to 
recover possession even from a trespasser. An 
under-raiyat’s interest is not transterable even 
with the consent of the raiyat. Even it it is so 
transferable, a consent by the raiyat given long 
after the transfer cannot be said to have been 
made with the landlord’s consent. [Siihrawardy 
and Gtaham, //J Jnanendra Nath Mustaphi 
V, Dukhiram Santra. 23 C. W N. 865 : 

82 I. C. 386 ;40 C. L. J. 90: 1924 Cal. 850. 

S. 188— Sadcrr Malgusars — Posidon of — 

A g^nt— If includes more than one. 

Sadar Malguzars apDoin-ed under Regulation 
VII ol 1822 constitute ihe entire body of landlords 
within the meaning of S. 188, B. T. Act, and the 
tenants must be deemed to be holding under 
them. The rights of the proprietors are in 
abeyance so long as the Sadar Malguzars are in 
management. The word “ agent ” in S. 188 in- 
cludes also a plurality of agents. (Suhrawardy 
and Duval, JJ,) Ramijuddin v. Rai Radha 
Kanta AicH Bahadur. 80 I, C. 987. 

S. 189— Record of Rights — Entry in— 

Boundaries of neighbouring estates — Cadastral 
survey map^Value of. 

The entry in the record of rights operates in the 
same vvay between landlord and tenant, as between 
landlords of the same or of neighbouring estates 
or between tenant and tenant. The entry must be 
presumed to be correct until it is shown by the 
evidence to be incorrect. A Cadastral survey map 
is a map of very great importance. As is well 
known the first stage in the preparation of the 
record of rights is the Cadastral survey and de- 
marcation of boundaries. The procedure for a 
survey though directed to be made under the 
provisions of the Act must be that . laid 
down in the Bengal Survey Act and it must 
be conducted with all the publicity and notice to 
all the parties concerned as laid down in that Act. 
[Das and Ross, JJ.) Mazharul Ekbalu. Rajago- 
PAL Lal. 1924 P. H. 0. C. 213 ; 1924 P. 719. 

Sch. Ill, Alt. 3 — Applicability of — £s- 

sentials of Shorter period of limit atiom 

The shorter period of limimtion prescribed by 
Sch, III, Art. 3 applies on proof that the plaintiff 
is a raiyat and that he was dispossessed by the 
landlords. Where the plaintiff had purchased a 
portion of the tenant’s holding in execution of a 
money decree and had never obtained de.livery 
of possession, the article does not apply. 2 Pat. 
L. J. 567, Dist. (Ross and Sen, JJ.) Hari Mohan 
Prasad Chaudhury v. Md. Rashidul Haque. 

6 Pat. L. T, 616 : 1924 P. H. C. C. 268 : 

1924 P. 780. 

“Sch. Ill, Art. 3 —Landlord a nd tenant — 

Settlement of land by tenant with other persons 
— Dispossession by landlordSuit for recovery of 
poss cssion — Li mitaiion. 


EERAE INAM RULES. 

A person lo whom 1,100 bighas of nakdi jote 
land had been let for cultivation settled the land 
with tenants. He sued for recovery of possess! n 
alleging dispossession by the landlord. Held, that 
the suit was governed by Sch. Ill, Art. 3. 
To find out wheiher a person is a raiyat 
or not within the meaning of Sch. Ill, Art. 3 
the test is not the use which the tenant has 
nude of the land but fhe purpose for which 
the land is leased.' (Dtxss and Ross, JJ.) Gayan. 
Das V. Dwarka Man da r, 3 Pat. 640: 

82 I. C. 79 ; 1924 P. H. C, C. 269 : 1924 P. 557. 

Sch. Ill, Art. 3 — Landlord claiming title 

by auction purchase— Dispossession of raiyat — 
Suit for possession by ryot — Limitation. 

A landlord claiming title by purchase in execu- 
tion of a rent decree against a third person whom 
he alleged to be the tenant dispossessed plaintiff 
(the raiyat) of a part of his holding. It was 
found that the decree and sale were fraudulent 
and the plaintiff continued in possession even 
aflerwards. In a suit by [ hintifi for possession, 
Held, that the suit was not governed by the 2 
Years’ rule oi limitation under Sch. Ill, Art. 3. 24 
C. VV. N. 3cS2 ; 17 C.W.N. 317, Ref. [Suhrawardy 
and Page, JJ .) Kedar Nath Biswas v. Kamini 
SUNDARi Dasva. 28 C. ’W. N. 482 : 

78 I. C. 514 : 1924 Cal. 623. 
Sch, III, Art. 3 — N on-transferable occu- 
pancy holding — Purchaser — Recognition by some 
of the landlords— Dispossession by landlord not 
recognising- Litnitation for suit. 

Art. 3 of Sch. Ill relates only to a suit brought 
by a raiyat or under-raiyat against his landlord 
and not to a suit by a tenant against third parties 
who are irespassers- 15 C. 317 : 17 C. 926Ref. All 
the landlords, other than the contesting defendants 
accepted the plaintiff who had purchased a non- 
transferable occupancy holding as their tenants. 
The Contesting defendant took possession not 
only of his share but of the eniire holding. More 
than three years after the disposession plaintiff 
sued lor possession Held, that the suit was not 
barred by limitation under Sch. lU. Art. 3. 
IWookerJee and Panton, 7/,) Abdul Kader 
Sarkar V. Shaikh Lal Mahomed. 

39 C. L J. 581. 

Soh. HI, Art. 3 — Special period of liniiia- 

Uo7t — When applies. 

The Special period of limitation in Sch. Ill, Art, 
is available not only to the landlord but also to 
persons cUiming under him. The question of its 
applicability can be enquired into even if the 
landlords are not parties or having been made 
parties did not contest the suit or the appeal, 
[Suhrawardy and Chotsuief, JJ.) Hamid Ali v.. 
Ram Charan Goldar 79 I. G. 569. 

BEEAR INAM BVL'ES—Deshpande allowance 
— Nature of — Succession to. 

Deshpande allowance is an ‘dnam’' governed 
by the Berar Inam Rules, 185:>. Whether a certain 
person is entitled to succeed to it depends on the 
question whether they are the direct lineal heirs 
of the present incumbent or the incumbent to 
whom the inam is directed to be continued here- 
ditarily when the rules were made. (Koiwal,A.J C.) 
Chandrabhaga V. Ganesh Kesheo. 

76 1. C. 932 ; 1924 Nag. 234. 
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BEEAE INAM ETJLES, E. 6. 

E. 5 — Devoluiion of Inam estate — 

Mada tmash — A I ien a tion of — Validi ty . 

The devolution and incidents of an inam estate 
in Berar are regulated by the Berar Inatn Rules 
subject entirely to the Sanad or certificate evi- 
dencing the special terms of the grant. 

Madaimash is a grant for maintenance or sub- 
sistence under R. 5 and any permanent alienation 
or a transaction likely to result in a permanent 
alienation can only be acted on during the life- 
time of the then certificate holder and at his death 
by the order sanctioning the appointment of an- 
other inamdar the land passes to him free of any 
incumbrances imposed on the land by the last 
holder. [Prideaux and Kinkhide, A.LCs.) Bali- 
RAM Singh v, Ramchandra. 

78 I, C. 77 : 1924 Nag. 393. 

BERAE LAND EEVENUE CODE, S. 2^^— Agree- 
mint to sell — Specific performance decreed — Pre- 
emption— Right of. 

An agreement to sell land does not give rise to 
aright of pre-emption, but where on the basis of 
the agreement specific performance has been 
decreed, the right of pre-emption can be enforced. 
{Kotwal, AJ.Cd Tukakam v. Ukanda. 

76 I. C. 374 : 1924 Nag. 327 

S. 205 — Meheniama for no fixed amount 

is not within the section. 76 I. C. 668, 

S. 209 — Pre-empHon^Joint Hindu fami- 
ly — If a co-occupant, 

A joint Hindu famdy is a *‘co-occupant’’ with- 
in the meaning of S. 209 for the purpose of 
claiming rights of pre-emption. Tbe cumulative 
effect of the definitions of the expression ‘'occu- 
pant”, “holder,” 'holding,’ etc., in the Codeps that 
a person in whom the right to possession, enjoy- 
ment or disposal of unalienated land vests, or a 
class of persons or where there are more holders 
than one any one of such holders is an occupant 
and when there are more occupants than one in a 
single holding, each is a co-occupant. [Kinkhede, 
A. J. C.) Kisan V. SiTARAM. 81 I.C. 1009. 

S. 211 (2) — Pre-emption — Sale in lieu of 

debts — Co nsidcration. 

Where property is sold to a creditor and old 
debts are wiped out, the consideration for the 
purposes of a pre-emption suit is not the nominal 
value of the debts, but their market value. 
[Prideaux, AJ.C.) Amirkhan v. Shankar. 

78-1. C, 218. 

BEEAE LAND EEVENUE ACT, S. 220— Civil 
Court — Jurisdiction —Suit for declaring land- re- 
served for grazing cattle. 

A suit for declaring that certain land is reserv- 
ed for cattle grazing and as such cannot be let 
out is cognizable by a Civil Court, as it does not 
fall under S. 220. [Baker ^ J. C.) Rambux Moti. 

20 N. L. E. 70 t 78 I. C. 872 : 1924 Nag. 266. 

TilU— Auction sale — Right of bidder to withdraw 
^Nature of offer, 

A bidder at an auction sale can withdraw his 
bid before the fall of the hammer. Every bidder 
is ordinarily taken to make his^offer on condition 
It would be accepted or rejected within the period 
during which such sales ordinarily last and it 


BILL OF LADING, 

cannot be supposed he consented to keep it open 
for the unusual period of 6 weeks. [Walmsley 
and Mookerji, JJ.) Tularam Bhutunia v. Pur- 
nendra Narain Rai Deb Verma. 78 I. C. 710. 

BIHAR AND OEISSA PUBLIC DEMANDS RECO- 
VERY ACT (IV of 1914), S. 29 [2]— Application to 
set aside sale — Limitation — Notice, 

! The proprietors of a property sold, instead of 
applying at first under 5. 29 to'have the sale set 
aside, resorted to the Civil Court, making the 
Secretary of State a party. Hearing of the legal 
advice given upon a statement of facts compiled 
on behalf of the Secretary of State in regard to 
the suit they made a belated resort to S. 29. The 
Certificate Officer then acted on the advice given 
to the Secretary of State. Held, that it was not a 
judicial proceeding of the nature contemplated 
in S. 29 of the Act, ard was without jurisdiction. 

A Certificate Officer is not concerned in a pro- 
of edmg under S. 29 with advice tendered to 
Government as an interested party in a civil suit. 
It is his business to determine the application on 
the merits after giving an opportunity to all the 
parties affected to appear. [Morshead, M. C.) 
Jugal Kishore Narayan Singh v, Udho Singh. 

.2 Pat. L. R. 91 (Cr). 

Ss. 10 and 45— Non-service of notice — 

Burden of proof — Sale held more than a year 
before the Act — Limitation. 1924 Pat. 183. 

Sch. II, E. '43— pMfc/zi? St? by judgment- 

debtor — Validity. 

The prohibiiion in R. 43 against a certi- 
ficate debtor bidding for or purchasing the tenure 
applies only to sales for arrears of rent due and 
not for other dues such as cess. Even such a pur- 
chase does not render the sale void but only 
voidable, [JwaJa Prasad and Kulwant SaUay, JJ.) 
Masudanlal V. Ram Gulam Sahu. 

3 Pat. 458 ; 5 Pat. L/T. 447 : 78 I. C. 807 : 

1924 P. H. C. C. 240 : 1924 P. 547. 

BILL OF LADING — "'At merchant's risk'^ — Mean- 
ing of — Exemption from general average contri- 
: bution — J user tion to be conspicuous. 

: The object of a bill of lading is to provide for 

the rights and liabilities of the parties in refer- 
ence to the contract to carry and it is not concerned 
with liabilities to contribution in general average. 
The question whether an exemption clause covers 
the liability to contribution in general average in 
a case of proper jettison depends on the intention 
of the parties. If the shipowner wishes to relieve 
himself, hel must do so in clear words. 

The words “ At merchant's risk” will not, ex- 
empt a shipowner from liability to contribution in 
tbe case oi a proper jettison but wmuld exempt 
him from liability in the case of an improper jet- 
tison. It will also cover a case of loss caused by 
a collusion or stranding owing to the negligence 
of master or crew. 

If the shipowner wishes to introduce into the 
Bill of Lading a novel , clause exempting him from 
general average contribution, he , m*ist make it 
clear in words pointed conspicuously so that a 
person of ordinary capacity and care could not 
fail to see it [Aston, A. J. C.) OharamDas Tha- 
w'Erdas V. Persian Gulf Steam Navigation Co., 
Ltd. 78 I.C. 972. 
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BILL OF LADING, 

Exemption clause — Perils, of the sea — 

Burden of ^roof — Neglisence — What is— Damage 
hy bca water — Lia biliiy for. 

Where a bill of lading contains the usual ex- 
emption clause as regards the liability for acts of 
God, King’s enemies and the perils of the sea, in 
■a Suit by fhe consignee for damages for loss of 
goods, etc,, the deiendant ship-owner must plead 
and prove “ perils of the sea'* if that is his de- 
fence. If he makes ou.td. prima facie case plaintiff 
can rebut it by proving negligence on the part ot 
the defendant. 

In deciding what amounts to negligence, the 
mere fact that the accident might have been avoid- 
ed by greater foresight does not make it neg- 
ligence. If reasonable care is taken, the perils 
of the sea while not including the effects of mere 
ordinary wear and tear will include the conse- 
quences ot any kind of accidei't ending in da- 
mage by sea water. [Ra^^esam and Jackson, 
77.) Esufali Mahomedbhoy Allibhoy v, 
Thaha Ummal. 47 M. 610 : 20 L. W. 91 : 

80 I. C. 164 : (1924) M. W. N. 648 : 

47 M. L. J. 160 : 1924 M, 773. 

forms of — Binding nature-^ Knowledge 1 

— Presumption, 

Parties to a Bill of Lading are bound by all 
the conditions contained therein even if they have 
not read the same. The acceptance of the docu- 
ment without protest amounts to a tacit accept- 
ance of the same. Where the Bill of Lading 
stipulates that n o other cargo is to be shipped 
even for the purpose of ballasting other cargo 
should not be shipped in lieu of ballast. [Fawcett, 
AJ,C.) THE Standard Oil Coy. v, Haridas 
Valji. 79 I. C. 456. 

BOMBAY CITY MUNICIPAL ACT (III OF 1888), 
Ss. 257 and ^Kl—Storage iafik— Water-closet — 
'Notice issued to owne r oj premises requiring him 
to fill up storage tank-Non-compltance ivith — • 
Offence, 

A Commissioner is not entitled to give a notice 
under S. 257 (1) directing the landlord to main- 
tain the water closets in the house in good order 
by pumping a sufficient quantity of water into 
the cistern and non-compliance with the requisi- 
tion contained in the notice is not punishable 
under S. 471. [Muoleod, C. 7. and Shah, 7.J 
Emperor v. Sale Mahomed Haji, 

26 Bom. L, K 178 i 8ll. C. 6l6 ; 25 Or. L. J, 988 : 

1924 Bom. 337. 

S 298— Lmid acquisition — Recoupment 

^Acquisition of land outside street 'proposed io be 
reformed. 

It is not only open to the Municipality to acquire 
land for the purpose of making a street but they 
may also acquire, if it seems expedient, land out- 
side the regular line of such street for purposes 
of recoupment provided the land is contiguous. 
47 C. 500, Foil. [Lord Dunedin.) Khanderao 
V iTHOBA Kore V. The MuNictPAL Corporation 
OF Bombay. 48 Bom. 185 : 19 L. W. 1 : 

22 A. L. J. 11 (1924) M W, N. 77 : 

26 Bom. L. E. 193 : 33 M. L. T. iP.C.) 462 : 

2 Pat. L. E. 108 : 28 C. W. N, 375 : 

10 0. & A. L. E. 121 : L. E 5 P. C. 53 : 

39 C. L. 7. 201; 61 1. A. 14: 1 0.W..N. 114 : 

79 I. C. 948 ; 46 M, L. J. 169 : 1924-P. C. 3. 


I BOMBAY BT. MU.N. ACT, S. 48 (f). 

S. 615— Nuisance— Abatement — Power 

of Magistrate to order. Municipal Corporation 
OF Bombay v. Mallandaine. 48 Bom, 241 : 

1924 Bom. 241. 

BOMBAY COTTON DUTIES ACT. Ss. 16 and 26— 
Demand by Inspector of Cotton Excise to inspect 
godoivn—Rcfusal of access — Obstruction, 

An inspector of Cotton Excise went to a Cotton 
Mill and called upon its owner to open the store 
room with a view to inspect the records of sale, 
accounts, and samples, etc,, of the cotton goods 
produced and issued in and from the Mill, The 
owner of the Mill refused to give access to the In- 
spector to the godown. Later on the owner of 
the Mill wrote to the Inspector offering to op.en 
the godown for his inspection and it was also 
found that all the accounts in the possession of 
the owner had been already produced. The ac- 
cused was prosecuted for intentional obstruction 
of the Inspector in the exercise of his duty. Held, 
that toe owner of the Mill was guilty of the of- 
fence charged inasmuch as there was an obstruc- 
tion on his part to the free access to the go- 
down by the Inspector even though the purpose 
for which it was wanted was not established by 
the complainant. [Sfiah, A. C, 7. and Fawcett, 
7.) Emperor z', Mukundlal Bansilal. 

26 Bom. L E. 721 : 82 I. C. 363 : 

25 Cr. L. J. 1281 : 1924 Bom. 492. 

BOMBAY DISTEICT MUNICIPAL ACT (III OF 
1901), Ss. 3 (12) and 96 — Notice — New building — 
Street — Leaving of vacant . space — Bye daw 
No. 132. 

The petitioner, the owner of a large plot of 
land, left Its middle portion vacant for passage 
and built a one-storeyed house on one side of 
the passage. He began to build a chawi on the 
other side and applied for permission to the 
municipality to build another storey on the exist- 
ing house. As no reply was received from the 
Municipality for one month the petitioner com- 
menced to add the storey. Afterwards the Muni- 
cipalhy refused permissicQ and when the build- 
ing of tne storey was nearly completed, the 
Municipality projecuted the petitioner for breach 
of their bve-law No. 132 providing that the heighc 
of the building should not exceed the width of 
the street. Held, that the petitioner was not 
guilty , of having contravened bye law No. 132 
since the vacant space betwee.n the two buildings 
was not a street within S. 3 (12). [Maclcod, C. 7. 
and Shah, J.) Emperor v, Tyaballi Mulla, 

26 Bom. L. R. 216 ; 82 I. C. 62 : 

25 Cr. L, J. 1188 : 1924 Bom. 365. 

— 'S. 24 (2) — Applicability — Chairman of 

Committee, 

The Chairman of a Committee of Management 
13 not an official President and is not precluded 
from voting. [Kennedy, J.C. and Aston, A.J.C,) 
Santdass Mangharam V, Secretary of State. 

80 I. C. 951. 

S. 48 (f) — Bye-law— Legality of — 

Bombay Primary Education Act (I of 1918)— 
Census of school going-children. 


1924 Bom. 47. 
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BOMBAY DT. MON. ACI, S, 48 (j). 

S. 48 (j) — Octroi duty — Refund — Appli- 
cation for — Complianoe with bye law. 

Where octroi duty is levied from a person for 
keeping goods more than a fixed time within 
Municipal limits, and an application for refund is 
dismissed because it was not made within the 
time fixed in the bye-laws, the action of the 
Municipality is correct, even though the duty in 
applying is due to the Municipality levying octroi 
duty late. [Raymond and Kennedy, A J. Cs.) 
Firm of Narumal Bhagchand v. Sehwan 
Municipality. 78 I, C. 432 : 

1924 S. 149. 

S. 90 — Such styeets—Scopt of. 

The expression “such streets" in S. 90 refers to 
all public streets and not new public streets alone. 
The test to see whether the power of stopping up a 
public street under S. 90 (U has been reasonably 
and validly exercised is whether the deprivation 
of the right of the public to proceed along that 
street is accompanied by an equivalent advantage 
not to private individuals but to the public. [Ray- 
mond and Aston, A. J, Cs.) Hyderabad Muni- 
cipality V. Kazi Fakhrudin, 

81 I. C. 134 : 26 Cr. L. J. 646, 

S 96 [b) — Municipality hyedaw— Privy 

— Erection without permission— User ^ Offc nee. 

The applicant applied for permission to build 
a house and a privy, It appeared that there was 
an old privy on the spot. The Municipality, 
however, granted permission to build the house, 
but refu'ed permission to erect a privy. Some 
time thereafter, the applicant put up the privy in 
question on the site of the old privy. It was 
found that this was substantially a reconstruction 
of the privy. The applicant was prosecuted by 
the Municipality for having comimtled a breach 
of bye-law No. 9 of the Municipal Bye-laws, which 
was in these terms. — “After the completion of the* 
privy the owner shall communicate the sam? to 
the Chairman of the Managing Committee and no 
person shall commence to make use of the privy 
unless he obtains a written order to that effect 
from the Chairman of the Managing Committee.’’ 
Held, that the communication required by the bye- 
law in question had reference to a privy in res- 
pect of which an application had been made 
under Rule 7 and for which permission had been 
granted under Rule 8. There was in this case no 
obligation on the part of the applicant to com- 
municate the fact of the completion of the privy 
to the Chairman, nor 'was he under any obliga- 
tion not to commence to make use of the privy 
before obtaining the written order to that effect 
from the Chairman of the Managing Com- 
mittee. {Shah, A. C. J. and Fawcett, J.) Em- 
peror V. Ezekiel Mosps. 

26 Bom. L. R. 7l5 ; 82 1. C. 362 : 

35 Cr. L. J. 1290 : 1924 Bom. 484. 

— '—Ss. 101 (1) and. 107 (!) — Distinction is 

difficult to make, 

A notice served upon the respondent by which 
he was called upon to repair two sinks on the 
first store ,so!,a3 to discharge waste water into the 
drainage-cesspool falls under S. 101 (1) and not 
under S. 107. It is difficult to lay down With pre 
cision the scope of S* 107, sub-section 1 and it may 


BOMBAY DT. POLICE ACT, S, 25-A. 

not be always easy to draw the dividing line 
between orders conning under S. 101 (1) and those 
under S. 107. {Shah and Kajiji JJ.) Emperor 

Ramchandra. 81 I. C. 972 ; 25 Cr. L. J. 1148 : 

1924 Bom. 70. 

S. 120 — Rollers of Municipality — Private 

wells. 

S. 120 only gives the Municipality power toregu- 
late an actually existing well with a view to pre- 
vent the supply of water from being dangerous, 
stagnant or insanitary. It confers no -right to 
annex a private well and turn it into a public 
one. If a piivate well has been filled up, the 
owner cannot be required to excavate it. If the 
public have the right to take water, the munici- 
pality has power to see it is not in a dangerous 
or insanitary state. {Kennedy and Rupchand Bila- 
ram, A, J. Cs.) Allahdino v. The Shikarpur 
Municipality. 79 I. C 409 : 1924 8. 139. 

Ss. 179, 186 { 2 i]— Committee of Man a 

ment — Powers of. 

A Committee of Management under S. l79, 
Bombay District Municipal Act, is not precluded 
from exercising the power of the Municipality 
under S. 186 {a). The Committee is not bound to 
follow every letter of the Act in its entirety but 
should keep the spirit of the Act in view. (Km- 
caid, J, C. and Aston ^ A. J, C.) SaNTDASs Man- 
GHARAM V. Secretary of State for India. 

80 I. C. 961. 

PRIMARY EDUCATION ACT (I OE 1918), Sb. 7, 
10 — Instruction — Meaning of — Attendance 
at an unrecognised primary School — Conviction. 
Nemchand Nath v. Emperor, 25 Cr. L. J. 388: 

77 I. C. 226: 1924 Bom. 10 5. 

BOMBAY DISTRICT POLICE ACT, Ss. 26-A and 26 

— Noiificaiioit alienng previous noUficaiion riot 
legal, 

Tne Government have no power under Ss 25 
and 26 to call upon A to pay for B as an agent of 
B. Where plaintiffs were regarded as agents, but 
the effect of the notification in law was 
clearly to impose a new tax on the plaintiffs. 
Held, so long a? in substance it is a tax or late 
on another class of persons living within the 
area concerned, it is within the legal authority of 
the Government. An obligatory provision in the 
statute cannot be allowed to be ignored without 
adequate grounds. Where the tax or rate may be 
legal its lecovery by the Collector cannot be. ille- 
gal, At least where it is partially legal for the 
Collector to collect, for the rest the direct refer- 
ence to the Collector is in the nature of an irre- 
gularity, which cannot affect the legality of the 
-tax. The express provision as to finality ^would 
apparently exclude the application of S. 21 of the 
General Clauses Act Ii is difficult to reconcile 
this provision as to finality with the idea of the 
Collector being able to vary it from time to time. 
S. 25-A does not provide for any enquiry as to 
orders under S. 25 A (1) [b]. The words -“after 
such inquiry as he deems necessary" are to be 
found in sub-section (1), clause [a] and do not 
govern clause (5). The omissmn to hold an in- 
quiry which was only departmentally arranged is 
not sufficient to vitiate the direction given by him 
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provisions of S. 79 of 
me District Police Act would condone such an ir- 
regularity in procedure. 

With the previous sanction of the Commission- 
er and subject again to revision by him the Dis- 
tnet Magistrate may pass a fresh order. 

^ Per /.—In effect he thus obtains the rC' 

vision of the reviewing authority. The scheme of 
the section is to make the Commissioner and not 
the Court the reviewing authority. The ftnality 
provided for ia an order under S. 25‘A, clause (4) 
means to give a final 
effect to the ultimate order that the District Magis- 
trate with the previous assent of the Commission- 
er may, subject to revision by the Commissioner 
or in accordance with any such revision, pass. 
Cl. (4) is not intended to exclude the powers 
which by S. 21 'of the Bombay Act I of 1904 are 
included in a power to issue an order. S. 25-A 
does not require the rate for compensation to be 
assessed on property although the word ‘hate’’ 
would seem to imply the ownership of property. 
S. 25-A is not intended to permit the Court to en- 
quire into the question of who w'ere the persons 
really responsible for doing the objectionable acts. 
[Shah, A. C. J. and Kemp, ],) Bhagchand Daga- 
DUSHA V . Secretary of State for India. 

48 Bom. 87: 26 Bom. L. R. 1: 1924 Bom. 1. 

Sa. 80 and ^1— Order to recover amottn is 
not covered by tjie sections. 

Where the order practically directed the Collect- 
or to recover the particular amounts from a class 
of persons. Held, that does not appear to be an 
order to any particular class of persons to perform 
any duty or act or to conduct themseKes 
in a particular manner. Besides S. 81 provides an 
additional remedy which the party concerned may 
follow ; but it does not bar a suit which may be 
otherwise open to the party to file. [Shah, A. C /. 
and Kemp, J.) Bhagchand Dagadusha Secre- 
tary oi^ State For India. 48 Bom. 87* 

26 Bom. L. R 1; 1924 Bom. 1.‘ 

BOMBAY HEREDITARY OFFICES ACT (III OF 
1874), S. b—Ghadi vatan -Mortgage by vatandar 

of mortgagee — Adverse possession. 

The Government granted certain lands to a 
person in respect of ghadi services to be render- 
ed by the grantee to the village community. The 
holder of the lands mortgaged them in 1900 and 
died in 1912. Subsequently in 1920 the widow of 
the holder sued to redeem the mortgage on the 
ground that with the death of the last male owner 
tbe mortgage had come to an end. Held, that the 
mortgagee’s possession of the lands during the 
life-time of the last holder was not adverse to 
him and that the suit by the widow was not bar- 
red by limitation. [Shah, A. C. J. and Fawcett,}.) 
Shivappa Mallappa V , Avali Lumanna. 

26 Bom. L. R. 814; 1924 Bom. 521, 

BOMBAY HEREDITARY OFFICES AMENDMENT 
ACT (X of 1923), S. retrospective, 

Bombay Act X of 1923 has not been given re- 
trospective effect. {A/adeoti, C. J,and Shah,}] 
Adiveva Fakirgowda Patil V , Chanmall- 
GOWDA. 26 Bom. I. R. 360 ; 81 I, C, 1018 : 

1924 Bom. 383,' j 

y D 1924-7 
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BOM. KHOTI SETTLEMENT ACT. 

Kcceiver-Charges lor brokerage— AccounU- 
Amendme.it of decree, ^ 77 I C ifp 

1924 Boin 166. 

BOMBAY KHOTr SETTtEMEKT ACT (I OF 18RS . 

Ss. 37 and tcnurc-incuk Je . 

cuUon of KabiUiyai to Goi'eniment—Liabiliiy^gf 

Khoti tenure is a customary tenure whirh 

earlTer^and its century o!? 

‘ Her and its incidence as pre.^cribed hv mcfnrrt 

differ in different vil- 
of the tenure was orobablv 
to the difficulty experienced bv fhf- 

ges in the IvonSan. Consequently the Govern- 
agreement with certain persons 

that they should coiJect the revenue, andtun" 

reement was to be according to the cus°on of the 
country. When the British Gnvernment took nnc 
session of the Konkan about thr vear 
agreements were entered into 'between fhe^ 
vernmenttand the farmers or kbots with regard to 

Government 

stated that thAn ^ agreements merely 
stated that the khot was responsible for the 

sesment smee the main object of the GovLnmer 
was to secure for themselves the land revenue of 
the village. Later on in order to provide for the 

due administration of the village and ..r 
the tenants against the exactiCfs of fee kh"o s i 

agreement f° amplify the terms of’ the 

rf^rceiiieru out the fact remaiiiprl fhoi if Kc, 

established custom for each kho to e tef i^to an 

Acr/ofl^Grr^ "'‘u ‘heGovernment orBmntoy. 
tif li I especially Ss. 37 and 38, were var- 
ticutoly applicable tn khoti village.^, in /915 ,6 
the Government oflered to the plff, a khot of a 
village in the Lnlafaa District, a Kabuliyat differ- 

thft'n fespeefs from the andual KabuUvat 

that had been previously executed One of he 
clauses contained in tbe Kabuliyat tendered 

^ permanent tenant 

0 Khot msbat land to compel the khot either to ' 
Dsent m a tranbfer or to take up the lanri d; 

t^hMand required the khot to ke^p' 

deserted dharekari who had 

?'!h • refused to pass the 

't°4 .® the Government ah 

ached the khoti village. Thereupon the khot sued 
he Government for a declaration of his rigi Und 
f^or mesne proats, kM, that th e clauses souit tn ' 
be mserted by the Government m the K°buHvm 
“hjectiouable nature and lhafthe af- 
a.hmen of the village for the refusal of the kLte ^ 

® * f'.abuhyat was. illegal and that 

the khot was entitled to a declaraiion of his ri^ht 
and mesne profits, Dharekari lands are iu the Sc ’ 
cupa .on of .tenants having permanent heritable 

® ® the khot the 

Government assessment only, Non-Dharek,rt 
lands are generally spoken of as Khoti lands 
which are either ' Kliot-nisbat or r h oH 1 u ^ 
Khpt-nisbat lands may be held bv"^ k 

S' hereditary but not triable 

or by Don-permanent tenanfd tiH Vo-p u ^ 
pay to the Khot in addition to th^ I,/ "I- ' 

Fayda which is fixed according to the terris'bf fhe' 
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BOlff. LAND EEV. CODE, S. 63. 

Kabuliyat. Koti-khasgi lands are the private pro- 
perty of the Khot either by being entered in his 
own name in the original sarvey, or by acquisi 
tion since the su»‘vev by purchase or o' her lawiul- 
transfer otherwise than in his capacty as Khot 
or being brought into culti-ation at tie Khoi’s 
own expense though entered in the original 
Survey in Ibe Khoi*nishat Khata. C J. 

and Shjh, J,} Ganpati Gopal Rislend tj. Secre- 
tary OF State for India. 26 Bom L. R. 754 : 

48 Bom. 599 : 1925 B. 44. 

<1 OF 1880), B. 9 — Right 5 of occuhancy 

tenant — Transfer —Conseni of managing i^hofi. 

The managing khot is e’ titled t > give consent 
to the t^'ansfer of a permanent tenancy wh'ch is 
an act required by the sfatote to be pe'-formed by 
the khot in order lo validite the t'ansfer {Macleod, 
CJ. and Shalt, J.) Ibrahim Mohidin v KkisHnaji 
LaxMAN. 26 Bom. L. R. 421 : 80 I. C. 458 : 

1924 Bora. 469. 

BOMBAY LAND REV. CODE, Ss 63 and Q^-r-Ah 
luvjon — Lands sold by Government — Assessment 
— Right of landlord to charge rent for ike ah 
Itivion. 

Defendant was a miilgeni tenant of certain lands 
from ihe pUintid. S jme alluvion having forni'^d 
and accreted to the lands in question the govern- 
ment granted t he alluvion to the plaintiff for a 
price subject to the payment of annual assessment 
acting under S. Held, that the plainiitl was 
ent tied to charge a proportionate rent from the 
defendant for the alluvion which must be treated 
as a seoara'e piece of 1 ind by reason of the opera- 
tion of Ss. 63 and 64 {Mach.od, CJ. and Shah, J.) 
MaNJ^YA SanRAYA v. Timmaya VAST'OEO. 

26 Bom. L. R. .520 ; 80 1. C. 427 : 1924 Bern. 449. 

S. —Application io use agricultural 

land for non-agncuUiiral purpose — Procedure — 
Decision of Colkclor — Refusal withjut enquiry — 
Effect, 

Where a person wants to use agricultural land 
for non-agricultural pa pjses, he has to apply trj 
the C lUector lor permission. The C^Jljctor under 
the C 'de has to acinowbdge (he receipt of the 
application and after due inquiry communicate 
the result in 3 months. If the applicant does not 
receive any reply within 3 months he can pre- 
sume it is granted. 

Where on such an application being put in the 
Collector .without inquiry refused ir, but the ap- 
plicant did not receive a reply after due inquiry 
within 3 months, he can take tt that pe- mission 
was granted. [Macleod, C. J. and Shah, J.) 
SmvPALsiNGH Bhagwat Singh V. Secretary of 
State . 

26 Bom. L. R. 371 : 81 L C. 491 : 1924 Bom. 369. 

S 83— Duration of tenancy-Presumption 

as to -Commencement of the tenancy. Narayan 
Ram Chandra v. Pandurang Balakrtshna. 

76 I. C. 71. 

Ss. 86 and 87 (4}— suit lies io re- 
cover tfxoncy if levied in excess^ by superior holder 
but not to cancel or amend Collector s order. 

l^he object of Ss. 86 and 87 is lo enable supe- 
rior holders to recover rent or land revenue ex 
peditiously when their title is clear by written 


BOM, PLEADERS’ ACT. 

application to the Collector, but the orders passed 
on such applications are neither decree, s nor 
have they the force of a decree. Such an order is 
purely an executive order, and under S. 87 (4) the 
party dissatisfied with it can hie a suit in the 
Civil Court not tj set aside his order b'd the 
superior holder may sue to recover such amount 
as may be still due to him, andthe inferior holder 
to recover the arr-ount “ levied ” from him in 
excess of what was due. The latter’s suit there- 
fore becomes one 'Tor the recovery of moneys 
had and received" and his cause of action arises 
when a sum in excels (f what he contends is due 
is levied Irom him. It is only at this stage permis- 
sible to him to have recourse to the Civil Courts 
noi for CA' celling or amendmg the order of the 
Revenue Officer but for the reiund of the amount 
levied from h in m excess of what was actually 
due. [Eenncdv, J< C. and Ray7nond, A, J.C.) 
Hotkhan Shekkhan V, Pahlumal Ukekmal. 

80 1. C. 955 : 15 S. L. H. 82 : 1024 S. 87. 

S. 121 — Order of Survey Officer— No 

question as to boundaiy— Decision as to title — 
Jurisdiction of Liiil Court. 

A suit to set aside an order passed by a Survey 
Officer as to the title to some oi the lands which 
does not involve any question of boundary line 
between two villages is maintainable m the Civil 
Court, {'ihali, A. C. J. and Kincaid, J.) Nar- 
SANGJi IVjehkamansang V. Bai Achrat. 

26 Bom. L. K. 1264. 

8. 135 — Record of rights raises no pre- 
sumption as to ownership. 

Ad that section 135 lavs down is that an entry 
in ihe record of nguts shall be presumed to be 
true until the cot trary is proved, but it does not 
raifcC any presumption a■^ to the owneiship of the 
land, [Kennedy, J, C. and Raymond, A, J. C.) 
Sant Singh v, Karibai. 

76 I. C. 408 : 1924 3. 17. 

BOMBAY MAMLATDAR’S COURT ACT {II OF 
1906', S. 23- Order of Mamlatdar — Powers of 
Collector in revision. 

A Colleccoi acting under the powers given by 
S 3 can set aside an order made by the Manila dar 
if he considers that ii is illegal or improper. 
Where the Collector set aside such an oroer on 
ih^ ground that the Ma iJa'dar had entered upon 
complicated questions which were entirely out- 
side the piovuice of the Act and which ought to 
have been referred to a Civil Court. Held, that the 
decisio" of the Collector practically deprived the 
Mamlatdars of the power to decide who should 
be in possession of the dn-pured property until the 
questions in dispute have been finally determined 
bv the Civil Court : that the Mamlaidar was enti- 
tled to give possession to one party or another 
however comol icated the que.'.tions may appear 
to be; that Ihe Collector exceeded his powers 
under the Act and that the High Court should 
interfere in the ends of justice. {Hacleod, C J. and 
Crump,!,) Jagannath Deukaran v. Dhondu 
ANanda, 48 Bom 3»4 : 26 Bom. I. E. 265 : 

80 L C. 266 (1) ; 1924 Bom. 352. 

BOMBAY PLEADERS’ ACT (XVII of 1920), S, 23— 
Execution proce edings— Pleader s fees — Bombay 
Rtgulaiion [U of mi), S. 52. 
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BOM. PREVENTION OF GAMBLING ACT. 

The Bombay Pleaders’ Act applies to the taxa- 
tion of pieader’s fees in execntinn of a decree in 
an appeal which was pending when the Act came 
into force. [Macleod, C. J. and Shah, /.) Bai 
Jayagavri V, Kamanlal. 

48 Bom, 356 : 26 Bom. L. R. 187 : 79 I. C. 749 : 

1924 Bom. 302. 

BOMBAY PREVENTION OF GAMBLING ACT (IV 
OK 1887), S. 3— Common gaming house— What is. 
25 Cr. L. J, 631 : 77 1. C. 995 : 1924 Bom. 184. 

BOMBAY PEEV ENT lON OF PROSTITUTION ACT 
(XI uF iS23), Sa. 3 and 10 {1) ~ Woman loitering 
in a public sired for purposes of prostitution — 
Arrest by police-officer not specially authorised 
without complaint — Legality of trial. 

The accused was charged with the offence of 
“loitering in a pablic street for the purpose oi ; 
prosdtution“ an offe ce under S. 3 of the Bombay 
Prevention of Prostitution Act, 1923. She was 
arrested at 8 p, m, in a public sired in Bomb.iy ' 
by apclce constable wuo was not special h 
aulhoriaed in this behalf by the Commissioner of 
Police, under S. 10 (1) of the Act. Nor bad the 
police constable received any complaint about 
her. She was placed before the Additional Ptesi- 
denev Magistrate for trial. Held, that the arrest 
was illegal and that the Presidency Magistrate 
had no jurisdictioiQ to try the woman lor the 
offence under S. l90 of the Cr. P. Code without 
a complaint under S. 4 [li). ( Marten and Fawcett, 
JJ*) Emperor v, Chandra Banco. 

26 Bom. L. E, 1225. 

BOMBAY REGULATION (V OF 18271, S 14— 

EHect and scope of— Tender — Mortgage debt if 
iocluded — Partial tender — Validity of. Nauer 
SHAW Sheriarji V. Shirinbai. 1924 Bom, S64. 

Cl. 15 (3)— for sale by mortgagee — 

Usufructuary mortgage. 

Unless there is a special agreement between 
the parties when the bond is entered into, to the 
effect t lat the property shall ijoi be brought to 
sale bs the mortgagee, the mortgagee has a »ight 
to institute a suic for the purpose of bringing the 
property to sale. {Maclcod, C J. and J,) 

NilkaNth Balwant V. Shri Vidya Shankar. 

26 Bom. L. R. 455 : 80 1. C. 393 ; 1924 Bom. 387. 

BOMBAY RENT ACT (11 OF 1918). S. 9— Scope 
and object of. 48 Bom 257 ; 81 I. C 843 : 

1924 Bora. 99 

S. Q-^Standard rent — Statutory tenant i 

— Full standard rent—Liabiliiy to pay. \ 

A tenant who hold> over after notice' to quit 
by the 1 jiidlord and elects to remain in possession 
under S. 9 is liable to pay the standard rent 
to the full extent allowed by ihe Act. [Macleod,- C. 
J. and Crunp. J.) Kalianmal Tilockchand v, 
Dharamsay Jetha & C,o. 

28 Bom. L. R. 141 : SO' f. C. 253 : 1924 Bom. 330. 

BOMBAY REVENUE JURISDICTION ACT. S. 4 (f ) 

— Order for oompensatioa- for additional police by 
the District Magistrate not within the se- tion, 
Tne section refers to cess or race authorised bv 
Government and not to cess or rate authorised by 
the District Magistrate with the previous sanction 


BROKER — Eight to commission. 

of the Commissioner. The provision cannot ap- 
ply where the legality of the order of the Gov- 
ernmei.t is qaesiiuued. It would apply to a cess 
j or ra^e which is authorised, that is legally autbo- 
rLsed, by ihe Government. {Shah, dl. C. J. and 
Kemp, J.) Bhagchand Dagadusha V, SECRE- 
I TAKY OF State for India. 48 Bom. 87 - 

26 Bom. L. R. 1 j 1924 iiom. 1: 

S. 12 — Reference under. 

28 C. W. N. 906 : 77 I. C. lOO : 48 Bom. 1. 

BOMBAY VATAN ACT, S, 2-Daughters— 
Succession. 75 i. c. 55*9. 

BOMBAY VILLAGE POLICE ACT, S. S-Pagis — 
Appointment of — Nominaiion by Talukdar — 
Lmbthty of Jivaidar for salary — Contract Act. 
S. 69. 

The Chief Talukdar of a vill.ge was entitled to 
half of its revenue, while the remaining half b e~ 
longed to the Jivaidars. The District Magistrate 
called upon the Jiva'dar tu appoint two Pagis lor 
ihe vilUge, They failed to do so and Ihe District 
Magistrate appoiuied the Pagis nominated by the 
Talukdar, In a suit by the Talukdar to recover 
the wages paid by him to the Pagts, Held, that 
the Pagis were validly appointed by the District 
Magistrate and that the Ji vaidars were liable to 
reimburse the Talukdar. {Pratt and Fawcett, 
JJ.) Achal Singh v, Doj.at Singh 

26 Bom. L. E. 678 ; 1924 Eonj. 470. 

BROKER— Commission — Right to— Completion 
of traii.saction—Failure of one of the parties to 
complete the contract— Effect of. Mehta v. 
Cassdmbhai Keshavji. 75 I. C. 193. 

— — Commission — When due — Transaction 
fading through on account of defect of itile. 

A person authorised another to find a lessee for 
him on certain conditions within 8 days and ho 
was to 1 eceive a fixed amount as commission. The 
broker brought -in a lessee within the time fixed, 
but the transaction lell through on account of de- 
lect of title Held, it was only an agreement to in- 
troduce a lessee and the broker was entitUd to his 
commission. {Chandhuri, J .) Raghhnandan 
Lal Sarma V. Madanmohan Das. 76 I. C. 333. 

1 — Right to commis Hon-- Sale of land — 

InabiVty of purchaser io complete within stipul- 
ated period— V endor and purchaser directly 
dealing with each other afterwards-^ Effect of. 

Ordinarily a broker for sale is entitled to a per- 
centage on the money which he succeeds in realis- 
ing for ' his principal, but where the transaction 
cannot be completed because the purchaser in- 
troduced by th^ broker could not pay within a rea- 
sonable time and the principal realises nothing 
the broker cemid not be said to have earned his 
brokerage. Where a broker had been asked to 
find a purchaser who would pay ready monev on 
or before a certain date without 'delay or trouble 
and the purchaser introduced by the broker was 
h-pelessly unable to pay, the mere fact that sub- 
sequeully the vendor and purchaser enter into 
separate arrangement for deferred payment 
in terms as to furnishing security does not give 
the broker aright to the commission. Itisthe 
duty of a broker to introduce a person willing 
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and able to complete the purchase. [Heald 
and May Owng, JJ.) Fopcar & Co. v. M. C. 
T. MudaliaR. 2 Rang. 45 : 79 I. C. 760 ; 

1924 R. 232. 

Sub-broker receiving money from coQ' 

stituent aad misappropriating — Payment to 
broker for other transactions — Sui's for money 
Morarji Premji Gokuldas V . Mulji Ranch- 
hod Ved & Co. 1924 Bom 232 ; 

77 I. C. 266 : 48 Bom. 20. 

EXIDDHIST LAW — Applicability of — Shan Bud- 
dhists of Burma, Ma Shwe Yin v. Maukg Ba 
Tin. 76 I. C. 620 

Burmese — Adoption— Essentials of — 

Proof. Ma Than Than v. Ma Pwa Than. 

76 1. 0.63 :46 M L. J. 334 (P.C.), 

— Bur me sc— Ado p Ho — Adopted son whe>^ 

ther entitled to claim as orasa. 

Quaere] Whether under the Burrhese Buddhist 
Lavv an adopted son \Eittinia) is entitled to claim 
an one-fourth share as orasa ? {Heald and May 
Oung^ Tj.) Mahomed Ahmin v. Ma Kyan. 

3 Bur L. J. 108 : 1925 Rang. 41 

Burmese— Gift to children — Effect only 

after death — Validity P, Act, S. 123. Ma Thin 
Myaing 7/. haungGyi. 

76 I. C. 166 ; 1924 Rang 13. 

^ — Burmese— Gift — Delivery of possession 

is not essential. See T, P. Act, Ss. 123 and 12*^. 

2 Rang. 131. 

-Burmese — Husband and wife—Mya Mge 

--What is, 

The expression “ Mya .MgQ’'is an extremely 
loose one and is iudiscriminatelv applied by a 
Burmese woman (generally as an abusive epithet) 
to any other wonian with whom her husband , 
may have sexual intercourse. It does not neces- 
-sarily mean a lesser wife and where such a claim 
is put forward, proof of the relationship of hus- 
band and wife is required. [Heald and May 
:Oung, U.) Mahomed Ahmin v. Ma Kyan. 

3 Bur. L, J. 108 : 1925 Rang 41. 

Burmese — Inheritance — Pungyi — Rights 

of— Giving up vows— Effect. 

, A pungyi cannot inherit from any of his lay 
"relatives .alter his ordination., By becoming a 
lay man after the death of his relations, he does, 
not acquire any property. Property passes by, 
succession on the death of the original owner and; 
the rules as to succession under Burmese Buddhist 
Law have reference to the state of. affairs in 
existence at the time of the death of the person 
whose estate is in question. Where property once 
.becomes vested in that way, they do not become 
,. subsequently divested. .{Brown, J»C.) Maung 
3K'I L Maung Thet She. 761. C. 16L‘ 

—^Burtnese-^Lnheriianca. between child 

renctnd grandchildren by different marriages, ' 
The general rule is that, in a division between 
' ebiidfen and grandchildren,, the latter take only 
oi the share td which their parent would have 
■)be4n^enUtled».if aliye, is applioable ' when the 
^^hll'dren on the pne hand and the grandchildren 


BUBBHISr LAW. 

on the other are the offspring of different marri- 
ages. It is impossible to suppose that the children 
of the second marriage . would be entitled to a 
larger share than they and their father together 
would have taken had, their father been alive. 

also that separate residence of the grand- 
children cannot disentitle claim to inheriiance. 
[Carr, J,) Ma Man Shwe v, Ma Seru and one. 

2 Rang, 5l4. 

-—Jnheriiancc— Shares of husband, issue 

of first marriage and issue of second marriage — 
Mother^ s property, 

the husband is entitled to half and the 
issue of first marriage is entitled to the other half 
and that the parent would exclude the share of 
the issue by second marriage 'May Oung’s Lead- 
ing Cases on Buddhist Law referred to. 
[Young and. Carr, JJ.) Maung Paw Th<T V. 
Ma E Yin. 2 Rang. 521 : 3 Bur. L. J. 226. 

Burmese — Marriage — Dioorce — Right of 

\ husband and wife — Misconduct- 

Under the Burmese Buddhist Law, where both 
husband and wife had been married before, the 
husband is not entitled to divorce Ins wife with- 
out proving at least such misconduct on her part 
as wouldYentitle him to a divorce by mutual 
consent. There is no right of divorce at the mere 
caprice of the other party to a Burmese Buddhist 
marriage against the will of the other party and 
without proof of misconduct or default on the 
part of the oiher party. Cases reviewed. [Heald 
and Lentaigne, JJ,) Ma HmoN v MaFNG Tin 
Kauk. 1 E. 722 ; 79 h C. 705 : 1924 Bang. 182. 

Burmese — Lettetpwa property — Payin 

property— Conversion of. Maung Tun Gyaw v. 
Maung Po Thwe. 77 I. G. 923. 

^ — Burmese marriage — Polygamy — Rights 

nf junior wives — Presumption — Proof. MauNg 
Tha Dun 7^. Mo Thein Yin, 

1924 Rang. 37- 

Burmese— Monk — Effect of becoming — 

Remuneration- Effect Ma '^hwe The 7> Maung 
K.^N. 76 I.;C. 672 : 1924 Rang. lOl. 

Burmese'— Monk— Poggalika property’— 

Ownership of. 

A pongyi may own a Kyaung (monastery) as his 
poggalika property and lie can in his life-time 
validly transfer it by gift. [Lentaignc and Carr, 
JJ.) , U. Pandawun •o, U, Sandima. 

2 Rang. 131 : 1924 R. 309. 

— ^Burmese — Pre-empfion — Sale of undivid- 

cd' share by co-heir^ 

The Buddhist Law of pre-emption applies to 
a sale by one of several co-heirs of hig share of 
undivided ancestral property. [Young, J.) Maung 
Po Gyi V. Maung Po Saing. 3 Bur. L,J, 21. 

80 I. C.-269 (2) : 1924 Rang. 266. - 

Burmese— Right of pre-emption— Pur- 
chase 6f properly by mother and stepfather^ 
Subsequent remarriage by the latter— Sale— Can 
children of the deceased mother claim prcicmp- 
Hon, 

A Burmese Buddhist widow who had two child- 
ren married a second husband and died leaving 
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two other sons by her second marriage. During 
her coverture she and the second husband pur* 
chased properties jointly, and the latter remar- 
ried after her death. After remarriage he sold the 
lands. Held, that the sale was invalid as the ven- 
dor was not the exclusive owner of the laud, and 
had no right to sell, and that the 4 sons of the de- 
ceased by her first and second marriage have a 
right of pre-emption. (Yoz/ng and Carr, JJ.) 
Maong Po ThaUng and one V. Maung E,Pe. 

2 R. 529- 

Burmese — Succession — Grandchildren. 

Maung Po Thu Daw v. Maung Po Than, 

1924 Rang. 73. 

— Burmese — Succession — Letters of ad- 
ministration — Wife living apart trom husband 
for 8 years. MaUng Maung Tin v, Ma Hla U, 

75 I. C. 200, 

Burmese — Succession — Orasa daughter 

^ — Necessity lor joint residence. 76 I. C. 814, 

Burmese— Succession— 'Partition — Let- 

tetpwa property -Right of sons of first marriage. 
Ma Toke V, Ma U LB. 76 1. C. 838: 

1924 Rang, 71. 

Burmese— Succession — Rights of wife 

—Superior and inferior— Distinction between. 
Ma Thein Yin z/. Maung Tha Dun. 2 Rang. 62 : 

79 I. C. oOl ; 1924 Rang. 105. 

— Burmese — Succession— Children of second 

marriage — Rights of. 

The ordinary rule of Burmese Buddhist Law is 
that the wddow succeeds to her husband’s estate 
to the exclusion of all her children (exedpt the 
auratha if there is an auratha) and that so long as 
the mother is alive and remains unmarrried no 
child ot hers {except the auratha) can claim any 
share of the propeny left by their father. There 
is an exception to that rule in cases where the 
father has been twice married, and in such a case 
not only the children of the first marriage but al- 
so the children of the second marriage can claim 
a share, at any rate in the property brought bv 
the father to the second marriage, \Heald and 
Po Han, JJ.) Ma E Hmyin v. Maung Ba 
Maung. 2 Rang. 123 : 1924 Raag. 298. 

Burmese — Succession — Inheritance to the 

estate of deaf-mute — Contest between younger and 
elder brothers — Rtglu of Pothudan to inherit. 

In a competition between two broi-hers to suc- 
ceed to the property of a deceased deaf-mutt; 
Buddhist, the brother who supported the deceas- 
ed daring his lifetime succeeds in preference. A 
Pothudan \s not disentitled from inheriting pro-’ 
perty under tue Burmese-Buddhist Law. {Ouik- I 
worth, J.) Ma Sawwin v. Maungyi. j 

2 Rang, 328 : 1925 Rang. 34. 

Burmese — Succession — Younger child 

though eldest son has no orasa status. 

A younger child, although the eldest son, does 
not acquire the status of orasa and does not be- 
come entitled to the privileged position allotted 
to the eldest or first-born son. {Mr^ Atneer AH,] 
KiRwood V. Maung Sin, 1924 P. G. 238 : 

51 I, A. 334 : 48 M. L. J. 1. 


i BUBDHISr LAW— Chineso. 

Burmese — Succession— Children by first 

marriage have no share after ■pariiUo'n. 

If after the death of the huhband, the wife par- 
titions the properly with her children and marries 
again taking her share with her, on her death 
the children of her former marriage cannot claim 
from their stepfather any property which she took 
to the second marriage ; because they have al- 
ready obtained their shares. 

The same rule applies when after the de th of 
the wife, the husband marries again alter having 
given the children their respective shares. . U 
Gaung's Digest T Buddhist Law. p. 273, Ref. 
{Mr, Ameer AH.) Ma Thaung v. Ma Than» 

51 Gah 374 ; 19 L. W. 477 : 51 I. A. 1 : 

1924 P. C. 88 1 80 L C. 1031 ; 

(1924) M. W. N. 662 : 46 M. L. J, 618 {P. C.j. 

'Burmese — Succession — Half blood and 

full blood — Competition , 

Under the Burmese Buddhist Law of Succession 
a younger half brother or half sister takes in pre- 
ference to the son of an elder brotuer. 4 U. B Ri 
20 ; 2 U. B. R. 53, Full, [Heaui, J.) Maung K' . 
Hlaing V, Maung Tun Lin. 3 liur. L J. i37 : 

1924 Rang, 367* 

— Burmese — Succession — Orasa — Son 

-^Rights of. 

On the death of the father, one-fourth ot the 
joint estate vests immediately in the orasa aoni 
Ge is nut bound to demand partition but may do 
so at any time vvitnin the staiutoiy period of 
limitation. And within that period tne motuer has 
no power ot disposal of- this one-tourtn share. It 
would be contrary to the principles of jusiicej 
equity and good conscience to hold that on tne 
death of the mother within the period oi iimita' 
tion aud betoie pauition, the son is divested ot 
his already vested share. [Lentaigne and Cafr, 
JJ,) arunachelam Chetty V. Maung San 
Rgwe. 2 Rang. 168 : 1924 R, 323. 

Squatter laftd — Oral gift — Pongyi — 

Trust — Validity. 

A female, lay devotee made an oral gift of squat- 
ter land and house tOr. pongyi who in nis turn gilt- 
ed it orally to another. After her death, her hu^i- 
oand sued for possession. Held, it was nut religi- 
ous property and in the absence of a registered 
deed ihe oral gifts failed. [HeaLd and May Oung, 
JJ.) Mg. To Thet v. Mg. Min Din. 3 Bur. I.J. 7 : 

80 I. C. 255 : f924 Rang, 260. 

Testamentary power. 

Held, that a nominatioo ot a Barman Buddhist 
to receive alter his death tbe amount stand ng at 
the credit in the account of Pruvident Fund and 
a mutual help association amounts to a testamen- 
tary disposal and la invalid m law as a Buddhist 
has no power to make a will,' Held, also that tne 
nomination did not mwrethan consdtuia the ap- 
pellant a trustee for the heiis of the deceased* 
[Lentaigne and Carr, JJ.) Manu v. Magun. 

2 Ring. 888 : 1926 Rang. 8, 

Chinese — Applicabihiy of — Burmese 

woman marrying Chtnese'Buddhisl husband. 

Where a Burmese woman married to a Chinese 
Buddhist husband adopted her husband’s form of, 
religion becoming tO' all intents and purposes 
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BUEDEN OF PEOOF— Admission. 

Chinese Buddhist, and after the husband's death 
regarded herself as a Chinese Buddiiisi in various 
ways, succession to her estate would beg veriied 
by the Chinese Baddtust Law. [tieald and Lcn^ 
iaigne^ JJ.) Ma bEiN v. Ma Pan Nyun 

2 Bang. 94 ; &0 I. C. 749 : 1924 Rang. 219. 

QJii Ij, tep-chi Id re n and 

step’grandcliddrcn — Exclusion of cqlluterals--' 
Conduct of parties. 

Upon the death of a Chinese Buddhist, his or 
her step-children and step-grand children are 
entitled to inherit the property of the deceased to 
the exclusion of his or her collaterals. 2 U.B. iv. 6h 
appr. Dunedin.) Maung Dwh v. Khoo 

HaUNG SHEIN, 47 M, L. J. 8o3. 

BUEDEN OF ^R00:E— Admission— Effect of. 

In a suit tor recovering money paid oy mistake 
to defendant, an admission of the defendant in a 
prior suit as to receipt of mo ley shifts the burden 
of proof on him to prove want of consideration or 
other invalidating cucumstance. {Broadway and 
Campbell, J JA Wasakhi Ham Hussain Khan. 

75 I. C. 1027 : la34 Lah. 650. 

Alienation by mutawalli — Necessity— 

Alienee to prove, 79 I. 0. 360 

•Bena/ni transaction — Onus on plaintiffs. 

The burden of proving that a bond, a suii 
brought thereon, and an execution sale under the 
decree obtained in the suit, were all bena ni for 
the plaiitiff lies upon him [I'l oodroffe and Gho^e, 
JJ } Sham Lal Rai Chowdhuky v, Radha 
Charan Rai. 81 1. C. 774 ; 39 C. I. J. 98. 

-Benami transaction -Suit by defeated 

claimant— Onus on him to prove reality of his 
transfer. 34 M. L. T. 20 (H. C.). 

Bond — Provision as to interest — Inter- 
pretation, 

Where a stipulation to pay interest is found in 
a bond, the execution ofAvhich is proved or ad- 
mitted the onus of proving ibat the covenant to 
pay interest found its way into the bond without 
the consent of the debtor ordinarily lies on the 
debtor. (Le Rossignolt J.) Kewal Ram v. Allah 
Diya. 79 I. C, 55 : 1925 Lah. 64. 

^ Collusion— Consent decree. 

Where in execution of a consent decree, P"e 
party proceeded against sets up tnat the decree 
was obtained collusively, the burden of proving 
coHusim rests on him. [K&ndalf A* /• C.) Hari- 
HAR Prasad v. Mahabir Pandey. 

1 0. W. N. 487 : 79 I. C. 1055 : 11 0, L. J. 689 : 

10 0. & A. L, B. 893. 

Consideration— Want of— Onus on de- 
fendants. 1924 Lah. 39. 

— Custom in derogation of general prin- 

ciple. 

Where a person sets up a custom in derogation 
of a general principle of succession prevading in 
a locality, he has to prove the same. {Pipon, J. 
QA Ghulam Khan v. Ghulam Haider Khan. 

76 I. C. 214. 


BUEDEN OF PEOOF— Lost bond. 

Custom — Money lent to effect divorce 

between hu^iband and wde— Absence ofeudom 
bee Contract Act, S. 23. [Kinkliede, A J.C ) Nara- 
YAN Lax. MAN. , 80 I. C. 885. 

Deed — Bill of E.xchange— Material al- 
teration proof. 

20 N, L. E. 76. 

Dedication — Hindu religious endowment 

— Burden of pi out of dedicatioo on donee — Re- 
gistration of deed ot gift — Effect of. 

5 Fat. L. T. 305. 

I Discharge — Payment — Sale of goods. 

I Where in a sale ot goods the plamt ri pleads 
the sale and no payment and ihe defendant le- 
phes pleading payment tne burden is on him to 
prove his case. (Kuwng. J.) RAeU u. Kattaka. 

2 Bang. 202 : 82 1. C. 658 : 3924 Eatg. 319. 

Ejectment —Tenancy — Sub-tenancy — 

Plea of. 

In a suit by the recorded tenant to eject the^ 
sub-tenant, where the latter pleads that there was 
no relationship of landlord and tenant between 
him and the recorded tenant, the burden is on the 
deiendaot to ^hovV that he did not hold the land 
from the piaintitl. {premanUe, S. A.L) Iswar Din 
V. Dhani. L. E, 6 A. 212 (Rev.). 

Ejectment-Suit — Tenant. 

The plaintiff, an occupancy tenant, sued to eject 
a sub-tenant. Held^ that since the plaintiff was still 
recorded as occupancy tenant the burden of pioof 
certainly was on the defendant wna asserted that 
his occupancy right had beett extinguished. {Fre- 
mantle, S. M.) ASdlQ Ali V. Ajodhia. 

L. R. 6 A. 97 (Rev.), 

Entry in papers as tenants and sub-ten- 
ants— Onus on sub-tenants to pro^e ei.try is incor- 
rect. When a tenant and sub-tenant are recorded 
in the papers as such, the onus of proof is on the. 
sub-tenant to show that the papers are wrong. 
{Fremantle, S. M.) Ummad Ali v, Sada Uluah. 

L. R, 5 A, 283 (Eev. i. 

—Fraud on registration law. Mt. Surja 

V. Bijai Bahadur Singh. 

26 0. C. 336 : 1924 Oudb 136 (2). 

'Notice — Plea of purchase without notice 

of prior agreement— Onus. Maung Chit U. v. 
BaNSI Shar Bazaz. 75 1,0.328. 

Fraud — Onus on plaintiff — Cessation of 

fraud— Knowledge of Iransaction— Sbiiting of 
onus. 20N. L.E. 23. 

Hindu Law— Joint famdy— Alienation by 

father— Suit by sons to set aside— Onus on them 
to prove tnat debts were not binding. 

L. E. 6 A, 286. 

— Immaterial — Evidence adduced on both 

sides— Suit in ejecimetit. L. E. 6 A. 354, 

Legal representative — Assets— Receipt 

and due application of— Burden of proof on legal 
representative. 19 L. W. 119, 

Lost bond— Suii on — Admission of 

execution — Loss of bond not proved — Effect of. 
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BURDEN OF PROOF—Materialiiy of. 

In a Suit on a bond alleged to have been lost in 
a fire, the execution of the b ,nd by the delenda«it 
was Droved but the Court dismissed the suit on 
the ground that the loss of the bond had not been 
proved. Held, that as the defendant had never set 
up any plea of d’scharge but bad merely denied 
execution ot the bond, the suit ought to have been 
decreed. [Neave, A. J. C,) Beni Madho v. 
Ramlakhan. 8l I- C. 6Y0 : 

10 0. & A. L. E. 389. 

’’Materiality of^How to discharge, 

The question of burden of proof in a case 
depends on lacts proved audio be proved and 
goes on sh'fting as the trial proceeds. Where 
both sides have adduced evidence on the points 
at issue the quesiion of burden of proof is not 
material. The onui of proof can be discharged 
by cross-examining the other pa'ty’s witnesses. 
[Kinkhede, A. J. C.) B^liram*?^. Kamalji. 

78 I. C.330 : 1924 Nag. 367, 

Materiality of— Evidence let in fully — 

Effect, 

Where evidence has been given on both sides, 
the question of onus is ot no gieat importance 
{Rankin and Mukerjee, JJ.i Umesh Chandra 
Darbar V. Chowdhury Jamini Nath Mullick. 

78 I, C. 836. 

Materiality of— Whole evidence let in. 

The question of b'Tden of proof is not very ma- 
terial after all the evidence has been let in by 
both parties, [Ptideaux, A, /, C.) Mr. Saras- 
watibai V. Yadorao. 78 I. C. 887. 

Materiality of — Whole evidence taken. 

Where parties have led evidence and the Court 
has, on that evidence, material to go upon for 
deciding any disputed point the question of the 
burden of proof is not very pertinent. 47 I. A. 76, 
Foil. {Prideaux, A. J .C^ Sonaji y, Daulat. 

75 I. C. 782. 

QuCvStion when material. Nihal Chand 

V. Gurditta Mal. 5 Lab. L# J. 451, 

Mesne profits — Extent of —Onus on tres- 
passer, 20 K. L. K. 52. 

Mesne profits — Plaintiff to prove prima 

facie the amouniShtftini of onus. 

Where mesne profits are claimed by a person 
out of possession, he must in the first instance 
give some evidence proving prima facie that the 
profits were somewhere about the sum he alleges, 
and then the burden of proving that they were 
less shifts to the other side, [tiailifax, A.J,C.) 
Jailalsao V. Lal Kateh Singh. 

20 N- L, R. 52 : 75 I. C. 826 : 1924 Nag. 117. 

Minority — Suit on bond executed by 

person claiming to be minor. 

Where in a suit on a bond executed by the 
defendant, the latter pleads minority at the time 
of execution, the burden is upon him of proving 
the a3sertion. 45 Cal. 999, followed. (Darti^/s and 


BURDEN or PROOF — Promissory Note. 

Dalai, JJ.) Narain Singh v. Chiranji Lal. 

22 A. t. J. 461 : L. R. 5 A. 353 : 
79 I. C. 945 : 46 A. 568 : 1924 A. 730 (2). 

Mortgage • — Redemption — Burden of 

proving specific mortgage set up by him on 
plaintiff — Admis ion by defendant of some other 
mortgage— Not sufficient. 10 0. & A. L. B. 298. 

Notice — Bona fides — Suit for specific 

performance. 

“Ordinarily when a party daiuis exemption 
from a general provision of law the onus lies 
on him to prove that he comes wiihm the exemp- 
tion.'’ In a suit for specific pcriorraance against 
the vendor and a subsequent purchaser of the 
property from him, the burden of proving a bona 
fide purchase without not’ce of ihe prior contract 
in favour ''■f the plaiijtiff. lies on the subsequent 
purchaser, {'iuhrawardy and Duval, J J .] HEM 
Chandra De Sarkar v. Amiyabala De Sarkar. 

40 C. L. J. 184 : 1925 Cah 61. 

Pardanashin lady— Gift deed — Burden 

on person claiming under deed to show know' 
ledge. 

Where a person relies on a document purport- 
ing to be a giit and is malting a claim against a 
pardanashin woman, based upon a document of 
this kind, it is incumbent upon him to give satis- 
factory evidence that the document has been 
explained and undersiood by the lady. (Lindsay 
and ^ulaiman, JJ.) Aisha Bibi v, Mahfl’Z'DN- 
NISSA. 22 A. I J. 205 : L. R. 6 A 97 t 

78 1. C. 180 ; 46 A. 310 : 1924 A. 362. 

-Partiiion^Hindu Law — Presumption of 

completeness. 

The presumntion of Hindu Law being that a 
partition is complete, when a party says some 
la'‘ds were kepi joint, the burden of proving it 
lies on him. {Baker, J. C.) Jagannaih v, Babu. 

81 I. C, 1039. 

Payment — Discharge. 

Where receipts for money paid are taken in the 
shape of proraissf.ry noies, the burden of proof 
of pH^ment is on the person s-^tting it up, 
[Lent aigne and Carr, JJ.) Hoe MoE v.], M. 
SeEdat. 2 Bang. 349 : 1925 Rang, 22. 

Permanent tenancy — Onus on tenant — 

Circum tances justifying inference of permanent 
tenancy. 3 9C, I, J. 526. 

Pre-emption— Suit for— Vendee to prove 

consideration for sale. 

In a suit for pre-emption the o^us is on the 
vendee to prove that the consideration sta'ed in 
the sale deed was really paid and there was an 
actual payment. {Pipon, J. C.) Ahmadjikhan v. 
Gulmir, 76 I. C. 271. 

PrQmissory-note— Execution admitted — 

Proof of consideration. 

Where the execution of a promissory note is 
admitted, the burden of proving absence of cop. 
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BURDEN OF PROOF— Record of Rights. 

sideration is on the party who sets it up. { Ken - 
dall , A . /. C,] Harihar Prasad Mahabir 
PaNDEY. 1 0, W, N. 487 : 79 I, C. 1055 ; 

10 0. A. L. R, 893 ; 11 0. L. J. 689. 

Record of Rights— Entries in — Correct' 

ness — Presumptin of. See Record op Rights. 

82 L C. 204. 


Release deed — Binding naiuye of— Con- 
sideration, 

In a suit to set aside a release deed on the 
gound it was obtained by misrepresentaion, and 
that there was no consent, when the defendant 
pleads that there was consideration and that the 
arrangernent come to was reasonable, the onus is 
on him to prove it. [Das and Ross, 77.) PIem 
Singh v, Bhagwat Singh. 80 I. C, 67. 


iion- 


— Sale— Execution 
'No possession given- 


adniilted — Coustdera- \ 
-Effect, 


When the e.xecution of a sale-deed is admitted it 
is on the party who pleads no consideration pass- 
ed, to prove it. But where the vendor remained 
in possession and a suit is filed by the vendee on 
the last day, twelve years after the sale, a Court 
can infer that the sale was without consideration 
and cast the onus on the vendee to prove pay- 
ment, [Kinkhede, A. 7. C.) Rajaram v. Baiu. 

20 N, L. B. 154: 79 I. C. 596 : 1924 Nag. 173. 

— Railway Company —Consignment of 

goods— Risk mote B — Suit for damages — Wilful 
negligence. 78 I. C. 449. 


W/lll — Capacity oj ieslntor— Undue in- 
fluence, etc. 

The onus of proving capacity to execute a will 
lies on the person who wants to propound the will. 
If a caveator impugns a will on the ground that 
it was obtained by undue iiillueoce, excessive 
persuasion or moral coercion, it lies on him to 
establish it. Ameer AH.) Mrtieai HoRmus- 
JEE KaNGA V, JaAISETJEE HORiMUSJEE Kanga. 

19 L. W. 437 :34 M. 1 T. (P. C.) 4 
26 Bom. L. R. 579 (1924) H. W. N. 173 
2 Mys. I. J. (B. & C.) 1 : 22 A. L. J. 98 
80 I. 0. 777 : L. R. 5 P. C. 165 
29 C. W, N. 46 : 1924 P.C, 28 (P. C, 


'Will. 


The burden of proving a will lies on those by 
whom it is propounded. {Kinkaid, LC, and Ray- 
mond, A. J. C.) Mt. Bhagbhari^'. Mt, Khatun. 

80 I. c. 118. 

BUNDLEKHAND LAND ALIENATION ACT (II 
OF 1903), S. d— Decree on mortgeige— Lease for a 
term by Collector without objection by decree- 
holder — Review — Reitt of sir if recover able. 

Where the decree of a Civil Court had been 
transferred by the Civil Court to the Collector for i 
execution, he leased the land to the morigagee 
decree-holder ior 4 years and an appeal by the 
judgment-debtor was rejected by the Commis- 
sioner, Later an the decree holder applied tor 
review of the order of the Collector alleging that 
the profits on the basis of which the term of -1 


BURMA COURTS ACT, S. 2, 

years was fixed included rent lor the judgment- 
debor's sir but rent was not paid. Held, that the 
transfer being by way of lease rent on sir could 
not be claimed and that the decree* holder’s re- 
medy was by way of appeal and not by review. 
[Burn, j.M.) Seth Brindab.an v. Jugal Kishore. 

L. R. 5 A. 207 (Rev,). 

BURMA ANTI-BOYCOTT ACT (V OF 1922). Ss. 3 
and 9— Offence under — Sanction — Nature of. 
Nga Aung PIonan v. Emperok. 25 Cr. L. J. 193 : 

76 I. C. 561 : 1924 Rang. 65. 

* — S, 4, Cl. (a) — Prosecution for offence — 

Sanction of Government granted for offence of 
a particular kind— Prosecution for different 
of J ence— Legality of the chargee. 

\ Where the Governrpent in their order sanction 
I the prosecution of certain Buddhist monks for an 
' offence under Burma Act V of 1922 and sped* 
fically refer to a parficular offence, it is not com- 
petent to the prosecution to prosecute the accus* '' 
ed in respect of an analogous offence found 
to have been committed by the accused. 37 Cal. 
467; 44 M. L. ]. 166, 2 B. L.J, 196 : explained. 
{Brown, J.) U. Pathada v. Emperor. 

3 Bur. I. J. 178 : 1924 Rang. 371. 

S. ^—Offence under— 'Notice board re- 

fusinei to recognise certain non-mcnibers of a 
society. 

The accused were pongyis residing in a Kyaung 
in a village. At the gate of the Kyaung com- 
pound wms bung a notice board on which was 
written in Burmese. '^Those who do not belong to 
the Thanga Tbamagyi Society are not recogni;^- 
ed : those who are not recognized by the Mung- 
thanu, are not recognized.” Held, that this was 
an offeree under S. 4 of the Anti-Boycott Act and 
the petitioners were guilty of an offence under 
S. 4 of the Burma Act V of 1922, A notice posted 
on the gate of a Kyaung saying that certain per • 
sons are not recognized was in the state of feel- 
ings existing in the village a direct instigation to 
the villager to boycott. [Brown, J.) U NaNDIYA 
V. Emperor. 3 Bar, L, J. 186 : 

1924 Rang. 379 (2). 

BURMA CO-OPERATIVE SOCIETIES ' ACT 
(BURMA ACT II OF 1912), S. 42 (6)—S,tit by one 

member against another — Liquidator transferring 
credit due to one member to another — Junsdio- 
lion of Civil Court. 

Where the liquidator of a Co*operative Society 
erroneously credits money due to one member to 
another, a suit by the person aggrieved againsc 
the other member for recovery of the money is 
not taken away from the jurisdiction of the Civil 
Court. Such a suit is not one for an account be- 
tween the members of the Co-operative Society 
but is merely one for money had and received. 
{Dnckiwrih, J.) Maung Po Maung v. Maung 
Aung Paw, 3 Bur, L, J. 191 : 2 Rang. 325 . 

1926 Rang. 38, 


BURMA COURTS ACT (IX OF 1922), Ss. 2 (f) and 
7 (b)— Cast- transferred from District Court to 
Sub- divisional Court — Enlargement of hirisdic' 
lion — Suit for accounts — Appeal — Forum. 

It is open to the plaintiff in a suit for accounts 
to value the suit at any figure he pleases and. 
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BURMA FERRIES ACT. 


BURMA VILLAGE ACT, S. 12. 


ouce be does so, the value for the purpose of I 
jurisdiction is automatically fixed by S. 8 of the i 
Suits Valuation Act. The expression value ’’ i 
in S. 2 (f) of the Burma Courts Act means the i 
value of subject-matter of the suit 13 C. W. I 
493 ; 15 B. 1021 ; 43 C. 650, Ref. Where the | 
value had been fixed by plaintiff at Rs 3,1U0 the 
Sub-divisional Court could try the case but could 
not pass a decree for more than nRs. 5,000. An j 
appellant could not alter the forum of appeal by | 
increasing the value of his claim. [Robinson, C. i 
J. and Brown^ 7.) Hardaya.p t/. Ram Doo. 1 
3 Bur. L. J. 207 : 2 Rang. 408 : ■ 
1924 Bang. 354, 

BURMA FERRIES ACT (II OF 1898}, Ss. 25 and 27 j 
— Scope of— Carrying goods within ferry limits. | 
Maung Tha Gyaw V. Emperor. | 

76 I. C. 646 ; 25 Or. L. J. 214. | 

BURMA FOREST ACT (IV OF 1908) — Breach of ! 
rule — Use of hammer by servant of licensee — i 
Contrary to rule—Liability of master. Maukg | 
Twe Bvva V. Emperor. 75 I. C. 867 ; ! 

25 Cr. L. J. 275 : 1924 Rang. 171. j 

S. 65 — Contravention. 

A contractor who removes firewood without | 
paying royalty to the lincensee commits an j 
offence under R. 65, notwithstanding the fact that | 
there is a dispute about the amount of royalty. 
[Heald, J.) U Tha v. Mg. Tun Pru, 

3 Bur. L. J. 398 . 1924 Rang. 382. 

BURMA GAMBLING ACT, Sb. 11 and 12— Game 
of chance — Gonnyin — Sloping ground. 

The game of Gonnyin” is a game of pure 
skill. There is of course a certain element of 
luck in all games but it does not follow that be- 
cause the ground in the particular case happen- 
ed to be somewhat sloping the game could be 
said to be within the purview of Ss. 11 and 12 of 
the Gambling Act, [Brown, J.) Maung Paw v. 
Emperor. 3 Bur. L. J. 166 : 

1924 Rang. 378 (1) 

S. 12— Offence under — Evidence neces' 

sary to prove/ Nga San Dun v. Emperor. 

75 I. C. 357, 

BURMA HABITUAL OFFENDERS RESTRICTION 
ACT (II OF 1919), S, 7 — Co?iviction nndcr — Disobe- 
dience of order — Prosccutiori. for disobedience 
under 5. I'^^Whethcr Court can go behind the 
iconviction under S, 7 in proceedings under S. IS, 
Where an offender has been convicted under 
S. 7, H. O, R. Act, and an order has been made 
restricting his movements the validity of the con- 
viction cannot be questioned in any subsequent 
proceedings launched against him for disobedi 
ence of the order under S, 18 of the same act. 
To hold otherwise would be entirely subversive of 
the principle of the fi.nality of judicial orders, 
(Ca>T, J.) On Pe v. Emperor. 

3 But. L. J, 27 i 82 I. C. 471 : 
25 Cr. L. J. 1303 : 1924 Rang. 295. 

S.,10 — Evidence — Policeman. Nga Pan 

Yin V. Emperor. 

35 Cr. L. J. 246 : 76 I. C. 709 : 

1924 Rang; 22. 


BURMA INSOLVENCY RULES— R- 189— Scope 
of. Nassee, In the matter of. 

76 1. C. 669- 

BURMA LAND AND REVENUE ACT (II OF 1876), 

S. Qd— 'Waste land — Rubber trees planted — Subse- 
quent notification declaring land to be grazing 
land — Ordci for removal of trees — Conviction. 

The applicant applied for the grant of an area of 
13 acres of state waste land for rubber cultivation 
and the application was duly notified. In antici- 
pation of sanction he brought a part of the land 
under cultivation. Two years after the 
application had been made the Deputy 
Commissioner refused the grant and order- 
ed that steps should be taken to reserve 
the land as a grazing ground. The land was noti- 
fied as a grazing ground in 1919, In 1920 the 
applicant objected to the notification on the 
ground that he had been actually assessed to re- 
venue on his cultivation and had paid revenue to 
the Government but his objection was overruled. 
In Sept. 1920 when the applicant applied for a 
refund of the revenue paid by him, he was in- 
formed that he would be paid if he cleared the 
land of trees and delivered vacant possession. In 
1923 the applicant was prosecuted for an offence 
I under R. 69 of the Rules under Act II of 1876. 

I Held, that the conviction was unjustifiable. The 
mere fact that trees which the applicant had plant- 
ed before the grazing ground was ever constitut- 
ed or thought of, remained on ttie ground after 
he had been ejected could not possibly constitute 
occupation of the grazing ground by him. [Hcald, 
7.) Maung Pe v. Emperor. 

3 Bur. L, J. 73 ; 82 I. C. 272 : 

26 Or. L. J. 1264 : 1924 Rang, 289, 

BURMA LAWS Alienation of land leased 

from Goicrmncni, 

Where land is leased from the Government, in 
the absence of any provisions fur forfeiture and 
re-entry, the transfer or legacy of the grant is 
not void. The transferee or legatee may perhaps 
be ejected by the Government but it does not 
follow that the transferee or legatee acquires 
title to the laud. [Da.wson Miller ^ C. J., Mu Hick 
and Foster, 77.) Harihar Prasad v. Kesheo 
I Prasad. 6 Pat. L. T. Supp. 1 : 1925 Pat. 68* 

BURMA MOTOR VEHICLE RULES, R. 26 

] (3)— Liability of owner, 25 Cr. L, J. 196 i 

i 76 I. C. 564 : 1924 Rang. 63. 

BURMA OPIUM LAW AMENDMENT ACT (VII OF 
1909), S. 3 — L^-ving by unlawful sale of opium — 
Action against. 

A person who earned his living wholly or in 
part by the unlawful , sale of opium, within the 
meaning of S. 3. Burma Opium Law Amendment 
Act, can be proceeded* against under the Habitual 
Offenders’ Restriction Act, [May Oung, J,) Em- 
PEROR V, Nga Kyaung. 

2 Rang. 61 ; 3 Bur. L. J. 17 : 

81 L C. 646 : 25 Cr. L. J, 930 ; 

1924 Bang. 244. 

BURMA VILLAGE ACT, S, 12- Thugyi— Order 
for reaping— Disobedience. Pan Bu v. EmReroR. 

77 I. C. 419 : 36 Cr, I. I. S71t 


Y D 1924—8 
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BURMA VILLAGE ACT, S. 19. 

S. ID—Disobedience of order oi head- 
man — Wiiether ao orfeuce. 76 I. C. 1039 (2) : 

25 Cr. L. J. 3.9 [2). 

CALCUTTA HIGH COURT RULES (Appellate 
Side), Ch. iX, R. 25 — Cubts -Prepara iOu oi paper 
book— Appc£il memorandum of objections— 'Com- 
muii puiiions ot the record — ^Apportionment ot 
costs. 39 C, L. J. 342. 

(Original Side) Rule 36 — Power of High 

Court to mane the Rule — Order di^yntssing suit 
unaer Rule 36 — App:iaLability— Letters Patent^ 
Clause 16, 

Rule 36 of Chapler X of the Original Side 
Rums of the Calcutta H gh Court is pcriecily in- 
tra vit es and the Court has jurisdiction to make 
such a rule both under Section 129 oi the C. p 
Code and Clause 37 oi the Letters Patent of 1365. 
Tne provisions of Section 129 of the C. P. Code 
should ordinafnlv be read as reterang to the Let- 
ters Patent of 1865 which were in iorce wUen the 
new Code was passed. An order oi a Judge on 
the Original Side dismissing a suit lor want ol 
prosecution under Rule 36 uf the Original Side 
Rule's is a judg.nent within the meaning ot 
Clause 15 of me Letters Patent and isappeaia ile, 
{Sanderson, C, J. and WaLmi>Ley, J,) Udoy 
Chanu Pannalal V. Khetsidas. 

28 0. W. N. 916 ; 81 L C. 1048 : 51 Cal. 905 : 

1924 Cai, 1025. 

Ch. X, R. 36 — -Power to vacate or modify 

order before it ts perfected— Htsmnscil for de- 
fault. 

A Judge in the Original Side may ordinarily' 
rehear and vacate an oider made by him beiore 
it IS drawn up and hied so as to become ehectiv/e 
This power can be exercised even with reference 
to oidcis of dismissal for delault. Once tlie order 
is drawn up and completed the junsdicdon comes 
to an end. {Buckland, /.) SaRupchand Hukum- 
cbamd V, Madho Ram Raghcnath. 

28 C, W. W.755 1 1925 Cal. 83. 

■ Ch. XXXV I, Rr. 14 and 22-Atioyney paying 

money to countcL as Jees — f'axation —Finahiy of. 

Under Rule 14 of Chapter XXXVI of the Cal- 
cutta Original bide Rules, when a b 11 is carried 
on for the purpose of taxation as between paity, 
and patty it should be lodged for taxation as be- 
tween party and party and also as between at 
torney 'and client. Such taxation is conclusive 
subject to an application or reference to Court 
not only as between the parties to the litigation, 
but also as between attorney and client. 

Where attorney pays over money as fees to 
counsel, witu the CJiiseot ot the client who was 
expressly tuld it might not be allowed on taxiti jn, 
the amount may in a special cabe be allowed as 
beiw’een attorney and client. {Sanderson^ C. J. 
and Richardson, J.) Romesh Ch Basu v. Jadab 
Ch, Mitka. 28 G. W. N, 59? ; 61 Gal 839 ; 

1924 Cal. 753. 

CALCUTTA IMPROVEMENT (APPEALS) ACT 
{XVIIl OF 1911), S. 3 — Decision of Improvement 
Tribunal — Appeal, competency of . 

Where the matter in dispute i elates to the 
principle upon which prospects and po-sibiliiies 
filature development should be valued in deier- 


calguita rent act, S. 2. 

mining the compensation to be paid for land 
CMinpulsonly acquired, there is an appeal to the 
High Court from the decision of the Calcutta 
Improvement Tribunal. [Mookerjee and Rankin, 
ij.} Manmatha Nath Mullick v. Secketaky 
OF State. 28 C. W. N. 461 ; 1924 Gal. 674. 

Market value of land — Awards in land- 

acquisition proceedings — // admissible in evi- 
dence. 

In awarding compensation for land acquired 
in connecoon with ine operation of ihe Calcutta 
Improvement Trust, it is open to the claimant to 
let in evidence awards in land acquisition pro- 
ceedings of neighbouriog lands as regards the 
value of the lands [RewbotUd and Ghosh, 
JJ.) Madan Mohas Bukma.m V, The Secretary 
OF State fuR India, 78 1, C. 667. 

CALCUTTA MUNICIPAL ACT (III OF 1899), Ss. 
Ia7 and 567, cj. (d) — Presumption— A ppUtabtliLy 
of -^Acquisition of part oj holding — Valuation of 
OuUdin^ before and after acquisition. 

The provioions of S. 557 [d] of Cal. Man. Act 
provide for a presumption and advantage cou,d 
only be t,*ken of tnat presumption wijen iacts 
are proved which make that clause applicable. 
The piesumpu.)Q, however, only applies to hold- 
ings wmeh have been acquired. It cannot be ap- 
plied eittier to the Ofigmal holding or the pait of 
ii which has not been acquired. 

Having reg rd to the piovisions of S. l51 and 
ihe legal presumption that othcial acts are pro- 
perly peitormed, ihe annual valuation made by 
the municipality must apparently be equivalent 
to the pruht which the owner ot the land would 
obtain irom it. Where there is no evidence lo 
show that the difference in the annual value of 
tne land was doe lO any other cause than the re- 
duction of itsaiea by acquibiiiou ol a part ot it, 
toe appellant is entitled to the beiient of that 
inference, {Newbouta and Ghose, JJ.) xMahendra 
Nath Srimanj v. StCREXARY of State. 

28 C. W. N. 779 ; 81 I. C. 1004 : 1936 Cal. 65. 

CALCUTTA POLICE ACT, S. 62-A-Carrying kir- 
pan more than nine mcnes long — Odence. 

25 Cr. L. J. 1116 (2j ; 81 1. C. 940 (2) : 

1924 Cal. 231. 

CALCUTTA PORT AcT (HI OF 1890), S 3 . 83 and 
84 — brection of sPuctures on private land be- 
low lOiV water mark — Legality of. 

Erection of structures by a private owner on 
his lind below the high-water mark ot (he river 
Hughii and on the loresbore is an odence under 
S 83 of the Calcutta Port Act. [Ntwbould and 
Ghose, JJ.) Kadha Kissen Chamaria v Emperor. 

51 C. 1030. 

CALCUTTA RENT ACT (III OF 1920), Ss. 2. 4 and 
15 — ApplicabilHy of — Furnished premises — Hire 
ot furniture— Powers of rent controller — Stand' 
ardisattem of rent — Contract rate if recoverable. 

A fiat or house is certainly within the definition 
of ’ premises” in the Calcutta Rent Act but fur- 
niture is not. A lurnisbed fiat or house not 
necessarily a distinct, concrete, indivisible thing, 

I hough it may be so treated either by statute or 
by agreement of parties. The coatention.that no 
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CALCUTTA RJENT ACT, S. 2. 

order can be made bv the Rent Controller stand- 
ardising the rent of “premises’' where tha ’‘pre- 
mises’’ are comprised m furnished flat cannot bs 
maintained This 's equally true with regard lo 
the ceriihcation by the cowiroller oi the standard 
rent m cases where. S. 2 (0 (f) and [2) arply a id 
to ca^es where he fixes it under S. 15(3) The 
Controller has no power lo fixthe hire of lumiture 
Though toe controller or tribunal may make an 
order standardising the rent to be paid in respect 
of premises wnen such premises have been let at 
a Sum which includes payment for the use 
iurniture, the pa ties to the agreement remain 
under their original liability, whatever effect such 
order may have as between oUier parties or in 
other circumstances. 7.) Ellen Eve- 

lime WELT.szr. John DlCKlN^ON & Co.. Ltd. 

28 C. W. N. 774 : 8l I. C. 853 : 1924 Cal. 868. 

■ Ss. 2, 5 and 15— Premises let allow rent 

owing lo want of repairs — Standard rent — 
Meaning of— Rent 7iot raised since November 
\9iS- Effect of. 

Where the Controller of Rents has enquired into 
the q lestioQ whether the building was let for re- 
sidential purposes or for the purposes of a shop 
or an office, and he has come to the conclusion 
on amjie evidence that the letting was not for 
the purposes ol a facttjry, the decision must stand, 
The slate of mind of the tenant at the time as to 
what he imended to try to do in future is by no 
means conclusive on this point. It is not for the 
Court to say whether or not the evidence of thai 
witness was fully and effectively appreciated bv 
tue President and the High Court is not ei tuled 
to revise his decision even if on going through the 
evidence it should think that he has de^’oted an 
insufficient amount of atteniioQ or attributed an 
insuificent iinporlance to one eleuQcnt of a ques- 
tion of fact, Iii order tnat it mav be a question at 
large how much the standard rent should be, there 
has, first of all, to be a finding within one or other 
of the aub-divisioos of cl. (3) of Sec. 15 It is sug- 
gested by toe language of the sec md part of the 
proviso to S. 15 uf the Crlcutta Rent Act (hat 
waere rent has not been increased since the 1st 
day of November J913, as in the present case, the 
rent must be unduly low. That, however, is not an 
enactment but only a suggestijon arising out oi 
the provision dealing witn the details of the sub 
ject and whether that suggestion is well founded 
in any particular case is purely a q jestiou of fact. 
The legislature has not thereon enacted a p/e 
sumption which binds the hands of the Controller 
when considering whether the rci t on the 1st 
November 1918, was or was not unduly low. The 
test throughout the Act Is intended to be the 
actual rent, that is to say, the' rent at which, the 
premises were let in fact on the Ht d'.^y of Novem- 
ber, 1918. Under cl. (d), the Coiuroller has to ask 
him-elf whether that rent at that date was unduly 
low and the retercnce there is not to a h> pothet’cal 
or notional state of normal repairs but to the actual 
condition of the premises as compared with the 
actual rent paid or agreed to be paid. The rent at 
which premises were let 1st November 1918 
cannot be treated as ‘-unduly low*’ within S, 15 
(3) fd) merely on the ground that the p’-emises 
would have been let at a higher rent on that date 
U the repairs ot the premises had not been pre* 


CANTONMENT LAND. 

viously neglected. {Rankin and Page, 77.) 
Basanti Chaean Sinha v. Rajani Mohan. 

28 C. W. N. 4d7 : 1924 Cal, 629. 

S. 4 (iii) — Standardisation of rent — Rent 

payable under tca^e —Lease before the Act — 
OpUon of renewal — Rent Controller — Decision of 
— I nterftrenoc in revision. 

Eirly in January 1920 petitioner took an agree- 
meni of lease of certain piemises in the City of 
Calcutta at a monthly rental of Rs, 400 for a 
period of 3 years with a covenant for renewal of 
the lea^e for a like period. Without executing 
the lease petiti jner entered into possession and 
though the previous rent of the premises was 
Ks. 150 petitioner paid rent for same time at the 
rate of Ks. 400. He then applied to the Rent 
Controller to hx a standard rent and the latter 
dismissed the application holding that the lease 
was for a period of 6 years. 

Held, that the lease was only for 3 years and 
the existence of an opti-m ot renewal aid not 
make it a lease for more ihan 5 years within the 
meaning of S. 4 (-it) ot the Calcutta Rent Act. 
Tue order of tue Kent CoiitrulLr was set aside by 
the High Court m revision. {Greaves and Ghosh, 
JJ.) BaSANTI CHAKAN SlNHA Vr RaJANX MOHAN 
CHATTEaJEE, 39 C. L. J, ^5. 

8, 15 — Application by tenant for stand- 
ardisation of rent — Efiect of ceasing to be tenant 
— ^uit if abates — Parties. 

Where a lenant applied for standardisation of 
rent and before the matter came on for hearing 
WdS ejected oy decree of Court, the proceedings 
under the Rene Act do not determine. Tue new 
tenant who has come in is not a necessary party, 
but can apply to be heard in fixing the rent. 
l^iiihrawaray and Page, JJ.) Bellow v. Elk^, 
78 I. C. 874 : 51 dal. 677 : 29 0. W N 30 : 

1924 Cal. 715. 

S. 18 — Applicability of Act — Premises 

let as brothei — Epfect. 

Where a contract of tenancy of a house is void, 
as relating to a house let out for immoral pur- 
poses, the Calcutta Rent Act does not apply. 

Toe mere face that the tenanted house is occu- 
pied by prostitutes as sub-lessees does not neces- 
sarily affect the validity of the contract between 
the landlord and his tenant. [Pearson and 
Graham, JJ.) Radha Kanta Das v. Paneojini 
Devi. 80 I.Ci 683 : 61 Cal. i0u5, 

CANTONMENT LAND-/lrmy regulations-Ttans- 
fer of property— Restriction on—Hoiv jar binding 
— Position of transferees and purchasers. 

The rules set foiih in Appendix iV, Volume II, 
of the Indian Army Regulations which regulated 
the conditions upon which the land in canton- 
ments' was g'auted prior to Caatonment Code of 
189^, have no force as law, and cannot invalidate 
a transfer which is good under tue ordinary law. 
When, however, a person- takes a grant of Can- 
tonment land subject to those rules he would be 
bound by them. 

A house was situated within the Cantonment 
where the Army Regulations' were in fo'Ce under 
which originally a house could wot be sold to a 
Civilian at all. Later on it could be sold only 
with the sanction of the Commanding Offipoi: ^ 
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CARRIER— Liability of. 

Held, tbat it was fair to presume, in the absence 
ot aay direct Gvidence as to the actual terms on 
which the house was originally occupied, that the 
permission was subject to the reservation about 
sanction. 

Each subsequent transfer made with the pre- 
vious assent of the proper military authority 
amounted merely to the admission of a new li- 
censee upon the conditions prevailing at the time 
with respect to the transfer of the houses in the 
Caiuonment. 

A transfer made without such sanction being 
in violation of the conditions of the license, was 
not binding upon the Secretary ol State lor India 
and furnished a sufficient cause of action lor a 
declaration to that effect. 

Army Regulations relied upon were held to 
have no statutory authority and not to have the 
force of law. [Lindsay and Sulairnan, J J .] 
Raghubar Dayal 21, Secretary of ^tate for 
India. 46 A. 427 i L. R. 5 A. 242 : 

78 h C. 642 : 22 A. L. J. 354 : 1924 A. 415. 

CARRIER — Liability of — Carriage of goods by sea 
— Requisition by Government — Rtfund of JreiglU 
-^Liability for — Goods earned by carrier at ins 
expense — Right to recover compensaiion-Coniract 
'Agt, S'. 70. 

The appellants, carriers by sea, agreed to carry 
certain cargo consigned to the respondents irom 
London to Cochin, Ihc total freight in question 
was paid as advance freight in England and the 
goods were put on board ot one of the steamers 
of the appellants. The ship duly arrived in the 
Bombay harbour, but when it arrived there, it 
was commandered by the Government of India 
for purposes of war and consequenlly the ship’s 
voyage with cargo had to be terminated there and 
all its cargo was discharged in that port. After 
some correspondence the appellant carried the 
cargo and delivered it to the respondent at Cochin 
on the payment of further freigut and ottier 
charges irom Bombay to Cochin. The bill ol 
lading expressly provided for exemptmu irmn 
liability for omission to carry the goods on 
account of ‘’the restraints of rulers”. . in a suit 
by the respondents against the appellants lor 
recovery of the excess freight, held, (Ij thai under 
the terms of the bill of lading the appellants were 
relieved from all obligation tc carry the goads 
. frotn Bombay to Cochin by reason ut the action 
■ of the Government iia commaiideriag the ship 
and that the appellant was not under a liability 
to reiund a proportionate share of the freight 
from Bombay to Cochin. Even if the appeliaut 
had no authority to carry the goods from Bombay 
to Cochin yet having regard to the correspondence 
between the parties, the appellaut was entitled to 
compensation under S, 70 of the Contract Act tor 
the services rendered by tbein for the respondent. 
[Ktishnan, J.) Clan Line, Ltd. v . Srinivasa 
Pal 20 L. W. 378; 80 I. 0. 892 : 1924 Mad, 837? 

CARRIERS ACT (III OF . 1865), ^,2— For all 
persons ■ indiscyiminatelyR- — Meaning of — Car- 
rier^s liability ^ , 

So far as the words ‘‘for all persons indiscrimi- 
nately'’ arc concerned the.se simply mean that 
persons so engaged in and catering for business 
satisfy the demands or applications of customers 


cattle trespass act, S. 21. 

as they come and are not at liberty to refuse busi- 
ness. This arises from the public employment in 
which they are engaged Apart from danger 
arising, say, from the nature of the goods receiv- 
ed, the carrier is by h;s office bound to transport 
tbe goods as clearly as if there had been a spe- 
cial contract which purported so to bind him, and 
he is answerable to the-owner for safe and sound 
delivery. (Lord Shaw.) The India General 
Navigation and Railway Co., Ltd. v . The 
Dekhari Tea Company. 51 Cal. 304 : 

26 Bom. L. R. 57i: 22 A. L. J. 173: 19 L. W. 277 : 
34 M. L. T . (P. C.) 53 : a924) M. W. N. 158 : 
51 L A. 28 : 28 C. W. N 302 ; 80 I. C. 1038 : 

1 0. W. N. 267 : 10 0. & A. L, R. 591 : 

L. R. 5 P. C. 121 ; 1924 P. C. 40. 

S. 6 — Limitation to Habit ItyK 

What is required to limit the liability in the 
case ot a person who answers the detinition- un- 
der tha Indian Carriers Act, viz,, of transporting 
for hire goods from place to place for ail persons 
indiscriminately, is that the nature of the con- 
tract entered into must either have the limitation 
of the liability under the Indian Carriers Act 
made e.xpressly and in writing or the facts must 
be such tnat for the contract in question the con- 
tractor was departing from his usual business 
and engaging in different type of business from 
that of common carrier. 

The special circumstance that goods were to 
be carried by a through route does not decatego- 
Tise carriers from being common carriers under 
the statute, nor does it relieve them from their 
legal obligations as such. In order to effect such 
a result the particular contract would require to 
come up to this, that quoad that transaction an- 
other and different type of business had been en* 
terecl on. [Lard Shaw,) The India General 
Navigation and Railway Co. v . The Dekhari 
Tea Company. 51 Cal. 304 : 26 Bom. L. R. 571 ; 

22 A. L. J.-173: 19 L. W. 277 i 
34 M. I. T. (P. CM 63 : (1924) M. W. N 158: 

61 I. A. 28: 28 C. W, N. 802 : 801. C. 1038 : 

1 0. W. N. 267 : 10 0. & A. L. R. 591 : 

L. R, 5 P. C. 121 : 1924 P, C, 40. 

CASTE DISABILITIES REMOVAL ACT (XXI OF 
1850), S. 1 — Convert or outcaste from Hindu re^ 
Ligion — Rights of. 

A convert or outcastefrom Hindu religion re- 
tains his right of inheritauce. whether the right 
accrues belore or after the conversion to another 
religion or exclusion from caste, 33 A. 356, Ref, 
[Iwala Prasad and Ross, JJ.) Ram Pargash 
Singh v . Mt. Dhan Bibi. S Pat. 152 : 

1924 P. H. C. C. 85 :*5 Pat. L. T 203 : 

78 I. C. 749 : 1924 P. 420. 

CATTLE TRESPASS ACT. S. 10— Right of seizure 
—Extent of 

In the case of cattle which trespass on a man’s' 
land, his rigid to tcize them exists only while they 
are trespassing. If they have left the , land, he 
has QO right to go to the owner and take them 
away to the cattle pound [Kinkhcde, A. J. C ) 
Bhagw’antRAO V. Ch.\mpat Kao. 81 I. C. 716 : 

25 Gr. L. J. 1004, 

Agent authorised to file a cem^ 

f taint. 
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CAUSE OF ACTION. 

For a complaint by an agent to be valid, it is 
not necessary that the agent must know al) about 
the matter trom what he has ^.een himself and 
not from what he has been told by others; that is, 
the agent need not be a person who is capable 
of giving what is called direct evidence ol all. the 
circumstances and not of a part ol them only. 
[Hallifax, A, J. C.} Tukaram v. Ganpat. 

1923 Nag. 166. 

CAUSE OF ACTION — Promissory-note inadmis- 
sible— Decree on the basis of loan. 26 0. C. 361 : 

1924 Oudh 249. 

Suit on a bond before due date— if lies. 

Mt. Bibi Nasibaw V, Eknam Nakain Singh. 

1924 P. 135, 

C.P, LAND REVENUE ACT, Ss 80 and SS-Appltac- 
biliiy — E7itries made contiary to ordci' of Settle' 
ment Officer, 

When an entry is made contrary to the orders 
of the Settlement Officer, S. SO does not apply 
and hence a suit will not be barred under S, S3. 
[Baker ^ J. C.) Jagannath v. Babu, 

81 I. C. 1039. 

(II OF 1917). S. SO—Setilement Puroha 

— Presumption of correctness. 

Under S. 80 there is no presumption of cor- 
rectness' of an entry in a Settlement purcha, 
{■Kinkhede, A. /. C.) TulaRam v. Mt. Scmrati. 

79 I. C. 621 ; 1924 Nag. 422, 

S. 109 — Protected ihekedar — Posiiion of 

— Tenure impartible. 

In the case of a protected thekedar the tenure 
is impartible but that does rot take away the 
ownership of any person who has a share in it 
nor bis right to joint possession. [Hallijax, A. 
J. C.) Khedu Singh v. Bhagwan Sjngh. 

79 I. C. 400 : 1924 Nag. 163. 

• ' - S. IQd [1]— Limitation for suit. 

If the Deputy Commissioner elects to proceed 
under S. 169 (1) and enquires summarily into 
the merits of the question and passes orders 
thereon, his order is conclusive subject to a suit 
to be hled within 6 months to have the order set 
aside. [Kinkhede, A. J. C,] Labhua Sao v. 
Chatan. 20 N. L. E. 145 : 79 I. G. 161 : 

1924 Nag. 275. 

-(XVII OF 1881), S. 1^1— Amendment by 

Act 11 oj 1917— Remuneration of lambardar— 
Fixing of — Jtirisdiction of Civil Court, 

A lambardar whose appointment was made 
before the new Act came into operation does not 
lose the right given to him by S. 137 to claim re- 
muneration at the rate specified in the rules 
framed thereunder. The fixation of the remune- 
ration by the Revenue Officer is not a condition 
precedent to his maintaining a suit for its re- 
covery in a Civil Court. S. 220 of the new Act 
does not prd'clude the Civil Court from entertain- 
ing a claim by a lambardar for the recovery 
of arrears of remuneration payable to him, 
[Kifikhede A, J. C.) Jan Rao v. Bali;ram. 

20 N. E. R. 142. 

: — S, 182 — Transfer of occupancy holding-^ 

Constni of lambardar* 


C. P. MUNICIPALITIES ACT. S. 31. 

Where an absolute occupancy holding is trans- 
ferred without the Consent of the lambardar he 
can sue to eject the transferee. [Prideaux, A.J. 
C.) VitH^i. V. Waman. 82 I. C. 495, 

S. ISS— Lambardar — Rights of leasing 

property, 

A lambardar has no power to lease property 
already appropriated to the individual or sepa- 
rate use of the co-sharers, [Kinkhcdc, A. J, C.) 
Sheikh Danga v. Narayan. 7 N. L. J. 241. 

S. 188 — Powers of lambardar. 

S. ISy, C. P. Land Revenue Act, while it gives 
authority to the lambaraar to manage the village 
on behalf of the proprietors does not authorise 
him to sell the -proprietary rights of other co- 
sharers without their consent. 

Purchase of a part of proprietary rights by an 
occupancy tenant does not result in a merger. 
[Baker, J. C.) Mt. Rangabai i'. Madhorao. 

81 I. C. 278. 

S. 203— Abadi site— Sale by landlord — 

Rights of tenant. 

The occupation of an abadi site on which there 
is no building makes the occupant a licensee and 
when the landlord sells the same, the license is 
put an end to under S. 59, Easements Act. Unless 
an adverse title is prescribed for in the interval 
by the assortion of a hostile title, the vendee can 
recover possession. [Baker, J. C.) Punjarajsa v. 
Chaganlalsa. 82 1. C. 182. 

(II OF 1917), S. 203— ScD^ie of— Abadi— 

Contract between proprietor and holder— Pre- 
sumption. 

S. 203 merely stated the existing law and made 
no change iu it. It does not override the provi- 
sions of the Wajib-iiLarz or any existing estab- 
lished custom, S. 203 (S) prevents that as in any 
case where there was no express contract an im- 
plied contract would unduiibtedly have to b 
presumed from the .existence of the custom. 

S. 203 (5) speaks only of the classes of persons 
who hold suits on the abadi not of the capacity 
in which they hold them aiad still less of the 
capacity in which they originally acquired them. 
[HalltfaXy A. J, C.) Abdul Aziz Khan v, Bhai- 
RODan. , 75 I C. 925 : 1924 Nag. 225. 

S. 220 [n]— Jurisdiction of Revenue 

Court — Limitation. 

V The exclusive jurisdiction of Revenue Officers 
is restricted by S. 220 [n] only to the matter of 
“the partition or union of tnahals or parties" 
while the liability otherwise of such property to 
be partitioned can be the subject-matter of a 
suit for declaration in a Civil Ccurtv [Kinkhede, 
AJ.C,] Labhua Sao v. Chatan. 20 N. L. E. 145 : 

79 1. C. 161: 1924 Nag. 276, 

C. P. MUNICIPALITIES ACT (XVI OF 1903), S, 31 
— Auction sale — To be hi writing. 

A sale by auction is a ''contract" and under 
S. 31 in order to be binding it must be in writing, 
the word being used in Ss, 30 and 31 in its ordi- 
nary meaning. [Baker, J. C.) Abdul Aziz Khan 
V, Municipal Co]\rMiTTEE, Khandwa. . i , 
78 L G. 1052 : 1924, Nag. 
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C. P. MUNICIPALITIES ACT, S. 106. 

— S. 105 (1) — Bye-Laws under -Bye-Law 

No. 7 and S 139. 

Bye-Law No. 7 does not apply to the case of a 
refusal to vacate land held tor some years and 
Subsequently found to be nazul. [Hallifax, A, L 
C.) Shripathi Maratha V. Secretary, m. C.. 
Nagpur. 1923 Kag. 157. 

C. P TENANCY ACT, S. 2~-Landiord-Assig- 
nee of fraclwnal rights. 

A mortgagee of a tractional' share in a village 
is not a “landlord” within the meaning of the 
Tenancy Act, and cannot sue either in ejectment 
or fur rent. His right is only to a proportional 
share of the rent accruing due to bis mortgagor 
proprietor. [Kinkhcde, A. J. C.) Harbax v. 
LachmaN. 82 1. C. 201. 

S, Absolute occupaticy holding — 

Transfer of— Consent of landlord— Right of re- 
entry. 

A transfer without the consent of the landlord 
of a part of an absolute occupancy holding, even 
though defined and demarcated, will not give 
the landlord a right of re-eniiy under Section 4i, 
Tenancy Act, 189d. 

Consent of the landlord to the transfer of an 
entire holding is a foriiori a .consent to the trans- 
fer of any pai t of it. 

In consenting to the mortgage by conditional 
sale, the landlord would have to be regarded as 
having consented to tlie sale as well as to the 
mortgage If the landlord agreed ihat the mort- 
gagur agreed to make, the transfer (through 
Cou'‘t), he, agreed a fortiori to his doing it voIuq* 
tarily, as t ansier under cornpulsion is biviously 
something more than a voluntary transler, nut 
something less a d consent to the 'g e-iter naiu- 
rally includes conseiit t j the less, [tiauijax^ A. 
J.L.) Bapuji 2^ Ram Hao. 7 N. L. J. 99: 

81 1. C. 664 : 1924 Nag. 139. 

S. 41 — Absolute occupancy holding— 

Transfer of a part— Gif t— Delivery of possession 
—Right of landlords to eject'. 

Where there is a transler by gift and delivery 
of possession of a portion of an absolute occu- 
pancy holding by the tenant without the consent 
of the landlord to such transfer, the latter can 
eject the transleree in possession. {FrideauXy A. 
J. C.) GaNPAT V. Manohar. 7 N. L. J. i05 : 

78 I.C. 834. 1924 Nag. 264. 

* S. 45 — Sir land— Mortgage — Sanction — 

Award and decree— Assignment of — Fresh sanc- 
tion not necessary. 

Where sanction had been granted by the 
Revenue Officers for mortgaging sir lands and on 
account oi disputes an arbnrafion took place as 
regards the amount due and this was made into a 
decree of Court, no fresh sanction is necessary 
for an assignment. {Baker^ OJ. C, and Prideaux^ 
AJ.Cjj Ganpatrao V. Mt. Tvlsabat. 

78 I. C. 853 ; 1924 Nag. 419. 

— - - ” S, Occupancy holding — Morgage of 

—Validity. 

A mortgage of lands in an occupancy holding 
is invalid and is not bmdii'g even between the 
parties to the transaction, {B'ahcr^ J. C.t Omrao 
V, RamdhaR. 81 I. C. 873. 


C. P, TENANCY ACT, S. 49. 

.g. 40 [b) — Tenant acquiring share of 

patti in occupancy land — Transfer if valid — 
Estoppel, 

The acquisition by a proprietor of occupancy 
rights and the acquisition by an occup.incy tenant 
ot proprietary rights amount to the same thing, 
as in either case the occupancy and proprietary 
rights aie, after transfer combined in the same 
person. When ihe rights of a co-sharer and an 
occupancy or absolute occupancy tenant coalesce 
in the same person, he is an occupancy or abso- 
lute occupancy tenant, according to the nature of 
the tenancy. The mere fact that the mortgagors 
described the property as khuakhast in the mort- 
gage deed and the plaintiff accepted the descrip- 
tion would not raise an estoppel inasmuch as the 
misrepresentation, it any, is of law and there 
can be no e tjppel on a point of law. [Baker, 
J, C.) Mt. Kesakbai v. Jamadar. 

82 I. C. 126 ; 20 N.L.R. 162, 

-Ss 49 and 50-Sfr land-Occupancy I'ight — 

Trans] e^' by widow in favour of next r ever Stoner 
— ':^anction if necessaty. 

The transier by a Hindu widow of occupancy 
rights in Sir lands in favour of an heir can be 
made only with the sanction • of the Revenue 
autnorities. (Baker, J. C.) Mt. Bhagwati Bai 
V. Dadu Khushiram. 81 I.^C. 878t 

S. 60— Applicability of— Tenancy— Cre- 
ation of, by occupaucy raiyat--Sectioo not retros- 
pective. Mt Lahini 2 ;, Bala. 77 1. 0 . 798. 

{I OE IQ20)— Applicability of the Hindu 

Law of Succession, 

Tlie Hindu Law of Succession by survivorship 
and as to the vesting 01 a son's inierest by birth 
IS oot applicable to a tenancy governed by the C. 
F. Tenancy Act, (B.iker, J. C.) Mt. Govvka v, 
Chaitkam. 78 1. 63 : 1924 Nag 372. 

Tenancy of fractional share — Suit for 

joint pcssessiun. 

Under the C. P. Tenancy Act there can be, no 
tenancy in respect ol a tractional share of a field 
or tietds not divided by metes and bounds and a 
suit for joint possession by ihe lessee of such a 
stiare is not maintainable. [Frideaux, A. J, C.) 
Maroti KuNbi V. bAPUJi. 78 I. C. 636. 

S. 21— Landlord and tenant — Purchase 

of crops — Rights of landlord — Limitation. 

The mere purchase oL standing crops by a 
stranger would not give any cause of action to 
the landlord, u^}e^s it was brought to hts notice 
that the purchaser was appropnaiing the crops, 
and some overt act w uld be necessary to give 
tne landlord notice of the claim of the purchaser. 
There is no reason why limitation should run Irom 
the time when all the crops were cut, as appro- 
priation must be held to have commenced f<ocn 
the lime when the crops began to be cut, [Baker, 

Y C.) Nathulalsa V. Shankerlal.' 

7 N. I. J. 80: 81 1. C. 651 (1) : 1924 Nag. 87. 

S ^^—Foreclosure — Occupancy right in 

Sir —Accretions^ 

A moitgagor is entitled to remain in possession 
as occupancy tenant of all the land that is sir 
at the time of the passing 6 t the final decree and 
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C. P. TENANCY ACT, S. 49. 

not merely of that which was sir at the date of 
the morigage. {Bahcr, 0, J. C. and Hallifax^ 
A-J.C.) Bhimraja V. Mookundilal. 

76 I. C. 687 : 1924 Nag. 155. 

S 49 — Sir land — Mortgage without s^nc- 

iion — Foreclosure — • Lambardar -• Powers of 
disposition • 

Where sir lands are mortgaged without sanc- 
tion to transier cultivating rights, the mortgagor 
becomes on Jore* losure occcupancy tenant oi the 
sir lands, The lambardar after surrender has 
no power over the same. [Kotwal, A. J. C.) 
Nandkishore V. L^lsingh, 

78 i. C. 730 : 1924 Nag. 381, 

S. 89 — Division among proprietors — 

Effect. 

Where the proorietors of a village decide to 
divide it and agree thereafter to collect rents 
separately from tenants in the lands allotted, 
they become land loi ds of ihe particular lots al- 
lotted and can make a valid surrender thereof. 
{Baker, J. C ) Khetsingh v Manmodsingh, 

78 I, C. 134 : 1924 Nag. 383. 

S. — Surrender of holding by father— 

Sons accepted as tenants by landlord — Validity, 
Where ano ccurancy co-tenant surrenders his 
portion of the holding and the landlord recog- 
nised his sons as tenants, the arrangement is 
valid, [Baker, J.C.) SheR Singh Kalu Singh. 

80 I. C. 734. 

S. 97 — Trees— Tf can be attached. 

77 1. C. 620 : 1924 Nag. 42. 

Bch. II, Art. 1— Applicability — Part of 

holding. 

There is no reason for holding that Art. I of 
Sch. II -refers only to an entire holding and not a 
part of a holding. It applies to cases of dispos- 
session of either part. [kaUifax,^ A. J,C.) Budga 
V. Chain. 78 1.0. 214 (2j. 

Sch. II, Art. 1 — Applic({hility — No pos- 
session within 2 years of suit. 

Where in a suit in ejectment regarding an oc- 
cupancy holding the pi iintt0 admits he had no 
possession within two years previous to the suit, 
his suit is barred under Art. I, Sch. 11, {Baker, 
J. C.) Raghunath Singh v. Gabdoo. 

801, C. 365 (2). 

Sch. II, Para. 1 — ''By any person'^ — if in- 
clude trespasser. 

The words *‘by any person'* in Sch II, Para. 1, 
are not confined to a person claiming under the 
landlord and are wide enough to include a tres- 
passer [Baker, J C ) Meghraj v, Ramgopal. 

78 I, C. 748 ; 20 N, 1. B. 103 : 1924 Nag 249. 

CHAldPEKTY — Law in India— Vendee's suit to 
recover possession— Parties. 

In India there is no law of champerty and in- 
digent persons can make over property to '.\hieh 
they lay claim to some other person who is pre- 
pared to pay the costs of litigation- II after such 
an arrangement the vendor backs out, the vendee 
can only sue making the vendor a defendant, 
[PuUan, A. J. C.) Indarpal Singh v Ramesh- 
WAR Baksh Singh. 80 I. C. 285. 


CHOTA NAGPUR ENCUMBERED ESTATES ACT, 
S. 17. 

CHARITABLE AND REIIGTOUS TRUSTS ACT 
iXlV OF 1920/, S.8 —Applicability-Proper parties. 

The charitable and i'Jeligious Trusts Act does 
not cease to apply to a case where the trustee 
has parted with the entire trust property. 

Persons who claim adversely to the tiust and 
who are not liable under 5. 3 of the Act are not 
proper parties to an application )or directing the 
trustee to produce the. accounts. {Suhrawardy, J,] 
Syed Reza Ali V. Kazi Nuruddin Ahmed. 

78 I. C. 174 

Ss. 3 aud 5 {1} — Applioation under — No 

notice to all the trustees — Notice served on three 
irnsiCGs only — Legality of order. 

An appl cation was made by a worshipper at a 
Hindu temple under S. 3 of Act XIV ol 1920 to 
direct (he trustees of the ten, pie to furnish the 
petit oner through the Court with partmtlars of 
the value and conditi .n of the jewels, vessels and 
other articles belonging to the deity, to direct the 
accounts of the temple fnr the last thiee years to 
be examined and audited, to order the respon- 
dent to produce all documents relating to the 
ternple and its properties and to appoint a com- 
missioner (o' prepare an inventory of all ie^'els, 
vessels, etc., belonging to the deity. To this 
application three respondents were made parties 
and it was stated that they were the chief archa- 
kas. It was found howrever that there were 21 
archakas of the temple who weie all in the 
position of ti ustees of the temple and that the 
temple was managed bv the vote of the majority 
of this body of 21, Held, that the order ot the 
lower court granting the prayer of the applicant 
after notme lo three of the trustees and wnhont 
notice to all tne trustees was illegal and should 
be set aside {Krishnan, J.) Sninivasa Aiyangar 
V. AnnathANaM AiVaR. (1924) M W. N. 61*5; 

82 I. C. 7SS ; 35 M. I. T. (H.C ) 51. 

CHIT FUND — If a lottery — Discootinuance in 
the middle — Subscriber if entitled to sue for re- 
fund of paid up subscriptions'— Sevc-rence of legal 
from illegal part of the contract. See Contract 
Act, bs 23 and 65. 47 M. L. J. 876, 

— Penalty. 

Subscriptions payable monthly— Provision for 
payment of whole of the arrears in case of default 
in payment of instalment. See Contract Act, 
S. 74. 47 M. L. J. 833. 

CHOTA NAGPUR ENCUMBERED ESTATES ACT. 
tIV OE 1876), Ss. 3, 7 and 18 — Manager — Position 
of— Lease not agreed ioby nianager— Effect. 

An agreement to lease whicji is not assented to 
by the manager of an estate cannot be enforced 
>n a Court of Law, though other officers in the 
estate have negotiated the same. 

Position oi manager under the Act considered. 
{Lord Shaw.) Seth Hukum Chand v. Ran 
Bahadur Singh. 3 Pat. 625 : 

34 M. L. T. (P.C.) 120 : 80 I. C. 841 : 
21 L. W. 1 ; L. R. 5 (P. 0.) 190 ; 6 Pat. L. T. 639 i 
1924 P. C. 166 : 47 M. I. J. 562. 

Ss. 17 and 18— Contract made wiihBen' 

gal Government does not bind the estate — Powers 
of manager under the Act discussed. 
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CHOTA NAGPUR LANDLORD AND TENANT 

PROCEDURE ACT, S. 6. 

Under the Chota-Kagpur Encumbered Estates 
Act the owner is disabled not only from acts of 
management but from mortgaging, charging, 
leasing or alienating the property, whereas on 
the other hand the Manager is vested and alone 
vested with such powers. There! ore a contract 
for sale for part of such estate entered into with 
Lieutenant-Governor of Bengal is neither binding 
on the Manager nor on the Estate. [Lord Shah.) 
Seth Hukam Chand v. Raja Ram Bahadur 
Singh. 8 Pat. 626 34 M. L. T. (P.C.) 120 : 

80 I. C. 841 : 21 L. W. 1 : 6 Pafc. L. T. 639 ; 

L. R. 5 P.C. 190 : 1924 P. C. 156 : 

4*7 M. L. J. 562 (P, C.). 

CEOTA NAGPUR LANLORD AND TENANT PRO- 
CEDURE ACT (I OF 1879), S. Occupancy rights 
-—Crealion of. 

Quacfe : Whether Act I of 1879 which relates 
to procedure could create substantive rights of 
occupancy. {Ross and Sen, JJ.) Lad Singh v. 
KRishto Khutya. 1924 P. H. C. C. 304. 

CHOTA NAGPUR TENANCY ACT (IV OF 1908)— 

Applicability of — Execution sale — Land Tjalua’ 
tion in sale proclamation — Effect of. 

Under the Act there is no provision requiring 
the court to assess the value of the property 
sought to be sold. There arc no rules which re- 
quire the parties to assess the value of the pro- 
perty sought to be sold. But where a low value is 
given by the decree-holder in the sale proclama- 
tion with the result that the property which was 
of very great value has been sold for an insigoi- 
ficar-it sum of money, there is a material irregu- 
larity which vitiates the sale. 20 A, 412 Relied on. 
{Das and Ross, JJ.) MaHaraj Kumar Jagat 
Mohan Nath Sahi Deo v. Jaipal Singh. 

3 Pat. 385 ; 5 Pat. L. T. 88 ; 1924 P. 524 (1), 

S. i4^^Resumption, Siiccessor-^Meaning 

of. 

The word “successor" in Sec. 14 of the Act 
means not only a successor de jure but also a 
successor de facto, ' Resumption" means an 
entry upon the land. Resumption is nothing 
more than an unequivocal demand for possession 
so as to operate as a final election by the land- 
lord to re-enter. {Das and Ross, JJ.) Kamakshaya 
Narain Singh ii, Suraj Nath Misra, 

,3 Pat. 320 ; 5 Pat. L. T. 86 : 1924 P. H. C.C. 60 : 

2 Pat. L, R. 69 : *78 I. C. 474 : 1924 P. 449. 

S. 2iQ^Scope of. ' 

S. 26 of Act VI of 190$ does not invalidate 
agreements which were valid at their inception, 
but was intended to validate agreements in spe- 
cial cases out of such agreements as would other- 
wise have been invalid owing to the provisions of 
S, 21 of Chota Nagpur Landlord and Tenant 
Procedure Act. {Ross and Sen, JJ.) Bhola 
Hath Maihi v. Shiva Prasad Sinha. 

.82 I. C. 988 i 1924 P. H. C. C. 30?. 

S. 46 — Surrender of holding — Validity, . 

A surrender by a tenantof his bolding to the 
landlord for valuable consideration is valid and is i 
hot contrary to S. 46 of the Chota Magpur Tenancy | 
Act, {BuckitiU. /,) Bario Santhal V. Fakir San- | 
THAL 76 1. C. 601 : 1024 P, 793 (2). i 


CHOTA NAGPUR TENANCY ACT, S. 177. 

S. l2~^Suyyencier by raiyai — Effect on 

prior ynorigages— 8. T. Act, S. Difference in 
the land. 

The provisions of S. 72 are similar to those 
contained in S. 86 of the Bengal Tenancy Act, 
with this difference that the provisions contained 
in Cl. (6) of the Bengal Tenancy Act do not hnd 
place in S. 72. 

3, 72 leaves the power of surrender conferred 
by the section unhampered by the existence of 
any encumbrances over the property. 

Consequently in spite of a prior sale or mort- 
gage by a raiyat he is free to exercise his right 
of surrender of the holding in favour of the land- 
lord, for under Cl, (2) of S. 46 no transfer by a 
raiyat of his right in his holding or any portion 
thereof is binding on the landlord unless it is 
made with his consent in writing. 

0?he landlord is the owner of the property, and 
raiyat's interests is carved out of it only for limi- 
ted purposes and the right of reversion which- the 
landlord undoubtedly has in the land cannot be 
affected except by express statutory provision. 
That reversion is recognised in the rights which 
accrue to the landlord by an abandonment of the 
holding or by a voluntary surrender by the tenant 
who willingly yields up to him the limited right 
which was carved out. There it is immaterial 
that the transfer is for valuable consideration and 
the surrender for no consideration at all. No 
equitable considerations would arise in favour of 
a transferee of a non-transferable holding who 
takes knowing the limited interest of the " tenant 
and his unquestionable right under Ss. 72 and 83 
of surrender and abandonment. There is no reason 
why the landlord should be prejudiced unless he 
is a party to any fraud dishonestly committed by 
the raiyat in surrendering the holding. [Jwala 
Prasad and Ross, JJ.) Ram Uraon v. -Doman 
Kalal. * 1924 P. H. C, G. 117. 

S. 74 — Scope of—1 f retrospexiive. 

S. 74 has no retrospective effect as it affects 
substantive rights of parties. Hence agreements 
prior to the date of the Act coming into force are 
not affected by the section. {Ross and Sen, JJ.) 
Bhola Nath Majhi v. Shiva Prasad Sinha. 

82 I. C. 988 : 1924 P. H. C. C. 307. 

S. [71— Possession for J.0 years — Occu- 
pancy rights, 

A person in possession of ghatioali lands for 
to years prior to the passing of Act VI of 1908 
does not acquire occupancy rights, as S. 77 pre- 
vents such acquisition. (Ross and Sen, JJ.) Lal 
Singh Bhumij v. Krishto Khutya. 

1924 P. H. C. C. 304. 

S. 139 — Suit to eject non-occupancy 

ryots holding over — Civil Courts — Juris- 
diction. Mr. Jageshwar Kuer v. Tilakdari 
Singh. 77 I. C. 587 : 1924 P. 267. 

— S. 177-^ Suit for rent — Payment to third 

person — P tea of — Ad ditioyi of parties. 

The law has been rpade mor<} stringent tha'p 
before by the amendment of S. 177. That 
section lays down that when the claim of a third 
person fc receive rent ia pleaded, that third person 
should be -made a party to the suit- and the plea 
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decided in his presence. {Jwala Prasad, J.] 
Paghalan Gorain V. Chotu Kunja. 

2 Pat. L. K. 24 : 79 J, C. 601 : 5 P. L. 614 : 

1924 P. 522 

Ss. 177, 218 and 224~Sw^/ for rent—' 

Valuation at less than one hundred rupees — Title 
to land — Intervener made a party* 

A suit for rent for less than Rs. 100 was filed 
before a Deputy Collector. The defendants denied 
plaintiff's title and stated that they paid rents to a 
third party. Under S. 177 the third party was 
made a party intervener who claimed that iie was 
entitled to claim rent and had received rents from 
defendants and right to the title to the land was 
gone into. Held, that an appeal lay to the Judicial 
Commissioner and not to the Deputy Commission- 
er from the decision of the Deputy Collector 
under Ss. 218 and 224. Where proceedings are 
taken under S. 177 the Court will not come to a 
decision as to the respective titles cf parties to the 
suit. But it a question of title or interest in land 
has been determined by the Deputy Collector in 
such a proceeding an appeal will lie to the Judi- 
cial Commissioner and nut to the Deputy Com- 
missioner. [Adami, J.) Janki Chowdhury a. 
Sambodh Kukivii. 1924 P. H. C. C. 278 ; 

1924 P. 807v 

S. 181 — Rent dccreC'— Execution-Limit a~ 

tion, 

t Under S. 181 (he period of limitation for the exe- 
cution of a rent decree runs' from the date when 
the decree is signed. {Da.ss and Ross, JJ.) Bishun 
Ual V. Bindeshwari Sahu. 2 Pat. L. R. 7 : 

78 1. C. 224 (1) : 5 Pat. L. T. 374 : 1924 P. 712. 

S, 212 — Rent decree — -Sate of liolding — 

Purchaser of portion of holding — Deposit of decree 
amount— Withdrawal by landlord— Effect of. 
Under S. 212 a purchaser of a part of a bolding 
deposited the whole of the decretal amount 
due to a landlord who had brought the holding 
to sale in execution of a rent decree. The land- 
lord withdrew the amount but subsequently refus- 
ed to recognise the person who deposited the 
amount as co-tenant of the holding. Held that 
having accepted the money, it was no longer open 
to him to say that he did not recognise the part 
purchaser as a co-tenant of the holding, (Russ 
and Sen, JJ,) Rajendra Narayan Singh Deo v, 
Mahesh Chandra Chaterji. 

1924 P. H.C. C. 281 : 1924 P. 669- 

CIVIL PROCEDURE CODE (V OF Whether 

Judge vested with power to determine issue of 
law first'-O. 14 and R. 2, 0. 15, R. SScope of. 

The Code of Civil Procedure has vested the 
judge with power to determine whether issues of 
law should be tried first. He must decide himself 
whether ciTCumstances exist in each particular 
case calling for the exercise of that power. Both 
O 14, R. 2 and O. 15, R. 3 give ample power 
to the Judge to try issue of law first. The power 
underO. 14, R. 2 can be exercised at the t^sue 
stage but O. 15, R. 3 gives power to the judge to 
proceed to determine issues of law at a stage sub- 
sequent to the issue stage. The subordinate Courts 
should not try piecemeal but it is a matter of 
judicial discretion. {Das and A.dami, JJ,] La-CHMI 
Narain V. Rup Narain. 2 Pat, L, E. (Civil) 303. 

Y D 1924—9 


C. P. CODE (1908), S. 2. 

Ss. 2, 12 and 152 — Decree — Order sub- 
stituting names —A ppcal— Amendment. 

Pending an appeal the appellant had made an 
application for substitution of names. But, the 
commissioner disposed of the appeal without 
passing any order on the application. Subsequent- 
ly On the matter being brought to his notice be 
ordered that the decree may be corrected without 
I prejudice to any objection which might be made 
to the application. Held, that the order of the 
Commissioner was not a decree within S. 2 (2), C. 
P. Code, and was not therefore appealable to the 
Board of Revenue {Burn, J, M,] Suraj Mal v 
Kewal, L. R. 6 A. 269 (Rev) 

S. 2 (2)and 0. 43, R Decree— Abate- 
ment — -Legal representative — Plaintiff deceased 
— Petitions by several persons to be brought on^ 
record as legal representatives — Grant of one, and 
rejection of others — Appeal from orders of rejec- 
tion of latter— Maintainability— Effect — Will set 
up by person whose petition is rejected — Genuine- 
ness of, opinion on — Sot to be expressed. 

Several persons, including the appellant, appli- 
ed to be brought on record as the legal representa- 
tives of a deceased plaintiff. The application of 
one of them was granted, appellant’s application 
being dismissed as out of time, Held, that no 
appeal lay from the order rejecting applicant’s 
application. Where a legal representative is 
brought on record, there is no abatement within 
the meaning of O. 43. R. 1 (k) of the Code, nor is 
there any decree within the definition of S. 2, Cl. 
(2) thereof. 

Held, that the Court below erred in pronounc- 
ing upon the genuineness of the will under which 
the appellant claimed. {Spencer and Kumata- 
swanii, Sastri, JJ.) Kasibhotla Venkata Sesh- 
AMMA V. Gunneswara Rao. (1924) M. W. N. 68 : 

79 I. C. 860 : 1924 Mad. 622 ; 46 fit. L. J. 129, 

S. 2 (2) — Decree — Decision on cardinal 

issue in the case — Remand— Appeal. 

When one issue is settled and the case is re- 
manded to a lower court for the determination of 
another issue, the order is a decree and is appeal- 
able, {Fremantle, S. M.) Umrai v. Raja Durga 
Narain Singh, L. R. 6 A. 156 (Rev.) 

S. 2 [2]— Order when a decree. 

Where both the claimants are not parties to the 
suit, an order rejecting the application of one of 
them is not a decree and is not appealable, 43 M. 
812; 39 M.LJ. 218, dist. 39 M, 488; 23 M.LJ. 491, 
followed. {Jackson^ J,) Ruckmani AMMAL v, 
Veerasami Aiyangar, 

47 M. L. J. 3 : 36 M, L. T. (H. C.) 82 : 

8 I. C. 942 ; 1924 M. W. N: 768 : 1924 Mad. 813, 

S. 2 (2) — Decree — Decision in default of 

plaintiff — Appeal— Oudh Rent. Act {XX JI of 1886) 
Whenever any Court delivers a decision de- 
fault of the plaintiff that decision is an order and 
not a decree within the meaning of S. 2 (2) C. P, 
Code. Where the objection of a Judgment debtor 
in certain execution proceedings is dismissed for 
default no appeal is allowed from such order 
either under the C, P. Code or under the Oudh 
Rent Act. [Dalai, J, C. IVazir Hasan, A, J. C,) 
Mahomed Zaki Ullab v. Mr. Gulkandi, 

1 0. W. N. 854 : 1 0 & A. L. R. 1207. 
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S. S {$)— Attaching creditor— If a decree 

holder. 

An attaching creditor is not a decree-bolder 
within the meaning of S. 2 (3), C. P. Code ^ 
{Mnherji, J,] RAM Badan Simgh v. Chaudhri i 
Ram Pargash Singh. 80 1. C. 947 : ' 

L. R. 5 A. 629. j 

Ss. 2 (8) and 144 — Decree — Order in res- 

iihition i}roceedLngs~-Atlaching creditor of de- 
cree — Set off—C. F. Code. S. 49 and O. 21, F. 18. 

The determination of any question under S.144, 
C.P. Ci.de Comes within the deBaition ot a “decree ' 
under S. 2 of the C. P, Code. There is no distinc- 
tion between a decree in a suit and a decree in a 
proceeding under S. U-t, C. P. Code. Attaching 
decree holders of a decree are assignees within 
the meaning of O. 21, R 18, C.P. C. and they are 
subject to die same equities as the decree-holders 
under S. 49 C, P. Code, Even if the case does not 
come within the purview of O. 21, R. IS, C. P,C. 
the court is not powerle.ss to dmect a set-off under 
its inherent powers {CJiaiterj ee and Fcinton^ J J .) 
Adwaita Chandra Saha v. The Chittagong Co.. 
Ltd. 28 C. W. N. 988, 

S, 2 {ID— Legal representative — Scope of 

definition —Decree against tnUrmcdditr— Effect 
on real heir, 

An intermeddler is included in the definition of 
legal representative but he is not the representa- 
tive so far as succession to the property of the 
deceased is coocerned. The definidon is only 
for purpose ot procedure and it cannot alter rules 
of substantive law — The mere fact an iriterraed- 
dler is joined as a party to a suit will not make 
the decree therein binding on the real heir v* ho is 
not party thereto. [GokiU Prasad, J.) Lalsa Rai 
V. Udit Rai. 1924 All. 717. 

S 2 (11)— Legal representative of de- 
fendant — Pleas open, 

A person who is added as a legal representa- 
tive of a deceased delendant cannot and need n^t 
set up in defence pleas which are open to him 
only personally. (Krishnan and Coleridge, JJ ,) 
Gunnam Akkamma V. Rune Venkatapathi, 

1928 Mad. 59. 

S. 2 (11)— Lcgflf representafive — Decree 

against manager of a shrine — Execution against 
successor. 

Where the plaintiff obtained a decree against 
a person whom he had appointed to manage a 
shrine, for possession of the property and the 
plaintiff after the death of the judgment-debtor 
sought to execute the decree against another per- 
son who claimed to have been appointed manager 
of the shrine. Held that the latter was not a legal 
representative of the deceased- within S. 2 (11), C, 
P. Code and that the decree could not be executed 
against him. [bhadi LaLC.J. and Mariineau 
JJ,] Ham Singh v. Waryam Singh. 

5 Lah. L. J. 459 : 77 1. C. 585 : 

1924 Lah. 251. 

S, S(ll) — Major — Execution proceedings 

— If legal represeniaiive. 

A major who is entitled to appear t-j the exclu- 
sion of theguardian appointed during his minori- 
ty is not vvithiq the definition of legal representa- 


C. P. CODE (1908), S. 8, 

live under S. 2, C P. Code. (Oldfield and Deva’ 
doss, JJ.) Nagappa Chetty V. Mdthuraman 
Chetty. 78 I. C. 12. 

— S, 2 (11)— Legal representative— Deceas- 

ed defendant— One heir brought on record — If 
sufficient. 26 Bom. L, R, 376- 

-S 2 (lit — Person in possession of es^-ate 

— Execution against, 1984 Cal. 362. 

S. 2(12) — Decree for mesne profits — Sub- 

seguent interest— Liability to pay — Decree a gainst 
manager of temple — Liability of temple pro- 
perties. 

In a suit by the plaintiff for partition and re- 
covery of mesne profits against an idol rcpre- 
senied by its manager a preliminary decree for 
mesne profits was passed against the said idol. 
Subsequently a final decree followed and the 
question arose in execution as regards the liabi- 
lity to pay interest and the liabilty of the endowed 
properties. Held (1) that mesne profits carried 
interest from the date of the preliminary decree 
and that they w^ere recoverable from the endowed 
properties, 35 Cal, 691 ; 2 I. A. 145 referred to. 
[Hooker ji and Dalai, JJ.) Sri Ganeshji Mah- 
araja V. Lalta Prasad. 22 A. L, J. 768 : 

82 1“ C. 312 ; L, R, 5 A. 683 : 1924 All. 801. 

S, 2 [l2}~Mesne profiis— Calculation of 

— Cultivating profit— Collection charges. 

Where the parson disposses'^ed by a trespasser 
is himself, ordinarily, a cultivator of the land in 
dispute, the profits to which he is entitled are 
those that the wrongful holder might have obtain- 
ed by cultivation with due diligence, It is not 
open to a trespasser to dispossess and actually 
cuhivate and then to sub let the land trespassed 
upon to some third person and claim to compen- 
sate the rightlul occupant only to the extent of 
what he may have obtained by the sub-letting. 
Ordinarily in calculating the amount of profits, 
payment made by the defendants for reiit, revenue 
or cesses, must be deducted but the court should 
not allow to the defendants the expenses of col- 
lecting the profits, unless they entered on the pro- 
perty in the exercise of a bonafide claim of right. 
[Einkhede, A. J. C.) Umashankar v. Pandit 
KA.MLAL, 20 N. L. K. 112 ; 1924 Nag. 427. 

S. 2 (12) and 0...20, R. 12 — Mesne profits 

— Liability for — Wrongful possession — Land 
under attachment — Non liability for mesne pro- 
fits — Point if can be raised on second appeal. 

Wrongful possession by the defendant is the 
very essence of a claim for mesne profits and the 
very foundation of a decree therefor, It is im- 
possible to hold that during the time the lands re- 
mained under attachment by virtue of an order 
under S. 146, Cr. P C., the defeudauts who bad 
no title to the lands, remained in possession. 
Consequently the dafeudants would not be liable 
for mense profits for that period. 24 C, 413 ; 5 C. 
VV. N. 728 ; 21 W. R. 269 ; 10 C. 785 Ref. Where 
no decree for mesne profits had been drawn up 
under O. 20, R. 12 at the time when the defendant 
filed his cross appeal before the lower appellate 
court and the objection as to mesne profits was 
not taken it can Dq allowed to be raised 9n 
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second appeal. [WaUmley and Uukcrji, JJ.) 
Chhaganmull Agarwall\ Amanatulla 
Mahomed. 39 0. L. J. 44 ^ : 51 cai. 853 : 

1924 Cal. 1010. 

S. 2 (12) — Mesne frofiis — Natiirc of — 

Basis of calcnlation — Burden of proof — Lands in 
the possession and cultivation of dej tndant — 
AUegalion of cultivation at a loss for successive 
seasons -‘What plaintiff should prove. 

Wnen mesne prolits are claimed irom a person 
the onus of proving what prorits tnight with deli- 
gence have been received in any >ear lies upon | 
the party claiming mesne prahts but the onus of 
proving wliat prohts tlie person in wrongful pos' 
session actually received lies on the person in 
possession. Mesne profits are in the nature of 
compensation or damages. Iti any case the pro- 
per measure to be awarded is to be determined 
by wbai the party in possession actually receives 
or recovers except in cases where it is or can be 
shown that what is so received or recovered falls 
below what would have been so recovered or re- 
ceived with due deligence. Where in a suit for 
mesne profits it was found that thedeiendani was 
directly in possession during nine consecutive 
seasons and suffered considerable loss through- 
ont he cannot be said to be dealing with the 
lands with due diligence ; for, if the lands had 
been let out they would have fetched some rent, 
however low it may be. In such a case the 
person claiming mesne profits must let in rome 
affirmative evidence with regard to the amount 
for which they might have been reasonably let 
out. In the absence of such evidence, mesne pro- 
fits cannot be ascertained. [Spencer and Srini- 
vasa Iyengar, JJ.) Muhammad Abdul G.affur 
Rowther V. Muhammad Samsuddin Rowther. 

47 H. L, J, 730. 

Ss. 2 (12), 141 and 0.18, E. land 0.26, 

E. 10 — Mesne profits — Basis of calculation — 
Burden of proof — Enquiry by Commissioner — 
Local inspection and report by Commissioner — 
Crop cutting experiments — Value of. 

On an application by the defendant for reco- 
very of mesne profits lor the period during which 
he had been dispossessed from his land under the 
decree of the first court since reversed on appeal, 
Ihe Court appointed a commissioner to ascertain 
the amount ot mesne profits due from the plain- 
tiff. The Commissioner, in the course of his 
enquiry directed the plaintiff to adduce her evi- 
dence in the first instance. The plaintiff refused 
to do so, and the defendant let in his evidence 
and closed his case; thereupon the plaintiff ap- 
plied to the Commissioner to allow her to adduce 
her evidence ; the Commissioner refused her 
request and submitted his report based on his 
local inspection and crop-culting experiments 
conducted by him and, on iafonnalion obtained 
from persons whose evidence was not recorded 
by him, Held, that the procedure of the Commis- 
sioner was irregular and his report could not be 
accepted. The defendent was first bound to let 
in evidence to prove the quantum of profits alleg- 
ed to have been received by the plaintiff and the 
plaintiff was entitled thereafter to let in her evi 
deuce under O. 18, R. 1, C. P. Code. Though the 
burden of proving the {pesne profits actually ^ 
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received lay on plaintiff under S. 106 of the Evi- 
dence Act, yet as regards the amount of mesne 
profits which might with ordinary deligence have 
been received by the person in occupation, the 
onus lay on the person claiming it {i.e.) the defen- 
dant. Though th" Commissioner could base his 
report on local inspection and i^rop cutting experi- 
ments conducted by him he could not base it on 
information obtained by him from persons whose 
evidence he had not recorded. Such evidence not 
being legally admissible the Court could not act 
upon it, [Spencer and Vcnkaiasuhba Rao, JJ.) 
Kamakka "0. Negasam, 47 M. 800. 

S. 9— Arbitration— Remedy of aggrieved 

party— Right to file objection — If bars Civil suit. 
See Arbitration. 80 I. C. 969. 

S. 9— Caste usage—Right of parties — Ju- 
risdiction of Civil Courts. 

A claim by five ot the members of a caste that 
they are entitled to use the IVadi and the vessels 
is one of a civil nature and Courts can adjudi- 
cate on the quescion ; where the right is once 
found, the mode of exercise ot the right is one 
for the caste to determine. [Maclcod, C. J. and 
Crump. J.) Chuhilal Gulabdas v. Chhotalal 
pRANJivAN. 1924 Bom. 622. 

S. 9-^Claim to worship and reeoive offer- 
ings — If of a civil nature. 

A suit to restrain defendants from obstructing 
the plaintiff from worshipping a deity and to 
receive the voluntary offerings made is one of a 
civil nature and is maintainable. [Shah, A. C. J. 
and Coyajec, J.) Laxman Babaling Gurav v. 
ViSfiRAM Mahadev RanEc 76 I. C. 629. 

S. 9 — Jurisdiction of Civil Court — Suit 

by one director against another in a Company — 
Injunction. 

A suit by one director against the other direc- 
tors of a limited Company tor an injunction 
restrrining the latter from preventing him from 
acting as such is maintainable in a Civil Court. 
[Newbould and Ghose^ JJ.) Sarat Chandra 
Chakravarthy 7/. Tarak Chandra Chatterji. 

51 Cal. 916 : 28 G. W. N. 803 : 82 I. C. 405 : 

1924 Cal. 982. 

S. 9 — Liability to pay Government Re- 
venue-Suit for fixing — If of a civil nature. 

78 I. C. 188. 

S. 9 — Suit of a Civil nature — Ghats or 

Chaukis in a sacred river — Pees paid for services 
rendered at — Suit for share — Maintainability. 

Chaukis are well- understood spots on the banks 
of a sacred river where one or other of the mem- 
bers of the family of pries-ts used to sit, receive 
his clients and help them in the observance of 
their religious ceremonies connected with the 
river such as bathing, etc. The gains made by 
the performance of services at these spots are 
property in law and a suit for a share in the busi- 
ness resulting in such gains is maintainable as a 
claim of a Civil nature within the meaning of 
S. 9 of the C. P. Code. 18 A.L J. 679; 21 A. L. J. 
358 ; 43 A, 581 Ref. [Wazir Hasan and Heave, 
A, /. C.) Mt. Rachhpali v. Mt, Chandresar. 

27 0. C. 114 : 10 0. L. J. 596 : 

78 I- C. 256 : 1924 Gudh 252. 
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S. 10 — Appeal — If a continuation of suit 

— Matter in issue — Meaning of. 

The object of S. 10 is to prevent courts of con- 
current jurisdiction from trying 2 parallel suits 
in respect of the same matter in issue. The ex- 
pression “ matter in issue '* has reference to the 
entire subject-matter in controversy and every 
matter in dispute should be in issue in both the 
suits. An appeal is a continuation of the suit for 
the purposes of the section. [Raymond, A. J. C.) 
Jainarayan Babulal V, Nathoomal Manohar- 
LAL. 82LC.539. 

Ss. 10, 11, 47 and 0. 34, Rr. 7 and 8— 

Mot ipage— Decree for redemption— 'Omission to 
execute — Second suit for redemption on the same 
mortgage, whether Res judicata — 

Remedy to the second plaintiff. 

Where a suit for redemption has been institut- 
ed by one of the mortgagors for the redemption 
of the entire property and a decree has been 
passed therein but not executed a subsequent suit 
by the other mortgagor for redemption of the 
same mortgage is barred by the rule of res 
judicata. 43 B. 334 dissented from. 5 O, L. J. 43 
referred to. 

A suit for redemption of a mortgage by a co 
mortgagor must be deemed to be a suit brought 
in a representative character. 1 0. W. N. 640 
referred to, 

Where the decree for redemption passed is not 
executed, the suit must be taken as pending and 
S,10, C.P.Code would be a bar to proceeding with 
a second suit. The plaintiff in the second suit 
however can proceed with the previous suit 
where it was left off. [Dalai, C. ajid Wazir 
Hasan, A, J. C.) Narain v. Gaya Deen. 

1 0. W, N. 910. 

S, 10 — Scope of. 

S. 10 does not bar the institution of a suit but 
only the trial of it under certain circumstances. 
A Court cannot dismiss a suit under the section 
but only postpone its trial. Nor does the section 
dispense with the necessity of instituting suits or 
enable a Court to hold that a suit is premature. 
[Jivala Prasad and Ross, JJ.) Mt. Dulhin Sona 
Kuar lu Mt, Bibi Ale Fatima. 77 I. C. 167. 

S. 10— Stay of suits— Connected suits — 

Appeal. 76 I. C. 231. 

^ -S.ll — Applicability— F iJidings on several 

issues— ‘Decision how far res judicata — Exhaus- 
tive. 

The principle which prevents the same case 
from being twice litigated is of general applica- 
tion and is not limited by the specific words of 
the C. P. Code. It is a well settled rule that an 
estoppel is not confined to the judgment but 
extends to all facts involved in it as necessary 
steps or ground work; in other words, a judg- 
ment operates by way of estoppel as regards all 
findings which are essential to sustain the judg- 
ment, though mot as regards all the findings which 
did not form the basis of the decision or were in 
conflict therewith. 48. 1. A. 49 ; 12 B. L. R. 391; 

6 C. L. J. 621 ; 11 C. L. J. 461 ; 28 M. 338 Rel, on. 
[Mookerjee and Suhrawardy, JJ ) Dwijendra 
Nakayak Roy v. Joqes Chandra De. ' 

39 0. L. J. 40 : 79 T C. 620 : 1934 Cal. 600. 


C. E. CODE (1908), S. 11. 

S. 11 — Apphccibiliiy — Execution proceed* 

ings, 

S, 11, C. P. Code though not expressly made 
applicable to execution proceedings, the princi- 
ple underlying the same applies and if a point 
has been directly or by implication decided in 
any particular execution proceeding, the point 
cannot be raised subsequently. [Mookerjee and 
Dalai, JJ.) Dwarka Das v. Muhammad Ashfa- 
; oullah. L, R. 5 A. 744 : 80 I. C. 732 : 

1925 All 117 : 23 A. I. J. 928. 

S. 11 — Applicability — Execution proceed* 

ings— Failure to object to execntability of decree 
at earlier stage. 

On the analogy of S. 11, when a judgment- 
; debtor fails to set up the plea that the decree was 
not executable at one stage ot an execution pro- 
ceeding, he is thereafter precluded from setting 
it Up at a subsequent stage of the case. [Kinkhede, 
A. J. C.) Khaikulla V. Seth Dhanrupmal. 

80 I. C. 905. 

— "S. 11—7/ exhaustive — ’Status of wife — If 

decision between husbafid and wife binding on 
father, 

S. 11. C. P, Code, is not exhaustive, 

A decision in a suit between a husband and 
wife as to whether they were divorced or not can- 
not be re-agitated in a suit by the father against 
one of them. [Mukerji, J.) Mt. Khatoon Bibi 
V. Nazir. 1924 A. 816, 

^ — S. 11 — Par ties--Co-def0ndants— Previous 

Suit for ejectment — No contest between defen- 
dants — Validity of partition not questioned — 
Decision whether res judicata, 77 I. G, 917. 

S. 11 — Parties and representatives — 

claim suit— Sale declared nominal — Effects 

Plff. purchased certain properties from the 
first defendant in 1915 and later on some of the 
properties were attached in execution of a decree 
against the first defendant held by the second 
defendant. Plaintiff pat in a claim petition which 
having been dismissed, he brought a suit against 
the first and second defendants for a declaration 
of his title. The second defendant alone contest- 
ed the suit which was dismissed on the ground 
that the sale by the first defendant in favour of 
the plaintiff was nominal and sham. The first 
defendant sold some of the items comprised in 
the sale to the plaintiff in favour of the third 
defendant. Thereupon the plaintiff brought a 
suit against the third defendant for declaration of 
his title under the original sa'e-deed, Held that 
the suit was barred by res judicata. {Phillips 
and Odgers, JJ.) ChinNa Kozhandai Nainar v. 
Ananta Vijaya Nainar, 20 L. W. 979. 

S. 11 ^ — Parties and representatives — 

Prior suit against font persons — Plea that some 
other persons were also joint tenants — Dismissal 
for default— Suit against all persons subsequently 
— Maintainability of. 

The plaintiffs sued to eject six defendants des- 
cribing themselves as occupancy tenants, and 
defendants holding without consent and without 
payment of rent. The defendants claimed that 
they were occupancy (enants jointly with the 



137 INDIAN DECISIONS. 138 


C. P. CODE (1908), S. 11. 

plaintiffs and they pleaded res iudicata ^vi%\ng 
from a suit previously decided. In 1921 plaintiffs 
had brought a similar case against four of the 
defendants, who made similar objections and add- 
ed that the other two persons now impleaded 
were also joint in the cultivation. After some 
evidence had been recorded plaintiffs absented 
themselves and the suit was dismissed for default, 
Held that the suit did not constitute resjndicaia 
as the defendants in the subsequent suit were not 
the same as in the previous case, {Fremantle^ 
S. M, and Burn^ J, M.) HargU Lal v, MUnshi. 

L.K. 5 A. 329 (Rev.). 

S. ll—Directly and substantially in 

issue. Mehan Singh v. Kehar Singh, 

Y5 I. C, 317 : 6 Lah. L. J. 39. 

S. 11 — Directly and substantially in issue 

— Application to set aside ex parte decree — Non- 
service of summons — Separate suit — If lies. 
Musthan V. Babu Mohendra Nath Singh. 

1934 Rang. 119. 

S, 11— Directly and substantially in issue 

— Decision on invalidity of sale-deed. 

76 I. C. 370, 

S. 11 — Directly and substantially in issue 

Ex parte decree —Application to set aside — Non- 
service of summons — Finding as to service — 
Subsequent suit to set aside. 5 Pat. L. T> 66. 

S. 11 — Directly and substantially in issue 

— Judgment on rent payable — Effect. MaNNOO 
Lal Chowdhury v, Lalh Chaubi. 

77 I. C. 384. 

S, H — Directly and suhsianiially in is- 
sue— Dijfereni causes of action — Suit on— Rule 
of res judicata. 

Where there are two agreements to sell two 
consignments of mohzva a suit for damages for 
failure to deliver one consignment and a decree 
therein do not bar a fresh suit on the agreement 
to deliver the second consignment. {Drake Brock- 
man, /. C.) JoDHRAj V. Bvram. 7 N. L. J, 25, 

— ' S. 11 — Directly and siibstaniiaUy in issue 

— Heard and finally decided — Decision on im- 
material issues— Not res judicata. 

In a suit by reversioner for a declaration that 
certain alienations made by the widow of a 
deceased Hindu were not binding on the rever- 
sioners, the defence was that the suit was barred 
by limitation and that the properties in question 
were not part of the estate of the last male owner. 
The trial court raised issues on both the points 
but dismissed the suit expressly on the ground of 
limitetior!. With a view to avoid the necessity 
for a remand in case the appellate court took a 
different view of the question of limitation, the 
trial court gave a finding on the issue as to title 
against the plaintiffs, Held^ihat the finding on 
the question of title to the property was an obiter 
dictum and not res judicata I. L. R. 4 M, 134 
followed. [Krishnan and Od^ers, JJ.) Bathula 
P iTCHi Reddi V, Bharata Sastri. 

20 L. W. 526 : 47 M. L. J. 632 : 82 I. C. 485 : 
1924 M. W. N. 859 : 1924 Mad, 893 (3). 

S, li-'Directly and substantially in issue 

— Unnecessary issue — Withdrawal of suit* 


I C. P. CODE (1908), S. 11. 

! Plff. sued for resumption of a muafi and with- 
* drew the suit without leave to sue afresh. The 
Court had raised an issue as to whether the Land 
was liable to resumption or whether it was liable 
to assessment for rent, In a subsequent suit for 
assessment of rent by plaintiff, held that in the 
prior suit it wms unnecessary to raise an issue on 
the liability to assessment and consequently the 
prior decision did not operate as res judicata, 
{Fremantle, M,\a7id Burn, J.M.) The Special 
Manager, Court of Wards v . Badri Prasad. 

I. R. 5 0. 101. 

S. 11 — Directly and substantially in 

issue — Nature of suits same — Dates different — 
Second suit barred. 

A subsequent suit is barred under S. 11 where 
the subsequent suit is exactly of the same nature 
as the previous suit with the difference that the 
date from which the accounts are asked for in the 
later suit is a few years later than in the previous 
suit. {Macleod, C. J* and Crump, J.) Sidagavada 
V. Ram Chandra Babaji. 1924 Bom. IIS, 

S. 11 — Directly and substantially in is- 
sue — First suit in respect of one payment towards 
decree — Second suit in respect of subsequent pay- 
ment — Title of plaintiff— Decision on, res judica- 
ta, See C. P. Code, O. 2, R. 2. 10 0. &. A.L.R. 574. 

8. 11— Directly in issue — Claim op 

occupancy negatived in respect of certain area — 
Subsequent suit in respect of another area under 
the same grant. 

Where a claim of occupancy rights based on 
an old grant was decreed at settlement in respect 
of certain area the decision bars a subsequent 
claim that another area' was also held under the 
-same grant. {Burn, J. U,] Mahant KuNj 
Behari Das v. Birwa Mehnam, L. E. 6 0. 31. 

S. 11 — Directly and substantially in is- 
sues ub ject- matter different — No bar. 

Where the subject-matter of the two suits is 
different and the second suit relates to a different 
grove land from that involved in the prior suit, 
there is no bar of res judicata, [Neave, /.) Bhanu 
Pratap Singh v, Bhagwan Singh. 

L. R. 5 A. 406 1 1924 A. 923. 

S. 11 — Directly and substaniially in 

issue — Finding in unnecessary suit — If res 
judicata. 

To constitute res judicata the suit need not 
be one which the plaintiff was bound to institute. 
The usefulness or otherwise of a suit is a question 
which is entirely beside the point and a finding 
given in a suit which plaintiff need not have 
instituted but has in fact instituted is as much 
res judicata as in a suit which he was bound to 
institute. {Abdul Raoof and Moti Sagar, JJ,) 
Hathi Khan v. Mt. Almo. 78 I, C. 3. 

S, IX^-Co-defendanU— Decree dismiss- 
ing suit — Finding as between co-defendants — 
Not implied m decree nor embodied therein — 
Appeal if lies, 

Where a decree is one of dismissal of a suit, 
findings in the judgment as between co-defen- 
dants which are not necessarily implied in tlie 
decree or embodied therein do not operate as re$ 
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judicata as it is not open to the party aggrieved 
by such findings to appeal ^clgai^st the decree. 
Case-law diccussed. [Ramesam and Reilly, }J.) 
Parigi Venkopacharlu V. Kadhabayamma, 

47 L J. 612 : 35 L. T. (H. C.) 101 : 

(1924) M. W. N. 867 : 1924 Mad, 858. 

S. Xl—Co- defendants — Issue as to title 

io property — Conflict of ijticrcst — Subsequent suit 
for title and possession. 

Ordinarily the doctrine of res judicata does 
not operate as between co-defendants and the , 
Court applies the doctrine with considerable 
caution as between co-defendants where there is ; 
a conflict of interest as between them, where it I 
is necessary for the court to decide the conflict | 
and where the judgment clearly decides the ques- 
tion as between those co-defendants. Where 
though no issue is expressly framed as betweeji 
the co-defendants the basis of the decision as bet- 
ween them is a decision on their title and on foot 
of that decision, their liability to conttribute is 
determined, the decision operates as res judicata 
in a subsequent suit for declaration of title and 
possession. [Greaves and Chakravarthi, JJ.) 
Haladhar Das Tanti v. Nagendra Nath 
Mandal, 51 I. C. 997. 

S. 11 — Co-defendants— Prior Mortgage 

suit — Appellant and Respondent impleaded as 
Co-defendants — Contest between mortgagee 
and appellant as to Respondent's iiilc in mort- 
gage Suit — Whether decision res judicata in 
subsequent suit for possession by Respondent 
against Appellant, 

Where there has been a conflict of interest be- 
tween co-defendants and' an adjudication was 
necessary to give the appropriate relief to a party 
or a co-defendant has a common interest with the 
plaintiff and has actively supported him agaiust 
the other defendant, the decision will operate as 
res judicata in a subsequeiit suit. 

29 M. 515 : 11 B. 216; 3 Hare 627; 71 I. C. 481 
A. 1, K, (1923) Lah, 1S6 Referred to. [Heald and : 
LeniaignCy JJ.) Magng Thwe v. Ma Shwe Pon. 

3 Bur. L. J. 54 : 82 I. C. 423 : 

1924 K. 279. 

— S. 11 — Co-defondant$--Decision when 
res judicata. 

Where the relief given in a suit does not 
require or involve a decision of any case between 
co-defendants, the latter will not be bound as 
between each other by anything dt:cided in the 
suit. [Baker, J. C.) Jageshwar Kao v. Gujab 
Rao, 1924 Nag. 168. 

S. 11 — CO’defendanis — Res judicata 

between — Rule as io — Applicability of — Condi' 
tions — Fraudulent benami transfer — Plea of — 
Maintainahility — Covenant for quiet enjoyment — 
Damages for breach oj— Suit for — Pica in. 

- In the course of the insolvency of C. the 
official Assignee challenged, as not being 
bona fide ^nd 3.S being without consideration a 
transfer of the insolvent’s property obtained by 
R, from a transferee from the insolvent himself, 
and a transfer made by R to A. of the same pro- 
perty, A suit brought by the Official Assignee 
against R, and A jointly for a declaration that the ■ 
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transfers in their favour must be set aside for 
want of good faiih and like considerations was 
decreed on the ground that the transferees were 
not purchasers in good faith, the Appellate Court 
in that suit also expresssing the opinion that the 
transfers were not for consideration. 

In a suit by A as^ainst R for damages for 
breach of covenant for quiet enjoyment due to 
her having been ousted by the Official Assignee, 
held (1) that the opinion of the Appellate Court 
in the prior proceeding that the transfer in 
favour of A was not for consideration was mere 
obiter dictum and did not operate as res judicata 
between R. and A, and (2) that R. could not 
plead that the transfer in lavour of A. was a 
benami transaction intended to ^chcat the credi- 
torSaOf C. [Couits -Trot ter and Ramtsam, JJ.) 
Ramaswami Naicker V. Alamelu Ammal. 

46 M. L. J. 298 : (1924) M. W. N. 204 : 

34 M L. T. (H. C.) 301 : 78 I, C. 921 : 

1924 Mad. 604. 

S 11- ■Co-defendants — Decision when- 

res judicata. 

Where it is absolutely essential for the deter- 
mination in a prior suit questions inter se between 
defendants and they were so decided, the decision 
is rds judicata. [Hallifax, A. J, C.) Mt. Munna 
V, SUKLAL. 1924 Nag. 142. 

S, 11— Co defendants. 

If the plaintinffs respondents and the defendant 
appellant were co-detendants in the previous suit 
but their interests were not at variance,^ deci- 
sion in the previous suit is in no way a decision 
between them as parties and does not therefore 
operate as res' judicata. But it is not of course 
impossible for a Court to arrive at a decision as 
between co -defendants which will operate as res- 
juidcata in subsequent proceedings. [Stuart, J ) 
Kali Din i>, Madho. 

1923 A. 169, 

S, J1 — Co-defendants — Decision on issue 

as io construction o/ ujiU — Res judicata — Incon- 
sistent decisions — Later decision to prevail. 

Where in order to ascertain the relief that the 
plaintiff should get, it is necesssary to determine 
the right construction of a will and declare the 
rights of the plaintiff as well as the defndants 
inter sc, the decision operates as res judicata as 
between the co-defendants. As regards co-defen- 
dants an adjudication which is necessary to give 
the proper relief to the plaintiff is res judicata as 
j between the co-deieodants as well, provided there 
is a conflict of interest. 

i Where there are two inconsistent decisions 
I between the same parlies, the later one will 
' prevail and operate as res judicata, [Walsh and 
Ryves, JJ.) Ram Prasad v. Mahabir. 

46 A. 220 : 22 A. L. J. 91 ; L. R 5 A 71 ; 

79 I. C. 803 : 1924 A. 310. 

S. 11. — Co-defendants — When decision 

is res judicata, 

For a decision to operate as res fudicata 
between co-defendants there must have been an 
active controversy between them in the suit and 
a decision on that should have been necessary to 
give relief to the plaintiff. [Kinkhcde, A, J. C.) 
Laxman V. Janoo. 1924 Nag. 429. 
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S. 11, Expln, IV — Parties and represen' 

iattves—Plea open to, in personal capacity — If 
can be set up— Omission — Effect. 

A person who is added as 1-gal representative 
of a deceased defendant cannot and need not set 
up in defence pleas open to hirr* in his personal 
capacity and the omission to do so will not result 
in the matter being res judicala in a subsequent 
s it. {Krishnaii and Coleridge, JJ.) Gunnam 
Akkamma V. Nune Venkatapathi. 

1925 Mad. 59, 

S, 11 — Parties and representatives — 

Decision in suit by mortgagee against purchaser 
of hypothcca— Subsequent suit against person 
deriving title under former purchasef, 

A suit by a mortgagee to enforce his mortgage 
as agai[]st a purchaser of the hypotheca was dis- 
missed on the ground that the mortgage bad been 
paid off. In a subsequent suit by tne plaintiff to 
enforce his mortgage against a person who had 
purchased the hypotheca from the defendant 
in the previous suit but prior to the institution of 
that suit. Held that the decision io the prior suit 
was not r^s judicata and did not bar the sub- 
sequent suit. (1921) 41 M, L. J. 392 referred to. 
{Madhavan Nair, J.) DURAlCHAMi Tevar v, 
Adimuthu Nadan. 20 L. W. 740 ; 

47 M. L. J. 728. 

S. 11 — Parties and represent a lives — De- 
cision against mortgagee if binding on mortga- 
gor. 

A mortgagor does not claim under his mort- 
gagee and a decision against a mortgagee in a 
suit to which the mortgagor was not a party- 
does not operate as res judicata against the 
mortgagor or his successors-in-iiicerest. [Bun:, 
7. M, Kaja Bhagwan Baksh Singh u. Thakur 
Din Misir. L. E. 6 0. 118. 

S. 11 — Parties and representatives — 

Persons under whom they claim — Both parties 
claiming through same person— If res judicata. 

When both parties to the sabsequent litigation 
claim through the same person who was a party 
to the prior suit there is no bar of res judicata, 
{'i'Vasir Hasan and Heave, A, J. Cs.) Mt. Kaj 
Dulari V. Mr. Chandeshur Uei. 78 1. C; 66. 

S. 11 — Litigating -under the same Hilo 

— Prior suit as 2'ruslee — Subsequent suit in 
personal capacity — No bar. 

It is not obligatory on a party seeking to pro- 
tect certain property as wakf property from an 
impending sale to assert in the same suit any 
personal right thereto which he may afterwards 
find himself to be entitled in case the property in 
question is not found to be zyaA/ propeity. It is 
immaterial whether he could have joined in the 
previous suit an alternative claim for the protec- 
tion of the personal share he was now seeking. 
There was no obligation to join the two claims 
and the omission to set up their present title in 
the previ ,us suit does not, theretore bar the de- 
cision of that matter in the present liligation. 

The right in which the relief was claimed in 
the previous suit was not the same in which the 
relief is claimed in the present suit. The former 
suit was brought for the protection of what was 


C. P. CODE (1908), S. 11. 

described as public property. The present suit 
was brought for the protection of personal or 
private rights. So far as the property in dispute 
went, the capacity in which the plaintiffs sued 
was not the capacity in which they were now 
suing, {KanJutiya L>il and Siuar t, JJ.] Kan- 
haiya Lal V Ash RAF Khan, 46 A. 230 : 

78 I.C 402: 10 0. & A. L E. 3&0: 

L.R. 5 A. 177 : 1924 A. 355, 

— — Litigating under the sa7ne — One 

of the parties — Same in both suits — Claim by 
other party under different title. 

A lessor is not b.iuiid by a finding as between 
the les.-ee and a third party. 14 L. VV. 387 Reh 
Similarly a lessee who claims under a title pre- 
viously created by a lessor is not bound by a sub' 
sequent finding between the lessor and third par- 
ties. Where the plaintiff is litigating under a 
title by lease ubtained subsequent to that under 
which he litigated in the prior suit, the decision 
in the prior suit cannot be res judicata even 
though the other party was the identical oerson. 
\Krishnan. J.} Nallamuthli Padayachi v. Sri- 
nivasa Aiyar, 19 L. W. 369 : 34 M. L. 1. (E.G.) 

160 : (1924) M. W. N. 378 : 1924 Mad. 576. 

S. 11— Litigating under the same title 

— Parties under whom they claim — Scope of. 

The title by which the parties to the subseqent 
suit claim must for parposen of res judicata be 
subsequent to the commencement of tiie former 
suit because transfeiees prior to the date of such 
a suit are not bound by a decision in that suit. 
The words ‘‘betw-een parties under whom they 
or any of them claim” cover a case where the 
latter litigant occnpies by succession the same 
position as the former luigant. [Kinkhede, AJ.C.) 
Tulakawz'. Mt. Sumrati. 

1924 Nag. 422, 

S. 11 — Litigating under the same title — 

Application for letters of administration-Rejec- 
tion on the ground that the applicant was not 
legally married — Passing of Act legalising 
marriage — Fresh application for letters — Main- 
tainability of. See Deceased Brothers’ 
Widows' Remarriage Act. 2 Pat. I. E. i25. 

S. ll — Competent Court — Settlement 

officer — Enhancement of rent — Status of tenant 
-—Decision if re?, judicata. 

The mere fact that in a statement laid before 
the settlement officer and accepted by him for 
the purpose of enhancement of rent the land was 
shown as held under occupancy lights does not 
make the matter as to the status under which the 
land is held res judicala, Ivlisdescription of the 
status of ttie tenant: does not prevent the zemin- 
dar from afterwards contesting the occupier’s 
status. {Erenuinllc S.M. and Burn. J.M.) Coombs 
V. SardaR Sundar Singh. L. E, 6 A. 337 (Kev,). 

S. 11— Competent Court— Civil and 

Revenue Courts. Mt. Chitto v. Ganga Sahai. 

77 I. C. 638. 

S. 11— “Competent Court’ ‘—Meaning of 

76 I. C. 932 ; 1922 0. C, 160 and 1923 0, C. 161^ 
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S. 11 — Coui^pcteni Court — Aibitraiion 

Court — Objections to award dismissed — Suit to 
set aside award -'If lies. 

Where the objections to an award are dismiss- 
ed it is not open to the objector to re-agitate the 
same questions by way of a regular suit to set 
aside the award. [Rupchand Bilaram,A.J C.) 
Khimii V. Mt. Nathibai. 16 I. C. 963. 

S. 11 — Competent Court-Small Cause 

suit — Decision of, when res judicata, 

A decree for money upon covenant in a small 
cause suit does not operate as res judicata in a 
subsequent suit in the Muusif’s Court on the re- 
gular aide. Nor does the decision of the High 
Court refusing to interfere with the decree of 
the Small Cause Court operate as res judicata. 
{Rankui, J. C, and Chose, J.) Mohini Mohan 
Ray V. Ram Das Paramhansa. 28 C. W. N. 271 1 
80 I. C. 210 : 39 C. L. J. 532 : 1924 Cal, 487. 

S. 11 — Competent Court — Jurisdiction — 

Heard and decided — Decision of Revenue Court 
— Decision on. 

The plaintiffs claimed to be the doblidars of 
the plot in dispute. Previous to this suit the 
plaintiffs bad brought a suit in the Revenue 
Court against the Defendant alleging that the 
defendant was their tenant. The Revenue Court 
held that the defendant was not the plaintiffs 
tenant at all and directed that the plaintiffs 
should sue the defendant for possession in the 
Civil Court. Held that the only point on which 
the judgment of the Revenue Court was conclusive 
was that no relation of Landlord and tenant 
subsisted between the parties. The judgment did 
not decide as to whether or not plaintiffs were 
the rent-free grantees. [Sulaiman, J .) Ciiaudhri 
Har Sarup V. Brijnandan Lal. 

L.K 6 A. 103 (Eev.) 79 I. C, 587 : 1924 A. 479. 

-S. 11 — Competent court — Jurisdiction 

— Revenue Court^Dcci Sion by Assistant Collec- 
tor of second class — Khudkhast Land — Subse- 
quent suit in court of Assistant Collector. 

A decision of an Assistant Collector of the 
second class would operate as a decision of the 
Civil Court in a subsequent suit in the Court of 
an Assistant Collector of the second class but it 
would have no effect in the Court of an Assis- 
tant Collector of the first class. {Stuart, J.) Lala 
Sunder Lal v. Bhup Singh, 

L. K. 5 A. 105 (Eev.) : 1924 A. 466. 

S. 11 — Competent Court — Decision of 

revenue Court — Subsequent suit ’in Civil Court- 
Bar — Fraud vitating decision — What constitutes. 

A revenue Court’s decision cannot be called in 
question in a Civil Court by a mere allegation of 
fraud in the pleading or evidence, when the 
Judge, after giving full opportunities to the 
parties to produce their evidence, has decided 
rightly or wrongly in favour of one set of facts. 
To avoid a decision on the ground of fraud it 
must be shown that the plaintiff was prevented 
from putting his case before the Court or that 
some trickery or deceit was practised in connec- 
tion with the proceedings. The mere fact that 
ope of the parties did not admit something 
whiob he might in fairness have admitted in the 
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former suit, when he was under no obligation to 
make the admission, would not bar the decision 
from being res Judicata. [Kendall, A, J. C.) 
Asharfi Lal v. Dy. Commissioner, Gonda. 

10 0. and A. L. R. 553 : L, R. 5 0. 149 : 

79 I. C. 660 : 1 0. W.R. 8:110. L. J. 448 : 

1924 Oudh 419. 

S. 11 — Competent Court — Small cause 

Court— Decision on title to property. 

The decision of a Small Cause Court on a 
question of title is not res judicata in a subse* 
quent suit. [Madhavan Nair, /.) Narano Maha- 
PATRO V. Kamchandra Mardaraja Deo Gani. 

80 I. C. 724. 

S. 11 — Competent Court — Small Cause 

Court— Decision in rent suit — Permanent tenan- 
cy— Finding if yes judicata. 

The decision of a Small Cause Court in a suit 
for rent that the tenant was a permanent tenant 
does not operate as res judicata in a subsequent 
suit on the regular side, even though the Small 
Cause Judge had jurisdiction to decide the latter 
suit, [Pratt and Fawcett, JJ .) Rukmini Vithu 
V. Rayaji. 26 Bom. L. R. 672 : 48 Eom. 641 : 

1924 Eom. 454. 

'-S. 11 — Competent Court — Prior suit in 

Small Cause Court — Damages — Dismissal of — 
Si4.b sequent suit in regular side—Combining of 
causes of action. 

Plaintiff was the consignor of two parcels by 
defendant railway. He brought two suits in the 
Small Cause Court for damages to the goods and 
they were dismissed. Subsequently plaintiff sued 
in the original side of the disrict munsif’s Court 
for damages clubbing the value of the two par- 
cels and bringing the claim above 500 rupees, 
if that the subsequent Suit was barred both 
under S. 11 and under O. 2, R. 2, C.P. Code. The 
joining together of the subject matter of the two 
previous suits was no more than a device for 
evading the provisions of S. 11, C. P. Code, and 
could not be possibly countenanced, [Daniels 
and Neave, JJ.) Mangan Lal v. G. T. P. Ry. Co. 

22 A. L. J. 746 : L. K, 5 A. 680 : 1924 A, 849. 

S, 11, Expln. II. — Competent Court — 

Test of. 

It is the competency of the Court of first in- 
stance to entertain the two suits which regulates 
the application of the rule of res judicata ; the 
fact that in the two suits appeals may lie in dif- 
ferent Courts does not affect the application of 
the rule. [Scolt-SnUth, J.) PiR Bakhsh v. JhaNdu 
Khan. 1924 Lah. 644. 

S 11 — Competent Cou^t— Revenue Court 

— Res judicata — Kabzadari — Claim of — Sub- 
settlement — Rejection of claim for want of evidece 
—Subsequent claim of under proprietary rights 
— Maintainability of. 

The plaintiff claimed rights of Kabzadari Dar- 
miant at the sub-settlement but as he produced 
no evidence his claim was rejected, He subse- 
quently claimed underproprietary right. Held 
that the plaintiff could have claimed under-pro- 
prietary right at the sub-settlement and he 
having omitted to do so a subsequent claim for 
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such was barred by res judicata. [Fre- 
mantle, S. M. and Burn., J, M.) Special 
Manager, Court of vVards v, Sher Bahadur 
Singh. L. e, 5 0. 187. 

■ -S. 11 — Competent Conri— Decision of 

Revenue Court — Correction of recof'ds — Subse^ 
quent suit for possession. 

In proceedings for correction of records the 
Asst. Collector decided ihe question of correction 
on a report from the Naib-Tahsildhar without re- 
ference to evidence on record. Held, that the 
judgment of the Asst. Collector did not operate 
as res judicata in a subsequent suit for posses- 
sion. [Fremantle, S. M. and Burn, J. /!/.) Ram 
Pal V . Mt. Shubraji Kunwar. 

L. R. 5 0. 127: 10 0. & A. L. R. 816. 

S, 11 — Connected suits — Appeals in one 

only — Effect of — Other decrees not appealable 
against. 

Where there were a number of cases between 
the same parties involving the same issue and an 
appeal was perferred only in one, the decision in 
the others having been allowed to become final. 
Held that the bearing of the appeal Was barred 
by Res judicata. {Fremantle, S. M, and Burn, | 
/. M.) Ghazi Din Singh v. Agil Singh. 

L. R. 5 A. 124 (Rev.). 

S. 11 — Heard and finally decided— Deci- 
sion in proceedings for letters of administration. 
Maung Hmat V . Ma Htay. 76 I. C. 494. (2) 

S. 11 — Execution proceedings — Earlier 

order not deciding. 

1924 Mad. 45. 

S, 11 — Execution applications — Decision 

in when res judicata — Successive applications 
against same person— Maintainability. 

1924 A. 34. 

— S. ll-— Adverse finding— Heard and fin- 
ally decided — Sidt dismissed— Findings against 
successful party— If res judicata. 

A decision cannot be said to be based on a find- 
ing unless an appeal can be preferred be against 
that finding, When a suit is decided in favour of 
the defendants, but there is a finding adverse to 
them that finding is not res judicata against them, 
as they could not have appealed against the find- 
ing, {Baker, J, C.) Mt, Girjabai v. PuRushottam 
Das. 1924 Nag. 333. 

S, 11 — Adverse finding token res judi- 
cata. 

It is well established that no finding can operate 
as res judicata which is not necessary to the re- 
lief granted by the decree. {Daniels, A. J, C.) 
OuDH Behari Lal V. Dal Singh, lo 0. 1. J. 404: 

79 I. C. 666: 1924 Oudh 205. 

S. 11 — Adverse finding— Decree in fa- 
vour of a party— Not res judicata. 

In a suit instituted by plaintiff to eject the de^ 
fendant from certain land, the latter pleaded that 
he had a permanent tenancy and in the alterna- 
tive, that even if he was a yearly tenant, the ten* 
ancy had not been determined by a valid notice 
to quit. The trial Court found that the defendant 
had failed to establish a permanent tenancy but 
dismissed the suit holding that the defendant was 

Y D 1924—10 
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: a yearly tenant and there was no proper notice 
to quit. On appeal by the plaintiff the appellate 
Court upheld the dismissal of the suit on the 
' ground of want of a notice to quit without decid- 
ing On the plea of permanent tenancy. In a 
subsequent suit in ejectment brought by the plain- 
tiff after due notice, the defendant again set up 
a permanent tenancy. Held that the decision in 
the prior suit did not operate as res judicata and 
that the plea of permanent tenancy was open to 
the defendant in the subsequent suit. {Krishan 
and Waller^ JL] Ramaswamv Reddi y. Talai- 
vAsAL MaRUdai Reddi, 47 Mad. 453: 

46 M. I, J 198: 19 L. W. S7Y: 

34 M. I. T. (H. 0.) 62; (1924) M. W. N. 241: 

1924 Mad. 469. 

S. 11 — Adverse finding-Decrec in favour 

of party. 

Where a suit is dismissed against a defendant 
but the judgment contains a finding adverse to 
him, such finding does not operate as res judicata 
48 C. 460 (P. C.) foil, {Spencer, 0. C, J. and Sri- 
nivasa Aiyaiigar, J.) Kuppuswami GoUNDAN v, 
Marimuthu Goundan, 47 M. L. J. 487: 

20 L. W. 783: 82 I. C. 488: 

(1924) M. W. N. 807: 1925 Mad. 52. 

S. 11— Adverse finding — When ope- 
rates as res judicata. 

Where a suit in ejectment is dismissed on the 
ground that the defendant’s tenancy had not been 
terminated, an extra finding that the defendant 
bad no right of cccupancy in the suit land does 
not operate as res judicata in a subsequent suit. 
{Fremantle, S, M. and Burn, J.M.) Sripat Sahai 
V, Ram Autar Chaube. L. R. 6 A. 3 (Rev.). 

S. 11— Adverse finding — Party against 

whom suit is dismissed — How far affected by 
findings— Appealahilily— Suit for declaration 
and consequential relief — Form of decree. 

Where a point adversly decided against the 
defendant in a suit is correctly and substantially 
in issue in the suit and where in other proceed- 
ings the matter would be res judicata, he is en- 
titled to appeal against the decision even though 
the suit was decided in his favour on some 
other ground. The true test in cases of this kind 
is to see not merely the forum but the substance 
of the decree and the judgment. In suits where 
declaration and consequential relief are sought 
and the consequential relief is refused, because 
the court is against the plaintiff’s rights which he 
seeks to declare, it Would be better if the decree 
formally embodied the result of the declaration 
but'even if it does not do so but simply dismisses 
the suit, the decree in substance is one where the 
declaration is refused. 

Where a person is adjudged an insolvent any 
decision obtained against him without making 
the Official Receiver a party to the proceedings 
will not be binding on him inasmuch as the pro- 
perty is vested in the Receiver. [Kumar aswami 
Sastri, J.) Nimmagadda Venkateswaralu v, 
Bodapati Eingayya. 20 X. W. 6S : 47 Mad. 633 : 

1924 M. W. N. 491 : (1924) Mad. 689. 

S. 11 — Leave to withdraw appeal— Effect 

of 
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The dismissal or withdrawal of an appeal has 
the same effect as a decision on the merits and 
leaves the finding of the trial Court final against 
the appellant for purposes of the rule of res- 
judicata. [Daniels, J ,) PAUBiiu Dayal - y MuRLi- 
Dhar. 22 A. L. J. 365: 78 L C, 677: I. R. 5.A, 298; 

10 0. & A. L. R. 528: 1924 A. 867, 

S. 11 — Heard and finally dicided — De- 
cree on mortgage — Decree not drawyn up in ac- 
cordance with law —Second suit to redeem mort- 
gage ij barred. 

in .a suit for redemption of a mortgage the de- 
cree provided for redemption on payment of a 
particular sum vYilhin two months Irom the date 
of the decree. The decree went on to say that 
the plff. was to make up the court-fees. It was 
provided that on hia failure to pay the money and 
the court-lees within Ihe prescribed period the 
decree could not be executed. The decree was 
not drawn up in the manner prescribed by Order 
34, R. 7 of the C. P. Code and did not contain 
any clause that if payment was not made on or 
before the date fixed by the Court the plaintiff 
should be debarred from all rights to redeem or 
that the mortgaged property should be sold. The 
plaintiff delaulied to pay the money within the 
time and brought a suit again for redemption. 
Held., that the second suit for redemption was 
not barred by res judicata or by S. 47 of the C. 
P. Code. [Scott-bmith and Ffordc, 77.) Arura 
V. Bur Singh. 5 Lah. 371 : 1925 lab. 31. 

S. 11 — Heard and finally decided— Issue 

not framed — Decision binding as res judicata. 

The question of a person’s legitimacy, though 
not embodied in a specific issue by itself, having 
been directly and substantially in issue and heard 
and decided in a prior suit, operates as res judi- 
cata as between persons claiming under the same 
title, [Chandtasekara Aiyar, C. 7. and Plumer, 
7.) Ramjee Rao V , ANandappa. 

2 Mys. L, J. 92. 

S. 11— Heard and finally decided — Ex- 
press adjudication essential — Mere description 
insufficient. 

At tbe time of the partition of a mahal a ten- 
ant was treated as an occupancy tenant and w'as 
styled in the proceedings as saktt ul tnilkiai 
manrusi qnabzadar. In a subsequent suit to 
contest a notice of ejectment, 

Held, that the proceedings did not have the 
efiect of res judioata [Frcmaile, S. M. and Burn, 
7. M.) Gokul V. Sheo Sankar Lal. 

10 0. & A. I. E. 402; L. E. 5 0. 73: 11 0. L. J, 395. 

S. 11 — Heard and finally decided — 

Question abandoned by the plaintiff but decided 
by Court at express reejuest of defendant — If res 
judicata. 

^ Where tbe plaintiff had excluded certain ques- 
tion by the statement of his pleader and the first 
Court had therefore expressly stated that it could 
not decide it but tbe delendant, expressly urged 
in appeal that the Judge was Wrong in not decid- 
ing that question even though his action was 
based on the plaintiff’s adviser’s statement and 
he asked the lower appellate Court expressly to 
decide it and the Court did decide it, 


C. P. CODE (1908), S. 11. 

Held, that the question was necessary for the 
decision of the Suit and therefore the decision 
thereon operated as res judicata. It was im- 
material that the Court did not refer to that 
question in its judgment, [Sir John Edge ) Mid- 
napoke Zamindary Co., Ltd. r, Kumar karesh 
Narayan ROY. 47 M. L. J. 23: 26 Bom, L. E. 651: 

I, E. 6 P, C. 137; 51 Cal. 631: 

35 M. L. T. (F, C,) 169 : 80 L C. 827 : 

(1924) W. E. 723 : 20 L. W. 779 : 

29 C. W. N. 34; 61 I. A. 293: 1924 P. C. 144. 

S. 11 — Compromise decree — Heard and 

decided — Admission of parties— No res judicata. 

Where the parties compromise a suit and there 
is no express adjudication on the question of re- 
lationship set up by them, the point canrot be 
said to be res judicata. [Shadi Lal, C. 7. and Lc- 
Rossignolf 7.) Nihal Singh v. Narain Singh. 

6 lah. L. J, 45: 80 I. C. 525: 1924 Lab. 469. 

S. ll-Co-defts.— Heard and decided— 

First suit for possession by one brother against 
another — Dismissal on oath taken by defend- 
ani—Second suit by sister’s heirs against brothers 
for ihe inheritance— Dismissal — Finding that 
properly was that of the plat^itiff in prior suit — 
Suit by heirs of plaintiff against uncle— Parti- 
tion. 

Tbe parties to the suit were Mahomedans. The 
plaintiffs’ father sued for possession of certain 
lands from his brother. On defendant taking an 
oath, aS agreed the suit was dismissed. The sis- 
ter’s daughter of the defendant brought a suit for 
a share of the lands against the defendant but 
that suit was dismissed on the ground that the 
land belonged to the plaintiffs’ father. On the 
deaih of their father Itie plaintiffs brought the 
present suit for recovery of their share of the 
properties alleging that in the suit by the repre- 
sentatives of his sister, the defendant had wrong- 
ly alleged that the properties wmre exclusively 
his own, Held that the decision in the prior suit 
by the plaintifl’s father war res judicata and that 
the plaintiffs could not in the face of that deci- 
sion treat tbe defendant as a trespasser, or dis- 
pute liis title to the smt lands. 

The alternative claim of the plaintiffs that the 
plaintiffs' father was entitled to a share of the 
property and not the whole ought to have been 
put forward in the prior suit and not having been 
so put forward, the plaintiffs were estopped from 
claiming the same in the present, The decision 
in the suit filed by the sister's representatives 
against the defendant did not wipe off the effect 
of the decision in the suit by the plaintiff’s father 
as ill that suit the plaintiffs’ father and the defen- 
dant were both co-defendants* 34 M. L, J. 740 
Ref. [Spencer^ O.CJ.) AIahomed EsUF RowthER 
V. Sultan Abdul Kader. 47 M. L. J. 20 : 

78 I, C. 1056; 34 M. I. T. (H. C.) 147: 

(1924) M. W. N. 669 ; 1924 Mad. 711. 

S. 11 — Heard and decided’ -Suit in eject- 
ment— Claiin of occupancy rights — Dismissal of 
stiit for want of notice to quit—Occupancy fight 
negati-ved— Subsequent suit for ejectment— 
judicata. 
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In a previous suit by an inamdar ai^ainst a ten- 
ant, the latter set up a permanent right of occu' 
pancy in the land. The first Court negatived the 
claim of permanent occupancy right and decreed 
the suit. Oq appeal, the appellate Court upheld 
the decision of the trial Court neg'ativing the claim 
of permanent occupancy right set up by the ten- 
ant but dismissed the suit for want of a proper 
notice to quit. In a subsequent suit by the inarn- 
dar to eject the tenant after service of notice the 
tenant set up again a permanent occupancy right. 
Beldy that the defence was barred by res judicata 
by reason of the decision in the prior suit. 12 L. 
VV. 277 ; 9 L, VV. 180 foil. 48 C. 460 ; 13 C. 17 
Dist. [Krishnan and Venkatasubba Rao, JJ.) 
Veerasami Mudaliar V. Palantappan. 

34 M. L. T. (a. C.) 175 : 19 L. W. 513 ; 

(1924) M.W.N, 466 i 1924 Mad, 626 j 
46 M. L, J. 515 

— — S. 11 — Heard and finally decided— First 

suit based on title — Subsequent suit on basis of 
possession — Bar* 

A suit for partition between the plaintiff and 
defendant who were brothers, proceeded in the 
Court ol first instance both on the question of 
possession and title. O i appeal the Appellate 
Court confined its decision to the question of title. 
In a subsequent suit for possession between same 
parties bel(d that the decision in a prior suit did 
net operate as res judicata on the question of pos- 
session. [Sulaiinan and Kanliaiya Lai, JJ,) Lala 
Gulab Rai V, Sundar Lal. L. K. 5 A. 528. 

S. 11 — Heard and fi-nally decided — Deci~ 

sion on issue — Grounds therefor— Kes judicata, 

It is the issue decided and not the reason for 
the decision which constitutes res judicata, 
[Daniels, Jj) Kundan L4.l zi. Jagat Ram. 

Iy24 A. 927, 

S, 11 — Heard and finally decided. 

The mere fact that tvvo persons were ranged 
on opposite sides in a prior suit will not constitute 
the decision thereon res judicata, if there was no 
contest, no issue and no finding between the 
parties. [Koiwal, AJ,C.) DoMA v* Govind, 

1924 Nag.U24. 

S. 11 (Expl. IV) — Mim and ought— 

Trustees —Suit by one trustee against others — Suit 
for protection of bust property* 

A decree obtained by one of the trustees on 
behalf of the trust against the other trustees 
either for 3 declaration that the property in dis- 
pute vvas trust property or for rendition of ac- 
counts in a suit brought in the interests of the 
trust or for the protection of the trust property is 
binding as much on the trustees who are parties 
to the suit as on all persons interested in the 
trust. 2 L A. 145, 152 Ref. [Sulaiman and 
Kanhaiya Lal, JJ,) Thakur Sri Gat Ashram 
Narainji Jaishth Madho Acharia. 

22 A. L. Z* 641 : L. R. 5 A. 410 . 

80 I. C. 406 : 46 A. 651 : 1924 A. 501 

Ss. 11 (IV) and ^2 — Might and ought— 

Scheme suit— Decision in — Res judicata. 

Under Expl- VI to S. 11, C. F. Code, the deci- 
sion in a scheme suit under S. 92 will be res 
Judicata^ if the conditions laid down in the ex- 
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planation are satisfied. (Newbould and Ghosh, 
JJ,) Abu Mahomed Barekat v, Abdur Rahim. 

80 R C. 44. 

S.ll(E.xpl. 4)0. 2, R. 2-Might and 

ought — Suit for redemption and subsequent one 
for mesne profits res jud cata. 

Where the plffs. executed an usufructuary mort- 
gage to X, and subsequently applied for redemp- 
tion which was refused, and atterwards got a 
decree in Court, and subsequently filed a suit for 
mesne profits, from the date of notice, and it was 
contended that the doctrine of res judicata will 
apply. 

Held, relying on Satya Badt Bcliara v. Hara- 
bati 34 C. 23 and Rukemi Bai v. J^enkatesh. 31 
Bom. 527, that even alter a tender or deposit the 
mortgagee continues as mortgagee with a statu- 
tory liability to account for profits received by 
him, holding the property as a trustee for the 
mortgagor, and that the liabilities of the mortgagee 
in such a case have to be determined once and 
for all in the redemption suit and canrjot be 
determined in a separate suh. A second suit for 
mesne profits is not maintainable under S. 11. 
Expl. 4, O. 2, R. 2, C. P. C. [Duckworth* J.) Ma 
N vo Tona V. Maung Heha Bu. 2 Rang. 382 : 

1925 Rang. 13. 

S, 11 (Expl. lV\~Might and oughD-^ 

Mortgages — Prior and subsequen t~ Omis sion to 
claim priority — If bars suit on mortgage, 

A person mortgaged his property first to X and 
then to Y. Later on X took a mortgage in renewal 
of his earlier mortgage and brought a suit on the 
basis of the both the mortgages impleading T. Y 
remained e.v parte and did not set up any priority, 
Held, the omission did not preclude him from 
atterwards suing on his owm mortgage. [Kin- 
khede, AJ.Cd Laxman v, Janoo. 

1924 Nag, 429. 

S, 11 (Exph IV)--Constructive Res judi- 
cata — Omission to plead available ground of de- 
fence. Nabi Bakhsh V. Mahomed Salam Ullah. 

1924 Lah. 83. 

S. 11 (Expl IV)— Suit for rent—RK 

parte decree— Defence of separate tenancy — Con- 
struct we res judicata. 

Where in a suit for rent against certain tenants 
the defendauts pleaded that there bad been a 
division of the tenancy with the knowledge and 
consent of the landlords, but the plaintiffs produc- 
ed two ex parii decrees for rent, after the period 
ol the alleged division, jointly against all the 
defendants, Held, that the defendants were bar- 
red from setting up the case ot a separate tenancy. 

There is no hard and last rule as to what ques- 
tions should be regarded as questions that ought 
to have been raised in the previous suit. But there 
are several tests which have been applied from 
time to time when such questions have come up 
for decision. One of the tests is whether by rais- 
ing the question the decree which was passed in 
the previous suit could have been defeated varied 
or in any way affected, If the question is of such a 
nature it must be deemed lo be a question which 
ought to have been raised in the previous suit. 
I'he decision in a previous suit for rent, whether 
ex parte or inter partes operate as res judicata in 
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a subsequent suit for rent, even for a different 
period, if it decides any question which arises in 
the suit or if it omits to decide any question 
which ought to have been decided if objections 
were taken by a party [Suhrawardy and Dubal^ 
JJ.) Shib Chandra Talukdar v. Lakhi Priya 
Guha. 40 C. L. J. 507. 

S. and oiighi-^Consitudive 

res judicata — Omission to raise legal pleas — Ir- 
relevant mutter. 

To operate as constructive res judicata it must 
be shown that the plea which is now sought to 
be raised could have been raised as a valid 
defence to the previous suit and that the parties 
to the two suits are the same. If the plea sought 
to be raised in the second suit is not direedy re- 
levant to the issue in the first suit, the omission 
to raise it in the first suit would not operate as 
constructive res judicata in the second suit. 
[Madhavan Nair, J.) Parim Manickyam v. Kodi- 
MANGI. (1924) M W. N. 666. 

S, 11— Constructive res judicata — Alter- 
native defence — Omission to put forward—Effect 
of. Maung Po zi. MaUNG Po Thein. 

76 I. C. 612. 

8. 11 — Might and ought — Prior suit in 

ejectment — Enhancement agreement — Dismissal 
of stiit—iiiubsequent suit in ejectment — Plea of 
occupancy right, 

In an ejectment suit the Court held that the 
defendant was entitled to remain in possession 
for 5 years from the date of a certain enhance- 
ment agreement. A fresh suit for ejectment was 
brought against the defendant after the expiry of 
6 years and he pleaded that he had acquired 
occupancy rights by exchange ; held, that in the 
former suit the defendant had either failed to set 
up his rights under the exchange or if he had 
set them up he bad failed to prove them, In 
either case the prior decision operated as res 
judicata in the latter suit and no occupancy rights 
could be claimed. [Burn, J.M,) Mohan v. Bhan- 
WAR Singh. L,R. 5 A. 119 (Rev.), 

S. 11 — Probate proceedings. 

The order passed on compromise in previous 
probate proceeding cannot operate as a bar to an 
application for probate of the same will. [New- 
bould and G hose, JJ.) Brojo Lal Banerjee z;* 
Sharajubala Debi. 51 Cal. 745 ; 1924 Cal. 864, 

-S. 11 (EspL N)Suit for possession— 

Future mesne profits not olaimed— Fresh suit if 
barred. 

Where in a prior suit for possession, there was 
no claim for future mesne profits, a subsequent 
Buit for such profits is not barred by res judicata, 
{Miller, C.J, and Foster, J,} Ramjanam Singh v. 
Khub Lal Singh. 80 I. C. 710. 

, S,ll (Expi. Yl]— Suit against joint family 

— Kepreseniative character, 

A member of a joint Hindu family will be 
bound by the decision in a prior suit in which 
other members of the family were parties and the 
decision in which was arrived at after a hot con- 
test, by virtue of Expl. VI to S. X\,[Stilaiman, J.) 
Nagina Rai V. Sangam Rai. 81 1. C. 737. 
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S. 11 (Explu. VI] — Representative suit — 

Suit by reverioners — Siiit to set aside alienation. 

Where a prior suit by certain persons, claiming 
as collaterals, to set aside an alienation by a 
sonless proprietor had been dismissed, a subsequ- 
ent suit by other collaterals for the same purpose 
is barred by res judicata. 38 M, 406 ; 44 M. 19. 
foil. {Scott-Smiih and Zafar Alt, JJ.) Khair 
Mahomedar V. UxMAR Din. 5 Lah. 421. 

S. 11, (Expln, VI) — Representative suit — 

Joint ':^Hindu family — Decree against father in 
respect of joint family proper lies — Sons if bound 
by the decree. 

When a suit is brought in respect of the family 
property, impleading the father as a defendant, 
the decree passed against the father binds the 
sons. The case of a managing member, other 
than the father, may perhaps stand on a different 
footing. But where there is a dispute about pro- 
perty, which is admittedly family property and 
when the father is made a party to the suit, it 
cannot be said that the father is made a party in 
his individual capacity and not as the manager of 
the family. Where there are a number of defend- 
ants having a common interest and the contest 
is carried on by some of them bona fide against 
the plaintiff, the decision is binding on all the 
defendants including those who were ex parte 24 
M, 689 ; 24 M. 658 ; 36 A. 383 : 30 U. 215 ; 43 M. 
487 Referred to. [Spencer and Devadass, JJ.) 
Meyyappan Servai V. Meyyappan Ambalam. 

19 L. W. 484 : 34 H. L. T. (H. C,) 209 : 

1924 Mad. 571 : 46 M. L. J. 471. 

S, 11, (Expln. VJ)— Representative suit — 

Suit by Himin widow for declaration of invalidity 
of adoption — Decision — Effect of. 

A suit by a Hindu widow for a declaration that 
the defendant was rmt the validly adopted son of 
her husband was referred to arbitration. The 
arbitrators made an award upholding the adop- 
tion and a decree followed upon the award. In 
a suit by the reversioners questioning the adop- 
tion. Held, that the matter was ?'cs judicata by 
reason of the prior award and decree. [Sulaiman 
and Kanhaiya Lal, JJ.) Shib Deo Misra v. 
Ram Prasad. 46 A. 637 : 22 A. L. J. 690. 

— S. IX [E'x.^X, VI)— Representative suit— 
Suit by reversioner — Alienation contested — 
Effect. 

A suit by a reversioner to contest an alienation 
is one brought on behalf of all the reversioners 
and all of them are bound by the decision given 
in the case under Expl. VI to S. 11, C. P. Code. 
[Martineau, J.) Bharat Singh v. Shafi Maho- 
med. 79 1. C. 484. 

— — S. ll— Execution proceedings — Notice 
under 0. 21, R. 66-' Necessity for decision on 
prior application — Effect of. 

In proceedings for execution of a mortgage 
decree, the court held that the petitioner, a 
puisne mortgagee who applied to be made a party 
and for notice under O. 21, R. 66, C. P. Code, 
was not entitled to the notice being a mere pro- 
forma defendant. Petitioner did not appeal 
against the order but after the conclusion of the 
execution sale applied for an order that he was 
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not liable to be evicted from properties inasmuch 
as notice under O 21, R. 66,C.P. Code, was not 
served upon him Held, that the contention was 
barred by res judicata the same bavin^^ been 
negatived in the prior proceedings. [Das and 
RosSi //.) Baijnath Singh v Hari Prasad Bab. 

1924 P. 628 I 1924 P. H. C. C. 209. 

S, 11 — Execution prooecdin^s — In issue 

— Failure to set up plea open. 

Where the defendants in a suit fail to set up a 
plea which was open to them, it must be deemed 
to have been decided by necessary implication 
against them and is res judicata in subsequent 
execution proceedings. [Rupchand Bilaravi, 
4.J.C.) Lawrence, Phillips & Co. t;. Nazar at h. 

78 I. C, 806. 

S. 11, (Expl. IV). — ExcouHon proceedings 

— ApiHioation for transfer of decree — Notice to 
judgment-debtor—'Limitaiion— Failure to plead 
— Effect of. 

Where the assignee of a decree applies to the 
Court to transmit the decree to another 
court for execution and the judgment-debtor 
though served with notice fails to appear and 
plead that the decree could not be executed as 
being barred S. 11, Expln. IV, will apply and the 
question would be res judicata in subsequent 
execution proceedings. 8 C. 51 ; 40 M. L. J. 197 
(P. C.) foil. Even in an application for transfer 
of a decree it is open to the judgment-debtor to 
plead limitation and he ought to do so. (Phillips 
and Odgers, JJ.) Kalepalli RajitaGiripahy v. 
Kalepalli Bhavani Sankaran. 

47 Mad, 641 : &0 I. C. 103 ; (1924) M. W. N. 527 : 

1924 Mad. 673 : 47 M. L, J. 4 : 19 L. W. 650. 

Ss. 11 (Expln. IV) and 47 — Execution pro- 
ceedings — Res judicata — Execution sale by re- 
venue authorities — Application to mamlatdar to 
set aside sale on deposit — C.P. Code, 0. 21, R. 89. 

A decree was transferred for execution to Ihe 
Collector who sold the property on 9—6 — 1914, 
The judgment-debtor applied under O. 21, R. 89. 
C.P.C. within one month ot the sale to set it 
aside on deposit of the required amount with the 
mamlatdar. The Mamlatdar remitted the deposit 
to the Civil Court and directed the Judgment- 
debtor to appear before that Court on 8 — 8 — 1914. 
The judgment-debtor renewed his application be- 
fore the Court and the auction-purchaser also 
agreed to the sale being set aside but the appli- 
cation was eventually dismissed on other grounds. 
On appeal the district Court ordered the lower 
Court to proceed with the application to set aside 
the sale. On further appeal the High Court con- 
firmed the order of the District Court, Subsequ- 
ently the execution sale was set aside by the 
Court. On appeal by the auction-purchaser the 
District Court allowed the appeal holding that 
the application made by the mamlatdar was in- 
effectual and that made to the Civil Court was 
barred by limitation. On a second appeal to the 
High Court by the Judgment-debtor. Held, that the 
order of the Court below was appealable having 
regard to the prior proceedings and that the prior 
decision of the District Court and the High Court 
having proceeded on the footing that the applica- 
tion of the Judgment-debtor was within time, it 
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was not open to the auction-purchaser now to 
contend that it was barred. {Shah, A. C. J. and 
Fa^^’ceit, ] .) Gadigappa Chan Basappa v, 
Shidappa Gurh— Shidappa. 48 Bom. 638 : 

26 Bom. L. K. 817 ; 1924 Bom. 496. 

S. 11— Issue of law — Decision on — If res- 

judicata. 

Even an erroneous decision on a question of 
law can operate as res judicata. [Kinkhede, A. J. 
C.) Tularam V. Mt, Sumrati. 

1924 Nag. 422. 

S, 11 — Issue of law — Previous decision 

when res judicata. 

A previous decision on a question of law which 
affects the subject-matter of the subsequent suit 
or creates a legal relation between the parties or 
defines the status of either cf them is as binding 
upon them as a previous decision on a question of 
fact. [Fremantle, S. M,] Mikza Bahadur 
Mahamad jafar Ali Khan v. Mt. Rukmin. 

I, R. 6 0. 52 : 10 0. & A. L, E. 647 : 

11 0. L. J. 66. 

— S. II — Minor — Decision in a suit by or 

against — Res judicata against minor — Conditions 
— Gross negligence of guardian ad \\iem--What 
constitutes — Omission to rely upon a judgment 
in support of plea of res judicata if gross neglF 
gence- — Second appeals — Gross nealigence of guar- 
dian ad liiem— Finding as to — Interference 
wi th — Juri diction. 

The question was whether the plaintiff’s claim 
was barred by res judicata by reason of the 
decision of the High court in a prior Second Ap- 
peal. Both the courts below held that the deci- 
sion in the Second Appeal was not binding upon 
the plaintiff inasmuch as he was a minor at the 
time, and his guardian, the Court of Wards, was 
guilty of negligence. 

No evidence was adduced to show that the 
manager under the Court of Wards or any of the 
other persons responsible for the conduct of the 
previous litigation was either negligent or that 
he did not conduct it wdtb due care and diligence. 
The courts below came to the conclusion that 
there was negligence merely on the fact that a 
previous judgment between the parties had not 
been relied on in the previous litigation for the 
purpose of raising the plea of res judicata. 

Held, that the courts below erred in holding 
that there was gross negligence or such negli- 
gence as would be sufficient to vitiate the decision 
in the Second Appeal and that the same therefore 
operated as res judicata against the plaintiff. 

Held, further that what was gross negligence 
was a question of mixed law and fact and that it 
was competent to the High Court in Second 
Appeal to interfere with the finding of the courts 
below on such a question. [Davadoss, /.) Sitham- 
RAJCJ Ananda Rao V, APPA Rao. 47 M. L. J. 700. 

— — S. 11 and 0. 32, R. 4 (3) — Minor defend- 
ant — Appointment of guardian ad litem — Con- 
sent of guardian — Erpress or implied consent — 
Ex parte decree against minor — Execution sale — 
Binding character of — Prior suit by minor 
through next friend to set aside the sale-'Dismis- 
sal of — Subsequent suit by minor to set aside the 
decree— 'Bar of res judicata. 
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The question whether or not a person appoint- 
ed as .i^uardian ad littm of a minor defendant 
consented to his being so appointed is a question 
of fact in each case, The consent of the guardian 
referred to in O. 32, R. 4 (iii) C. P. Code need 
not be expressed in writing but may be implied 
from the circumstances of the case. 4S All. 104 fol. 

A guardian of a minor detendant is not bound 
to waste the minor's money in contesting a suit 
to which there is iii-) good defence, Unless it is 
proved that the minor has been in any way pre- 
judiced by the course the proceedings took or 
that there has been any fraud or gross neglige^me 
on the part of the guardian, the tnmoT would be 
bound by the decree. 

In a suit by a minor to ^et aside a decree and a 
sale in execution on the ground that the minor 
was not represented in the Suit, it was found that 
the minor had previously sued through his next 
friend to set aside the execution sale and had 
failed in the previous suit. Held that the ground 
On which the present suit was based viz,, that [ 
the minor was not properly represented in suit in 
which the decree was passed, vvas a ground tliat 
might and ought to have been put forward in the 
previous suit, and that not having been done, the 
decision in the previous suit constituted res judi- 
cata under ExpIn, 4 to S. U of the C. P. Code. 
[Krishnan and Waller, JJ] Yezzu Mallayya v. 
PuNNamma. 47 Mad. 476 : 46 M. L. J. 291 : 

77 I, C. 62B : 19 L, W. 410 : 1924 Mad. 608. 

S. ll— Partition suit— 'Prior suit for par 

tition under a will and partition deed — Dismissal. 

77 I. C. 92. 

S. 11 — Prior decision — Inlerlocutory — 

Pending suit—' Order made in the course of — 
Finality of. 

An order made in the course of a suit is final 
and cannot be retried by the Judge in the course of 
the same litigation. 48 C.49d followed. [Mookerjee 
and Rankin, JJ.) Irrani Mundle v. Naimuddin 
Sardar, 

39 G. L. J. 251 ; 81 I. C. 527 : 1924 Cal. 1006. 

— — S, 11 — Suit for declaration on merits. 

Plaintiff out of possession. 77 I. C. 756. 

S. 11 — Withdrawal permitted in appeal 

—Effect on decision of Trial Court. 1924 A. 260. 

— -S. 11 — Wrong decision in a rent- suit, 

76 I. C, 444. 

S. 11 — Decision not appealed from— 

Effect of —Reversal in another proceeding. 

76 I. C. 473. 

^ — ^S. 11— Prior decision — Objections to ap- 

plication — Personal decree — Omission to raise 

objections— Eff cot of. 

A mortgage decree-holder applied for a per- 
sonal decree under O. 34. R. 6. of the C.P. Code. 
The judgment* debtor objected that the applica- I 
tion was brrred by limitation and that the accounts 
furnished by the decree holder were incorrect. 
The application was dismissed as barred by limi- 
tation. On appeal the appellate Court was of the 
contrary opinion and remanded the application 
for disposal on the merits. The judgment-debtor 
subsequently raised other objections to the main- 
tainability of the application for pergonal decree. 
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Held that as the application to which the latter 
objections were taken was the same as that to 
which the previous objections were taken, the 
rule of res judicata did not apply to the case and 
the judgment-debtor was not de-barred from 
taking the subsequent objections, [Mukerjee and 
Dalai, JJ^) bANTi Lal v, Raj Nahain, 

L. R. 5 A. 565 : 82 I. C. 65 : 1924 A. 804, 

S. il — Connected suits — Appeals from 

both — Dismissal of one as iime-barred — Effect 
on the olnct\ 

Two connected suits were tried together and 
disposed of by one judgment but separate decrees 
were drawn up. Two appeals were preterred, but 
one was dismissed. Held, there is no bar of res- 
judteata to hearing and disposing of the other 
appeal. The order dismissing the prior appeal as 
out ot time connot amount to an adjudication on 
the issues. {Pipnt, J. C.]> Mr. Babo v. ]£hangir. 

75 I. C. 479. 

S, 11 — Connected suits— Common judg- 
ment but two decrees — Appeal against one only — 
If barred. 

If two suits involving common issues are tried 
together and disposed of by one judgment, and 
an appeal is preferred against the decree in one 
or>iy the other decree having become final 
operates as res judicata and the appeal is barred, 
[Kulwaiti Sahay, J.) Dhani Singh v, Sia Chan- 
dra Choor Deo. 1924 P. 823. 

— — S. 11— Miscellaneous proceedings — Prin- 
ciples of— Applicability of. 47 M.L.J. 286. 

3. 11 — Compromise decree — Partition— ^ 

Suit for — Dismissal of suit— Subsequent suit for 
partition. 

The plaintiffs, except one, .subsequently born, 
had sued on 8—9 — 1919 for partition. The suit was 
compromised and both the parties filed a joint 
petition on 31 — 8—1920 It was to the effect:— “In 
the above case parties entered into a compromise 
at the remonstrance of alfew respectable persons, 
Thu parties shall bear their own costs. The 
plaintiffs withdrew their claim. Hence the claim 
should be struck off,” This petition of compro- 
mise was verified by all the parties. A decree was 
passed in accordance with this compromise. The 
order was “It is ordered and decreed that accord- 
ing to the compromise this case be struck off. 
The parties to bear their own costs.” In a subse- 
quent suit for partition by the plaintiffs. Held that 
the suit was barred by res judicata {Maker ji 
and Dalai, JJ ,) Radhey Lal u. Mulchand, 

46 A. 820; 22 A. L. J. 749: 80 I, C. 933: 

L. R. 5 A. 641 : 1924 A, 905, 

S 11 — Miscellaneous proceedings — Pro- 
bate proceedings — Order after contest in, binding 
character of~Effect of grant of probate— Omis- 
sion to put forward grounds of attack— Right to 
apply for revocation — Application by third party 
for revocation — Party already defeated if can 
avail himself of. See Prob. and Admn, Act, S. 50. 

46M.L. J. 383, 

S. Ih— Miscellaneous proceedings — Right 

of widow to succeed — Decision in favour of — If 
can be questioned; in legal represeiit alive petition.^ 
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Where a widow’s right to succeed to her hus- 
band's propert’es was decided in her favour in 
preference to rights of survivorship set up by the 
brother of the deceased the latter cantujt in subse 
quent legal representative proceedings object to 
her right. {Philips and Odgcrs, 77.) Kotdakdv- 
RA.MAS.iMI NaIDU V. PaPPAMMAL. *19 I. C. 891. 

S. 11— Miscellaneous proceedings— Suc- 
cession certificate — Decision given in proceedings 
^oi res judicata. See Succession Certificate 
ACT, S. 25, 5 Lah. 105. 

S. 11, (Expln. IV)— Might and ought — 

Separate suits for posse'isiou and mesne profits 
against same defendants — Maintainability of. 

Where a plaintiff sued for possesi^ion of lands 
only when he might have joined in the same 
action a claim for mesne profits and damages, it 
is open to him to bring a subsequent suit agunst 
same defendants for the profits which became 
payable before the institution of the former 
suit and which might have been included in such 
suit. [Maclcod, C- J. and Shah, I ) Ramacmandra 
AdaraM V, Lddha Gouri. 26 Bom. L, K. 288 : 

80 I. C. 259 (1) : 1924 Bom, 368. 

S. llj (Expln. IV) — ihi/gA/ and ought — 

Mortgage suit — Failing to plead taramount title 
—Effect, 

If a person joined as defendant in a mortgage 
suit has a title paramount to that of the moriga- 
gor he is not bound to set up such a tide by way 
of defence to the mortgage suit and the question 
of his title will not be res judicata against him. 
[Prideaux, A. J. C.) Hemraj v. SuryabhaN. 

1924 Nag, 403 (1). 

^S. 11 — Expln. Vf — Applicability. 

I, C. 1028. 

S. 13 — Foreign judgment— Suit on — Plea 

of want of jurisdiction — Merits if open. 

46 A. 119 ; 10 0. & A. L. E 61 : T9 I. C. 332 : 

1924 A, 161, 

S. 16 — Mortgage decree — Suit for 

declaration of invalidity— Proper iy within juris- 
diction but decree obtained outside — If a suit for 
land. 

A mortgage decree was obtained in Benares, 
the lands being situated in Patna. A suit to declare 
the invalidity of the mortgage decree was institut- 
ed in Patna. Held, it was not a suit for land 
within the meaning of S. 16, C. P, Code. If an 
application to execute the decree had been put 
in that would constitute a cause of action within 
the meaning of S. 20, C. P. Code ; otherwise the 
lower Court has no jurisdiction to entertain the 
case. [Das and Maepherson, JJ.) The Benares 
Bank, Ltd. v. Surenda Narain Singh, 

1924 P, 831. 

S. l6 — Proviso — Defendant — What it in- 
cludes. 1934 Cal. 443. 

S. 20— Contract— Refusal to take delivery 

at Akola — Place of suing, 

The defendants had by wire ordered the plain^ 
tiffs to send to them at Akola certain bags of 
grain. The price was agreed to be paid at ICtmrai. 
The plaintids sent the bags by train to Akola and 
also sent the invoice, but as the defendants did 
Hot send the money they sent the Railway receipt 
to their own agent at Akola and gave a notice ta 


C. P. CODE, (1908), a. 20 (c). 

defendants to take delivery of the goods and pay 
the money to the agent. As defendants failed to 
pay the money the plaintiffs oxcleTed him to sell 
the goods. The gf ods were sold at a loss for 
which the piaintifis brought the suit, 

Held that (he breach of contract occurred at 
Akola, and therefore the cause of auction arose 
wholly at Akola and theCcjurt at Kliurai had no 
jurisdiction. [Baker, /. C.) Ganpatlal v. The 
Firm of Bilasrai Ramjidas. 

1924 Nag, 18. 

Ss. 20 and 21— Cause of action — Suit for 

rent — Jurisdiction —Residence of defendant — 
Waiver of objection B, T. Act, S. 144— Execution 
sale— Legality of. 77 I. C. 253. 

S. 20 — Creditor and debtor — No agree- 
ment as to place of payment— Creditor can sue 
where he is. 

Where there is no place specified for the pay- 
ment of a debt, the debtor must pay the creditor 
at his place and it necessarilv follows the creditor 
can sue for such mojiey at his own place. {Ken- 
dall, A. J, C.) Moha.mmed Mumtaz Ali Khan 
V Gan’Ga Prasad. 82 I. C. 122. 

Ss. 20 and 116— Question of jurisdiction, 

77 I. C. 764 t2). 

— S. 20{g]— Accounts — Principal and agent 

— Rendition of accounts — Forum. 

The plaintiff was a trader in grain at Bilsi in 
the distiict of Budaun hr the United Provinces. 
The defendant was a commission agent at Bom- 
bay of the adu/Lz type corresponding to 

what is known in England as del credere agent 
that is to say, an age-.it or factor who, being en- 
trusted with the goods of his principal to dispose 
ot to the best advantage, is in lawful possession 
of them with a general power to deal with them 
without reference to bis principal but guarantee- 
ing the solvency of the sub-purchasers, and while 
entitled to charge against his principal his ex- 
penses and entitled also to an indemnity from his 
principal against all losses resulting from carry- 
ing out his duty, is under an ooligation to pay to 
the plaintiff, his principal, the amount due after 
the accounts have been properly settled. The 
plaintiff brought a suit in Budaun for recovery of 
money alleged to be due from the defendant com- 
mission agent on account of profits on sales im- 
properly retained by ihe defendant. Held, that 
the mere fact that payments had been made by 
post and statements of account sent by post to 
Budaun was not conclusive of the question of 
where payment ought, under the contract, to be 
made- The contract of agency having been made 
by correspondence and the defendant having ag- 
reed to act as plaintiff’s agent by a letter sent 
from Bombay, the Budaun Court had no juris- 
diction. 

Unless the contract clearly indicated the con- 
trary, an agent of this kind who became a factor 
entrusted with the goods of his principal with 
wide powers has an eventual liability to account 
to his principal but the accounting must necessa- 
rily be done at the place where all the business 
is transacted, {Walsh, A. C, J, and Neave, /.) 
Tika Ram v. DaULat Ram. 46 A, 465 : 

22 A. L. J. 691 : SO I. C. 661 ; 1924 A, 630, 
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S, 20— Accounts — Suit by principal to re- 
cover money from agent — For urn of suit. 

Where the principal and agent are carrying on 
business in different places, the former cannot 
call upon the latter to render accounts at his own 
place of business on the ground that goods were 
sent from such place, unless there was an agree- 
ment to that effect. A suit for money in such a 
place is not maintainable. {Martineau, J.) 
The Firm PpiTHi SiSGH JAMAYAT Rai v. The 
Firm Harsukh Das. 

1924 Lab. 593, 

S. 20(c) — Cause of action — 'Coniniission 

agent — Suit for price of goods entrusted — Cause 
of action — Jurisdiction — Offer, acceptance — 
Money intended to be paid to principal- 

The plaintiff, a permanent resident of a place 
within the jurisdiction of the District Munsif’s 
Court of M, went to Madras where he and the 
defendant talked and settled about the commission 
to be paid to him. He told defendant in Madras 
that he would consign goods directly to him or 
to others who would be directed to deliver to 
him. Plaintiff sent goods to a ftrm at Madras 
with instructions to deliver them to the defend- 
ant. Be also wrote to the defendant asking him 
to sell them and send the amount. The firm de 
hvered the goods to the defendant, who wrote to 
the plaintiff stating that he would send the 
anaouiit after selling the goods. 

In a suit instituted by the plaintiff in the Mun- 
sif’s Court of M. to recover the price of the goods 
delivered to defendant as commission agent on 
behalf of plaintifi, held that the money was in- 
tended to be paid to the plaintiff at his native 
place, that part of the cause of action therefore 
arose within the jurisdiction of Court M, and that 
thaf court had jurisdiction to try the suit. 

The making of an offer may be part of the 
cause of action, but this means not the posting 
'of the offer but the receipt of the offer. 

The receipt of the acceptance when the con- 
tract is complete is a part of the contract. (Rn- 
f?jesain, J.) Chemalapati Vencata Reddy v, 
NataRAJa Setti. 19 L. W. 499 : 

34 M. I, T. C.) 116 ; (19S4) M, W, N. 336 : 

1924 Mad. 789 : 46 M. L. J. 371. 

— S, 20 — Cause of action — Conduct alleged 

as cause of action if determines forum. 

Where the plaint alleged that on account of de- 
fendants* dishonesty or negligent conduct and 
dereliction of his duty as agent, the plaintiff had 
suffered a loss. 

Held, the cause of action accrued at the place 
where the conduct complained of occurred. 6 S 
L. R. 181 Dist(19l2) I S. L R. 93 Foil. {Ken- 
nedy, J . C. and Raymond, A. J. C, ) Firm of 
GhaNPaji KhUbaji V. Firm of Devji Ladha. 

1924 Sind 22. 

- — S, 20 (c) — Cause of action — Contract— 

Perjormance of — Place where money is payable 
— For urn- 

The cause of action in suits arising out of a 
contract arises at the' place where the contract 
was made or the place where the contract was to 
be performed or performance completed or at the 
place where in performance of the contract any 


C. P. CODE (1908), S. 20. 

money to which the suits relate was expressly or 
impliedly payable. [Drake- Brockman, J. C.) 
JODRAJ V. Byram. 7 N. I, J. 25. 

S. 20 (c) — Cause of action— Sale of goods 

by Calcutta Firm to Madras Firm — Payment of 
price by hundis — Suit for recovery of money over 
paid — Forum . 

Plaintiff a firm of merchants carrying on busi- 
ness in Madras purchased goods from the de- 
fendants at Calcutta firm. The arrangement as 
regards payment of the price was that the money 
was to be paid by means of hundis drawn by the 
defendants on the plaintiffs. The hundis were io 
be presented at Madras along with the railway 
receipts for the goods. In the course of their 
dealings, the defendants drew a hundi in their 
favour for price of goods sold and endorsed it to 
a hundi broker in Calcutta, The handi was even- 
tually presented to the plaintiffs in Madras and 
paid off. The plaintiffs then sued the defendant 
at Madras for recovery of a sura of money alleg- 
ed to have been overpaid by means of the hundi. 
On a question arising as to whether the Madras 
Court had jurisdiction to entertain the suit, held, 
that a part of the cause of action arose in Madras 
as the payment was made in Madras and that 
under S 20 (c) of the Civil procedure Code the 
suit was maintainable in the Court in which it 
was brought. 

Where a person outside Madras draws hundis, 
on a firm in Madras which under the contract, 
the Madras firm has to honour and pay when 
presented to them in Madras, the payment can- 
not be considered to be made when the hundi is 
negotiated by the drawer outside Madras but 
Only when the payment is actually made by the 
firm in Madras on the hundi. [Krishnan and 
Waller, JJ.) Ponnuswami Aiyar and Nara- 

YANASWAMI AIYAR V. DAMODAR HUNSRAJ. 

47 Mad. 403 : 19 L,W. 168 : 34 M. L. T. (H.C.) 7 : 

(1924) M. W. N. 178 i 79 I, C. 800 : 

1924 Mad. 464 ; 46 M. L. J. 82. 

— S. 20, Cl. (c)— Jurisdiction-Breach of 

Contract for sale of goods— Place of delivery — 
Suit instituted in. 1924 lah 349. 

S. 20 [c]— Cause of action—Sale of goods- 

— Breach of contract— Goods deliverable at Kara- 
chi or liable to rejection there— Cause of action, 

I A contract for sale of goods provided that goods 
were to be sent to Karachi, and if they were ap- 
proved of by the buyers, the unpaid purchase 
money to be paid. Held, the Courts at Karachi 
had jurisdiction to entertain a suit relating to the 
transaction, as part of the cause of action arose 
there. 

In cases of contract, the cause of action arises 
io the place where the contract was made, the 
place where it was to be performed or perfor- 
mance completed and the place where in the' per- 
formance of the contract any money to which the 
suit related was expressly or impliedly payable 
[Kincaid, J, C. and Aston, A. J, C.) KooveR- 
bhan Sukhanand. V Louis Dreyfuss & Co. 

79 I. C. 30. 

S. 20 (c) — Cause of action — What is — 

Goods sent for at place X — Suit for wrongful 
sale. 
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The term Cause of action means the whole 
bundle ot relevant facts which a plaintiff must 
allege aud prove to enable him to succeed. 

Where goods are sent to place X to be sold there 
and a sale takes place in contravention of instruc- 
tions, a suit for damages will lie at place A'. 
{Baker^ J C. and Prtdeanx, AJ.C.) FirmJoharmal 
RUDMAL V, SuNDERLAL NARAYANDAS. 

1924 Nag. 308. 

S. 20 (c) — Contract — Suit on cause of 

action — Place of performance. 

Though the new Civil Procedure Code omits 
in S. 20 the third explanation to S 17 which was 
in the old Code the place where the performance 
of a coniract has to be made determines the place 
where the cause of action arises wholly or in 
part and gives jurisdiction to the Court within 
whose limits that place is situated, [bubbanna^ 
}.] Basappa V, Mallappa. 2 Mys, L. J. 66. 

S. 20 [cf'-Decree transferred for execu- 
tion- Sutt to restrain e.verution — If can be filed 
in the executing court. 

Where a decree of one court is transferred to 
another court for execution, a suit for an injunc- 
tion restraining execution can be filed in that 
Court as part ot the cause of action arises there. 
[Kmkhede, A, J. C.) Sultanali Balaji. 

1924 Nag. 413. 

S. 20 — Place of suit- Delivery at Karachi 

^Payment at Peshwar —Karachi Court has 
jurisdiction., 

Certain coniracls for import of goods were exe- 
cuted at Peshawar and both the parties had their 
places of husiness there but one of them had al-o 
a branch office ir> Karachi. As to the mode of 
pavnentthe contracts provided that the docu- 
ments for the purchase of goods would come 
through a Bank, i. e , the pa\ment for the goods 
was to be made in Peshawar. The contract was 
for the sale and purchase of ceitain goods and the 
property in these goods passed under the terms 
of the contract to ihe applicants as soon as they 
arrived in the Karachi Harbour and the responsi 
bility for any loss or damage to the goods was 
entirely theirs tiom that moment. 

f/cW, that the parties contemplated the per- 
formance ot the contracts in Karachi, a part of 
the cause of actinn therefore arose in Karachi and 
therefore Karachi Court had jurisdiction to enter- 
tain a suit in respect of the contract. 1 Lah 22 
Dist. {Kennedy, J. C, and Paymond, A. J, C) 
Fjrm op Khalsa Bios. v. Hari Ram Sri Ram 
& Co. 1924 Sindh 29. 

S. 20 — Tori — Agency for purchasing 

^oods — Damages for agent’s negligence, 

i'he plaintiffs at Karachi sent a telegram to 
their commission agent in the United Provinces 
to buy and send them certain specified goods. In 
respect of goods sei t, the plaintiffs sued for da- 
mages for the agenPs negligence at Karachi, Held, 
the cause of action arso-e in U. F. and the suit 
was not mamtainable at Karachi. 

Sending of quotation cards or catalogue of 
price of goods is not an offer but only an invita- 
tion for offer, [Rufchand Bilaram, A. J. C.) 
Firm Ppemji Mulji v. Firm of Tarackand 
Thawerdas. 1924 S. 64. 

Y D 1924— U 
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S. 21— Mortgage suit — Territorial juris- 
diction of Court— A iteration of prior to final 
decree — Decree if valid — Jurisdiction — Test of — 
Principle of S 21 — If applies to collateral pro- 
ceedings — Waiver of jurisdiction . 

Prior to the passing of a final decree in a 
mortgage suit the territorial jurisdiction of the 
court over the suit properties was taken away by 
a Government notification. No objection was then 
raised as to the competency of the court to pass 
the final decree. In a suit brought to set aside 
the decree on the ground that the decree was 
void for want of jurisdiction. Held, the mortgage 
decree was valid and binding on Uie parties. 

Per Phillips, J . — The jurisdiction of a court 
consists in its p iwer to entertain suits and when 
once a suit has been properly en erfaioed, itt 
jurisdiction to try it to its conclusion is not re- 
moved unless it is specifically so done by the 
order of a competent authority. 

Per Venkatasubba Rao, J. — Where the parties 
to a suit invoked the jurisdiction of a court to 
pass a decree, they cannot afterwards impeach 
the decree on the ground of want of juiisdidiction. 
The principle underlying S. 21, Civil procedure 
Code, is that the plea of want of territorial juris- 
diction may be w'aived. Though in terms it 
disallows objections in an appellate or revisional 
court, the principle is of general application and 
it in appeal or in revision the decree cannot be 
impeached, it is equally reasonable that in a 
collateral proceeding it should not be allowed to 
be attacked. The section applies whe^-e there is 
want of iurisdiction not merely at the in.stitution 
ot the suit but at any stage during the progress of 
it. {Phillips and Venkatasubba Ruo, //.) 
ChOKKALINGA PlLLAY V. VELAYPDHA MUDHA- 
Ijar. 1925 Mad. 117 : 47 M. L. J. 448. 

S. 21— Transfer of territorial jurisdic- 
tion— Effect on pending froceedings—Objeciion — 
Waiver — Appeal, 

In a suit on a mortgage an application for the 
appointment ot a Receiver pendente Hie was made. 
Issues were framed in the case and afterwards 
the application for a receiver was heard. Before 
delivery of judgment on the application, the terri- 
torial jurisdiction of the Court was transferred 
by a notification of the Government and vested 
in another court. In spite of this the former 
court proceeded to deliver judgment appointing 
a Receiver, without any objection to i s jurisdic- 
tion being taken by the parties. The defendants 
appealed against the order appointing a Receiver 
on the ground, inferalta, that the Court ceased ta 
have jurisdiction over the cause at the time when 
the order was made. Held, that S. 21, C.P. Code,, 
governed all cases of want oi territorial jurisdic- 
I tion and that the appellants not having taken 
objection to the passing of the low^er court’s 
order must be held to have waived objection on 
the ground of want of jurisdiction and could not 
raise the same objection on appeal especially as 
there had been no failure of justice. {Odgers and 
Wallace, JJ.) Ramani v. Narayanaswami Aiyar. 

20 L. W. 467 : 1924 Mad 697 : 

47 M. L. J. 192. 

S. 22 — Issues settled — Decision on one--- 

Tr ansfer^ Application for. 
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€. P. CODE (1908), S. 21. 

Where all ihe issues arising out of the plead- 
ing had been Sc^iteld and one ii^nea-J to the jans- 
diction 01 the C)urt has actuahv been disposed 
of, an appliration lor transfer ca niot be nnaiji- 
tained, provisions of S H €■, are 

jnandatory. [Hroadwiy, /.) Fum OF Behiaki 
Lal Kxnhaiva Lil V. TriE Official fkcuvfk, 
Lahoue. 78 I. C. 603. 

fis. 21 and 37 — EAdCtt/ion j)Yoci^.din^s — 

Order for d^.lttery of immweahle property after 
transfer of tetritorial Jurisdiction — Objection to 
furisdiotiQii not raided in the first Courts if can 
be all )wed on appeal^ 

Petydiug an application for execuo’on by deli- 
very ot posses i tn nl the properties decreed, the 
territorial j irisdiction of the court o^er the oro- 
pertics was taken a va/ a^jd ve'^ted in another 
Court Notwithstanding this the co irt passed 
an order tor delivery oi the properties without 
any objection bv any of ttie p-inies. Subsequentlv 
OQ appeal from the order of the c )urt it was con- 
tended that the court had on jurisdiction to order 
delivery. Held that the judgment-debtor having 
waived all objection to territorial jurisdiction in 
the lower court could noi allowed to raise it 
on a '»peal. The objection being Oiie of term and 
not ot suDstaiice, the appellate court would not 
allow It to be tatcen for the first time 43 675 

.{F. Bj '’'ef. {Spencer and D'vadoss, JJ.) Mana- 
V1K.KAMAN V AMANTH ANARAYaMA AIYAR. 

19 L. W. 16 : a9'24) M. W. N. 33 : 79 I. C. 803 . 

1924 Mad. 457 : 46 M. L. J. 2o0. 

'Ss. 21 and 99 — Local jurisdiction — Place 

of 5w/«p — Objection —Prejudice. 

Bef ore an ooiection to the local juri'^diction of 
a Civil <^oU't cui OQ given effect to, prejudice to 
the applicant m revision must have been pleaded 
and pr.ned (Post r^ J .} The Indian General 
Navigation & Kv. Co., Lto. v. Firm of 
Daulat Ham Chaturbhcjj. 2 Pat. L. E. 74 : 

80 U C. 743 : 1924 P. 027 

Ss. 22 and 23 — Plaintiff having option of 

choosing forum ^ Transfer — Cunvemtiuce and 
expense. 

Under the terms of a promissory note the 
plaiiiiiff had toe option ot suing in one of »wo 
plac.i.s* a *d he exensed his option by filing a suit 
in one pl.ica i he defendant applied to have it 
transleri ed to the other, on toe ground the pi tiii- 
tiff liimself was living there and that it would be 
moie conVt niei t for the parties and ihe witues'jes 
who lived nearer ihai place. Held., it was a ht 
ca^e for transfer, {Ncave^ A J, C.) Dutt v. 
Pandit Sheo Balak Panoey. 

10 0. &. A. L. B. 103 : 11 u. L. J. 377 : 

1924 Oudh 410. 

* S, 24 — Application for transter — PJotice. 

Notice should be issued to the parti'^^s before a 
Court passes an order of transfer otherwise than 
ot its own motion. [MatineaUf J.) labhu Ram 

Karta Ram. 78 I C. 614 (1,. 

S. 2A - Transfer of suit^Choice of forum 

^Plaintiffs righf to. 

. A plai) tiff is t ntitied to file his suit in the Court 
tiaving luMSdictiDn to try it and the convenience 
of the defendant is not a ground for transfer of 


C. P CODE (1908), S 36. 

the suit. {Sh'irfuddin and Roe, JJ.) Rajaka- 
LANAND -Singh v, Maksudan Jha. 

2 Pat. L. R. 111. 

S. 2^~~Pow€rs of transfer— Limitations. 

A superior court has no jurisdiction t'- direct 
the transfer rd a case from a C'^urt subordinate to 
it to another couit which is outside its lur’sdic- 
t'cn. In such a case it »s even doubtful whether 
it can direct the former court to return ihe plaint 
tT be returned for presentation to another court 
outside its jui isdictinn, {Baiter, A. 7. C } Topan 
HaRJI & Co. V. SiNGHAI DalCHAND. 

1924 Nag. 152. 

S 24— Transfer of suit— Reasoi'able 

apprehension. 77 I C. 762. 

S — Mortgage suit— Interest up to 

date of redemption — Discretion of Court — Rule of 
damdupat. 

S. 34 C.P. Code, vests discretinn in a Court to 
award imere t in a mortgage suit up to the date 
fixed for redemi ti m. even in cases lo which the 
rule of danidupat applies at the date (>1 suit. 
{Rinkhedcs A. J. C,f VVilayat Ali Khan z>. 
MaRoti. 78 I. C. 682. 

S. Z4:— Interest— Damages— Breach of 

conf*'act. 

Under S. 34, C. P. Code, the Court has a dis- 
cretion to a-vard interest on damages for breach 
of contract from the date of suit up to the date 
of decree but the c urt should slate its reasons for 
so d ing. {Sanderson, C. J. and Richardson, J.) 
PaNNALAL '4AGORH y. MUKHRAM RaDHA KISSEN. 

39 C. L. J. 77 : 80 I, C. b7 ; 1924 Cal. 637. 

Se 34 and 151— Damages or interests as 

damages by ivay of restitution —No jurisdiction 
to allow in cases where interest not awarded by 
the dtcree. 

The Court has ao inherent jurisdiction under 
S. 151, C. P, Code, to award interest or damages 
in heu ot interest on the decretal amount from 
ihe date of decree where no interest has been 
specifica'Iy awarded by the decree. 

A dvc.'-ee- holder is not entitled in execution 
proceedings tj inteiest by wav of restit-nion 
under S. 1-14, C. P. Code, in ca-,es where the de* 
crelal amount has never in laci been realised, 
though he will be eutiiled such restitution on 
amounis realised and reimbu*'sed to the opposite 
party for the period he was kept out o’ the use of 
the money {Lcntatgne and Carr, //.) Maung Pe 
V, Ma Hnit 3 Bur. L, J. 68 ; 82 I C. 427 i 

1924 Kang 276. 

S. 35 — Appeal — Costs— Order as to— Ap- 
pealability of. 

An order as to costs is within the discretion of 
the trial Court and unless some question of prin- 
ciple IS involved therein, an appeal will not be 
ei tertahied from the order {^ulaiman, J,) 
Lachhmi \arain V . Mt. Brij Rani, 

L E, 6 A. 673 ; 80 I. C. 69 : 1924 A. 794. 

— S. 36— Costs— Partition suit. 77 I. C, 914. 

— Si 36 and 4*i— Order — Commissioner — 

Order for remuneraiion of — Execution, 
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Where a Co irt make^ an order for the remuner- 
ation of the Corniniss’oner iu a parti. ion suit 
and d'rec's it should be paid by one of the par- 
ties the order comes within S 36, C. P. Code, and 
■is execute' le under S. 47, C. P. Code. (Suhra 
tvatdy and Duval, 77.) Chandra Kumar De v. 
'Kusum Kg MARI Roy. 40 0. L. J. 180 : 

1925 Cal. 67. 

8s. 37 and 1?;0— Execution— Jurisdiction 

— Money decree — Transfer of area where iudf<- 
ment-debtor lived from one court to another. 
JVIUTHUKAKUPPA ChETTY V. PAlYA KAVUNDAr>J 

1924 Mad. 32 

— 38 39 ~^Mort$^agc properly situate 

in two districts — Jurisdiction of court lo direct 
sale of both. 

The provisions of Ss. 38 a^ d 39 indicate that no 
court can ex- cu'e a decree in ^A-hich the subject 
matter of the suit or application for execuiioo is 
property situated entirely outside the 1 ical limiis 
of its jurisdicti m. But incases ot decrees foe 
•sale .)( mortgiRe property an exception has been 
recogii'zed and a court can order execution of 
property comprised in the mortgage though 
situated pji-rtlv in another disirict. {Das$ and 
■Ross, 77,) Abdul Hadi y. Mt. Kabultunnissa. 

80 I. C, 901. 

S. SQ—Ord^r transmitting decree for 

execution — Nature of —Objections to execution — 
When to raise. 

An or ier transmitting a decree for execution is 
oneofa(7«as7 admimstrauve nature —Ubjectioiis 
to the exe :utioii of the decree should be raised 
Tpefore ihe court to which it is transmitted for 
execuiion. [Richardson and Page,].]',) Narain 
Das D.\tt v, Hanku Behari Chattopadhya- 

78 I. C 1001. 

Ss. 39 and 41 — for execution — 

‘Certifioite issued — Jurisdiction if cea^es. 

A c 'ur( t ) which a dscfce was transferred for 
ex cution issued a certihcate under S. 41 and re- 
turned th : copy of the decree to the original 
Court. Held, thereafter it c eases to have anv juris- 
diction 'u execution. {Dalai, 7.) Shiam Lal y. 
Koekpal. 22 a. L, J. 1039. 

S. 39 (1) (d' —Execution of decree— Court' s 

power to transfer to another Court-decree- 
■holder's right to execute his decree, whether liable 
io he limit'^d. 

The powers of a Court to transfer a decree 
passed by it to another Cou't for execution are 
not limited by the tact that there is not sufficient 
propen V within the local limits of the ju»*isdic- ; 
tion of that Co iTi to satisfy the decree. \ Court 
ha^ n ' power to fake away the d'ecree>h Ider’s ; 
legal right to execute hts decree in such manner 
as he cho )-tes, having regard to his own fac.Lties 
.and convenience. j 

Quaere, - Does an order of a Cmrt transfer- 1 
Tiiiga d^^cree passed by it to a 'Other Court for exe- ^ 
cut on fall wit uu the provisions of section ^7 
( 1) C. P. Code, and amount to a decree as defi'-ed 
ni S. 2 (2j C. P. Cod-^, and does an appeal lies 
aga'ust it, {IVarir Hasan, 7. C and Kendall, 
A.J.C) Mohammad Sadiq ALi Khan V Nawab 
Sharp Jahan Begam. 1 0. W N. 409. 


C. P. CODE 11908), S. 42. 

S, 39 {2j — Presumption under. 

1924 Mad. 144. 

S. 41 — Applicability — What amounts to 

information. Mani Ram PurchaNd v. VithU 
! Ramji. 76 I. C. 548. 

, ^S. 41 — Decree — Transfer for execution— 

^ Certification, 

Certification is a very important step when a 
decree has once been transferred to another court 
for its consequence is that the latter court ceases 
to have jurisdiction to execute the decree, There 
must be a formal certification by the court to 
which the decree has been transferred to another 
for execution to the court which passed the 
decree. {Madeod, C. J. and Shah, 7.) Shivling- 
APPA Mallappa - v . Shjdmallappa. 

26 Bom. L fi. 345 : 80 I, C. 752 : 

1924 Bom. 369. 

S. 41 — Execution of decree — Transfer 

of decree for execuiion— Jurisdiction — Ccrtifica^ 
tion — To which Court shoidd be made. 

Where a decree is sent for execution to another 
court by the court which passed the decree the 
lormer Court is not divested of its jurisdiction 
until it sends the certificate under S. 41, C. P. 
C 'de. The meaning of Rule 172 (a) of ihe Oudh 
Civil Digest that the record shall be returu'-d to 
the Couit by which the decree was sent lor exe- 
cution when the decree has been executed whol- 
ly or m part by the Court to which it has been 
sent is that satisfaction should be such that no 
further satisfaction of the decree in that Court 
would be possible, {Dalai, 7. C. and Neave^ 
A, 7. C.) Syed Md. Shakuk y. Jugulkishork. 

10 0, & A. h. R. 1277. 

S. 42 — Transfer of decree for exeention 

to another Court— J udgment-debtor' s estate laktn 
over by Court of Wards after passing of decree — * 
Objection to execution of decree by Manager of 
ihe Court of Wards— M'^intainubility of. 

The Court of Wards took charge of the estate of 
ajudgment-debtor which was situated at Aligarth, 
On the application of the decree-holder the Col- 
lector rtS manager of the estate under the Court of 
Wards was brought ou the record and the decree 
was trauslerred for execution to the Court of 
Aligarh without any objections taken by the CoT 
le-torwho had been given notice of the application. 
Subsequently when execution was applied tor in 
the Aligarh Court iheCullector raised an objection 
on the ground that as the decree-holder had fail- 
ed to notify his claim under S. 17 of U. P. Court 
of Wards Act, his demand must be deemed to 
have been satisfied under S. 18. The decree- 
holder coi tended that the question not having 
beau raised at the time vy ben the Collector was 
imoleaded as a party representing the Court of 
Wards or at the time when the decree was trans- 
fei red for execution, it could not now be raised. 
Held, that the Judgment-debtor was justified in 
tatfing the plea before the Court at Aligartii as 
neither the impleading of the Collector as a party 
nor the order tran^fering th decree for execution 
amounted to a decision of the question whether 
the decree-holder’s demand must be deemed to 
have been satisbed under S. 11 of U. P. Court o£ 
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Wards Act The executing Court had power to 
consider the objection. {Mukerjce an^ Daniels, 
JJ,) SANWA.L Das V. Collector oe Etah. 

46 A. 560 : 22 A. L, J 439 : L. R, 5 A. 380 ; 

1924 A. 700. 

S. Applicability- -Tat, 

In order to see it an order falls under S- 47, C, 
P. Code, it is necessary to see if it decides a ques- 
tion arising betvveeo the parties to the suit and 
relates to the execution of the decree. {Pearson 
and Graha*n^ 77.) Devendka Nath Basu v, 
Kailash Chandra Kalu. 80 I. C. 861. 

— S. 47 — Appeal against order staving exe- 
cution. 76 I. C. 4l9. 

— S. 47— Appeal — Costs of Commission — 

Execution — Nature of order, C. P. Code, S. 151. 

3. 47 — Appeal — Pre-emption decree — 

Question of payment in time. Nilakanth v, 
Mahabir Singh. 1924 Oudh 104 : 26 0. C. 345. 

S. 47 — Appeal — E^ecntion sale — Pur- 
chase by decree-holder — Application to set aside 
Where in execution of a decree the decree 
holder purchases the property and an application 
is put in to set aside the sale ostensibly under O. 
21, R. 90, but which states the sale was illegal, 
the application also tails under S. 47 and any 
order passed therein amounts to a decree from 
which a second appeal lies. [Stilainian and 
Mukerjce, 77.) Sdperior Bank, Ltd. v. Budh 
Singh, 22 A. L. J. 413 : 10 0. & A. L. R. 639 : 

1924 A. 398. 

'S. 47 and 0. 21, R. 90 — Appeal— 'Execu- 
tion sale — Application to set aside— Limitation 
— Order overruling — A ppealability. 

Every order in proceedings under S 47, C. P. 
Code, 13 not appealaole. Orders dealing with 
mere matters of procedure such as those direct- 
ing the production of documents, or the sum 
moni g of witnesNes although in a wide sense 
they m ly be said to be orders relating to the exe- : 
cution can hardly be said to be the determination ' 
of auylquestion withm S. 47, C. P Code, read with- ' 
in S. 2. The questi >ns for determination there 
referred to must be those which the parties are 
asking the court to dt^cide as to their rights or 
liabilities and not mcfely interlocutory questions 
of procedure which incidentally arise for deter- 
mination in the course of the proceedings. When 
the rights or liabilities of the parties as to the 
execution, discharge or satisfacdou of the decree 
are determined by. the order, then the order i> 
appealable as a decree. The Judgment-debtor 
apulied to set aside an execution sale on the 
ground of material irregularity and fraud in con- 
dueling the sale aod also on the ground that exe- 
cution had been barred. 

The Court below htdd that by reason of a 
-prior order in execution it must >6 held to have 
beep impliedly decided that execution was not 
barred. Held that the quesiion whether or not 
execuiion was barred was a quesbon withiu S, 
47. C. P. Code, arising between parties to the suit 
and that the order of the Court below was ap- ' 
pealable. [Daws'^n Miller,^ C, J and Foster, J.) 
Shiva Naravan Lal Chaudhury %k Naravan 
Prasad. 2 Pat. L. R. 22 ; 1924 P. 683 i 


C. P. CODE (1908), S. 47. 

S. 47 — Appeal — Execution sale — Ofnis- 

sion to serve notice under O 21, R. 22, C P. Code, 
Where an application to set aside an execution 
sale is based not only upon tbe failure to publish 
and conduct the sale according to law but also 
on the ground of the omission on the part of the 
decree-holder of the necessary notice under O, 
21, R. 22, C. P. Code, the case comes under S 47, 
C. P. Code, and a second appeal lies. {Mullick 
and Foster^ JJ,) Kishundeo NarayaN Marta v. 
Ramrajan Singh. 5 Pat. I. T. 61 : 1924 P. 67. 

S. 47 — Appeal — Order refusing stay of 

sale. 

An order refusing stay of sale under O 41, R. 
6. falls under S, 47 and is appealable. {Martinean, 
J,) Shankar Das v. Kasturi Lal. 

76 I. C. 789. 

S, Appeal— Order refusing stay of' 

sale. 

An order refusing to tay a sale pending an ap- 
peal falls under S. 47, C. P. Code, and is appeal- 
able. iScoti-Sniith, 7.) Firm of Phallu Mal 
Hira Lal V Banarsi Das. 

1924 lah. 631. 

S. 47 — Appeal — Order refusing stay of 

sale. 

An order refusing stay of sale in pursuance of 
a decree which is pending appeal falls under 
S. 47, C. P. Code, and is appealable (Moti Sagar, 
J.) The Firm Phaggu Mal Mata Din v. Benar- 
si Das. 75 I. G. 1001. 

— — S. 47 — Appeal — Question relating to exe- 
cution — Stay of execution — Refusal to restore 
execution application dismissed for default. 

An order passed bv an executing court is a de- 
cree only when it determines a question relating, 
to the execution, discharge or satisfaction of the 
decree. An order refusing to restore an execu- 
tion application dismissed for default is not a 
decree and is not open to appeal Where the- 
execution court stayed proceedings directing 
each party ti bear his costs, the question does- 
not relate to execution, disharge or satisfaction 
of the decree and there is no appeal from tbe or- 
der. {Suluiman, 7.) Lachhmi Narain v, Mt, 
Brij Rani. L. R 6 A. 573 : 

80 I. 0.39 ; 1924 A. 794. 

S, 47 — Appeal — Order staying execution,- 

An order staying or refusing to stay execution 
of a decree falls under S. 45 and is appealable, 
\Martineau, J.) Firm of Gobindram-Ram Ch- 
ANDER V. Firm Rulia Ram Naurta Ram. 

1924 Lah. 602.' 

S. 47 — Appeal — Award-Order in exe- 
cution. 

An appeal lies against an order iu execution of 
an award and for this purpose the award stands 
on the same tooting as the decree in a suit. 
[Kennedy, J. C. and Madgoivkar, A, 7. C.) 
Donald Graham & Co. v, Kwealram. 

79 I. C. 477. 

S. 47 — Appeal— Order directing decree 

to be executed only against property— -Decree. 

Where a Court executing a decree holds that 
the decree could be executed only against the: 
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property of the judgment'debtor and not against 
him personally, it bas the force of a decree and 
there is an appeal and second appeal from it. 
{Campbells /.} The Firm of Mul Chand Hut 
'Chand V , The Firm of Ganda Mal Rallia 
Ram. 1924 Lah, 604. 

■ ■- ■ S. 47 — Appeal — Pa^'ty against whom 

suit disynissed — Objcctioyi — Order in— Remedy. 

Under S. 47, C. P. Code, a defendant against 
whom a suit has been dismissed is a party to the 
suit, and where he puts in an objection petitif-n 
to an attachment and that is dismissed, he is en- 
titled to come in by wav of appeal. The fact that 
the petition is put in under O. 21, R. 68, does not 
disentitle him from pleading it was really one un- 
der S. 47. [Moii Sugar, I.) Mx. Gauran v, Chan- 
DU Lal. 1924 Lab. 689 

S. 47 and 0. 21, E. t^S-Appeal-^Clahn 

in execution proceedings by legal representative 
of judgmenPdebtor — Enquiry under^ to be full 
and exhaustive. 

Where the legal Tepresentative of a deceased 
judgment-debtor objects to the attachment of 
certain property in execution on the ground that 
it is his own property and not that of his judg- 
ment-debtor, the question falls within S. 47, C.P, 
Code, and the enquiry must be full and all the 
evidence adduced should be taken. {Lentaigne 
and Carts JL) Arunachellam Chettiar v. 
MaungSan Ngwe. 2 Rang. 168: 

1924 Rang. 323 

_ — Sb. 47 and 1S5 — Appeal — Arrest in ext- 

cution of decree — Exemption under S 136, Civil 
Procedure Code, claimed by fugmenpdebtor — 
Appeal— Arrest in execution of two decrees — 
Legality of. 

Where judgment-debtor arrested in execution 
of a decree claims exemption from arrest under 
S.135, Civil Procedure Code, and the Court nega- 
tives his contention, the order is one under S 47 
and is appealable. Where a judgment-debtor has 
been arrested in execution of a decree and brought 
before the Court, he -is not at the time exempt 
from arrest in execution of another decree held 
by a different decree- holder. {Wallace and 
JacksoHs JJ.) GoviNDASAMi Odayar V. The Uni- 
on Bank, Ltd,, Kumbakonam. 47 M L, J. 678 : 

35 M. L, T. 102 (H, C.) : (1924) M, W. N. 781 : 

1924 Mad. 900. 

S.47 and 0.21, R, 66— Appeal— Sale Pro- 

clamation — Order setting — Order in which pro- 
perty is to be sold— Order settling— Appeal from 
— Maintainability. 

A Judge acts not judicially but only admmistra 
tiveiy when he settles a sale proclamation ; his 
order does not come within S. 47 of the Code. 

Held, therefore, that no appeal lay against an 
order merely settling one of the terms of the sale 
proclamation, namely, the order in which the 
property was to be sold. 

The ruling in 27 M. .69 : 14 M L. J. 57 (F. B.) 
is good law even under the present Code. {Krish- 
nan and Waller, JJ.) Lanka Rama Naidu v. 
Lanka Ramakrishna Naidu. 46 M. L. J. 192 : 

19 L. W. 235 : 35 M. L. T. (H. G.) 275 : 

78 I. C. 829 : (1924) M. W. N. 220, 
1924 Mad. 527. 


C. P. CODE (1808), S. 47. 

Ss. 47, 151 and 0. 21, R. QQ— Appeal- 

Second appeal — When lies — Auction sale set aside 
under inherent powers of Court — Sale contrary 
to order of the Court— Effect of. 

An application to set aside an auction sale was 
dismissed by the District Muosif on the ground 
ihat there was no evidence of fraud or material 
irregularity. On appeal the District Judge ag- 
reed with the findings of the Court below but 
holding that the sale was in contravention ot a 
prior order of court which had become final, set 
aside the sale under his inherent powers. Held, 
the order ot the District Judge was not one un- 
der O. 21, R. 90 but under S. 151 and an appeal 
lay to the High Court. 

In the case of an application to set aside an 
auction sale there is no second appeal when the 
court appruached under S. 47 acts under O. 21, 

R. 90. But when it is so approached and exer- 
cises its inherent power under S. 161 there is a 
second appeal. 33 I. C. 692 : 38 C. 339 : 2^ M. L 
]. 605 ; 30 M. L. J 611 ; 3 Pat L. }. 645 referred 
to. Where the parties disputing the sale are 
parties to the suit they approach the comt under 

S. 47 which decides the lorum and not the scope 

of the jurisdiction. {Jackson, J .) AKSHiA Pillai 
V. Govindaraju Chetxv. 47 M. L. J. 559 : 

il924) M. W. N. 84: 1924 Mad. 778. 

S. 47 and 0. 21, R. 92— Bar of suit— Pro- 
perty not Covered by decree sold in e.xecution — 
Mistake— Suit to recover. 

More than three years after arr execution-sale, 
the Judgment-debtor applied for restoration to 
possession in respect of certain items of property 
which were alleged to have been sold by a mis- 
take and not directed to be sold under the mort- 
gage-decree The property had been purchased 
by the decree-holder and transferred to another 
person subseqaentiy. Held, that the application 
was barred under O. R. 92, inasmuch as the 
Judgment-debtor could have applied under O. 21, 
R, 90. C.P. Code to set aside the sale. [Ryves and 
Daniels^ JJd Intiaz-UN-nissa v Chattan Lal, 

22 A. L. J 1119, 

S. 47— Bar of suit — Subsequent suit for 

ejectment on fresh cause of action. 

1922 A. 411, 

S. 47— Bar of suit — Coynpromise decree 

containing extraneous matters - Enforcement of. 

When a compromise decree contains provision 
extraneous to the subject-matter of the suit, the 
enforcement of the latter is not by way of execu- 
tion but by way of suit. {Suhrawardy, /.) Arjon 
Kapali V. Asvini Kumar Kapali, 78 I.c, 317. 

S. 47 — Bar of suit— Decree-holder pur- 
chasing at auction — Jf a party to suit — Delivery 
proceedings — Question relating to execution, 

A decree- holder does not lose his character as 
a party to the suit merely because he is the auc- 
tion-purchaser and a question as to the delivf^ry 
to him of the property purchased is a question 
relating to the execution, discharge or satisfac- 
tion of the decree, and hence, a separate suit is 
barred. [Raymond and Kennedy, A.J.Cs,) PiRlMAL 
V. Mt, Sanghar. 78 I. c. 930: 



171 


THE YEARLY DIGEST, 1924 


17 ^ 


C. P, CODE (1908), S. 47. 

S. of snit-^AdjuHment iincerti- 

ficd—Siiit jor declaring satt-faciion of decree. 
r S. 47, C.P- Code> does not bar a suit for declara- 
tion that by means of an adjustment though un- 
certified the decree has been (ullv satisfied. [Mott 
Sagar, 7,) Bishen Singh v. MaHindar Singh. 

1926 Lah. 64. 

S. — Execution} sale — ^citing aside — 

Deceased Judg^ent'debior — Refresenta lives of — 
Sone representatives not added— Effect of. 

Where in execution of a decree against a decea- 
sed judgment-debtor, her properties were attached 
and so d in execution and purchased by a third 
persn /1 and it is siibsequen'ly lound that the son 
of the deceased juagmeni-debtor alone was im- 
pleaded as lef^ai representative and not her 
daughter, Held, that the sale was not a nullity and 
that II was merely irregular 32 I. A. kef. {6ha}i, 
C, J. and Foiocet, 7.) Madhav Rao Hahbaji 
V. Ambabai Laxman. 26 Bom. L. E. 1210. 

S.47 and 0. 21, "R. dB— Objection by judg. 

meni-debtor that a certain propctty was not liable 
to be sold — Dismissal — Remedy — Suit or appeal — 
Objeciion distnissfyi without inquiry into merits 
— Error of law^ effect of. 

Where a judgment debtor made an application 
to the executing Court tnat out of several proper- 
ties attached and entered in ihe sale pro' lamation, 
a certain item of property was not liable to be 
sold on the ground that he did not possess a sale- 
able interest therein. Held, that the objection'can- 
not be treated as one under O. 2l, R 68, C. P. C., 
but (I utt be ti eated as one falling under S 47, 
C.P. C., ^nd hence an appeal lay against the order 
adjudicating the obiection. 8 A 146 foil, 1 Q. C. 
Suppl. 11 distinguished 

Where (he Court dismissed the objection on 
the ground that it was made too late and was not 
bO' a fide. 

Id^ that the Court ought to have inquired into 
the merits of it aod owi' g to its ladure to do so 
the order as liable to be set aside. [Dalai, J.C 
and Wazir Hason, A, J. C.) LACHMAN Prasad z;. 
Srimati Mirnaluni Debi. 10. W. N. 857. 

■ S, 47 and 0. 21, R. Parties^ Meaning 

of Order allowing execution by one of two asstg- 
nees — Appeal — if lies. 

The word ‘‘parties in S. 47 contemplates parties 
ranged on opposite sides and not a^^ co-decree hol- 
ders. Hence an order allowing one of the as>ignee 
decree holders to execute a decree is not ^appeal- 
able at the instance of the other. [KinkUde, A. 7. 
C.) Radhabai V, Bhimrao. 82 1 G. 734. 

S. 47 — Parties — Decree-holder and obiec- 

tor to attachment — Colourable itansaclions — Eti' 
guiry 

Proceedings between the opposite party and the 
judgment creditor as to whether the attachment 
is valid are proceedings under S. 47 and not 
under O. 2L Section 47 would be very much nar- 
rowed d it were laid down that people claiming 
under a purely colourable and fraudulent docu- 
ment are cot to have their claim set a^ide cr 
ignored when proceedings are taken in execution. 
[Rankin, 7.) Karali Prasad Mukherji v. Xamt 
Nibala Devi. 1923 Cal. 844, 


C. P. CODE (1908) S. 47. 

S. 47 — -Pa^-iics — Defendant whose name 

is struck off — If still a parly. 

A deteiidant vvho>,e name is struck off the re- 
cotd canont be said to be a party to the suit or to 
(he decree so as to attract ihe providio s of S 47, 
C. P. Cod'". [Ktnkhedc, A. J. C.) Kanhaiyalal 
Kalar V. Lachhi. 80 1. G 470. 

— S. ^1—Pa''ties — Action- purchaser —-Posi- 

tion of. 

A boiia fide auction-pu-'cha^er for value in exe- 
cution of a decree is not a party to ihe suit within 
the meanii g of s. 47, C P.Code {Moti Sugar, J.) 
Mt. AsghAri Begum v. Irshad-ud-din. 79 l.C. 57. 

— 47 — Parties and repre^entaiives— AuC' 

tion-purchaser — stranger— If a representative of 
decree holder. 1924 8. 101. 

; S. — Parties — Representative of the 

judgmeni-dtbior-attochnient by two Courts— Sale 
by inftnor Court— Rights of purchaser — xipplica-- 
tion lo set aside the &aU-. 

In execution ot a decree against a judgment- 
debtor Certain property was attached by ihe 
Munsifi's Court Subsequeoily the same pioptrty 
was attached before judgment by a Cuurt of the 
Suboidmate Judt^e xvnich after the pa sing of the 
decree became an at achment in execution. The 
property however was sold in execution by the 
Munaih’s Coui t and purchased by the appellant. 
The dccrec-tiolder in the SubCoUit applied to 
the Cuui t t(j sell the property In execution of his 
own decree. The appellant applied to that Ci)urt 
mat the property should not be sold inasmuch as 
by the execution sale inthe Mun^iff'^ Cuurt d had 
become the property oi tue arpcllam and ceased 
to be the property of the Judgment -de btor The 
Sub-Cou’t lejecied the application. On appeal 
/r£;/i7 that rhe appellant was the representauve of 
the judgiueut-debtoi* and that his appeal was 
maintainable {Knsh*,an and Oagers, J F) Skse- 
nivasachariar V. APP*VOO Reudy\ 

lX924i M. W. N. 651 : 20 L. W. 864 ; 

47 M, L. J. 720 : 1924 Mad. 889 

— ^ S. 47 — Parties — Court of Wards tit which 

the estate of judgment-debtor IS vested — Locus 
standi to object in execution. 

Where after the decree in a suit, the estate of 
the ja''gment-debtor becouie-i vested in the Court 
of Wards the latter can object in execution pro- 
ceedings to the aitachment and sale of property 
[Rossand Sen, 77.1 Lachmi Narain Gouri v, 
tiYED Mahomed Abrahim Hussain Khan. 

1924 P. B.. G. C. 3 10c. 

— B. Al— Parties and representatives^ De- 

cree-holder auction purchaser — Resistance to 
delivery — Suit for removal of obstruction — Main- 
tainability. 

The plaintiff, a mortgagee of an eight annas 
share belongii g to the mortgagor and bis bro- 
ther obtained a decree on the mortgage and in 
execution ihe mortgAgor's interest in the eight- 
annas share was solu and purchased by the plain- 
tiff. The sale having been confirmed the plaintiff 
applied for delivery of possession bat waa> 
obstructed by an alienee from the brother of 
the mortgagor. The court having held that the 
plaintiff was only entitled to joint possession ofi 
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the eight-iHnas share along with the alienee, the 
plaunirf sued to recover pu^aes^ion ol the eigbt- 
anna::» bbare beyuud the expiry of One >ear fiom 
the date ot the order in ihe execution proceedings. 
Held, that the pl.iiatift’a suit JOr recovery nf pos- 
sesiion of thef^ur annas share of the rnottgagoi’s 
brother, having been nled a{«er the expiry ul one 
year friun the date oi the order was barred but 
that his claim fo. the remaining lour-annas share 
was mainiainauie. 26 bom. L. R, OUl, F ll. [Shah, 
A.CJ. and hawceii, J.) LAKSHMA>i Sauashiv v. 
Govinu Ganesh, Bom. L K. 8i3 ; 

i9z4 Bom. q27 

S. Parties — Dispute between judg- 

mcnt-dtbtor and auction-purchaser — if wtihtn 
section. 

Disputes between a iudgruent-debhir and the 
auction purcliaaer as to the extent oi ihe land sold 
do not fall V. ittiiii S. -ii7, C F. Cod^ , as it is not 
between panics tu the buit, but beiweeii ihe judg- 
nient'debrur and his representative the purchaser. 
{Daniels, J.) Mukhtak Ahmau v, Kabik Ahmao. 

iy24 A. 856. 

S. 47 — Parties io suit — Interpretation of 

the terms — Applicability where co-dtfcndants are 
arrayed as ag.nnsi each others 

Held, tne expres.iion between parties to the 
suit 1-10 doubt nnpjrts between parties opposed 
to each other in the suit," but d.es not neccs.',arily 
mean "between parties who arc pla ntiff and de- 
fendant respectively in the suit.'’ I- alsj applies 
to parties, w ho are opposed tu each other in ifte 
course of execution proceedings, and when an 
order is passed under S. 47 in execution of the 
decree passed therein no separate suit is inain- 
taioabie bv mie of them, to rc-ep.n the same Man- 
gayya v, Siiramuiu 24 M. L. J. 477. {Maduvan 
Nutr, J.) Vedavvasa Aiyak h. Maduka Hindu 
Labha NiDtit Co., Ltd. 

18 L. W. 311 ; 20 L. W. 742. 

S. Question relating to e^xecniion h 

discharge or sat/sjaclion of decree — Adjustment 
of decree not certified — Fraud — ij can be inquired 
into 

Where a decree has been satisfied out of Court 
but it has not been certified as required by 
O* 21. K 2. owing to frau^ on the part ol tie de- 
cree-in Ider, the matter falls under S. <17 and the 
question of payment and sa'isfaction can be en- 
quired into in execution pr( ceedings. {Wazir 
Hasan, J, C.) Sur.aj Narain Misra v. ULAiVU 
Singh. 1 C. W. N. 218 78 «. C. 776 : 

10 O. &. A. L. R. 376. 

Ss. 47 and 1^5-— Question relating to exe 

elision of decree — z^ecurily of immoveuHe pro- 
perty — Stay of execution — Sale of property given 
as security — Suit under S,^7 of ihe T,P. Ad^ 
unnecessary. 

The relationship between a decree-holder and a 
judgment-debtor who has executed a security bond 
under O. 41, R. 5, C. P. Code, charging certain 
immoveable properties for the due performance 
of the cecree or order that may ultimately be 
passed by the Appellate Court is rot ihat of mort- 
gagee or mortgagor, and in the event of the appeal 
being dismissed, the decree-holder is entitled to 


C, P. CODE (19031, 3. 47. 

realise his decre'al money by sale of the proper- 
ties given in security without mstitming a suit 
under 67 of the T. P. Act. 41 M, 327 ; 42 A, 
lot! Kel [Chattet and Panton^ JJ.\ JvuTJ 
Pkakash HaNdi V . Mukti Prakash Nan Dr. 

1924 Cal. 485. 

Ss. 47, 144 and Xbl—Qncsiion rclatin g 

to e.xecution — Pnver of Court — Attached proper ty 
eniru^ cd to custodian — Direction to produce or 
restore — Default— Power to proceed against 
cusioaian. 

An executing court which entrusts to a party 
to the decree or to a third person as a depository 
or snpraldar, propeity taken by n under atiach- 
meal or m execution of iis process, has, either 
acting on its mo ion or at the instance ot a party 
tu ihe decree, power to urdcr him to produce it for 
sale if ne :essarv, even to reiurn it to the judg- 
ment'debior or to the ubjector ur any other per- 
son irom whuse possession it was at'acned or 
taicen, upon the decree being satisfied or 
objeciion being allowed or upon the termination 
Ol any proceedings io execution or lor any causa 
whatever, and also if necessary, to visit mm with 
any penalty fur h’S default in obeying its orders 
0/ piocceding against him in a summary manner, 
tn order to prevent the abuse ot its own process 
and f r shortening the litigation or lor the ends 
of justice. 16 Nag. 178 Dis. \Kinkhede, A. /. 
C .) Kamji V . ZiBLAji. 20 N.L.E. 98: 7 H-L J 130 : 

80 1. C. 49 : 1924 Nag. 258. 

S. 47 — Execution-sale — Saie by inferior 

Court — Subsequent attenipt to sell property by 
sui’crior Court— -Applicaii jn bv puicha-er in for- 
mer sale to stop tne sale— Main' amabiJity. See^ 
C. P. Code, S 63 (3). 47 M. L J, 720. 

— S. 47—Q'‘estion relating to execution 

Judgment-debtor' s application against unlawful 
di^possesei on -Execution struck ojf as satisfied 
— If mainla'nabU. 

A iudgroent-dentor’s application complaining 
of unlawful dispos''ession is maiotauiable under 
S 47 even after tue execution is struck off as ful- 
ly satisfied. {Koival, A. 7, C,} Krishna KumiBI- 
V . Vinayak Kumbi. 

1924 Nag 122. 

• S. 47 — Question r Hating to execution — 

Excess area in par tiiion decree- Power io correct — 
Execution proceedings, 

Where ihe hnal decree in a partition suit 
awards an excess share to one party by m>stake, 
it can be amended in execution proceedings, the 
language of S. 47 being wide enough to cover the 
case. Apart from S. 47 the C lurt can do the need- 
ful under S. 15 L C. P. Code [Raymond and Mad- 
gowkar,.AJ.Cs ) Dandumal v. DwaRKamal. 

78 I. C. 1039» 

S. 47 — Question relating io execution — 

Simple mortgage-- Acquisition of equity of redemp- 
tion — Sate in execution of decree — Suit for pos- 
session. 

In 1906 twm simple mortgages were executed 
over the suit property, one in favour of plaintiff 
and the other in favour of ore Bagirath. The 
defendant acquired the r*ght of Bag’ra h and 
brought the property to sale under his mortgage. 
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The plaintiff was made a party to the suit and 
he bad also acquired the equity of redemption 
from the original mortgagor and was in oosse^sion 
Oi me property m cnat caoacuy. me aecree in 
the defendant’s suit was for sale of the property 
subject to the prior hen of the plaintiff. On the 
DTOperty being brought to sale the defendant 
purchased it himself. He thereupon obtained 
possession through the Court as against the plain- 
tiff Subsequently the plff. brought a suit not for 
recovery of his mortgage money but to be restor- 
ed to possession of the prooerty. Held, (1) that the 
plff. was not entitled to possession as mortgagee 
because the mortgage in his favour was a simple 
mortgage; he was not entitled to possession as 
Owner because the equity of redemption had been 
sold and purchased by the defendant and his 
only right, if any, under the decree was to bring 
the property to sale for the enforcement of his 
prior lien. Held, also that the suit was barred 
under S 47, C. P. Code. The plaintiff was a 
party to the decree. He had been dispossessed 
under the terms of ^he riecrec and his remedy for 
recovery of possession was bv application to the 
execution Court. {Daniels and Boys,JJ,) Dwarka 
Das Durga Prasad. 22 A. L. J. 683 : 

82 I. C. 80 : 1924 A. 752. 

S. 47 — Question relating to execution-^ 

Stay order — Appeal, 

An order staying or refusing to stay execution 
of a decree by the Court is a determination of a 
question relating to e.xecution within the meaning 
of S. 47, C.P. Code. Though a stay order falls with- 
in S. <t7, C. P. Code it is not a decree because it is 
not a determination w^hich has aitaching to it the 
characteristics required by S. 2, C. F, Code, to be 
attached t^ a determination, whether in a suit or 
in execuiion, if it is to amount to a decree. A stay 
order is therefore not appealable as a decree and 
no special appeal being given against such an 
order, no appeal lies. Cases reviewed. [Daniels 
and Boys, JJ,] HUsain Bhai v. Beltie Shah. 

46 A. 733 : 22 A, L. J. 706 : 1924 A 808. 

S. 47 — Question relating to execuiion— 

Exonerated dependant— Objection to execution of 
decree against property in his hands — Appeal, 

One of the defendants in a suit for sale on a 
mortgage was exonerated by the plaintiff and 
no decree was passed against him or the proper- 
ties in his bands. Subsequently the plaintiff 
brought to sale in execution certain property 
which the exonerated defendant claimed to be 
his own. 

Held, that the objection raised by the defendant 
to the sale of the property in his hands was one 
relating to the satisfaction of the decree and that 
the exonerated defendant wa.s a party to the .suit 
within S. 47, C. P. Code consequently the objec- 
tion was one that should be decided by the exe- 
cuting Court. {Stuart and Mukerjec, JJ,) Mr. 
MAHaDEI V, JAGANNATH DaS. L. R 5 A. 91 : 

78 L C. 226 ; 1924 A. 31B. 

— — — Sg. 47 and 36— Question relating to exe- 
cuhon — Order for payment of lees to Commis- 
sioner — Executable as a decree— Appeal. See 
C. P. Code, Ss. 36 and 47. 40 C. L. J i80. 


C. P. CODE {19081, S. 47. 

8. 47— Question relating to execution^ 

Money paid into court— -Right to draw out— De- 
posit into Court bv a i erson not a nartv to the 
sun nut mierestea in tne t.ecrea. cr.-e 

Construction. 46 M 1. J. 567. 

— : S. 47 — Question relating to execution — 

Suit by audio n'purchaser who was hifnself a 
decrec'holdet — Suit for possession — Not barred. 

Where a decree-holder in execution of his 
monny decree purchased the right, title and inter- 
est of his Judgment-debtor in certain immove- 
able properties a suit by the purchaser to recover 
possession on the strength of that title would not 
be barred by S. 47, C. P Code, 35 B. 452 nver- 
rulled. {^^acleod, C, J. and Crump, J.) HarGO- 
BIND MurXHAND V. BHUDAR RaOJI. 

48 Bom. 550 ; 26 Bom. L. R. 601 : 

1924 Bom. 429. 

S. 47 — Question relating to execution— 

Objection by legal representative that decree is 
fraudulent — Remedy by suit. 

If a Judgment-debtor or a legal representative 
objects to the execution of a decree on the 
ground that the decree is not valid, because it is 
collusive, the question as to the validity of the 
decree is not one relating to the execution, dis- 
charge or satisfaction of the decree and cannot 
therefore be tried in execuMon under S, 47 of the 
Civil Procedure Code. Such a question can 
only be tried in a »egular suit brought for the 
purpose, {Ktnkhede, O. A. J. C.) Behari ‘^^ingh 
V. Nawal Singh. 20 N. I. R. 24 : 

78 I. C. 136 : 1924 Nag. 81. 

— S. ^7— Question relating to execution'- 

Enquiry into extent of property attached and 
sold -Application by j'ld^meni-dcbtor , 

Where a judgment-debtor applies to the execut- 
ing Court for restoration of certain property al- 
leged to have been taken possession of bv the de- 
cree holder under col *ur of his decree the matter 
is one that ought to be enquired into by tbe exe- 
cuting Court. {Kinkhede, A. 7. C ) Keshri 
Singh II. Umrao Singh. 20 N, L. E. 90 : 

7 N. B. J. 161 : 1924 Nag. 246, 

S. 47 aod 0. 21, R. 2 — Scope — Legal re- 
presentative— Execution of decree— Agreement 
prior to decree if can be pleaded in bar. 

S. 47 of the C. P. Code is wide enough to per- 
mit any valid objecti m to be taken by a Judg- 
ment-debtor to the eiecation of a dreree by the 
decree-holder or the decree-holder’s legal repre- 
sentative. An agreement between such legal 
representative and the judgment-debtor prior to 
the decree which would preclude the legal lepre- 
sentative from applying can be .^et up in bar of 
execution.by such lognl representative, 40 M. 233 
Foil. (Spencer and Devadoss, JJ ). Arunachela 
GoTJNDAN V, SWAMINATHA AlYAR, 

(19241 M. W. N. 144 ; 77 T C. 647 : 

19 L. W. 27 : 1924 Mad. 611 {!) : 

46 M. L. J. 240. 

^S. 47 — Scope of —Mortgage suit, 

S. 47 applies only to question regarding satisfac- 
tion of decree. A mortgage remains pending 
till final decree and hence questions arising ou 
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of proceedings between the final decree and the 
-preliminary decree are not within the section. 
{Baker, C.) L.iCHiRAM r;. Bholu, 

83 I. C. 463. 


S. 47 — Scof)6 — Validity of atiachment — li 

V'Hhin section —Colour abL' titles— If can be 
■ti red, 

Prof^^edines between the judgrneot debtor and 
the decree holder as to whether an attachment is 
valid fall under S. 47 and not under O. 21, C. P 
Code. The claims of peoole holding under a 
purely colourable and fraudulent document can 
be set aside or ignored in such proceedings. 
[Rankin, 1.) Karali Prosad MUKerji v Jamini- 
BAL^ Devi. 76 I. C 316. 

S3. 4Y and 145 — ^Surety — No personal 

liability— Liability in execution. 1924 A. lo5. 

8. 47— Suit on judgment — Maintainabi- 
lity-Remedy by execution. See Judgments. 

47 M. L. J, 829. 


S 47 (3) — Execution proceedings — Ques- 

iion whether a party is or is not the le^al repre- 
sentative — Decision thereon whether appeal lies. 

Sub-S (3) of S. 47 of the Civil Procedure Code in 
express terms, includes a quesdon arising between 
the parties whether any person is or is not the 
representative of a party, and in view of S. 2, the 
determination of such a question between the 
alecree-bolder and the Judgment-debtor amounts 
to a decree and is appealable. [Daniels, J.) 
Peare Lal V. JHABBA Lal. 82 I. C. 601 : 

1925 All. 66 : L, B. 5 All. 668 iCiv.) 


S. — Fraud— Execution of decree — 

.Evasion of arrest — Limitation — Extension of 
time. 

Where a judgmenhdebtor evades arrest in exe 
■cution of the decree be is guilty of fraud within 
the meaning of S. 48. C vil Procedure Code, and 
the period of limitation for execution is thereby 
extended 6 M 865 : 12 L.W*. 710 followed (18981 
8 M.L.J 203 not followed. {Phillips and Odgers, 
77.1 R S. Ramanathan Ckettiar z;. M G Mohi- 
DEEN SAHIB. 20 L. W. 475 v 80 1. 0. 731 : 

(1924) M. W. N, 745 : 1924 Mad. 836 : 

47 M. I. J. 428. 


*8. Fraud — What is. 

The word ‘'fraud” in S. 48 has to be interpret- 
ed in a much wider sense than that in which it 
is generally' used in English Law. Locking up 
the house so as to prevent attachment of move- 
ables, evading arrest bv any contrivance, dis- 
honestly evading service of warrant, fictitious 
transfer of property to defeat or delav execution, 
all these amount to fraud. Fraud at any stage 
of the execution, gives a new starting point for 
limitation. \Kinkhede, A. I. C.) Khairulla v. 
:Seth Dhanrupmal. 80 I. C. 906. 

Y D 1924—12 


C. P. CODE (1908), S, 50. 

S. 49 and 0. 21, E. 18 — Decree — Attach- 
ing decree-holder— Right to set off — Inherent 
power of Court. 28 C. "W. N, 988. 

S 50 — Assets — Property of deceased — 

Contest as regards inheritance — Acceptance of 
money in lieu of right to inheritance — Effect of. 

A leg^l representative is liable onlv to the 
extent of the property of the deceased which has 
come to his hands and has not been duly disposed 
of. The fact that a claimant to the inheritance of 
a deceased person received a sum oi money from 
the opposing claimants who were in possession 
of the estate does not make the m^ney so received 
assets of the deceased in the hands of the claim- 
ant. Quaere whether property converted mto 
one form different from the form which the 
estate origmally represented could be called as 
the property of the deceased. {Wazir ^-fasan, J. 
C.) Shamsher Bahadur Singh v. Mt. Kailash 
Bibi. 10 0. & A. L, R. 276 : 11 0. L J. 441 ; 

1924 Oudli 864. 


Ss 60 and 62— Legal representative — 

Assets — Impartible estate — Breach of trust by 
holder of impartible estate — Liability of succes- 
sor to the Zemindari for such debts. See Mad. 
Imp. Estates Act, S. 4. 19 L. W. 152. 

S. 60 and 0 9, R 13— representative 

not brought on record — Setting aside of ex parte 
decree by the Irgal representative of deceased 
defendant — S. 146, C. P.C. applicabiliiy of. 

It is not incumbent on a party to be entitled to 
a rehearing under O. 9, R, 13, C. P C. as the 
legal representative of a deceased defendant to 
be first brought on the record under S.50, C.P.C, 
before filing an application for setting aside the 
ex parte decree (p 700) 38 M. 442 referred to 

The provisions of S. 146, C, P. C being very 
wide procedure prescribed therein equally applies 
to an application under 0. 9, R. 13, C. P. C (p, 
701). [Dalai, 7. C.) Mussammat Deoki v. Jugvl 
Kishore. 10 0. & A. L. B 1001 : 

10. W. N. 699. 


-S. 60 (3) — Legal representative — Personal 
liability — Insufficiency of assets^Onus of proof. 

If it were shown that a deceased person left a 
certain amount of assets and tha ttbe legal reprse- 
ntative had received some portion of those 
assets, it would be for him to explain why he did 
not receive the whole of the assets and if he says 
that he did not so receive them, it would be for 
him to establish what proportion of the assets, 
proved to have been left by the deceased, really 
got iato (lis hands. Of course, the burden is on 
the legal representative to show that he has 
utilised the assets that have come into his bands, 
in the proper administration of the estate ; other- 
wise, he will make himself personally liable for 
the debts of the deceased to the extent of the as- 
sets shown to have been left by the deceased and 
presumed to have passed into his hands. From 
the mere fact that a person is a legal represenfa- 
tive, it could not be strongly presumed that he got 
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the asseis of the deceased. It must be made out 
by the evidence in the case 3d M.L f, 391 ; 21 M. 
L j. 1096 ; 3 M. 359 Referred to (Kn^hi>a7i and 
Odgers, JJ) Angavala-^hammal v, JaNaki 
AmmAL. 19 L. W. 119 : 79 I C. 894 : 

(1924) M. W. N. 207 : 1924 Mad. 466. 

S. 62 — Appropriation of assets of the 

deceased— Personal liabiliiy. Mini Lal v. Babu 
Lal. 77 1. C. 30d. 

S. Effect of. 

The prac ical effect of S, 52, C. P. Code is not 
to make the liability ot a pe'Sun sued in a repre- 
sentative capacity any the less personal or to iiiako 
the debt recoverable unlv Iroin certain iroperty ; 
the apj Jication of the seciion only converts tne 
deciet irum one lor a single stated sum ot money 
into a decree tor tliat sum or ano her unascr nain- 
ed Sum d fhc latter should be le^s, \Halhfax, 
A. J. C,) Bed Pkasau v. Nakchhed Prasad, 

1924 hag. 410. 


S. 62— Legal representative— Impartible 

estate — Decree for money pgainsipiior holder — 
Execution agtinst money pay^ ble under a lease 
grained bv piedecessor but for period subsequent 
to his death— Mo^^ey it assets in the hands oi 
success if — *^uccession to es’aie by survivorship. 
Se€ Mad. Imp. Estates Act, S. 4. 

46 M. L. J. 374 

S. 52— Property of deceased— 'Income of, 

accrued since death ot deceased and come into 
hands of repf'eseniative if included in — Attach 
ment of income— Decrce^holdcr's right of-'Rcati' 
salion of amt uni attached. 

Under S. 52 of the Code the income of landed 
property, which has passed from one Zemindar 
to the next, the property being an impartible Raj, 
is hahl J to execution for tne debts of the deceased 
Zamindar. 

Income accrued since the late Zamindar’s death 
which has come into the hands ol t'le new 
Zeniindar can be attached. It is unne- es-ary to 
sell it. The Code has made ample provision for 
executi n upon the money belonging to a deceas- 
ed person in the hands of another, {^chw'^be, C. 

Coutfs Troltet and Rawesant, JJ.} KaDiR- 
VELDsAMi Naicker V . Thb Eastefn Develop- 
ment Cqrpokation, Ltd. 47 Mad. 411 ; 

34 M. L. T. (H. C ) 17 ; 1924 M. W. N. 346 ; 

80 1. C. 163 : lb24 Mad. 530 : 

46 M. L. J. 261 (FB.) 

S. hZ'-AppHcability of- Decree for pos- 
session-- Money-decree- Excuiabtlity against sons, 

S, 53 ol the C. P Code is not confined in its 
operation to rannev-decrees. If a decree is passed 
in respect of joint family property, it can be 
executed against the sons after tne taiher’s death. 
42 B'504 not foil {Spencer and Devadoss, JJ.) 
Meyyappan'Servai V Meyvappan AMBAlAM 

-19 L, W 484: 34 M. L. T. (H, G.i 209 : 

1924 Mad. 871 : 46 M L. J. 471. 


C. P. CODE (1908), S. 66, 

S 63 — Decree under^ Ancestral property 

— Liability for sale. 

The whole of the ancestral property and not 
merely father’s share can be sold under a decree 
passed ill terms of b. 53. [Danitls, J. C and 
Wazir Hasan, A J . C.) Bhagwanti ?ahai v. 
VIAHARAJ Prag Din, 27 1. C. Ill : 

10 0 & A. L. E 313 : 11 0. L J 202 i 
81 I. C. 15 : 1 0. W. N. l3 ; 1924 Oudh 393, 

S. 53 — Person taking property by survi- 
vorship— Li gal } ep> esentalivc — Nephew of deceas- 
ed Hindu CO- parcen^*-. 

It is 01 ly in the ca^e of a son or other descend- 
ant that a person taku-g property by survivorship 
can be joined as a legal representative undei S. 
53 ol the Civti Procedure Code. The Section has 
no application to a nejrhew. 45 A. 455 Kel. on. 
He can, iheretore, plead that he holds die pioperty 
under an independem li le and cannot be joined 
as a party to die proceedings lor the pieparadon 
ot the hna! decree. If he tails to do so he must 
be hrld to be bound by the decree. {Daniels, J.} 
Balkaran Lal a». Maljk Nawdak. 

L, E. 6 A. 279 : 78 1. C. 637 : 1924 A. 873. 


Ss. 55 (4) and 146 — Assets of judgment- 

debtor in cxtiulion — Surety for proauction _of 
J udgment-deb tor and fer his applaction in 
insolvency — tuiiure to pi oduce J udgment debtor 

Execution aguinst surely. 

The appellant executed a surety bond, as a 
resuli of which, the judgment-debtor who was 
arrested in execution ol a decree against him^ 
was released. 

On the dismissal of the application of the judg- 
aieot-debior to be declared insolvent, ihe decree- 
h Ider applied to the Court lor direedng the 
appellant to produce the Judgment-debtor who 
was released on his surety. Notice of this 
application was served upon the rtppellaiit and 
he was directed to produce the judgment debtor. 
The appellant failed to preduce the judgment- 
debtor ; even he himself did not appear in Court. 
The execution was dismissed. 

The dt cree-hc'lder now enforced (he terms of 
the security bond executed by the appellant and 
proceeded to realise the decretal amount from 
the appv liant. 

Held that the liability of a surety under S. 55> 
C. P. Code enures for the benefit ot the Court as 
well as for the decree-holder. The Court accept- 
ing the security may enforce it, lailng which the 
decree-holder is equally entitled to enforce same 
in any way that may be open to him, for he is- 
the ultiniate beneficiary under the security bond. 
No doubt, under the Old Code of Cwil procedura 
sometimes it used to be contended that the 
remedy of the decree- holder against the surety 
was only by means of a regular suit. In order 
to save the decree-holder Irom trouble, incon- 
venience and expense of bringing a suit to enforce 
the security bond the present Code under S. 145 
gives him a right and opportunity to enforce the 
bond, in execution proceedings. Therefore if the; 
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appellant as surety in the present case made 
himself liable lor the performance of the decree 
or any part (hereof, ihe decree-holder is entitled 
to enforce the bond by executing the dec ee 
against him in execution ptoceedings. The 
execu.ion proceedings referred to therein, are not 
in any way connected with the execuii n pro- 
ceeding'? id which tne surety bond was hied hu' 
it may be any execution pioctedings. The 
appellant's liability, therefore, ato^-eon account 
ol »he taihne of the Judgment-debtor toapptar 
in Cou t after the insolvency petition was dismis- 
sed and he was called upon to appear, [Jwala 
Pra<;ad and Kuhvant Sahay, 7 /,) Shyam PROSONO 
Katari V. K.-sh^b Chandra Rana. 

1924 P. H. C. C. 63 : 5 Pat. L, T. 336 : 

81 I. C. 702 : 1924 P. 4b7. 

" S, 65, cl. 4 — Fnihiyp of jndgnient-deblor 

to ^pply within tiftic Effect cf— Surety liable 
though. judgnienFdcbtov rnay die af*er ihe time 
allowed — Scope of sub clause. 

Where the judgment-debtor failed to apply | 
within time 'o be declared an insolvent, on his 
release on offering a surety lor Rs, 500 and the 
Court suo rriotu issued warrant of arrest but the 
judgment cieciitor prayed lor calling upon the 
surety tn pay the amount ol the decree and pray- 
ing that no wa-rant be issued. 

Held, that execu'ion lor the amount of the 
decree should be allowed agaio'^t the surety not- 
wthstandmg the fact th'^t judgment-debtor had 
die 1 after the order of arrest, because the surety’s 
liab 1 ty came into ex'Sience on the failaie of the 
judgment-debmr. {Macled.C. J. and Shah, J.) 
Makanji Maoji V Bhukhandas Nagardas. 

4d Bom. 600 : 26 Bom L R. 415 : 

1924 Bom. 428. 

Si. 65 (4), 145 & 0 21 , R. 40 -Surely for 

judf^mcni-debtor —Insolvency — H un-appearance 
of judgement debtor — Li abiUty of surely. 

When a Judgmen'-debtor was arrested in exe- 
cution of his decree the respondent stood surety 
for him and executed a bond undenaking liability 
for the decretal amount in case the judgment- 
debtor failed to appear in Court on any hearing 
till the 6 nal decision of the Case. On the date ( 1 
the hearing the judgment-debtor appeared and 
expressed his mtemicn of appUing to be rieclared 
an insolvent. The hearing vvas adjourned and no 
fresh security was taken, nnr was tne surety 
released ^ The Judgment-debtor faded to appear 
on the adjourned hearing and the decree-holder 
applied to realise the decree amount bv attach- 
ment of ihe surety’s properties. Held, that the 
surety was liable in execution under S 145, 

C. P. C. and that h>s properties could be attached 
and sold for the decree-debt ( ^oH Sagor, J,) 
Firm of Shiv Dayal Ram Ditta Mal v. Maho- 
med Khan, 6 I, 3 200 : 

80 I. C. 700 ; 1924 Lah. 490. 

7 — Sb 55 (4), Ub— Security for appearance 

tn Court Forf iturc — Notice to produce. 

Where a pers in stands surety for the appear- 
ance of a debtor in court, the court cannot 
proceed against t^-e surety until it has issued 
notice to him to produce the debt )r in court. 
Even under S. 145, notice should go to him to 


I C. P. CODE (1908), S. 60. 

show cause why the bond should not be forfeited 
\Moii Sagary J.) Dharam Singh v. Nand biN’GH. 

78 1 . C. 447» 

S. 60 — - House of agriculhu ist — Jf 
exempted from sale under mortgage decne — 
Simple money'^ecree — Destination, 

Per^ Walsh and Mukerjee, JJ. On a proper con- 
struction of S 60 of the Civil Procedure Code, the 
sale ol an agriculturist's house (the expression is 
used for ihe sake of brevity), not in execution of a 
simple money decree in which the previous at- 
lachmenf is necess-'ry, but id execu'i'''n ol a mort- 
gage-decree, which has t'cen passed on foot ( f a 
contmet of mortgage specibcally making iht pro- 
perty a security lor the debt, is not prohibhed. 

An agriculturist may make a valid mortgage of 
his house, there being noihir-g in section 60 of 
the Civil Procedure Code to Ihe comrar^, and 
alter a decree for the sale of it has been made 
on foot o( a mortgage, it mav be sold m exe- 
cution Ql the decree and the judgment-debtor is 
not entitled to raise the point in the execution 
proceedi gs. {il'alsh, Ryves and Mnberjt, JJ ) 
Mubarak Husain v, Ahamad. L. E. 5 i. 201 : 

22 A. L. J. 321 : 46 A. 489 : 1924 A. 328*. 

- S 60— House of agriculturist— Pan- 
chattra Money— Attachment. Nand Singh v, 
Lachmi Narajn Singh. 1924 Lah. 226. 

S. 60 [e) — Agricnnirist-^Whc is. 

Where a person lean s his livelihood, other- 
wise than by agriculture the mere faci that he 
has Some sort of an interest in some lauds, i& 
not sufficient to entitle him to claim the exemption 
under S. tO, C. P C. {Ashworth, AJ. C,) 
Lachiman Dass V . Mt, Partari. 

10 0. & A. L R. 1276, 

S, 60 ie) — Breach of contract— Right to 

sue for damages— If at tachabU. 

Where the light to sue lor damages for breach 
of a coivract is attached and sold, no title passes 
as the attachment is m contravention of S 60 [e), 
{Raymond, A. J . C.) Gordhandas Kalidas v* 
Firm of Gokai Khataoo. 78 l. c 40lih 

S 60 (e ) — Mere right to sue for damages- 

— Bankrupt . 

The mere r|gh* to sue for damages in the case 
of a bankrupt is restricted to damages arising from 
oodily or mental suffering or injury to his person 
or reputation as contradistinguished fiotn in* 
juries to his estate. [Raymond, A. J, C.) The 
Official Assignee, of Bombay v. Firm of 
Chandulal Chimanlal. 

1924 S. 89. 

S. 60 (g}~ Gratuity by University — If 

attachable— If a debt before it falls due. 

A gratuity paid by a University for services 
rendered not being a pension granted by Govern- 
ment is not exempt from attachment under S. 60 
(g , C. P. Code. Such a gratuity recommended by 
Ihe authorities constitutes a debt even before it 
becomes due and can be attached. \Moii Sagar, 

J.) Mahomed Abdulla v. Jiwan Mal. 

1924 lah. 688. 
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0, P* CODE (1908), S. 62. 

— S. 60 — Provident Fund— Deposits in— 

Optional subscriber — Deposit not open tri attach- 
ment. See Provident Fund Act, S. 4. 

3 Pat. 74, 

-S. 62 — Meaning of— -Intention of the 

■legislature. 

For purposes of jurisdiction fhe true meaning 
of the word ' residing’ in S 62 should be under- 
stood A man may have several residences and 
may be residing in more than one place. The 
word "ordinarily'' is used by the legislature to get 
over that difficulty when it desires to Sf>ecify one 
place, only tor service or for estabiisliing juris- 
diction* It is sufficient if the person has a resi- 
dence within the jurisdiction of the court, 
although he may not be staving there at the time 
of the institution of the proceedings. {Walshs 
A. C I, and Rytes, /.) Tawassul Husain v. 
Wajid All I. R. 5 All. 695 (Civil.). 

S. {2)— Attachment by courts of di^e- 

rent grades— -Sale by in ferior court earlier though 
■attachment by it later — Validity — Subsequent at- 
tempt to sell the properties in execution of a de 
cree of superior court — Application by purchaser 
in execution of decree of inferior court to stop 
sale — M ai ntai n abi lit v~ Civil Procedure Code, 
S. 47 — Enquiry on application— Scope of. 

Where property attached by a court of a high- 
er grade is subsequently attached by a court of a 
lower grade and is sold by the latter court in 
execution of its decree, the sale is under S. 63 (2) 
of the Civil Procedure Code vahd and passes 
title to the purchaser. Where, subsequent to the 
sale by the Munsif, the decree holder in the suit 
in the Sub Court applied for the sale of the pro- 
perty in execution of his own decree, held, that 
the purchaser in execution of the Mansi f’s decree 
was entitled, under S-.47* Civil Procedure Code, to 
apply to the Sab Court to stop the sale on the 
ground that the title to the property has passed to 
him and that it has ceased to be the property of 
the judgment debtor. The purchaser in execution 
of the Munsif’s decree is a representative of the 
judgment-debtor, and the matter is one relating 
to execution. Held further, that on such an ap- 
plication it would be open to the court to inquire 
whether the decree of the Munsif was vitiated by 
fraud or on any other ground {Krishnan and 
■Odgers, JJ.) Srinivasa Chariar v, Appavoo 
Keddy. 1924 M. W. N 551 : 20 L W. 864 : 

1924 Mad. 889 : 47 M. L. J. 720. 

-S. 63 — Sale by Court of lower grade— 

Effect. 76 I. C. 326 : 1924 Cal. 168 

■ ■ ■ — S. 64 — Attachment— Prior contract for 

sale of property — Subsequent suit for specific per- 
formance — Decree — Rights of purchaser. 

Property, which the 1st defendant had con- 
tracted to sell to the 2nd, was attached by the 
plaintiff in execution of a money decree obtained 
by him against the 1st defendant. After the at- 
tachment, the 2nd defendant brought a suit for 
specific performance and got an order for sale 
from the Court and delivery of possession. He 
put in a claim to the property attached which was 
billowed, In a suit brought by the plaintiff to set 
.aside the order on the claim petition, held that 


C. P. CODE (1908). S. 66, 

the attachment could not prevail against the 2nd 
defendant’s decree by which he got possession of 
the property in pursuance of the contract for sale, 
though It was open to the piaintirf, who was not 
a party to the suit for specific performance, to 
impugn tlie decree therein as being based on 
fraud or collusinn. The plaintiff’s proper course 
was to file a under S. 53 of the Transfer of 
Property Act to have the transfer avoided as 
being intended to defeat creditors, [Spmeer, 0. 
C. J ) SUNKARI SlTAYYA 2; MUDARAGADDI SAN- 
YASI. 19 L W. 455 : 

34 M. L- T. (H. C.) 110 : 1924 M W. N. 329 : 
80 1. C, 388 : 1924 Mad. 610 : 46 M. L. J. 361. 

S. Attachment — Mortgage pending 

same — Effect. 

A mortgage of properties, while they had been 
attached in execution of a decree, is void. 
[Madhavan Nair J.) Srinivasa aiyangak v. 
Vellayan Ambalam. 47 M. L, J. 913. 

— — S. Applicability of— Title of persons 

benifictally interested in the purchase- Not affect- 
ed. 

S, 66, of the C. P Code, was designed merely to 
create a check on the practice of making benami 
purchases at execution sales for benefit oi the 
judgment-debtors bat in no way affected the title 
of persons otherwise beneficially interested in 
the purchase. {IVasir Hasan and Neave, A. J.C.) 
Thakur Jai IndaR Bahadur Singh v. Ihakur 
INDAR Bahadur Singh. 10 0. L. J. 481 : 

78 I. C. 393 ; 1924 Oudh 2i8. 

-8. 66 -Purchase by stranger in his own 

name — Instruction from decree holder to bid for 
him— Suit for possession 

The decree holder m a suit instructed a stran- 
ger to buy the property at an auction for him 
alter ubtainmg permission to bid. The stranger 
did not obtain permission, but purchased it in his 
own name though iutendiog it for the benefit of 
the dec ee holder In a buit for possession by 
the latter, held S. 66 was a bar. Case lawfully 
reviewed. [BaUer, J. C.) Maharaj Bahadur v. 
Nawalkishar. 82 I. C. 541. 

S. 66 — Scope of — Auction purchaser 

benami for debtor — Suit for possession, 

S. 66 makes a suit founded on the ground men- 
tioned therein not maitalnable. It does not go 
further and has not the effect of excluding evid- 
ence as to the auction purchaser being benami 
for another wherever such evidence is relevant, 
as in a suit for possession based on title by pres- 
crip ion {Waztr Hasan, J. C. and Neave, A. J. 
CJ Mt. Mahmudinissa V, Syed Zahid Ra2;a. 

11 0,L. J. 466 : 1 0* W. N. i39 : 

1925 Oudh 20. 

-S. 66 — Suit for possession — Plaintiff as- 

serting title against certified purchaser^ on the 
plea, that purchase was benami for him — Suit 
not contested by purchaser. 

The plaintiff in a partiti >n suit sued for pos- 
session against the other co-parceners, making 
the auctio purchaser of his share in a court sale 
as a party defendant, on the allegation that the 
purchase at auction was merely benami on bis 
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C. P. CODE (1908), S. 68, 

account, and the latter did not choose to contest 
the the lower court held that S 66 of the 

C. P. C. barred a suit. Held, on appeal, tha'’ S. 66 
is no bar, to a suit and applies only when the 
plaintiff attempts to assert title against a certified 
purchaser. 27 C. W. N. 208 followed. [Neave, J.) 
JAMHU Das V. JAT Prakash. 

82 I. C. 344 : L. B. 5 All. 671 fCivil.). 

S. 68 — Transfer of decree to Collector for 

execution —Sale — Purchase by decree- holder — Dis- 
covery of encumbrances by purchaser — Re-sale — 
Powers of Collector — Jurisdiction of Civil Court, 

A decree-holder who had obtained a mortgage 
decree made an enquiry in the Sub-Pegistrar's 
Office and declared that the property to be sold 
in execution was ancestral and free from encum- 
brances. The decree was thereafter transferred 
to the collector for execution with a n te that 
there were no encumbrances over the property. 
The property was sold by the Collector and pur- 
chased by the decree- holder himself. He gave 
a certificate of satisfaction ot his own decree and 
had under the rules to pay the balance. He then 
discovered that there was heavy encumbrance 
over the property, the date of which bei> g more 
than twelve years prior to the date of the sale 
was not shown in the Sub Registrar's certificate 
for twelve years. The decree holder did not put 
in the balance of the purchase money and asked 
the Collector to re-sell the property declaring the 
encumbrance which he discovered. The Assis- 
tant Collector, who was in charge of sale, refused 
to hear him, being of npinioo that he could not 
go behind the orders of the Civil Court. Held that 
the order of the Court below was erroneous be- 
cause the decree having been sent to the Collec- 
tor for execution proceedings, in spite of the sale 
having taken place, it was for the Collector to de- 
cide whether he would resell the property or not 
in order to realise the balance of the purchase 
money, [Mukerji and Daniels,, J J .) Shahzad 
Singh v, Hanuman Rai. 46 A. f 62 : 

22 A. L. J. 452 : L. B. 5 A. 360 : 

1924 A 704- 

S.68 and Soh. Ill, Para. 11 — Property 

under ‘management of Collector — Mortgage with- 
out sanction — Validity of — Payment of debts by 
mortgagee — Right to subrogation- 

Where property is under the management of the 
Collector entrusted with the execution ot a decree 
under S. 68, C. P. C, a mortgage of the property 
without the permission of the Collector is void 
under Sch. HI. Para. 11, C. P. C, Consequcritlv if 
the mortgagee pays off prior encumbrances on the 
property, he does no^ become a transferee of the 
charge and the utmost that the mortgagee would 
be entitled is to recover the money spent in paying 
of the debts from the mortgagor. [Dalai J- C. and 
Neave, A, J. C.) ^bar Husain v. Shahanshah 
Begam. 27 0. C. 66 : 11 0. L. J. 82* 

1924 Oudh 302. 

"Sa, 13 and 47 — Appeal — Rateable distri- 
bution — Partnership property — Attachment of 
partner's share in execution of personal decree 
— Appeal from order in rateable distribution pro- 
ceedings. 

An order under S. 73, C. P.C. is not appealable 
unless it also comes under S 47 C, P. C. and 


C. P. CODE (1908), S. 73. 

satisfies all the requirements thereof. In order 
to be appealable the order must decide a question 
arising between the decree holder on the one 
hand and the Judgment debtor on the other hand. 
In cases where as between the parties to the suit 
a question relating tn the execution discharge or 
sadsfacrion of the decree passed therein has been 
decided by the order for rateable distribution, an 
appeal lies. 39 ^70 ; 36 B, 136 Ref. [Walms- 

ley and Mukerji, JJ. DwApiKA Das Mapwari 
V. Jadab Chandra Ganguly. 51 Cal. 761 : 

28 C. W. 704 : 78 I. C. 731 : 

39 G. L. J. 439 : 1924 Cal. 801. 

S, 73 — Right to— Rateable distribution 

— Partner's property — Attachment of partner's 
share in execution of a personal decree — Consent 
of other partners- Effect of Contract Act, S. 262. 

There were two decrees against a person one 
in his personal capacity and the other against 
him and h’S partner in respect of partnership 
debts In execution of the personal decree, his 
half share in the partnership moveables was at- 
tached with the consent of ihe other partner. 
Subsequr-ntlv the whole of the moveables includ- 
ing the half share already attached were aHached 
for the decree against the partnership. Both the 
attaching decree holders consented to rateably 
divide among thr^mseb es the proceeds of sale of 
the moveables but the other partner objected. 
Held, that the other partner having consented to 
the a'tachment of a half share of the moveables, 
they ceased to be partnershio property and were 
liable to be distributed for the debts of the other 
partner-:!. 

Per Mukerji, J, — An application for rateable 
distribution world be maintainable even though 
the two Judgment debtors of the two decrees were 
not precisely the same. [Walmsley and Mukerji,. 
77,) Dwarika Das Marwari v Jadab Chandra 
Ganguly. 51 Cal. 761 ; 28 C. W. N. 704 : 

78 I. C. 731 : 39 C. L. J. 439 : 1924 Gal. 801. 

S. 73 — Moneys deposited by judgment 

debtor — If distributable ratcably. 

S. 73 C P. Code does not apply to moneys- 
voluntarily deposited by a judgment debtor for 
payment to a particular decree holder It applies 
only to cases where money is realised by process 
of court. [Kinkhede, A. J. C-) Firm of Haji 
Umar Sharif v. Rodba, 81 I. C. 7. 

S. 73 — Assets — Decree holder purchasing 

■property — ^et o if— Receipt of assets. 

An application for rateable distribution must be 
made be ore receipt of assets. Where in execu- 
tion of a decree, the decree holder himself pur- 
chased the property and did not deposit the 
amount under O. 21. Pr. 84 and 85 but claimed 
h s right ot set f^ff, an application put in under 
S. 73 after the date of the sale cannot be held to 
be an application “before the receipt of such 
assets’’ Quaere whether in such a case there 
can possibly be a receipt of assets at ab? [Wazir 
Hasan, 7. C.j Mohan Lal v, Amar Nath. 

1 0. W. N. 729 : 80 I. C 40 ; 

10 0, A. I E. 1168, 

S. 73— Nature of proceedings— Inquiry 

into bona fides of decree. 1924 Nag. 39., 
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S. 73 (1) — Apj.Ucahil iy'— Proviso (6) — 

Scope of — if confined to immoveables, 

Tiie words “any property” in clauses |a) and (b) 
of the proviso as contradistinguibbed iiom “im- 
tnoveable pioperty” in clauiie (c) shows that a 
mortgage of meveables is included therein. 
{Muktrjee, 7.) Jatindra Chandka CmoudhxjRY v. 
Rangpur T'obacco Coy. 1924 Oal. 990 

- Ss. 75 and 0. 41, R. 28 — Remand by High 

Court foi trial on certain issues — Appotnhnent oj 
-conimibsioficr to record evidence — Legality of. 

The High Court in second itppeal iramed cer- 
tain issues and reinat;ded the ease Wr trial to 
•Ibe Ijwer appellate court giving the parties liberty 
to adduce additional evidence. After soa.e wit- 
nesses had been examined jq court, both the 
pariKs lequested the court to appoint a coramis 
si ner to take the evidence of the other vvunesses 
•on the spot and to send a report. This was done 
^nd the lower appellate Court decided tiie issues 
on the evidence so taken. Objection was taRen 
in the High Court to the findings of the lower 
'appellate court on the ground that court had no 
juf isdiction on remand to take evidence on com 
•mission. Held that tne lower appellate court had 
tjurisdiciion under S. 75 C. P. Code to appoint a 
■ commissioner to examine witnesses and that iis 
findings were findings of fact binding on the 
-High Court in second appeal. {Abdul Raoof and 
Maritnean, JJ.) Ladh Singh v. Kam Lal. 

6 Lah. 262 ; 81 1. C. 589 : 1925 Lah. 39. 

S. 79 — Railway administration under 

Government control — Notice of suit — Parties — 
Secreiaty of Stale. 

Wlierc a railway administration is owned and 
worked by the Government, suits for and against 
the Railway should be brought in the name ot 
Secretary ot State for India in Coyn- 
cil {Fawcett, J,) SUKHaNand Shamlal v. Oudh 
^ND Ruhil Kgand Railway. 48 Bom. 297 : 

26 bom. L. R. 71 ; 80 1. C. 631 : 1924 Bom. 306. 

S, 80 — 'Act purporting etc' refer to 

Public officer only — Injunction proper in emer- 
gent cases — Want of notice no bar in such cases. 

Per bhah. Ag. C. 7. —The Words “ in re.-pect oi 
any act purpoiting to be done ” in S. 80 C. P. 
Code apply tu the ‘ Public Officer ’ only and not 
to the Secretary of State for India in Council. But 
the princtp e underlying the decisions in 35 B. 
662 and 40 B. 372 is independent ot these words 
and is applicable to suits against the Secretary of 
Stale for India as well as lu suits against public 
.officers. The rule contained in S. 80 is a rule ol 
.procedure and does not effect in anyway the 
cause Ol action or the Tignts of the parties. If the 
-cause of action requires an imriiediate remedy by 
way Ol iuju ctioo, and if S. 80 is literally applied 
the party aggrieved would have no remedy. la a 
-case where a class of persons is taxed heavily it 
Wuuld luT be fair to treat the position as one of 
ordinary pecuntary liability of an individual only. 

Where at the da e of the suit a situation had 
arisen which was calculated to cause serious 
-apprehension in the miods of the piabitifts that 
irremeduble da nage might be caa-,ed to their 
business as dealers in saris unles'^ the enforce- 
-nient of the orders were stopped at once. 


C. P. CODE (1908). S. 86. 

Held: the redemdy sought by way of injunction 
was appropriate and necetsary to safeguard their 
ii terests under the circumstanct s, 35 Bom. 362 : 
40 Bum. 392, Foil. 44 Bom. 555 Diss, 

Per Kepm, 7.-- No suit may be instituted against 
the Secretary of State until the expiration of the 
two months notice required by the st^ction. The 
terms of ihe section are imperative and make no 
exception in the case of suits for an juncUnn and 
a Cuu t of law is not entitled to praJt on to the 
plain wo ding of the section, a quali ying claubC 
excepting su ts for an injunction, a kind of relief 
wnich mu>t have been in the coi,teniplation of the 
framers ot the Code when (he section was drafted 
and redrafted. Nor does it inake any difference 
that the injury ajpiehended is immediate or 
irreparable. A suit in respect of s- meihirig which 
a pubhc officer is going to do, not in respect of 
something he has done, but in respect of the 
turther acts thereatened lies without muice. No 
notice is nece sary in a suit for injunction to pre- 
vent a threateiided act agamst the pbblic officer. 
{^hah. A, C. J. and Kemp, JJ,) BhaGCHAND 
DaGADCSHA V. SFCRETAl^Y^ OF STATE FoR INDIA. 

48 Bom. 87 : 26 bom LEI; 1924 Bom. 1. 

S. ^0— Notice under — Necessity for — Act 

done in oifiital capacity. 

It is not the law that S. 80 C. P. Code has no 
application unless the act compHit ed of was 
done in good faith. The section does not require 
that the act should have been done in good faith; 
it merely requires that it sfiould purpmt to be 
done by the officer in his official capciiy. If the 
act was one such as is ordinarily dune bv the 
Officer In the cuurse of his Official duties and he 
considered himself to be acting as a rublic Officer 
and desired oiher pers'^ns to consider that he was 
so arfing, the actcleirJy purports to be done in 
his official capacity within the meaning ot S. 80 
C. P. C. The motives with which the act was 
dune do not enter ii to the question at all 38 C. i^. 
J. 104 4l; M. 792 foil. [Daniels and Neave. 77.) 
Abdul Rahim v, Abdul Rah '•an. 

22 A. L. J. 812 . L E. 5 A, 699 : 

80 I. C, 72 : 10 u. & A L. R. 837 : 1924 A. 851. 

S. SO -Official Receiver — Insolvency — 

Suit against- 'N oUce— Waiver . 

Where an Official Receiver is appointed under 
S 57 of the Prov. ins. 4ct as ihe receiver in a 
particular insolvency, no smt can be instituted 
against him in respcl ot any act done by him in 
his capacity as such public ( ffictr without a pre- 
vious notice under S. 80, C. P. Cede. The omis- 
sion of the official Receiver to Plead want of 
notice at the trial does n- t pievent him from rais- 
ing the plea on appeal. {Lirdsay and Kankaiya 
Lal, JJ.) Murari Lal v, Oavid, 22 A. L. J. 1118. 

S. 86 — Suit against — Ruling Chief as eo- 

sharer — Sanction if necessary. 

In a suit against a Kulmg Chief with respect to 
immovable property in Br. ind'a which he held as 
co-sharer along with plaintiffs no relief can be 
gi anted unless the consent of the Government is 
obtained under S 86 C P. Code. {Lindsay and 
Rvves, JJ.) Kanhaya Lal v. Maharaja of Be- 
nares. 46 A. 355 : 22 A. L, J 3i7 ; 

78 I. C. 559 ; L. B. 6 A. 129 (Rev-) : 

1924 A. 422. 
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•C. P. CODE (1008), S. 89. 

S. 89, 0. 25, E. i— Applicability— Arbit- 

ration, 

S. 89, C. P C. does not preclude the application 
•of O. 23, R 3 to ca^es io which there has been a 
reference to arbitration, (Spencer and Dtvados,s 
JJ.) ChiNTALAPALLI CHINNa DoRAYYYa V VeN' 
KANNa.- 76 I. C 602 : 1995 Mad. 60. 

S. Ql— Scope of — Highway — Obsiruciion 

— Suit for co*rt pensaction. 

S 91 ul the C P. Code is a provison for pro- 
cedure. It d es not purpo t to cieate a riyht which 
does not exist before. It does iKt purpiirt to de- 
prive anybody of a right derived irom the 
general law of the land, it inerlv prevents a per- 
son ir.Jin asserting a right exce[it in a particular 
was. It a pUintiif brings a suit for damages and 
injunction against the defendant in respect of 
the latter's obstruction of a h'dbway, without 
reterence to S. 91, C. P. Code, the pUimiff musi 
, prove that he has suffered a more particular kind 
of obstruction nr inconvenieMce beyond that . f the 
general public by reason ot the act of the defend- 
ant. {li'alsh, C. J, and J.} Mahomeu 

Razakwan V. Mahomed askari Khan. 

46 A. 470 : 22 A, L. J. 729 : 1924 A. 599. 

S. 99 — Additio^i of parties — Stranger ai> 

■defendant — If vtitates 

_ It a suit is brought under S. 92 with the sanc- 
rtion of the Advocaie-General, tne addition of a 
stranger as defendant dies not reader tlie suit 
bad. [Htwhoulci ani Ghosh,!/.} Abu Maho- 
med Baeakat V, Abdur Rahim. faO 1. C. 44. 

S. 92 — Applicability — Suit against tres- 

.^)asser. 1924 Lah. 131, 

— -S. 92 — Public trust — Mosque — Pyivate 

in slit a tian — proof. 

A Mahocnedan mosque is prima facie a public 
trust and in the absence of pr lol ttiat it was a 
private mosque and that the public had no right 
■ to congfcg ite therein without special permission 
S. 92 C. P. Code, would applv [Proadwav and 
Abdul Raoof, JJ.) Tafazzal Beg v. Majid 
•UlLAH. 5 Lak. 69 : 79 I. C. BiO 

1924 Lah. 432' 

— — S. 92 — Public trust — Evidence of — 

^Inam slatenu nt — Inam register — R lattve values 
of -Devadayam --Description of Inam as — Effect 
of — Scheme suit for^ and for r^movil of trustees — 
Decree tn plaintiff' s favour owing to defanU of 
prosecution of defence ^Setting aside of^Juris- 
diction —Scheme — Framing of — Decree for, when 
granted, 

An loam statementis only a statement rnade 
by a party to the inquiry before the Inam Com- 
missioner and is merely an assertion of hi alleg- 
ed title before a tribunal which has to decide ii. 
The Inam register, on the other ha td, embodies 
the result of the finding of the Inam Commissioner 
based partly on the sta'eraents put in by the par- 
'ties and partly on the other evidei ce Tne recitals 
in the Inam register are the efore of greater evi- 
dentiary value than the entries in the Inam 
Staiement 

— Whether or not the wird “ Devadayam ’’ im- 
plies a public endowment, there is no doubt that 

-the use ofithe word‘*Devadaya[ii” is a very strong 


C. F. CODE {^908), S. 92. 

piece of evidence that the inam in connection with 
which ihe word is use'^ is a public endowment. 

Held., on the evidence, that the institution in 
quf^sti'in was a raosqaf=*. 

Where, in a suit for framirig a scheme for a 
mosque and for removal of the defendants from 
thf-ir trustee-hip, it appeared that the defendants 
had tn t applied the inam granted f^r ihe mosque 
in the proper manner and (hat they bad denied 
die tiile o the ruusq'ie to the inam, held that the 
Uefe daiits ought not to be allowed fo continue to 
manage in the same way as before and tuar it was 
necessaty to fra.ue a scheme for the management 
of I he trust. 

Quaere, whether w'hen to such a suit a decree 
I is given in favour of the plaintiffs owing to the 
laiiure of ihe defendants to p osecufe their de- 
fence, the Court has juri^dictian to revise its 
orig ual O’der. [Phillips aud Venkatasiubha Rao, 
JJ ) hiR PACHA Sa iek V Mahomed Ruhimuddrn 
SahEB. 19 L. W. 174 : (1924, Mad. 491 : 

1924 M. W. N, 217 : 77 I. C. 77 7 : 

34 M. L. T (H. C ) 347 : 46 M, L. J. 245, 

S. 92 — Removal of trustee— Mulwali— 

Founder oftrud '-Removal — Power of Lourt. 

The Court will be guided solely by considera- 
tions of the welfare ui the trust and will imt he- 
sitate t-' remove a trustee who has purchased the 
trust pr-ip rty concurred in a breacu of trust 
or has wrongfully alienated trust property 
or has been g nlty of wanton waste and 
neglect of duty or shovvs a total lack of capacity 
Co manage and has fro ii old age left the manage- 
ment in the hands of iocompetent persons. Tois 
is so even where the raulwalli was the f' under 
ot the mo>q-ie. 21 M. 10; (191-) M. W N. 552 Ref. 
(Mukerj, e and Rankin, JJ.} JoYGUNNESsa Bibi 
V. Mahlullah Mamed Promanik 

28 C. W. H 7S1; 81 I. C. 8o0: 1924 Cal. 1024. 

S. 92 -Right to sue— Suit under — AJatn- 

tainahihiy — Plaintiffs having >w interest in trust 
- Adi ocate-Gf'iierai s sancii >n to instilufton of 
suit — Effect — Ooject of the Legislature- Truc^tec — 
AppUn irncnt of — Validity of. 

The consent in willing of tfie Advocate-Gene- 
ral to the institution oi a suit will not bring the 
sun within tne meaning of 92 of Civii Proce- 
dure Cjoe of 1908 unless the plaintiffs have an 
inter e--t in ihe imstin respect of which the suit 
IS instituted. Descendam s, although only m fe- 
male lines of the founder of a chatram dedicated 
lu the public with a trust created tor puLl c pnr- 
pos -S of a C’-a itable naiuie have an it terest in 
the proper administration of the trust sufficient to 
enable them to maintain a suit under S 92, C P. 
C., although they themselves may never find it 
necessary to use the chatram as a rest house or 
to obtain food there Publ c Hindu temples are 
prima fa. ie to be taken to be dedicated f- r the 
use OI all Hindus rcsmtmg to them. To bn|d that 
the bare possibility, however lemote that a Hindu 
might desire to resort to a pariicuUir temple 
gives him an inte^esl in the trust will defeat ihe 
object with wh'ch the Legislature inserted those 
w )rds in the section, Mahomedan*- who wor- 
ship regularly in tne mosque of a village have a 
direct iuteiest in the trust relating to the 
mosque. 
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The object of the Legislature in inserting the 
words “Persons having an interest in the trust*’ 
in S. 92 was to prevent people interfering by 
virtue ot the section in ihe administration of 
charitable trusts merely in the interests of others 
and without any real interest of their own. 

Semble: The last survivor of the descendants in 
the male line ef the founder of a chatram charity 
has a right to appoint a trustee of the charity 
Where such last survivor appointed a manager 
of the charity properties falsely alleging them to 
belong to himself as proprietor, and did not pur- 
DOrt to appoint him as a trustee of properties 
which were already trust properties, held, that 
the manager had not been properly appointed a 
trustee of the chatram. [Sir John Edged Vaidya- 
NATHA AIYAR. V, SVVAMINATHA Aiyar.47 Mad. 884: 

11924) M.W. N 749 (2) : 26 Bom. L.R. 1121: 

22 A. L. J. 983: 20 L. W. 803: 40 C. L. J 464: 

29 C. W. N. 154: 1 0. W. N. 617: 

10 0. & A. L. R, 1076; 82 I. C. 804: 

35 M, L. T. tP.C.) 189 : 1924 F, C. 22 (2) : 

47 M. I. J. 861 (P. C.) 

S. 92— Eight to sue— Worshippers — 

Mahant, if d trustee — Right to remove Mahant 
from his office of trustee — Jurisdiction of Civil 
Court. 

Worshippers at a temple are persons having 
an interest in the religious trust and one entitled 
to sue under S. 92 C. P. Code, A mahant is a trus- 
tee and it is competent to a court in a suit under 
S. 92, C, P. Code to remove him from the control 
of a religious or charitable endowment, though it 
cannot interfere with his special functions as 
mahant. {Wazir Hasan and A. J. C,) 

SARABJir Bharti V. Ba3U Gauri Nath Kakaji. 

10 0. &. A. L. R. 1: 10 0. L. J. 619. 

80 I. C. 674 : 27 0. C. 149 : 1924 Oudh 261. 

S. 92 — Sanction — Hukdars of a temple 

— Persons in wrongful possession— Suit for ac^ 
counts and directions — Necessity for sancPon, 

The plaintiffs alleged that they and defendants 
11 and 12 were really the Hukdars or some of 
the Hukdars in the income of a Hindu temple 
and that defendants Nos. 1 to 10 had been manag- 
ing wrongfully and appropriating the proceeds 
of the temple After referring to their Huk to ap- 
propriate the proceeds of the temple they claimed 
a declaration that they '‘and defendants Nos. 11 
and 12 were Hukdars of the temple, an account 
of the income received by defendants Nos. 1 to 
10 and an order that the defendants should make 
over the income received by them to the plain- 
tiffs Held, that the suit iuvolved an enquiry into 
and the taking of the accounts of the public trus^ 
and that it was not maintainable without the 
sanction referred to in S. 92 {Shah, 0. C. J. and 
Fawcett, J.) Narayan v. Vasudeo 

26 Bom. t. R. 950: 1924 Bom. 518. 

S. 92— Sanction to specific individuals — 

I f some of them alone can sue or appeal — Proce- 
dure. 

Where more than two persons have obtained 
sanction under S. 92, C. P. C., any two of them 
alone cannot sue or appeal. The proper course 
in such a case is to obtain the sanction of the 
Advocate General for the deviation or to ask for 


C. P. CODE (1908), S. 92. 

permission under O. 1. R. 10 to add new parties* 
{Kennedy and Aston. A. /. C.) Vishondas v. 
Damomal. 1925 Sindh 1. 

S. 92— Scheme suit — Decree in — Recei- 
ver appointed under decree — Appeal from decree 
— Confirmation of decree on appeal — Effect on re- 
ceivership. 46 M. L. J. 343-. 

S. 92 — Scheme — AUoration of — -Oower of 

Court. {Uookerjee and Rankin, JJ,) Manadanan- 
DA JHA V. IHARAKANANDA JHA 1924 Cal. 330. 

— S. 92 — Scheme — Majority of worshippers 

of certain denomination— Number of trustees, 

1924 Rang. 134. 

S. 92 and 0. 22, R. Z— Scheme suit— 

Appeal — Death of one of the relator appellants 
— Effect of — Abatement 

Where during the pendency of au anneal 
against a decree in a suit under S. 92^ C’vil Pro- 
cedure Code, one of the plaintiff-appellants dies, 
there is no abatement resulting from such death. 
40 M 110; 41 M. 237 followed. 37 All. 296 at 298 
dissented from, 

An applicati m for dismissal of the appeal on 
the grourid the appeal nad abated by reason of 
such death does not come within the scope of 
O. 22, R. 3, Civil Frncedure Code. (Spencer and' 
Srinivasa Iyengar, JJ,) Sayyed GUlam GnusE 
Sha Sahaib Kadiri v. Dost Muhammad Khan 
Sahib. 20 L. W. 882: 47 M. L. J. 745. 

S. 92— Scheme suit— Kattalais — Manage- 
ment-Right to frame a scheme. 1924 Mad. 168. 

8. 92 — Scheme — Hindu temple-Grant of 

land — Lands burdened with service — Absolute 
grant to temple— Dealing by trustees— Evidenti- 
ary value of Scheme. — Framing of — Provision 
for permanent supervision and control by court — 
Undesirability of. 

Where the question was whether a certain 
land was granted a Hindu temple as an endow- 
ment or to certain Archakas (who were also its 
trustees) burdened with the service of maintain- 
ing the wo*-ship of tne temple, held, that having 
regard to the inam title deed describing the lands 
as “Devadavam ’’ and the jther documentary 
evidence in the case, the lands were granted to 
the deity as an endowment and not to the Arc- 
bakas. The evidence of user and enjoyment, how- 
ever long, uninterrupted and unquestioned, 
i would hr evidence of the grant only in the ab- 
' sence of any reliable or cotjent evidence with re- 
gard to the terms ot the grant itself or irj case of 
ativ ambiguity io the grant. The fact that during 
; a lohg peiiod of time the Archakas dealt wi h the 
j properties as if they ^^ere their own, and parti- 
! tinned them amongst themselves is not of much 
: evidentiarv value in the absence of any parties- 
or persons interested in setting up the rights of 
the temple as distinguished from the Archakas, 
A scheme framed under S. 92 of Civil Procedure 
Code for a Hindu temple provided inter alia tor 
vacancies in the office of trusteeship being filled 
up by the courh for the appointment of an audi- 
tor by the court annually, and for the c )ut't aaii- 
ctionirig- mortgages or leases of temple proper- 
ties and a further clause gave general liberty to 
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aoply to tbe court with regard to any matter an’s- 
iD^ out of the scheme or modific^itions thereof. 
Held thdii the provisions were ( bjectinnable both 
in princ'ple and in pT-actice. ft is not desirable 
that couris should assume to themselves tlie con- 
tinued supervisu n cf institot'ons for the manage- 
ment of wtdch they are called upon to frame 
schemes ^Sfencer and SrrtJivasa Atyovgar, JJ ,] 
Narayanamurthi V. Achayya Saptrulu. 

20 L. W. 687: 47 M L. J. 714. 

S. ^2—Schfme suit- Dcctee iv-—Suil io 

declare dectec nullity — Sanciion of Advocate- 
General if nei essary. 

Quaere', whether the decree in a scheme suit 
can be challe' ged in another suit vvthout obtain- 
ing the consent of the Advocate Geneial. [l^cw- 
bould and Ghoah, 77.) Abu Mahomed Barakat 
V. Abdup Rahim. 80 I.C 44. 

S. 22— Suit fora scheme — Right io sue — 

Persons interested in a trust— Pham osala 
^ In respect of a dharmasala, which is an institu- 
tion meant for purposes ol chajit\ to the public, 
religmus purposes and putlc utihty, pera u s 
entitled to attend there for purposes of worshi[^ 
are persons having a sufficitnt ii hre^t enti lir g 
them to Sue under S 92. C. B. Code, for a scbi me 
in n spect of the institution. [Aidul Raoof and 
Har’iso*^, 77.) Narinjan Singh v. Kir pal 
Singh. 5 t ah. 455. 

S, 92 — Scof>e of — Dispute about tn an ager- 

ship of ittnple — If within section, 

^ A suit between two rival claimams as to the 
right^ of management of thet-raoles d es not fall 
within S 92, C, P. Code, (Das ana l^Jacphtf'son^ 
77.) Deokjkandan V. Bru Nandan Jha. 

6 Pat. L. T, 231 : 76 1. C. 89 : 1924 P. 602 

8. 92 — Scope of —Relief against alienee — 

If can he awarded — Trusts de sou t 'ft 
Nu reliel cau be granted agai si alienees of tru^t 
property in a suit under S. Q2, C P. Code, But 
if the alienee is als i a trustee de son tor* a sud 
will lie lor he is in effect a tru-tce de facto though 
not de jurie. [PhilPps and Venkatasuhi a Rao^ 
77.) PERIA Nattamai Malkajigqnda V, Tippa 
Ramaswami Chettiar. 78 I. C 950. 

S. 92 — Scope of — Public trust — Denial of 

trust and assertion of private title by trustee — 
Power of Court. 

In order to make S- 92, C. P. Code, applicable it 
is not necessaf' that the existence uf the t'usi for 
publ'C, charitable or rtl gious purposes alleged 
by the plamtiB should be admitted bv the deten- 
dant. it ihetiustis disputed, the question falls 
to be decided bv the Court upon evidence 2 C L.J 
431 ; 9 I C. 358 Ref, Where a trustee not only 
mi^-manages the t-ust property but sets up a title 
adverse to the irus-t there is no reason why S. 9^, 

C. P. Code, should not be invoked [Iwa'a Prasad 
and Kulwani Sahay, 77.) DbO Saran BhaRTHI 
V. Deoki. 3 Pat 842 : 

6 Pat. L. T 305 ; 80 I. C. 980 : 1924 P. 6o7. 

S 22—Trusiee-de-son-iort — Suit against 

— Mai niai nubility — Adtisory committee not in 
the possession of trustees. 

A sun under S. 92. C. P Code, is maintainable 
against a trustee de-son-tort, A Hindu testator | 

Y D 1924—13 
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set apart certain properties for a charity and 
appointed his w'idow trustee of the charity. He 
directed that after her death, the person to whom 
she pave her own property should be trustee. 
The widow died intestate and the nephews of the 
testator entered into possession of the endowed 
property as being the nearest reversioners to the 
widow, ffe/d. that on failure of the widow to 
nominate a trustee, the trusteeship of the charity 
reverted !o the heirs of the founder and that the 
nephews of the testator must be legarded as 
trustees. Conseqrentlv the nephews w-ere liable 
as trustees in a suit inHiluted under S. 9?. C. P. 
Code, for their removal and dispossession and for 
acenunts. {Mukerji and Dalai, 77) Bfhaft Lal 
Shiva Narain. 22 A L. J 866 : 

L. E. 5 A. 697 ; 1924 A. 884. 

S, 96, 0. 9 — Failure of portv to avail of the 

remedies under Rr 7 and 13 — Right to challenge 
the profriefy of the order in appeal— Dismissal of 
a pplicafton unde' R 7 — Propriety of t he ex parte 
decree, whether rhnpengable in appeal. 

A rartv who has faded to avail himself of the 
remedy given bv K. 7 or R. 13 of O- 9 of the 
C' de rf Civil Prooedure is not entitled on appeal 
under S. 96, C P Code, to urge that the Court was 
wrong in rrrceeding to hear the suit ex parte 
agamst him. The two remedies given by the 
Code are not cumula'ive. l2 O. C. 25 : 39 A I4A 
and : 39 M. T.. J. 697 followed : 30 M. 55 and 
26 O C. 10. dissented from. 

Where an appI'ratioD to set aside an ex parte 
trial is dismissed under R. 7 of O. 9, the partv is 
not bound to take proceedings under R. 13 as 
such a course would be futile. The order, how- 
ever, can be chaHerged in appeal. 17 O.C. 25 
relied on, 21 M. 324; 20 A. L.J. 41 and 20 A L J. 
270; 33 A. 560 distinguished, \Dolal, J C.) Syed 
Mazhar Husain v, ‘=:hetkh Rafiq Hdsatn. 

1 0. W N. 835 . 10 0. & A L. R. U42. 

S. 96 —Party not aggrieved— If can fila 

^iPPeal. 77 I. C. 477 (1). 

S, 96 (3) and 0. 1, K. 16— Compromise 

decree — Appeal bv persons not parties io compro- 
mi aintamabili iy of. 

A person who is not a party to the compromise, 
thnngh a party to the suit can appeal against the 
I comnroniise decree which binds only those who 
1 are parties to the compromise 

The bar imposed by S. ^6 (3) applies only 
when the appellant ba<5, bv h’mself or through 
counsel, consented in the trial Court to the decree 
he seeks to impeach before the superior tribunal. 

: The court has very wide powers under the new 
C. P. Code in resject of addition or transfer 
of part es. This discretionary p-^wer must be ex- 
ercised in such a wav as to achieve ihe ends ot 
suhstartial instice. (Mookerjee and Rankin, 77.) 
Njpodb Chandra Banerjee v. Profulla Chan- 
dra Banerjee. 40 C, L. J. 536. 

8 96 (3) — Consent order — Sett'rg aside 

— Grounds tor. 26 Bom L. E. 189 i 

I. E. 5 P. C. 30 : 75 I. C. 366 : 47 M I. J. J64. 

— — - — S. 27— Preliminary Decree— Determina- 
tion cf matters in controversy — Decree not 
drawn up— Appeal 
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Where during the' trial of a suit judgment is 
given against some of the parties on a certain 
date but no decree is passed until the whole suit 
is disposed ot, the time for purposes of appeal 
runs from the date of the decree and not from the 
date of the interlocutory Judgment. {Mookerjee 
and Rankin, Jj.) Irrani Mundlk v. Naimuddin 
SardAR. 39 C L. J. 251 : 

81 I. C. 527 : 1924 Cal. 1006. 

— “S. 97 — Preliminary decree — Final decree 

— Appeals from^Effect of reversal or modified- 
Hon of preliminary decree— Court fie--Rcfiind of. 

Where the appeal from the preliminary decree 
in a mortgage suit is pending it is unnecessary 
for the mortgagee to hie another appeal from the 
final decree. The result of the appeal in the pre- 
liminary decree would govern the final decree as 
well ; 36 A. 53 2 foil. The appellant is entitled to 
a refund of the court-fee paid on the appeal, 
[Dalai, J, C. and Neave, A. /. C.) Raja Seth 
SWAM t Dayal V. Mahomed Sherkhan. 

11 O.L. J. 148. 

■ S. 97 — Preliminary decree not appealed 

<xgainst — Final decree — Appeal against — If 
preliminary decree can be challenged. 

Where a preliminary decree is not appealed 
against, S 97 bars its correctness being challenged 
in an appeal against the final decree. [Baker, 
0. J. C. and PrideauA\ A. J. C,] Gan path ao v. 
Mt, Tulsabai. 1924 Nag. 419. 

S. 97 — Preliminary and final decrees — 

Appeals from. 

Where there has been a preliminary and a 
final decree and the dates permit the appellant 
to challenge both in time it is unreasonable to 
allow the appellant to avoid the provisions of the 
Court Fees Act and obtain a reversal of the final 
•decree by a circuitous method when the direct 
method was open of appealing against both. 
But where the appeal from the preliminary 
decree was filed before the final decree was made ' 
and the dates do not allow appeals against both, 
the subsequent passing ot the final decree does 
not render the appeal against the preliminary 
decree nugatory, if the appeal is successful the 
final decree also falls with it. [Kincaid, J . C. 
und Aston, A, J. C.) Ishak v. Fatma. 

78 I. C. 978. 

■ S. 97 — Preliminary and final decree — 

Appeal against preliminary decree — After pass- 
ing of final decree — Conversion of appeal into 
■one from both decrees, 

The right of appeal from interlocutory ordet-s 
ceases after the disposal of the suit. This rule is 
equally applicable to cases of suits in which there 
is first a preliminary decree and ultimately a final 
decree. Where after the passing of the final 
decree in a suit, an appeal is preferred against 
the preliminary decree, the appeal is incompe- 
tent. But the Court allt^wed the memorandum of 
appeal to be amended and converted into a com- 
bined appeal against the preliminary as well as 
the final decree [Mukerjee and Suhrawardy, 
JJ.) NaNIBALLA DASI V, IcHHA MOYEE DASI. 

40 C. L, J. 291. 


C. P. CODE (1908), s. 100. 

S. 98— Applicability of — Division Bench 

of two Judges of the High Court hearing an 
appeal— Senior Judge in favour of dismissal of 
appeal— Junior Judge in favour of allowing the 
appeal in part — C P. Code, S.. 98 not applicable 
—Letters Patent, Cl- 36 aoplicable. See. Letters 
Patent (Cal.) Cls. 15 and 36, 

28 C. W. N. 637. 

S. 98— Applicability of — Small Cause re- 
vision — Difference of opinion among members 
ot a Division Bench hearing the Case— Opinion 
of Senior Judge prevails— S. 98, C. P. Code, not 
applicable — See Letters Patent (Mad.) Cl. 36. 

47 M. L, J. 876. 

S. 98 — Reference under S. 66 of the 

Income Tax Act — Difference of opinion among 
members of Division Bench — C. P. Code S. 98 
not applicable — Letters Patent, Cl. 36 governs the 
case— See Income-Tax Act, S. 2. 51 C. 504. 

S. 99 and 0 1, R. 3 — Single suit against 

several defendants— Misjoinder — Effect of — Duty 
of appellate Court. 

The lower Court consented to try a suit jointly 
against all the defendants and the plaintiff in 
course of time lost his opportunity by cause of 
liruitatiou of bringing separate suits against the 
defendants. Held, that no party having been pre- 
judiced by the joint trial, the appellate Court 
would not reverse the decree on account of mis- 
joinder. It is for the reason of preventing injus- 
tice of such a character that S. 99, C. P. Code, has 
been enacted. [Dalai, J. C.) Mansadin a, Mannu 
LAl. 27 0. c. 35 ; 1924 Oudh 337. 

Sa. 99 and 100 — Second Appeal — Admis- 
sion of additional evidence by the Lower Appel- 
late Court without recording reasons — Duty of 
the High Court. 

Where there was a body of evidence b'''th ways 
in the Trial Court, and the Lower Appellate 
Court without giving any reasons admitted in 
evidence additional documents and on the 
stiength ot the additional evidence came to a 
different conclusion the High Court on Second 
Appeal will not try the case on the evidence and 
then say whether the additional evidence had 
produced a different result but will remand the 
appeal for rehearing by the Lower Appellate 
Court [Rankin and Mukerji, JJ.) Kebal 
Namadao V. Rajani Kanta Roy, 

81 I. C. 999 : 31 C. L. J. 261. 

8. 103 — Acquiescence — -If a question of 

fact. 

Acquiescence is not a question of fact but of 
legal inference from facts found and hence can be 
gone into in second appeal. [Mukerji. J .) BaNEs- 
WAH Bandopadhya V, Amuly Charar 

82 I. C. 309^ 

S. 100— Adverse possession — Not pleaded 

— Decree based on — Absence of prejudice — Effect, 
Where in a suit far possession based on ow- 
nership, the court finds a title by adverse posses- 
sion io the plaintiff, though the allegation was 
not contained in the plaint itself, and there is 
nothing to show the defendant was prejudiced 
or taken by surprise, it is not open to set up in 
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secoad appeal that the plea of adverse possession 
was not raised in the pleadings. [Odgcrs and 
Hughes, ]}.) MuiiAMBiKA Shettithi V. 
Shiddaya Shettl 15 I. C. 613. 

8. ~ Burden of proof — Second appeal 

— Suit in ejectment^Evidence adduced on both 
sides — Effect of. 

Where the initial burden of proving possession 
within 12 years of suit was wrongly placed on the 
plaintitf but nevertheless both the parties had ad- 
duced evidence, the question ot onus loses its 
■importance. The finding on the issue of posses- 
sion is largely one of fact with which the High 
Court will not interfere in second appeal (Neave, 
J ,) Shiva Prasad Singh v. IVItneshwar Dube. 

L. R 5 A, 354 : 1924 A. 924. 

S, 100 — Construction of document — 

Quecsiion of fact and law —Erroneous finding of 
fact — / nicy f evince. 

The construction of a docuraent may bear 
either the meaning of the words or its legal effect. 
The first is a question of fact and the second a 
question of law. 

The High Court cannot entertain a second 
appeal on the ground of an erroneous finding of 
fact, however, gross or inexcusable the error may 
seem to be, if the Court had before it evidence 
proper for its consideration in support of the 
finding. [Moii Sugar, J.) Shankar Das v. Mansa 
JRam. 78 1. C. 36, 

S. 100 — Construction of document — 

Question of fact or law. 

Where the question in second appeal is not one 
of misinterpretation of any document or of docu- 
meats of title, but one of inference from docu- 
mentary evidence, the question is one of fact and 
not of law. {Sulaiinan, J.) Gupta Nand 
Bharthi V, Hari Shankar. 

78 I. C. 1016. 

— -S, 100 — Custom — Question of law and 

fact. 

A question of custom can be gone into in second 
•appeal as it involves both fact and law. [Pullan, 
A. J. C.) Majid Husain v, Mt. Safdari Begam. 

81 I. C. 1033. 

— " — — S. 100— Ct/sfw/A, question whether a qiies^ 
Hon of fact and not challengable in second appeal. 

Question of custom is one of mixed fact 
and law, and may be discussed in second appeal. 
26 A. C. 387 followed. 13 O. C. 183: 2 O.L. J. 388: 
2 O. L J. 607 and 42 Cal. 285 referred to. 
[Kendall, A. J. C.) Bhikhari Lal v Molvi Hadi 
A.LI Khan, 1 0. W. N. 620 : 82 I. C. 810 ; 

10 0 & A, L. R 1159 : 11 0. L. J. 738. 

— S. lOO^Custom — Whether High Court 

should consider the admissibility and quantum of 
evidence to establish custom,’ 76 I, C, 657. 

S. 100--Delay— Finding of fact— Legal 

result— Question of law. 

Though a findmg as to delay may be one of fact, 
the conclusion to be drawn therefrom as to whe- 
ther it disentitles a party from claiming a particu- 
lar relief is a matter for second appeal. [Krnkhc- 
.de, A. J.C.) Abdul Majid Khan^^. Balappa 

82 1. C. 105, 


C. P. CODE (1908), S. 100. 

S. Evidence— Absence of — Failure 

to deny plaint allegation. 

Where the allegations in the plaint as to the 
status of certain ryots were not denied and a 
finding w^as given on the basis of the same, it 
cannot be said the finding has not supported by 
evidence. [Ross and Sen, Jj.) Shaikh Mahomed 
Alan v. Nathu Sahu. 2 Pat. L. R. 284, 

S. 100— Evidence — ddmissibiliiy — Objec- 
tion to — When allowed on second appeal. 

It would be in the interest of the , administra- 
tion of justice if it were generally understood that 
questions dealing with the admissibility and the 
legal effect of evidence, will not as a general rule 
be entertained in second appeal in the High 
Court, if they have not been taken at least at the 
stage ol first appeal in the Court below. [Mears, 
C. J. and Piggott, J ■) Sat Narain Prasad v. Ram 
AUTAR. L, R. 5 A. 44 : 78 1. C. 221 : 

22 A. L. J. 153 : 1924 A, 709. 

-S. 100 — Evidence — Objection to — When 

considered on second appeal. 

It would be in the interest of administration of 
Justice in this province if it were generally un- 
derstood that questions dealing with the admissi- 
bility and the legal effect of evidence will not, as a 
general rule be entertained in Second Appeal in 
this Court if they have not been taken at least at 
the stage of First Appeal in the Court below- 
[Kanhaiya Lal, J.) Mulani v. Maula Bux. 

46 A. 260 : 22 A. L. J. 149 : L. R. 5 A. 104 ; 

78 I. C. 222 ; 1924 A. 370. 

S. 100 — Finding based on misreading 

of judgment. Mr Basanti v. Chanda Singh. 

77 I. G. 475. 

S. 100 — Finding of fact— Custom — Evi- 
dence, support of. 

It is always open to the High Court in second 
Appeal to see whether an opinion or custom 
which has been pronounced by the Lower Court 
is or is not based on sufficient evidence. 30 A- 311 
Ref. [Mukerjee, J.) Ali Husain v, Syed Mazabir 
Husain. L. R. 5 A. 156 (Rev.) : 79 I. C. 134: 

1924 A. 477. 

— 'S. 100 — Finding off act — Conclusiveness 

of. 

However erroneous or grossly improper a find- 
ing may be it is unassailable in second appeal 
provided it is supported by evidence proper for 
consideration. {Kinkhcde, A. /. C.) Narayan v, 
LaksHMAN. 80 I. C. 886. 

S. 100— Findings of fact — Consideration 

of evidence — Kabuliyat. Nathuni Rai v. Sir 
Rameshwar Singh Bahadur 1924 Pat. 147. 

— S 100.— Finding of fact — Misreading of 

evidence. 76 I. C. 553. 

8. 100— Finding of fact— Not based on 

legal evidence— Interference. 

A finding of fact not based on legal evidence can 
be interfered with in second appeal. {Suhrawardy 
and Ckotzner, JJ.] AhidaNNabi v. Nagendra 
Lal Gangobadhya. 80 1. C. 903. 



199 


THE YEARLY DIGEST, 1924 


2oa 


C, P. CODE (1908), S. 100. 


C. P. CODE (1908). S. 100. 


S. 100 — Finding of fact— Documentary 

evidence — Inference from — Ftinction of the High 
Cour 

Where in a second appeal a great many docu- 
ments have to be convassed in the course ot the 
case, it is not true that the infereoces of fact to 
be drawn from the numerous documents are 
themselves to be regarded as iiofeieiices oi law. It 
is quite true that it is part of the duty of the 
High Court to see that the lower appellate Court 
has not omitted to take into account all the impor- 
tant and relevant items of evidence. {Runktit and 
Ghose, }J.) Midnapore Zemindar Co , ltd. 
Trilokya Nath Haldar. 51 Cal. 110 ; 

81 I. C 601 ; 40 C. L. J, 838 : 1934 Cal. 562. 

S. \00— Finding of fact— Evidence not 

considered — I nfetfet ence. 

Where a finding of fact is arrived without taking 
into consideration the whole of at the evidence 
or where the finding is such that it cannot rea- 
sonably be deduced from the evidence, it is 
to be set aside in second appeal. [Moti Sa- 
gar. Jl Nagina Singh v, Jiwan Singh. 

79 I. C. 1G7. 

S. 100 — Finding of fact — Inadmissible 

evidence — Finding based on — Second apt^eal. 

Where a finding of fact a’'rived at by the lower 
appellate court is based on inadmissible evi- 
dence, and there is no other evidence in support 
of it, the High Court will not accept the finding. 
{Shadi Lai, C. J. and Le RossignoK J ) Sri Ram v. 
ChanDo. 6 lah. L. J- 204 : 80 I C. 705 (II 

1924 Lah. 470. 

B. 100 — Finding of fact— Fraud — In- 
ference without evidence — Finding open to attack 
in second appeal. See Limitation Act, S. 18. 

6 Pat. L. T. 61. 

S, '[QO— Finding of fact — Distorted view 

of evidence — Interference. 

Though the High Court is averse to upsetting 
in second appeal the decision of the Court below 
on a question of fact, it can do so in a ca^e 
where the lower court was not I'usiified in com- 
ing to the conclusi m it did. {Macleod, C. J . and 
Cru*^P^Jd IRABASAPPA Bin Gangappa Dalal 
t^.vBhadsawa Ron Dod Basappa. 

80 I. G. 189. 

S. 100— Finding of fact— ‘Recitals in 

deed— Evidence — New point if allowed. 

Recital in a document form a piece of evidence 
on the ba^iS of which a finding of fact can be 
supported. 

A point not raised in the pleadings or in the 
issues cannot be, raised for the first time in second 
appeal. [Abdul Raoof, J.) ShUgan ChaNd t;. 
Sikhar CHand. 6 lah L. J. 467. 


S. 100 — Findings of fact— When open U 

attack in second appeal. 

Although the findings of fact of the lower 
appellate Court are not open to question in second^ 
appeal, it is always open to the High Court to 
consider whether thete is in fact any evidence to 
s )ppori the findings. (Miller, C J. and Multick, J,] 
DHANRA3 V. Firm of Sanehi Ram Panna Lal. 

1924 Pat. 687. 


S, 100 — Findings of Court below— WhefV 

can be chalUnged. 

The H gh Court in second appeal is bound by 
the findings of the lower appellate court unless it 
be shown that the Court went wrong in law or 
that there was no evid< nee to support the find- 
ings. [Milt&r. C. /. and MulUok, J.) Ramsunder 

KUER V> SaTRUHAN PRASAD CBAUDHURI. 

1924 P. 691. 


S. \00— Finding of fad—Conjectures 

and presum piions-U nsafe basis for deasi^ n. 

A judgment based up' n mere conjectures and 
presumptions was liable to be set a’^ide even in 
Second Appeal, (^co/f Smith and Hosde, Jl.) Mt. 
Basanti V. Kabul Singh. 6 Lah l. J. 127 t 


S. 100— Finding of fact— Amount of 

damages. 

Ordinarily the question as to the amount ot 
damages is a question of fact and the finding as 
to amount ol damages arrived at by the lower 
appellate Court is binding on the High Court, but 
when the amount is fixed arbitrarilv, it cannot 
be taken as an amount arrived at on a finding 
which is binding on the High C >urt. [Sulaiman, 
J ) lUGAL- KISHORE RAM NARAIN. 

^ 1933 All. 199. 


S. 100 — Finding as to custom— 'When 

open to aUack on second appeal— Scope of the 
enquiry. 

The decision of thn lower appellate Court on a 
point of cust-^m is liable to attack on second 
appeal on the ground that in the determination of 
the question in contioversy, illtgal princip es or 
tes's have been erroneously appned, for instance, 
that the Court has not co rectly appreciated the 
essential attributes of a custom or usa^e. Con- 
sequantly. the question whether the facts found 
in any given instance prove the existence of the 
essential attributes ol a custom or usage is a 
question of law, which may be discussed in second 
apoeaL 

It is clear that on second appeal an enquiry 
must be made whe'ber all the attributes of a local 
Custom have been established or not by the^ evi- 
dence which is accepted by the Lower Court. 
[Dalai, J. C.) Manna Lvl v. Thakur Jai Indar 
Bahadur Singh, 26 0. G. 386 : 76 I. C. 774 ; 

1924 Oudh 157. 


S. 100 — Finding of fact — When open to 

attack. 

A finding of fact cannot be interfered with 
unless it can be shown that there is no evidence 
to support it or that it has been influenced by an 
erroneous view of the law. [Sultr^wardy and 
fJraham, JJ.) Hariram Mahata v. Mahlsh 
Chandra Mahata, 80 1. G. 29o (1). 


S. IQO—Fi tiding of fact— Fraud— Not 

pleaded — Finding. ^ ^ 

Fraud must be expressly pleaded and positive 
facts and circumstances must be set out ^clearly 
giving rise to the application of fraud. ^ Wbe^e it 
was not so pleaded in the case and no i^'iiue was 
framed as to fraud and it was ne/er urged in the 
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primary Court the finding of the Lower Appel- 
late Court to the effect that the surrender was ac- 
tuated by “ dishone>t and improper motive ’ i-^ 
not a real finding of fact binding upon the High 
Court in Seco id appeal. {Jwala Prasad and 
Ross, JJ.) Ram Ukaon v. Do man Kalal. 

1924 Pat. 117. 

* ‘S. 100 —Finding of fact — Gross or in- 

excusable error — Omission to consider evidence — 
Interference on second appeal. 

An erroneous finding ol fact, however, gross or 
inescusible the error may be, cannot be made 
the basis of a Sscond Appeal The High C urt 
^ouid be precluded from disturbing the findings 
of fact in the judgment of the Lower Appellate 
Court, however, stroaglv it may think they were 
Opposed to any really sane view of the evidence, 
provided the facts found were relevant and the 
'findings were based on evidence proper for con- 
sidera ion. It is not necessary that the whole of 
the evidence given in the case should have been 
considered in the Lower Appellate Court and still 
iesd that every part of it should have been men- 
tioned in the Judgment ; interference is not justi- 
fied by an apparent omissi n to consider some 
TQaterial part or even ihe main part of it. {HaHi- 
jax, A. J. C.) Tukaram v, Cwintaram. 

20 N L. R, 17 : 1924 Nag. 91. 

S. 100— Finding of fact — Real contract 

between parties. 

Where question in dispute is merely whether 
the real contract between the parties was some- 
•fhing different from the contract entered in the 
deed, the finding On this point is clearly a find- 
ing of fact, with which the High Court will not 
interfere in second appeal. [Mariineau, J.) 
Kapdr Chand V. Chet Ram. 5 Lah. L. J. 541 ; 

80 I. C. 494 : 1924 Lab. 260. 

S, 100 — Finding of fact — Misconception 

as to the evidence fu ihe case. 

A finding on an issue of fact by the lower ap- 
pellate Court which is based on a misconception 
of what the evidence is, cannot be accented in 
second appeal as a legal finding upon it. 20 B 753 
Ref. {Daniels and Neave, 77,) Subedat? v. Dubey 
JagAT NaraiN. 46 A. 773 ; 22 A L. J. 739 : 

80 I. C. 25 : L. K. 6 A, 633 j 1924 A. 848 

S. 100 -Finding of fact — Question whe- 

iher land is a grove. 

Whether a plot is or is not grove is a more a 
.^juestion of lact than of law. {Fremantle. S. M ) 
,Debi Sahai V. Qannauji, L* K. 6 A. 94 (Eev). 

— - S. 100— Finding of fact— Reversal by 

Appellate Court — Omission to consider all the 
circumstances— If ground of Second Apfeal, 

Where the judgment of the AppeaUate Court 
Teversing a finding of fact of the trial court does 
not refer to all the circumstances relied upon by 
the trial court, that alone, without any error of 
law or procedure does not give a ground of 
Second appeal. (Wazir Hasan, J. C.) Shforaj 
V. Bechey Lal. 10 0 & A. L. R. 798 : 

1 0. W. N. 362. 

S. lOO —Finding based partly on inad- 

ynissifele evidence— Duty of High Court, 


C. P. CODE (1908), S. 100. 

Where a finding of fact is arrived at by the 
Court below partly on the basis of inadmissible 
evidence, the High Court should remand the case 
for a fresh find. ng after excluding the inadnaia- 
sible evidence. [Mookerjee and Rankin, ]J,) 
Jagadish Chandra De v. Harihar De. 

40 G. L. J. 39 : 78 I. C. 219 : 1924 Cal. 1042. 

S lOO — Inferences of fact — Reliability of 

— Entries. 

Inferences from the entries of the pocket book 
to the effect that the debit entries were unreliable 
are iiuerences of fact and not of law and High 
Court cann d interfere even if inferences are not 
correct. {Moti Sagar^ /.) Pokher Mal v. Jai 
Bhagwan. (1924J Lah. 719, 

S. 100— Joint Hindu family— Stattis of— 

Joint or separate —Not a finding of fact. 

A finding that there has been no disruption of 
a joint Hindu family is ii jt a finding of fact but 
an inference of the legal effect of fact found and 
tne inference can be challengedin second appeal 
but not the facts found [Halhfax, A. J , C.) Bed 
Prasad v. Nakcheed Prasad. 

1924 Nag. 410. 

S. 100 — Limitation — Mixed question of 

fact and law— Question if to be raised suo motu. 
Woere a question ot limitation is not purely one 
of law but of mixed fact and law, the High Court 
m second appeal cannot go into the question ot its 
own accord under S. 3, Lim. Act. {Kinkhede, A, 
J. C.) BhOwan Lalu. Manhori. 78 I. C. 960, 

S. IQO —^"Necessaries" — A mixed ques- 
tion of fact arid law. 

The question of what are “necessaries'’ under 
S 6^, Contract Act is a mixed question of law and 
fact and cannot be allowed to be raised for the 
first time in second appeal. [Kinkhcde, A. J. C.) 
rULSiRAM V. ANUSUYA. 

1924 Nag. 360. 

S. 100— New case — When open— Ques- 
tion of jurisdiction of Courts below— Considera- 
tion of other evidence not necessary. See Prac- 
tice Appeal, 78 I, C. 63. 

S. 100 — New point — Mixed question of 

law and fact — Not raised in the court below — 
If can he raised on Second Apfeal. 

A mixed question of law and fact not raised in 
the Courts below will not be allowed to be raised 
f.T the first time in second appeal in the High 
Court. {Daniels, J.) Ramkaran Singh v. Raja 
Ram. L R. 6 a 225 (Rev,): 1924 A. 877. 

S, lOO—Neio point— When can be raised. 

A pure question of law, based on the construc- 
tion of documents or facts admitted or proved 
can be raised in second appeal for the first time; 
but if its determination requires investigation into 
facts the matter is different. {Kinkhede. A. J. C.), 
NaRayan V. Mt. Tulshi. 80 L C. 007, 

S. 100 —Objection to legal represtativc — 

Not raised in court below— Effect. 

Where on the death of a party, a person was 
brought on record as his legal representative 
without any objection it cannot be questioned in 
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second appeal by persons who failed to object 
in the court below {Krishnan, J.) Harihara 
Aiyar y. Ukkandan Waria. 811. C. 498. 

S. 100 — Perverse finding not binding. 

Maung Hlaing V Maung Chit Bu. 76 I. C. 449. 

S. \00 — Qtiesiion of fact—Aiiolher in- 
ference possible — If gruund for second appeal. 

The mere fact that a court of appeal draws one 
of two possible inferences on a question of fact 
docs not entitle the High Court in second appeal 
to interfere with finding. If only one inference 
is possible and that has not been drawn, it may 
be ground for second appeal. [Kinkhade, A. J. 
C,) Mt. Mathurabai V. Lal Singh, 

1924 Nag. 160. 

S. 100— Point of law — When allowed to 

be newly raised on second appeal. 

If there is a point of law arising on the issues 
as framed and on the evidence as led in the trial 
court, the second appellate court would entertain 
that point though not raised in the lower courts. 
But where the point of law could not be decided 
without remanding the case for further evidence, 
the point of law is not competent (Maclcod, C. 
J. and Shah, J.) Kalappa Mallappa v, Kalappa 
Ningappa. 26 Bom. L. R 494 : 1924 Bom. 469. 

S. loo — Question of law— Point newly 

raised for the first time in second appeal. 

Where the point is one of law it can be raised 
for the first time in second appeal even though it 
had not been raised in the courts below if it does 
not render necessary the taking of further 
evidence, [Motisagar, J.) Shama-ud-din v. All/^h 
Dad Khan. 6 lali. L. J. 351. 

S. IQO— Reversing Judgment — Evidence 

held meagre — No reasons given-- Finding of fact 
— If open to attack. 

Where the lower appellate court reverses a 
finding of fact of the trial court merely saying the 
evidence was meagre and without giving any 
reasons the finding can be challenged in second 
appeal, [Suhrawardy and Chohner, //,) Chan 
DRA MoHHN MaITI V, KiNARAM MaITI. 

79 I. C. 412. 

— S, 100— Suit to recover tax illegally 

levied — If of a small cause nature — Second appeal. 

A suit to recover tax illegally levied is one of a 
small cuse nature and where the subject matter 
is less than Rs. 500 in value, no second appeal 
lies. (Broadway, J.) The Municipal Committee, 
Find Dadankhan v. Bhagwan Singh, 

1924 Lah. 619. 

S. 100 — Weight of evidence — Thak map 

and survay map — Question of fact. 

The question with regard to the weight to be 
attached to thak maps and survey maps is a ques 
tion of fact. [Suhrawardy and Chotzner, JJ.) 
Kali Prosanna Bhaduri v. Rani Hemanta 
Kumari Debt , 1924 Cal. 977. 

-S, 100 (2)'-Ex parte decree in appeal’^ 

Second appeal— Maintainability — Other remedy 
open — Effect, 

A party whose appeal is decided cx-parte can 
maintain a second appeal against the decision, 
though he has two other courses open to him via. 
to apply for restoration under O. 41, R. 21 or to 


C. P. CODE (1908), S. 102. 

apply for review. (Suhrawardy and Choiznerr 
JJ.) Kali Prosanna Chakravarty v. Naja- 
BULLA JAMADAR. 80 I. C. 14. 

S. 102 — Second appeal — Mortgagee 

abondoning claim on mortgage — Money decree. 

Where a mortgagee suing on a hypothecation 
bond expressly abandons all claim against the 
morfgaged property and frames his suit purely as 
a mon'^'y suit for the recovery of Rs. 252 and odd 
S, 102, C, P. Code applies to the case and no 
Second Appeal lies. [Daniels, J.) Lakhan Singh 
V. Lal Singh. 78 I. G. 652 ; L. R. 5 A. 293. 

S. 102 — Small Causes Court — Suit cogni'- 

zahle by — Award — Money payable under— Suit to 
recover — Second Appeal in — Award — Suit to 
enforce — If suit to enforce contract, 

A suit to recover money payable under an 
award, is a suit of Small Cause nature, and no 
second appeal lies against the decree in such a 
suit. 

Semhle : A suit to enforce an award is not the 
same as one to enforce a contract. (Spencer and 
Devadoss, JJ.) Thirumurthy Chetty' v. Ponnan 
Chetty. 46 M. L. J. 51 : 19 L. W. 210 : 

(1924) M.W.N. 46; 75 I. C. 843 : 1924 Mad. 485 (1.) 

S. 102— of Small Cause nature — 

Test of. 

In deciding the question wheiher a suit is of a 
small cause nature or not, attention has to be paid 
to the nature of the suit, as it was presented in 
the first court and not to the subsequent shape 
that it may have taken as a result of the findings 
of the lower Courts* A suit for specific perfor- 
mance of a contract or for damages in the alter- 
native is not a suit of a small cause nature. (Mez- 
dhazian N air , J ,) Sanker Peddappa v, Ven- 
KATAPPA. 20 I. W. 321 : 1924 M. W. N, 691 : 

82 I. C. 123 : 1924 Mad. 844. 

S. 102 — Suit of small cause nature — 

Joint Pa tta —Payment oj Kist and waier-cess by 
a c 0 ‘paUadar — Suit for contribution — Second ap- 
peal if lies —Provincial Small Cause Courts Act, 
Sch. IE Art.n. 

Plaintiff sued for recovery of a certain sum of 
money on the ground that he and the defendants 
bad divided their properties, though the property 
still remained under the same patta, and that his 
property was attached for arrears of rent and 
water-cess under this patia, which were due from 
defendants 1 to 6, they not having paid the Kist 
on fheir property under the same palta and that 
plaintiff, to save his own property therefore, bad 
to -pay up the arrears. Held, (1) that the suit was 
not of the nature contemplated by Art. 41 of Sch. 
II to the Provincial Small Cause Courts Act ; (2) 
that there was no joint property, since plaintff 
and defendants, on plaintiff's own showing were 
divided ; (3) that the mere fact that the patta was- 
still joint and therefore the liability under it was 
joint would not affect the manner in which the 
property was held and (4) that there was nO' 
Second Appeal to the High Court. 12 M. 349 Foil. 
[Wallace, J>) Soorapaneni Seetharama Brah- 

MAM V, SooRAPANENI KriSTABRAHMAM. 

801. C. 353 (1) : 19 L. W. 547 r. 

1924 M. W. N. 478 : 1924 Mad. 790.. 
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S. 102 — Suit of small cause nature — 

Contribution— Suit for —Second appeal. 

Plaintiff and defendant jointly borrowed money 
on a mortgage of their property but the plaintiff 
having discharged the whole debt sued the defen- 
dant for recovery of his half share of the debt 
which was a sum below Rs. 500. Held, that the 
suit was of a small causa nature and that no 
second appeal lay to the High Cemrt. {Walsh, 
A.CJ. and Sulaiman, J ) Gaya Pande v, Amar 
Deo Panue, 

22 A. L. J. 855 : L. R 6 A 673 : 1924 All. 787. 

S. 103 and 0, 41, E, 26— Issue of fact — 

Question of title — Hot decided by lower appellate 
Court — Power of High Court to decide — Question 
of taw — Inference from dociinie n is. 

Where an issue of fact or law has been tried 
by the trial court and decided but is left undecid- 
ed bv the lower appellate court, it is open to the 
High Court in second appeal to determine that 
issue itself. Where the question of plaintiff’s 
title is one purely of interpretation of certain 
documents and the legal inferences to be drawn 
therefrom the High Court could interfere in 
second appeal. {Wazir Hasan, J. C.) Indarpal 
Singh v. Thakurdin Singh. 

78 I. C. 895 ; 10 0. L. J. 646 : 

27 0. C. 77 ; 1924 Oudh 266. 

S.104 — Arbitralioii—Stay of Suit pending 

award— Appeal if lies. 

Disputes which had arisen between certain 
parties were referred to arbitration, but pending 
the same, one of them filed a suit. The opposite 
party applied for stay of suit under S, 19 Arbitra- 
tion act and the same was ordered but in appeal 
the stay order was set aside on a question arising 
whether the appeal was competent, held the pro- 
visions of the C. P. Code applied to proceedings 
under the Arbitration Act and hence an appeal 
lay under S. 104. [Maker ji and Dalai JJ ) Kacha- 
URi Mal Kalyan Mal V. Wali Mohammed 
Abdul Latif. 22 A. L. J. 1031. 

S. 10^— Second Appeal— Question of law ^ 

The amount of inquiry necessary for a creditor 
to make when lending money to a Hindu widow 
is a question of law and can be examined in 
second appeal. (Dalai, A. J. C.) Raman v. Ba- 
RATI. 1 0. W. N. 664 : 10 0. & A. L. R. 965. 

"S. 104 (d) 0. 9, R. 13, 0. 43, R, 1 (d) Sche- 
dule II, Para 16 {2} — Arbiiaation — Application to 
set aside under 0. 9, R. 13 Appeal, 

Where arbitration proceedings took place with 
the intervention of the Courband the defendants 
being absent and an award was made, an applica- 
tion to set aside the decree under O. 9, R. 13 was 
made, and the Lower Court rejected the applica- 
tion, Held on appeal, that S. 104 (/) of the Code 
which provides an appeal from an order filing 
or refusing to file an award without the interven- 
tion of the court, cannot be applied in the present 
case, which was made with the intervention of 
the court and that under O. 43, R 1 which gives 
a right of appeal only to cases which are appeal- 
able only where the decree sought to be set aside 


C. P. CODE (1908), S. 104. 

is appealable and is regarded as having been 
passed ex parte and neither of the conditions is 
satisfied. {Das and Ross^ JJ.) Raguntah Rai 
Disukrai V. Bridicha'. Srilal. 

3 Pat. 839* 

S. 104 — Order filing the aw^ard — What 

is. 1924 Lab. 231. 

S3. 104(1) (f) and 115 — Revision against 

an order open to appeal, whether cnteriainable — 
Revision filed after ihe expiry of the period of 
appeal, whether can be treated as an appeal. 

Where it is open to a party to appeal against 
an order, a revision does not lie. An application 
in revision cannot be treated as an appeal where 
an appeal filed on the date which the application 
in revision bears would be beyond time. {Dalai, 
J. 6. and Wacir Husan, A. J. C.) Jageshar 
S iNGA z/. Thakur Jwala Bukhsh Singh. 

1 0. W. N. S02. 

^ S. 104 (1) (f) and Sch. II. Para. 21 (2)— 

Decision as to Filirig of award — Right cf appeal 
— Distinction between the two provisions. 
Maung Tan U, v. Maung Po Shoe. 

76 I, C 604. 

S. 104 (1) (f), 0. 9, R. 13 and 0, 43 R 1 

(d) — Reference to arbitration Award — Application 
tofile—Objeciions—Objecior not present — Decree 
— Ex parte — Setting aside— -Refusal- — Appeal. 

The matters in dispute between the parties 
were referred to the arbitration of certain persons 
by order of Court and the arbitrators filed their 
award. The defendants filed their objections and 
applied for time which was refused. The defen- 
dants thereupon withdrew from the contest and 
the court pronounced Judgment according to the 
award and a decree followed in accordance with 
law. The defendants applied to set aside the 
award under O. 9, R. 13 but the application was 
rejected. Held that no appeal lay against the 
order.As the arbitration was with the intervention 
of the '^ourt S. 104 (1) of the C. F. Code had no 
applcation. An appeal was incompetent under 
O. 43, R. 1 (d) C.P.C. inasmuch as there was no 
appeal from the decree and the decree itself could 
not be deemed to have been passed ex parte. 
The Court was bound to pass judgment accord- 
ing to the award when the defendants did not 
choose to prosecute an application under Sch. II,. 
para. (15), C. P. Code, {Das and Adaym, JJ.) 
Roshan Lal Marwari z;. Firm of Bridhichan 
Sri Lal. 1924 P. H. C. C. 170 : 1924 P, 603. 

Ss. 104 12) and 109— of—S.lOA 

does not restrict S. 109. 

The provisions in sub-S, 2 of S. 104 deal with 
internal appeals 'within the limits of British 
India. The application to file an award may be 
made in the Court of the Subordinate Judge ; if 
any dispute arises, and the amount at stake is 
below a certain figure, the appeal would lie from 
him to the District Judge. If it were above that 
figure, it would lie to the High Court. The 
provision is intended to prevent any appeal 
beyond the District Judge where the sum in 
dispute is small. In this respect it runs parallel 
with S. 100, which limits second appeals from 
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appellate decrees by District judges. That sec- 
tion deal*? with decrees only whiD the decisions 
on arbitration questions are styled orders. There 
is therefore nothiag in S. 104 to take away the 
general right of aopealiog to the Crown given by 
S. 109, {Lord Phillimore.) Ram Lal Hargopai 
V, KisANCHANDRA. 61 Cdl 361 : 

36 Bom, I. R. 686 : 23 A. L. J. 386 ; 

19 L. W, 549 : 34 M. L- T. (P. C.) 62 : 

20 N. L. R, 35 ; 7 N. L. J, 62 : 51 I. A. 72 : 

7 N. L. J. 62 : 28 C. W. N. 977 : 

L. R. 5 P. C. 216 : (1924) M W. N. 79 : 

1924 P. C. 95 : 46 L. J. 638. 

'■ "*3. 105 —Decision affecting the merits of 
the case ^Order setting aside abatement- Appeal. 

An order setting aside an abatecneiit and 
allowing substitution even though the order is 
passed siniultaneously with the decree in the 
suit cannot be questioned in an appeal Irora the 
decree for it does not affect the decision of the 
case with reference to its merits, 22 C. 984 ; 22 
A. ^30 Ref. [Suhrawardy and Cuming. JJ.) 
Mahomed Nurul Amin v. Mondhar Soran 
Deb Mohanta. 40 C. I. J. 588. 

Ss. 109. 110 — Affirmation by High Court 

■of the decision of trial Court on different grounds, 
whether covered by S, 110, C. P. C.— Docitment 
interpretation of, whether involves substantial 
■question of law — Leave to. appeal to His 
Majesty on Council. 

Where the High Court in dismissing an appeal 
proceeds in soma respects oq grounds different 
from ttiose adopted by the trial Court, the deci 
Sion ot the Higa Court virtually amounts to an 
affirmation of the decree of tne fi'^st Court within 
the meaning of S. 110; 24 O.C. 101 loll, 30 L. R. 

I. A. 35 Reh 11 I. C. 269 (All.) Dist. 

The interpretation of a single document in 
which the parties alone are interested and which 
is neither of frequent use nor raises any question 
of general interest cannot be said to involve a 
substantial question of law so as to justify the 
granting of leave to His Majesty iu Council. 
[Dalai J. C. and Neave, A. J. C.) Mohammad 
ShERKHAN V. MUSSAMMAT KaMALIN'NISA. 

1 0. W. N. 602. 

S. 10^— Final order — Order of High 

Court refusing to interfere in revision. 

An order of the High Court refusing to inter- 
fere in revision with the order of a Saba’rdinate 
Court restoring to file a suit which had been first 
disposed of upon an alleged compromise be- 
tween the parties is not a '* final order" within 
the meaning of S. 109, C. P. C. 

S. 105, C. P. C, does not apply to appeal s to 
His Mafesty in Council and does nor supply a 
guide to the interpretation of the word “final” in 
S. 109 j [Spencer^ 0. C.J. and Devadoss, J.) 
John Joseph Brito v. Brito. 19 L. W. 458 : 

34 M. L. T. tH. C.) 112 : 1924 M. W. N. 380 ; 

78 I. C, 938 : 1924 Mad. 701 ; 

46 M. L. J. 367. 

S. 109 — InterlociPary order — Locus ' 

standi to maintain suit— Remand- If appealable . 

In a suit for re-moving a Shebait and for ac- 
counts the Court below dismissed the suit hold- 


C. P. CODE 11908), S. 109. 

ing plaintiff could not maintain the suit. The 
High Court reversed and remanded the suit for 
trial on the merhs. Hdd it was only an inter- 
locutory order to the effect that plaintiff had 
sufficient interest to call for an investigation and 
as such was not appealable to the privy Council. 
[Sanderson, C. J. and Richardson, J.) HaRI 
Narayan De V. Hari BhUsan De . 

78 I. C. 117, 

S. 109 — Insolvency — Appeal from origi- 
nal side— Leave to appeal to the Privy Council, 

Where the High Court passes an order under 
S. 8 of the Presidency Towns Insolvency Act 
annulling its own prior order, the order of the 
HighCmrtis appealable to the Privy Council 
a^d leave can he granted under Cl. 39 of the 
Letters Patent if not under S. 109 of the C. P. 
Code, {Rameszm and Wallace, JJ.\ Official 
Assignee of Rangoon v, OFt* icial Assig-'Jee of 
Madras. 35 M. L. T. 57 (H.C.). 

— — s. 109 (a) — Leave to appeal to the Privy 

Council— Order of remand. 

Where the High Court in remanding a suit 
merely decided that the plaintiffs had a locus 
standi to institme the suit under S. 92, C. P. Code 
and directed the Court below to trv the other 
issues. H^ld, that the order of the High Court was 
not a final order and leave to appeal to the Privy 
Council cnuld not be granted. The test of finality is 
whether the order as made finally disposes of the 
rights of parties. Cases reviewed. {Sh^di LH, C. J., 
BroadwaM and Harrison, JJ.) Rai Bahadur 
Lala Sultan Singh v. Lala Murlx Dhar. 

6 Lah. L. J. 240. 

■'■S. 109 — Leave to appeal to Prevy Council 
— O^d^r transmitting a preliminary decree of the 
Privy Council to the I Court fjr final decree 
— Whether it is an order passed on appeal under 
cl. (a) of S, 109. 

Held, that no appeal lies to the Privy Counci 1 
against an order of the High Court on an appli- 
cation to pa'^s a final decree, in terms of a preli- 
minary decree of the Privy Council, as it is not 
an order passed by the Court on appeal so as to 
fall within cl. (a), S. 109, C. P. Code and that the 
ca^e is not a fit one for appeal under clause (e) 
of S. 109, as the appeal relates to a pure techni- 
cality and not a substantial question of law. 
(Per Krishnan, J. and Odgers^ J .) Sri Raja 
Satrucheri.a Gangaraza Bahadur v. Sri Sri 
Ramachandra Deo MaharajUlu. 

20 L. W. 763. 

— — S. 109, Cl. (a) and (c) — Leave to appeal 

to the Privy Council — Order of remand — When 
appealable. 1934 OudhSl. 

S. 109 (a ) — Meaning offinal order — 

Order of remand by High Coutt-^lf final order 
— Test, 

In a suit brought by the Plaintiffs under S, 92 
for the removal of the defendants from the office 
of executors appointed under a will, and*it was 
contended that the Plaintiffs had no locus standi 
having no interest in the trust, and the High 
Court remanded the case for trial holding they 
had locus standi, the defendants applied for leave 
to sue to the Privy Council. It was contended 
that the order of the High Court was not a 
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‘final order’ within the naeaning of S. 109 (a). 
C. P. C. Held, on a reference to the Full Bench 
Sir Shadi Lai, C. J. Broadway and Harrison^ JJ, 
— Refusing application for leave to appeal under 
S. 107 (a), C. P. C. — that the principle deduced 
from the judgment in Rahimbhov Nahbhoy v 
S. A. Turner (15 Bom. 155 P. C.) Saiyad Mnzhag 
BnS'iain v, Mussaminat Bodha Btbi, 117 All. 112) 
and Ramchand v. Goverdhandha^, 47 C, 0i8 is to 
the effect, that an order comprising the decision 
of the Hii^h Court upon a cardinal issue ic a suit 
and which while that decision stands cannot be 
disputed again is a final order for purpose of 
appeal to Privy Council. Held, further that a 
matter of procedure can never be treated as a 
cardinal point in the suit and that an order of 
remand in this case is not a final order and the 
test of finality is a whether the order as made 
finally disposes of the rights of the parties. 

Per Broadway, J . — It is the nature of the order 
sought to be aopealed against that determines the 
right to appeal, and that an order is a final order, 
only, if it puis an end to the litigation between 
the parties or disooses of substantially the matter 
in issue so as to leave merely sub ordinate matter 
for dec’sion {Sir Shadi Lai, C. J Broadway and 
Bavri'^on, JJ.) SuLTAN Singh v Murlidhar. 

5 Lah 329 : 80 1. C. 366 : 

1924 lah. 671 (F. B.). 

■ S. 109 (B.)~~Order appointing Receiver 

— Appeal to Privy CotinciU 

An order appointing or refusing to appoint a 
Receiver is not a final order within the meaning 
of S. 109 (a) as it is in no way finally determines 
the rights of the parties [Miller, C.J. and Rosier, 
J.) Magni Ram Bungar v. Sridhar Choudhu- 
RY, 821. C. 178. 

— — ^S. 109 (e) — Considerations governing. 

Where the value involved in the case is very 
large and the decision of the High Court was 
based on findings of fact which reversed the find- 
ings of the Trial Court and the High Court acted 
on evidence which was not at all before the Trial 
Court and there was a question of procedure of a 
somewhat unusual character upon which a high- 
er tribunal was likely to take a different view, 
the combined effect of these matters made the 
■matter a fit one for certification under S. 109 [c], 
though the powers under the sub section are to 
Be used sparingly. (Utller, C.l. and Mullick^ J.) 
Rao Bahadur Man Singh v. Nawlakhbati. 

75 r. C. 68 : 5 Pat. L. T. 17 ; 2 Pat. L. K 48 : 

1924 P. 438. 

-Ss. 109 (eland llO — Leave to appeal to 

His Majesty in Council— Substantial question 
of law*' — Acknowledgment of debt* 

Where following other case previously decided, 
the High Court held that an acknowledgment of 
a debt was not given to supply evidence of such 
debt within the meaning of Art. 1 of Sch. I of the 
Stamp Act, it cannot be said that the case is of 
public or great private importance or such an 
important precedent as to justify the grant of 
leave to appeal to His Majesty in Council under 
S. 109 (c) of the Civil Procedure Code, 14 M. L. J. 

Y D 1924—14 
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217, foil. {Schwabe. C. J, and Rarnesam, J.) 
Anantalal Damani V. Surjimull MURLIPHAR 
Chandick. 19 L w, 372 : 

34 M. L. T. (H. C.) 1 (1924) M. W, N 819 : 
78 I. C. 165 ; 1924 M. 616 : 46 M. L. J. 239. 

S. 109 c) — Construction of agreen'Cnt — 

Question affecting rights of considerable private 
importance. (1924) M. W. N. 3 : 76 I. 0, 811 : 

1924 Mad 231. 

S. 110 — Affirming decision — What is — 

Findings reserved — Effect. 

In an appeal the High Court though it affirm- 
ed the decision of the Court below, reversed many 
of the findings arrived at by the trial court. 
Held^ even in the absence of concurrent findings, 
the decision of the High Court is not affirming 
decision for the purposes of S, 1 10, C, P C. It is 
not necessary that a judgment of affirmance 
should be based noon precisely the same reasons 
as those given by the Court below. The terra 
” decision ” in the section means only the decree 
or order passed and not the reasons therefor. 
[MilRr, C. J. and Mullick, J.) Rao Bahadur 
Man Singh v. Nawlakhbati. 75 I. C. 68 : 

5 Pat. I. T. 17 : 2 Pat. L. R, 48 : 1924 P. 468. 

S. 110— Leave to appeal to the Privy 

Council— Valuation — Market. Nawaz Ali v. 
Allu. 6 Lah. L. J. 44 : 75 I C. 620 , 

1924 Lah. 82. 

S, 110— Partnership — Suit for dissolu- 
tion and accounts — Valuation for purposes of ap- 
peal. 

For the purposes of valuation of an appeal to 
His Majesty in Council against the decree in a 
suit for dissolution of partnership and accounts, 
it is the value of the appellant’s share and not 
the vaiue ot the whole of the partnership pro- 
perty that has to be taken into account. \Shah, 
A. C. J. and Kincaid, J .) Nariman Rustomji v. 
Hashan IsMayal. 26 Bom. L. R. 1261. 

3. no — Question of law — Substantial — 

General in terest-Leave to appeal to His Majesty 
in Council. 

Wh,re owing to the faulty procedure of the 
Board of Revenue a specific property belonging 
fo a disqualified proprietor was not taken over 
under management by the Court of Wards and the 
ward gave a rmrtgage of that property and the 
Higli C lurt having held that the ward was in- 
competent to contract under S. 11 of the Indian 
Contract Act and the presumption under S 15 of 
tbe Courts of Wards Act III of 1899 (Local) was 
unrebuttable the question involved in the appeal, 
througn raising questions of law, were not sub- 
stantial in the sense that they may be debatable, 
of general interest, on without previous decisions 
of the Privy Council to guide Indian Courts so as 
to justify grant of a certificate. 30 C. 5>'^9 and 26 
O. C. 223 Ref. to. [Dalai, J. C. and Neave, A, J. 
C.) Lala Hari Kishun Das v, Ch. Mohammad 
Safi Jan. 1 0. W. N. 608, 

S. 110 — Question of procedure — Point 

not allowed to be raised for the first time in 
second appeal -Appeal. Oudh Naratn Singh 
Kajleshwar Singh. 76 I. C. 616. 
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S. 1\0-— Substantial quistion of law — 

Question of custom depending on evidence 

When the Courts in India have held that a 
custom of pre emptioti claimed in a suit had 
been established by overwhelming evidence and 
there was not a single instance wnere a claim of 
pre emption had not been allowed, there is no 
substantial question of law justifying the grant of 
leave to appeal to the Privy Council. {Abdul 
Raoof and Campbell, JJ.) Gokal Chand v . San- 
WAL Das. 5 Lab, 360 : 6 lah. L. J. 180 : 

78 I. G. 417 : 1924 lah. 473. 

S. 110 — Substantial question of law — Is- 
sue given up re-opened. 

Where an issue given up in the trial court is 
allowed to be re-opened in appeal and fresh evi- 
dence let ill, the propriety of the same is not a 
substantial question of law within the meaning 
of S. 110. {Miller, C. J, and Miillick, J.) Rao 
Bahadur Man Singh v. Nawlakhbati. 

75 I. C. 58 : 5 Pat. L. T. 17 : S Pat. I, R. 48 ; 

1924 P. 468. 

-S. XIO —Substantial question of law — 

Sale with option to re-pur chase-Mortgage by con- 
ditional sale. 

Where broad general principles applicable to a 
case have already been subjected to much discus- 
sion and analysis and there is no difRculty in as- 
certaining vvhat are the principles, but the diffi- 
culty arises in their application, the difficulty of 
application is not a matter which can come under 
the words substantial queslion of law ” in S. 
110, C. P. Code. Thus the High Court refused to 
grant leave to appeal to the Privy Council in a 
Case where the question was whether a transac- 
tion amounted to a mortgage by conditional sale 
or a sale with an option for re-purchase. {Meays^ 
CJ. and Piggott, J.) Bishambhar Nath v, Md, 
Ubaidullah. 46 A. 227 : L. K. 5 A. 158 ; 

79 I. C. 213. •. 1924 A. 569. 

— S, llO—Valuatjon for appeal — Annuity. 

Mirza Abid Hussain Khan v . Ahmad Husain. 

75 I. C. 603 (1) : 28 C, W. N, 289. 

S. lib— Amendment of plaint — Inter- 
ference. 

An amendment of the plaint under O 6 R. 17 
being one discretionary with the court, such order 
cannot be interfered with in revision. \Prideaux, 
A. J. C.) ANWAR Khan v. Yakub Khan. 

79 I. C. 911. 

S. 115 — Amendment — Refusal of — Inter- 

ference. 

A refusal by a court to exercise its lawful pow- 
ers and thus refusing a party an application to 
amend the pleadings which he is entitled to do 
amounts to a material irregularity justifying in- 
terference in revision. [Jackson, J.) Somasun- 
dara Bh attar 0. Mu THU The VAR. 

80 I, C. 278. 

, 115 — Amendment of decree — Vari- 

ance with Judgment — Refusal to award-inter- 
ference^ 

Where a decree is at variance with the judg- 
ment a refusal to amend the same and bring the 
same into conformity with each other is a refusal 


C. P. CODE (1908), S. 115. 

to exercise a jurisdiction vested by law and can 
be interfered with in revision. [Suhrawa^-dy and 
Chotzner, JJ.) Kabir-UD din Mondol v. EntaJ. 
Mandol. 79 1. C. 686, 

S, \Xb--Appeal — Conversion into revision 

— Discretion of Court. 

Where District Couit hears and disposes of an- 
appeal without Jurisdiction, the High Court can 
interfere in revision and for this purpose convert 
an appeal from the decision of the District Court 
into a revision petition, 38 C, 421 Ref. {Rankin 
and Ghose, Jj.) Mohini Mohan Ray v. Ram- 
das ParamhaNSA. 28 C. W. N. 271 : 

80 I. C, 210 : 39 C L. J. 532 : 1934 Cal. 487. 

S. 116 — Arbitration — Award given and 

decree passed — Interference. 

There is no general rule to the effect that in no 
case in which an award has been filed and decree 
passed could the High Court interfere under 
S.llS C.P.C. If the arbitrators or the court exceed 
jurisdiction or act with material irregularity in 
the conduct of the proceedings, the High Court' 
can interfere. {Suhrawardy and Page, JJ ) DebiR- 
UD-DiN V, Amina Btbi. 78 I. C. 336. 

• S. lib— Assignees of decree — Disputes bet- 

ween — Adjudication on — Revision. 

A dispute between two persons who claimed to- 
be assignees of a decree was taken up under S.47. 
C.F. Code, and was subsequently treated as a suit 
An application was filed by the defeated party to 
revise the order. Held^ whether it fell under S. 47 
or whether was passed in a regular suit the order 
was appealable. If it were to be treated as falling 
under O. 21, R. 16 the Court had jurisdiction to 
decide the dispute in favour of one of the parties. 
[Jwala Prasad and Kulwant SaJiay, JJ.) RUN 
Bahadur dingh v . Bajnanjije Prasad Singh- 

3 Pat. 344 : 1924 P. H, C. C 193 : 

78 I. G. 495 : 1925 P. 16. 

S. 116 — Award accepted— Revision. 

Where an award has been accepted and a 
decree passed, it is doubtful if it can he interfered 
with in revision. [Krishnan and Waller, JJ.) 
VAITHIA NATHA AIYAR V. SUBRAMANIA AIYAR. 

78 I. C, 238. 

S. 115 — Award — Order taking it off the 

file — No error on face of award — Interference, 
Where there is no error patent on the face of. 
an award and a court still directs it to be taken 
off the file of court, it assumes a jurisdiction not 
vested in it by law, and the order is revisable, 
{Kennedy and Bilaram. A. J. C.) Ramjibhoy & 
Co. V, Yusifali Mahomedali. 

1924 S. 151. 

S, lib— Award — Revision — On objection 

that arbitrators had made secret enquiries— 
Court’s decision apart from award is not revisa- 
ble. 

Where an award was attacked as vitiated by 
misconduct on the ground that the arbitrators had' 
made secret enquiries and the Court thereupon 
tookuptheca.se and proceeded to dispose of it. 
without reference to the arbitration. Held no re- 
vision lay. [Daniels, J.) Ram Lai> Singh v . Beh- 
ARi Singh. (1934) All. 761 [l.p 
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S. 115 — Case decided — Order refusing to i 

try a preliminary issue. I 

Where a Court refuses to try an issue of res- ^ 
judicata a preliminary issue but proceeds to go | 
into the merits, there is no " case decided | 
within the meaning of S, 115, C. F. C. nor is ; 
there a question of jurisdiction involved to justify ! 
inteiference in revision. [Wazir Hasan, AJ. C.) , 
Gajadhak Lal V. Reoti Ramman. 

80 L C. 628 (1). 

S. llb~Case decided— Order refusing to \ 

stay suit ’Under S. 10 — If capable of revision. j 
An order refusing to stay a suit under S. 1 10, C. : 
P. Code is not “ a case decided” within the mean- ! 
ing of S. 115, C. P. Code and as such not open to ! 
revision. [Abdul Raoof, ].) Bagh Singh v. , 
Bhagwan Das. 1924 Lah. 567. ' 

S.115“CaS(; decided— Order on applica- 
tion for trartsfer. 

The order on an application to transfer a suit 
is a case decided within the meaniug S. 115 C, 
P. C. [Martineau, 7,) Labhu Ram v. Kakta 
Ram. 78 1. C, 614 (1). 

S. 115 — Case decided — Order fixing fee 

of Commissioner. 

An order fixing the fee of a Commissioner is 
not a case decided within the meaning of S. 115 
C. P. C. Even if the court fixes a high fee it is not 
an exercise of jurisdiction illegally or with 
material irregularity. [Daniels and Wardt Hasan 
A, 7, C.) Girdhari Gopal v. Lachmi Narayan. 

1924 Oudh 348. 

■ S. 115 — Casa decided — Refusal to amend 

pleadings. 

The refusal to allow an amendment disposes of 
the case so far as the question of amendment is 
concerned and the order is capable of being 
revised. [Kinkhade, A. J . C.) Shankar v. Mu rar- 
Ji. 78 I. C. 510. 

S.illS— CiTstf decided— Interlocutory or- 
ders — Revision^ 

Interlocutory orders do not amount to the deci- 
sion of a case within the meaning of S. 115, C. P 
C. and are not revisable. [Shadi Lal. C, 7. Le 
Rossignol, Broadway, Abdul Raoof and Martineau 
77.) Firm Lal Chand Mangal Sain v. Firm 
Behari Lal Mehar Chand. 

6 Lah. 288 : 1924 Lah. 425 (F. B.) 

S. 115 — Cnsd decided — Meaning of — 

Question of jurisdiction — Interference. 

The word “ case must be understood in its 
broadest and most ordinary sense. Where a 
refusal to in terfere with an interlocntory order 
on the question of jurisdiction might result in a 
waste of public time and parties' ‘ money * the 
court can interfere in revision if the order is 
wrong. [Prideaux and Kinkhede, A. J. C.) 
ShEOPRATAP SHRiNIVAS V. SUKHDEO KaNHAIYA- 
LAL. 1924 Nag. 292. 

S, 115 — Compromise decree — Order 

extending time— Revision. Mt. Nand Rani Kuer 
V. Durga Das Narain, 

1924 P. H C. C, 122 : 5 Pat. L. T. 401 ; 

82 I. C. 505 : 1924 P. 387. 


C. P. CODE (1908), S. 115, 

S. 115 — Correction in decree— Inclusion 

of mortgage item — Interference. Maung Chit 
Hlaingp. N. a. R. M, Chetty. 

1924 Rang, 104. 

S. 115 — Court — Land Acquistion Act, 

S.18 — Arbitrary refusal of Collector to refer appli- 
cation to the Court — Revision — Interference by 
High Court. See Land Acqn. Act, S. 18. 

46 M, L. J, 209. 

S. 115 — Court — Persona a designat — 

Election of President of a Taluq Board-Objec- 
tion to election — Scope of the enquiry — Decision 
of District Judge — Persona designata. See 
Madras Local Boards Act, S. 57, 

46 M. L. J, 201. 

S. 115 — Court fee — Order directing pay- 
ment of — Revision — Interference. 

An order ol the lower Court calling upon the 
plaintiffs to pay ad valorem Court-fee, which led 
to the plaintiffs asking permission to continue 
the suit in forma pauperis, is erroneous, it is 
liable to be set aside in revision under Section 115 
Civil Procedure Code. [Kinhhade, A. 7. C.i 
Minaji V. SlTAKAM. 7 N. L. J. 91 : 81 I. C. 643 : 

1924 Nag. 105, 

S.116 — Decision on individual issue can't 

be revised unless it goes to the root of jurisdiction- 
of the trial Court. 

A case should not come to High Court until all 
the issues are determined and the case finally 
disposed of ; but this is upon the ground of 
convenience and does not bar the revisional juris- 
diction of the High Court when the determina- 
tion of one of the issues in the case goes to the 
root of the jurisdiction of the trial Court to deter- 
mine the remaining issues [Iwala Prasad arid 
Fester, 77.) Mani Lal v. Durga Frasad 

5 Pat. L. T 425 : (1924) P. H. C. C 254 : 

3 Pat 930 ; 80 I. C. 667 (2) ; 1924 P. 673. 

S 115 — Election dispute — Order of Elec- 
tion Comissioner directing prosecution of peti- 
tioner for offence under S. 553, I, F. C. — NO' 
revision by High Couit. See U. Dist. Mun, 
Act, S, 23 (3). 22 A, L. J. 497. 

S, 115 — Erroneous decision — Wrong pro- 
vision of law applied— Order justifiable under 
other provision — Revision — Interference. 

Where an order of the Lower Court which 
purports to be passed under a particular provi- 
sion of law is not justifiable with reference to- 
that provision but can be made under some other 
provision of law not invoked by the parties and. 
where the order complained against has been 
passed after full enquiry into the merits of the 
case and does substantial justice between the 
parties, the High Court will not interfere in revi- 
sion with that order. [Spencer and Dtvadas, 77.) 
John Joseph Brito v. S. C. Brito, 

19 I. W. 532 : 75 I. C. 888 (2) 
1924 Mad 586. 

S. 115 — Error of law — Limitation — No 

ground for revision, Mt, Bibi Zainab v. Paras. 
Nath. 1924 P. 37, 
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€, P. CODE (1903), S. 115. 

— S, 115 — Error of law — Inierfetence in 
revision. 

A mere error of law is not necessarily an 
illegality and is not an exercise by a Court of a 
jurisdiction not vested in it by law so as to entitle 
the person aggrieved to apply for revision. Where 
an appl cation to set aside an ex parte decree is 
on the face of it barred, but the court still sets it 
aside, the order cannot be interfered with in re- 
vision. [Moti Sagut, /,) SURJiT Singh Torrie 

1924 Lah. 666, 

' " ‘3 115— Error of law — If revisable. 

i^ee Pro. Sm. C. C, Act, S. 25. 1924 All. 691. 

S. liij — Error of law — Notice of suit — 

Necessity for~^ Decision on if a point of JurtsdiC’ 
tion — Railways Act. S. 77. 

It cannot be said that a Court by holding that a 
notice uiid'°r S. 77 ot the Railways Act is not 
necessary on the lacts of the case assumes a 
jurisdiction which had not been vested in it by 
law. Even if there was an error in the decision 
of the suit by the Court it was an error on a point 
of law and the High Court would not interfere 
under S. 115, C. P. Code. [Ghose, J.) East 
Indian Ry. Co v. Kanai Lal. 

28 C. W. N. 292 : 80 I. C 305 : 1924 Cal. 493. 

-S. 115 — Error of law — Setting aside ex- 

f>arte decree — Interference, 

In an application to set aside an ex parte 
decree where the Court below fails to determine 
an essential point of limitation, it acts with 
material irregularity to jusiifiy interference in 
revision. [Campbell, J.) The Firm of jVIaghi 
Mal Kharaiti Ram v. The Firm of Gopi Ram 
Ram Chand. 1934 Lah. 603. 

S. 115 — Erroneous rejection of plaint — 

Construction of Court fees and Suits Valuation 
Acts - Interference. 

Where by an erroneous construction of certain 
sections of the Court Fees Act and Suits' Valua- 
tion Act, a court refuses to accept a plaint and 
directs it to be filed iu another court, it refuses 
to exercise a jurisdiction vested in it by law and 
the order is revisable. [Greaves and Chakra- 
varti, JJ ) Rajani Kanta Bag v, Rajabala 
Dasl 29 C. W. K 76. 

- S, 115, 0. 33, K. 1 — Evidence of both 

plaintiff and defendant examined— Case set down 
for arguments — Application for withdrawal of 
suit with liberty to bring a fresh suit, grant of — 
Irregularity— Revision. 

Where in a suit all the witnesses for the 
plaintiff and the defendant had been examined 
and the Court had fixed a date for hearing the 
arguments on which date the plaintiff’s guardian 
put in an application for withdrawal of the suit 
with liberty to bring a fresh suit which the Court 
granted. 

Held, that the Court bad exercised its jurisdic- 
tion with gross irregularity and the High Court 
was bound to set aside the decree in revision. 
{Dalai, J. C.) Must. Kabul Arfain v Babu 
HaZa. 1 0, W. N. 861 : 10 0. and A. L. R. I 130. 

S. 115 — Execution sale — Setting aside 

xifter 7 years — Fraud — Question not considered- 
interference — Justice to parties. 


C. P. CODE (1908), S, 115. 

Where the appellate court set aside aw execu- 
tion sale alter 7 years during which the decree- 
holder purchaser was in possession on the 
ground that the judgment debtor was Kepi out of 
knowledge of the proceedings by the fraud of the 
decree holder, but the judgment did not deal with 
the evidence, it is a case in which the High Court 
can interfere in revision and direct a remand, as 
otherwise the decree holder will lose all the 
benefic of his decree and fresh execution would 
be barred. [Suhrawardy, J.) Giribala Dasi v. 
Takak Nath Jatan. 78 I. C. 149. 

Sb. 115 and 148 — Extension of time fixed 

by decree Revision. 

An order dismissing an application for exten- 
sion of time fixed by a decree is'open to revision 
[Wazir Hasan, A. J. C.) TribhuwaN Dut Singh 
V. SURAJ Bali. 11 0 L. J. 119. 

10 0. & A.L.R. 650 : 1924 Ouch 830. 

S. 115 — Gf'ounds for revision— Omission 

to consider effect of prior decision. 

The omission to consider the effect of a prior 
decision bearing on the question in issue affords 
a ground for revision. (F^««g, 7 .) Maung Lee 
Gale v. Prohtado Barickan, 3 Bur L. J, 127 : 

1925 Rang. 37, 

S. 115 — Injustice or hardship f& be 

proved. 

■ Even where the order of the court below is 
illegal, it will not be revised unless it has caused 
injustice or hardship. [Hallifax, A,J. C ) Ramiji 
Patel v. Karkaji. 1924 Nag. 293. 

S. 115 — Interference — Aid of justice. 

The powers of interference under S. 115 should 
not be used except in aid of justice, [Das, J.) 
Sheikh Hamidur Rahman v. Shahanand Das. 

80 I. C. 575. 

S 116— Interference — Order of a Judge 

directing an award to be taken off the file. 

Per Madgavkar, A. 7. C. — An application lies 
against an order directing an award to be taken 
off the file of court provided it falls within the 
purview of S. 115 of the Civil Procedure Code. 
(i907j 1 S. L. R 86 Ref. [Kincaid, A. J. C. Aston 
and Madgavkar, A, J. Cs.) Gunnis & Co. Ltd. v, 
Amanmal Tulsidas, 1924 S. 76. 

S. 116— Interference by High Court — 

When justified — Error of law — Not a ground for 
revision. 

It IS well settled that the scope of S. 115, C. P, 
Code, is very limited. Unless the Lower Appellate 
Court can be said to have exercised a jurisdiction 
not vested in it by law or to have acted in the ex- 
ercise of hs jurisdiction illagally or with material 
irregularity, this Court has no power to interfere 
in revision. It is manifest that an error of judg- 
ment on questions of law does not come under 
either of these categofies. [Sulaiman, J.) Lala 
Mathura Prasad v. B B. &. C I. Ry, Co. 

78 I. C. 434 : L. B, 6 A. 362. 

S 115. — Interlocutory order — Appeal — 

Revision— Interference when justified. 

1924 Pat, 176. 
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C. P. CODE (1908), S. US. 

S. 115— Interlocutory order — Court Fee 

— Order directing payment of — Interference in 
revision. Court Fees Act, S. 7 (0 (i') (o). 

46 M. L. J. 4^^0. 

S. lib — Inler I ocutory order is tiot revis- 

title where there is other remedy unless irrepar- 
Ltble loss will occur {^ase lao^ discussed.) 

Ordinarily an interlocutory order is net capable 
of revision particuliilv when there is another 
remedy available to the injured party ; but where 
the order complained against is such aa is calcu- 
lated to cause irreparable loss to the injured parly 
and taere is no right of appeal and no remedy 
available t) the party, an interlocutory order may 
be revised under S. 115 read with S, 15 of the 
Charter Act, (Case-law discussed.) \Jwala 
Prasad and Foster, JJ.) Mani Lalz;. Durca 
Prasad. 5 Pat. L. J. 425 : 1924 P. H. C. C. 254 : 
3 Pat. 930 : 80 I. C. 667 (2) : 1924 P. 673. 

S. llb—lnterloculory order — Revision, 

No revision will lie against an interlocutory 
order which does not determine the case bat 
which is made with the oject of collecting mat- 
erials upon which the case is to be determined 
thereafter. [Kendall, A. J. C.) Ft. Dharam 
Narain V. U MAO Commercial Bank. 

1 0. W. N, 472 : 10 0. and A. L. R. 835 : 
80 I. C. 612 (ll : 11 0. L. J 692. 

S. 115 — Interlocutory order — If open 

to revision, 75 I, C. 107. 

'3. 116 — Interlocutory orders — Interfer- 
ence, 

Where the correctness of an interlocutory order 
can he challenged by way of aopeal from the 
final decree tn the suit, it is not usual t-^ interfere 
with them in revision. [Prideaux, A. J, C ) 
Banoobi V, Yakabkhan. 80 I. C . 376. 

S. 115 — Interlocutory order — Interfer- 
ence. 1924 Rang. 2. 

>.3 115 — Issues — Framing of — Interfer- 
ence by High Court — Interlocutory order. 

It is no doubt the settled practice of ihe High 
Court to intertere as little as possible with inter- 
locutory orders where an alternative remedy 
exists. It cannot however be laid down as a hard 
and fast rule that the court will under no circum- 
stances interfere. On the contrary there is ample 
authority for the view that the High Court can 
and will interfere with such orders where they 
may lead to a failure of justice 14 C, 768 ; 14 C. 
W, N 147 : 15 C. W. N. 353 ; 42 C. 926 Rel. 
Where the trial of the suit was sought to be 
complicated by dragging in issues which were 
outside its scope and wholly irrelevant and un- 
necesbary, and the trial of which would inevita- 
bly prolong the litigation to the prejudice ot the 
plaintiffs, the High Court would interfere in 
revision. [Pearson and Graham, JJ.) Sm. SaRAJu- 
Balla Dcbi V. Mohini Mohan Ghose. 

28 C. W. N. 991 ; 82 I. C, 1008 : 4o C.L. J 191. 

S. 115 — Jurisdiction — Failure to enterahi 

plea of illegality s«o motil. 19 L W, 617 : 

76 I. C. 306 ; 1924rMad, 159. 


C, P. CODE (1908), S. 115. 

S. 115 — Jurisdiction — Misconstruction 

of law— Interference. 

Where ihe dec.sion of a Court is the very basis 
and loundation of jurisdiction, the case fulls with- 
in S. 115, C, F. Code. Where a Court by mis- 
construction of the provisions of law holds that a 
person is not entitled to maintain an aj phcadon 
under 0.21, R IGO, it declines a jurisd ction 
vested in it by law and the matter i.s revt.-^able. 
[Das, J.) Ram Kishun Singh v. Damouar Pra- 
sad. 6 Pat L. T. Iu7 : 75 I. C, 856 : 

1924 P. 606. 

' — S. 116 — Jurisdiction — Order graining 

special allowance to guardian lor services ren- 
dered — li revisable. See Guardians and Wards 
Act, S. 47 (g). 78 I. C- 138. 

S, 115 — Jurisdiction — Ohjection to — 

Tiial of small cause suit as a regular suit with- 
out objection. 1924 Nag, 17. 

S. 116 — Jurisdiction — Return of plaint 

for presentation to proper Court — Ap peal— Re- 
vision, 

In an application for revision the High Court 
is not conrtned to an enquiry as to the juris- 
diction exercised by the lovver appellate Court 
! alone. The H'gh Court has power lo enquire 
whether the Court ot first instai ce has faded to 
exercise jurisdiction in returning a pUmt pre- 
sented to it. [Dalai, J. C.) Abdulla, v. Mahumed 
Na2IR. 80 1. C. 694 (2) : 10 0. & A. L. R. 19, 

S. 115 — Jurisdiction — Section to be in- 
terpreted liberally — Rifusal to stay suit ptnding 
arbitration — interference. 

Where a court refused to stay a suit under S. 
19 Arbitration Acton the sole ground that there 
was a breach of warranty on the part of one of 
the cot. trading parties it is an irregular exercise 
of jurisdiction and the party has no remedv, if 
the High Court doey not inteifere in revision. 
The powers of the High Court should receive a 
liberel rather than a narrow interpretation when 
the applicant has no other remedy. {Ray---ond- 
and BiLaratn, A.J. C.) Messrs FoKBEs, FqRBES 
Campbell & Co., Ltd. v, Versimal Diwanmal. 

1924 Sindh 49, 

S. lib — Jurisdiction — Allowing suit to 

be withdrawn — Conditions of 0, 23, R. 1 not 
satisfitd — Effect. 

If an order under O. 23, R. 1 is passed wdhout 
the conditions lequired by the section being com- 
plied with, the order is without juri.-diedon and 
can be set aside in revision. The case is differ- 
ent from interfering with the exercise of a judi- 
cial discretion. [Daniels, J. C.) DaULA v. 
UwARKA Pal. 78 1. C. 121. 

— S. Mb —Jurisdiction — Illegality in the 

exercise of— Error of law. 

Where a couit decides a case on a mistaken 
view that a benamidar cou'd not maintain a suit 
it acts ilLgallv in the exercise of its jurisdiction 
and the order can be revised. [Abdul Raoof, J . 
Balmokand V. Shankar Das. 76 I. C, 125, 

S, 115 — Jurisdiction — ^uit tried wrongly,.. 

by small cause Court— Flo Objection by parties — ' 
iniericrence. 
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€. P. CODE (1908), S. 115. 

Where a court of Small Causes disposes of a 
suit on the merits though it has no jurisdiction to 
entertain the suit, but neither of the parties ob- 
jected to it or brought it to the notice of the court, 
the High Court will not interfere in revision. 
{Boys, JA Raghuraj Singh v. Mt. Sham Dei. 

81 I. C. 870 (1) ; L. E. 5 A. 685, 

■ S. 115— -Order without i urisdiction— In- 

terference — Suit after setting aside ex parte decree 
tried on merits — Effect. 

If an ex parte decree is set aside without juris- 
diction, the High Court can interfere in revision. 
The fact that after the ex parte decree was set 
aside, the suit had been decided on the merits 
and a decree was passed which was again the 
subject of an appeal, does not matter. [IVallace, 
J.) Manikkam Pileai V. Mahudam Bathummal. 

47 Mad, 819 : 20 L. W 829. 

* S. 115— Local investigation — Commis- 

sion for — Interference in revision by High Court. 

Where the issue of a commission for local in- 
vestigation by the lower court would lead to the 
determination of the rights of the parties on an 
improper basis and would inevitably and un- 
necessarily prolong a litigation and cause irrepar- 
able loss and expense to the parties, the High 
Court would interfere in revision and set aside 
the order. [Miller., C, 7. and Fester^ /,) Ramji 
Kam V. Ramasre. 1924 ?. H. C. C. 217 : 

1924 P 761. 

S. 115 — Material irregularity — Refusal 

to set aside ex-part e decree. 

Where a court refuses to set aside an ex. parte 
decree on the ground that no sufficient cause was 
shown for failure to appear, there is no illegal or 
irregular exercise of jurisdiction justifying inter- 
ference in revision. [Mullick and Bucknill, 77.) 
Bhai Chand Ful Chand v. Dawood Ayub. 

1924 P. file. 

S. 116 — Material irregularity— Revers- 

uig decision of trial court on new point — Absence 
of material for decision. 

Where an appellate court reverses the decision 
of the trial court on a new question which was 
not raised by the parties and for which there 
were no sufficient materials before the court, it 
exercises jurisdiction with material irregularity, 
(Madhavan Nair, J.) NaRano Mahapatro v. 
Ramachandra Mardaraja Deo Garu. 

80 j C. 724. 

S. 116 — Miscarriage of justice — Inter- 
ference. 

Where a decree is claimed against a person in 
,a representative capacity and judgment is given 
accordingly, but in drafting the decree, a per- 
sonal liability was cast on the defendant and the 
court refused to amend it, the High Gout can in- 
terfere in revision to prevent a gross miscarriage 
of justice, [Zafar Ali, J.) Chanda Singh v. 
Fateh Chand, 1924 Lah. 621. 

■ — S. 115 — Miscarriage of justice — Inter- 

ference. 

Where a court erroneously holding the decision 
in a certain case operated as res judicata dismiss- 
od an appeal on the ground it was barred, there 


C. P. CODE (1908). S. 115. 

is a miscarriage of justice amounting to a material 
irregularity in the exercise of jurisdiction and 
this will justify interference in revision, {^ipon, 
J. C.) Mt. Babo V. Jehangir. 75 I. C, 479. 

S, 115, 0, 32, Rr. 2 and 3 — Minor 

applying to be impleaded as legal representative — 
Application without next friend — Dismissal — 
Impleading legal representat ive without notice to 
another claimant — Rival claims not adjudicated 
on — Orders if revisablc — Right of appeal — Order 
if amounts to decree. 

Where on the death of the plaintiff in a suit, 
his minor widow applied to be brought on record 
as legal representative without being represented 
by a next friend and the court rejected the appli- 
cation on the analogy of O. 32, R. 2 C. P. Code it 
cannot be held to have acted irregularly in the 
exercise of its jurisdiction. 

On the death of a party, two persons applied to 
be impleaded as legal representatives. The court 
dismissed the application of one on the ground 
she was a minor and was not represented by a 
next friend and allowed the other petition without 
determining the question of rival claims oa the 
merits and without notice to the minor claimant. 
Held the mere fact of being a minor is no ground 
for not considering the claim of the minor and 
the order is revisable under S. Il5, there being no 
right of appeal against the same, [Jackson, J ) 
Ruckmani Ammal V. Veerasami Aiyangar, 

36 M. L. T. (H. C.) 82 : 1924 M. W. N. 763 : 

SO I. C. 942 : 1924 Mad. 813 ; 47 M. L. J. S70. 

S. 115— ATo cause of action — Revision — 

hiterfcrencc by High Court, 

Where there is no cause of action for a suit or 
where the cause of action is illegal, the High 
Court can in revision set aside the decree of the 
lower Court. 25 A. 209 Relied on. {Baker, O.J.C.) 
Kashi Ram v. Barkya. 

7 N. L. J. 13: 77 I, C. 46 : 1924 Nag, 101. 

S. l\5 — Order refusing stay of suit 

under S. 10 — Interference. 

An order refusing to stay the trial of a suit 
under S.IO C.P.C. is revisable. if the court refuses 
to exercise the jurisdiction vested in it by law. 
[Zafar Ali, J.) Mehtab Shah v. Ali Haidar 
Shah. 82 1,0.234. 

S. 115 — Other remedy open — Suit — 

Interference by High Court in revision. 

1924 P. 134. 

S. 115 — Other remedy open — Dismissal 

for default of both parties — Application for res- 
toration dismissed — Revision. 

The High Court does not interfere in revision 
when the applicant has, by suit or otherwise, 
another remedy open. 

Where a suit is dismissed for default of both 
parties under O 9, R. 3, fresh suit can be filed 
under Rule 4 and an order refusing to restore it 
to file cannot be revised. {Baker, J.C.) Sheikh 
Baldar V. Imam. 76 I. C. 46. 

S. 115 — Other remedy open — Substantial 

Justice done in the Court below — No interference 
in revision 
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C. P. CODE (1908), S. 115. 

The ordinary rule is that where an applicant 
has other remedies by way of suit or otherwise 
'the intervention of the High Court under Section 
115 of the Civil Procedure Code is not called for. 
Where a Court’s order is based on the merits of 
the case, though in the exercise of a jurisdiction 
wrOQf^ly assumed and where it is not shown how 
the party aggrieved will be unfairly prejudiced by 
being made to resort to a suit, the High Court 
will refuse to interfere in revision. {Moti Sagar, 
J.) Nand Kishore v, Saiidar Narain Singh. 

6 L. L. J. 137 : 78 I. C 350 : 1924 Lah, 471- 

^S. 116 — Other remedy open— Rejection of 

plaint— Non-payment of additional court fee — 
Application to continue suit m forma pauperis 
rejeoied — Revision 

Where there is another remedy open to the 
aggrieved party, the High Court will not interfere 
in revision. 

The plaintiff in a suit was asked to pay addi- 
tional court fee, when he applied to continue the 
suit in forma pauperis — This was rejected and 
•later as he did not pay the court fee, the plaint 
was rejected. The plaintiff then filed a revision 
petition against the order refusing to allow him 
to sue in forma pauperis. Held ne could appeal 
from the order rejecting the plaint and therein 
attack the validity of the order refusing to allow 
.him to sue in pauperis {Moti Sugar, J,) 
Mt. 4zim Bibi V. Mt. Imtiaz Begam. 

78 I. C. 604. 

S. 115 — -Attother remedy open hut haryed 

•^Interference, 

There are cases in which justice requires inter- 
ference in revision even where another remedy U 
■open to the aggrieved party , much more so 
would interference be necessary and justifiable 
where another remedy is barred. {Kinkhede, A. J. 
-C.) Ayodhya Prasad v. The Secretary of 
State. 1924 Nag. 298. 

S, 116 — Other remedy open — Appeal — 

.Interference, 

Even if some other remedy such as an appeal is 
open to an aggrieved party, the High Court can 
’Interfere in revision where the ends of justice 
require it. [Kinkhede, AJ.C.) Vithal Singh v, 
Agarchand. 79 I. c. 903, 

S. 115 — Order granting adjournment — 

Jf levisable. 

An order adjourning the hearing of an applica- 
tion is not revisable, as there is no case decided. 
Nor is such a case covered by S. 151, C. P. C. 
S. 115 refers only to cases of failure to exercise 
or improper exercise of jurisdiction. [Bakery J. 
•C.) Rajabai V, JAGANATH. 7 N. L. J. 188 : 

78 I. C. 969 : 1924 Nag. 417- 

■ 'S. llh— Order refusing to extend time 
for payment fixed in decree — If revisable^ 

Where a decree fixes a certain time for pay- 
ment of money and an application to extend the 
time for payment was dismissed, there is no 
appeal against the order, but it is revisable. 
iWazir Hasan, AJ,C) Tirbhawan DiT Singh 
^ SuRAJ Bau. 78 I. C. 387. 


I C. P. CODE (1908), S. 115 

i S. 115 — Permission to withdraw with 

j liberty— Interference. Nanhu v. Roshan Singh. 

1924 Ail. 121. 

; S. 115 — Rateable distribution — Exercise 

: of powers in defiance of conditions in S. 73 — 

' Interference, 

Where a court orders rateable distribution in 
I defiance of the conditions laid down in S. 73. C, 

; P. Code, the High Court can interfere in revision 
[Wazir Hasan, AJ.C.) Mohan Lal v. Amar 
Nath. 1 o. W. N. 729 : 

80 I. C. 40. 10 0. and A. I. E. 1168. 

S. 115 — Refusal to hear objection to 

j award justifies interference. 

If a Court refuses to hear a valid objection pro* 
perly raised before him or entertains matters 
which are outside bis jurisdiction then the High 
Court can interfere under S. 115 not with 
the arbitrators nor with the award but with the 
exercise of the jurisdiction of the Court in deal- 
ing with the application, (M/tr/s/j, A. C. J. 
and Ryves, J.) Gobind Singh v, BhirgU- 
NATH Singh, 22 A. I. J. 676 : L. E. 6 A. 466 : 

82 I. C. 16 : 10 0 and A. L. E. 820 : 

46 All. 686 i 1924 A. 788. 

S. 115 — Remand — Order inconipeleni — 

Interference, 

Where a court of appeal passes an order of re- 
mand which it was incompetent to pass, it can be 
interfered with in revision if an appeal does not 
lie. [Krishnan and Waller, JJ.) Aduki Chelam- 
ayya V, Lakshmi Devamma. 79 1. C. 857 

S. 116— Rent Court— Order if revisable. 

X. E. 6 A. 78 (Eev.) 

S. 115 — Revision filed after delay of more 

than 3 years, entertainment of, 

A revision filed after an unexplained long de- 
lay of more than 3 years cannot, apart from merits 
be entertained, 4 A. 154 foil. [Dalai, i.Cj Maha- 
DEo Prasad v. Mussammat Ganeshi. 

1 0. W. N. 799< 

S. 115 — Revision — Grounds for — Order 

in excess of prayer. 

Where the Court below passed an order grant- 
ing reliefs not prayed for, wdhout reference to 
any provision of law the High Court will interfere 
in revision. [Wallace,],) Minnekanti Kotayya 
V. T. Krishnayya. 1924 M. W. N. 647 : 

20 L. W. 488 ; 1924 Mad. 911 (1). 

S. 116— Rejection of evidence— Appeal — 

Revision— InR rference . 

Where the trial Court after the examination of 
the witnesses for both parties was over, rejected 
an application of the plaintiff to call further wit- 
nesses without assigning any reasons arid the 
lower appellate Court on appeal disposed of the 
appeal without considering the ground of appeal 
based on such irregularity, the High Court would 
interfere in revision and remand the case to 
allow plaintiff an opportunity of producing fur- 
ther evidence. [Heald, J.) U, Nge v. Mg. Tun 
HlaiNG. 3 Bur. L. J. 126 ; 1924 E. 318. 
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C. P. CODE (19^8), S. 115, 

S. 115 — Refusal to exercise jurisdiction — 

Valuation in f rotate maHer — Retus'^l to adjudi- 
cate if property is debutter ^Interference, 

Whece in the course of valuing properties 
under S. 19, Court Fees Act, it is objected 
that certain properties are debut ter and as such 
not liable to be valued but the Judge gives no 
adjudication thereon, he ’'efuses to exercise a 
jurisdiction vested in him bv law and the order 
is revisahle. (Rankin and Mukerjee, JJ.) Chin- 
MATHA Nat^ Pal Choudhufi v. The Secretary 
OF State for It^DiA in Council. 78 I. C. 901. 

S. 115 — Review --Refusal to grant— Revi- 
sion, 

Where the Judg^ of the C'^urt below refuses to 
grant a review finding that the additional evidence 
sought t > be adduced could have been adduced 
at the original hearing the High Court will not 
interfere in revision. \MaeRody C.J, and Shah,J.) 
Lakshman Maruti V. Marutt Laxman. 

26 Bom, L, E. 284 ; 1924 Bom. 344. 

S Revision — Wrong provision of 

law — Application of. 

Where a court has applied its miud to the law 
and decides wrongly then there is no ground for 
revision ; but, where it disregards some provision 
of law and has not applied its mind to that provi- 
sion, then there is ground for revision [Young, 
J.) Rasu V, Kattara. 2 Rang ^02 : 

82 I. C 6 68 : 1924 E. 849. 

— S, 115— Seco^ri a f)p^al^ Memorandum — 

If can be converted into Revision petition. 

A memorandum of second appeal can in proper 
cases as where the courts below have exercised 
jurisdiction not vested in them by law be convert- 
ed int r 3 re'dsion petition. [KinkhcdCy A.J C,) 
Harbax V. Lachman. 82 I. C 201. 

— 11.6— Siay of execution — Dismissal on 

the ground of delay — Merits not gone into — Revi- 
sion, 

An application for stay of execution filed more 
than 9 rn ’•oths after the appeal, was dismissed 
solelv in the ground of delay the merits not being 
gone into. Held per '^uhrawardy^ J . {Graham^ J, 
contra) it was a failure to exercise jurisdiction in 
a regular way and hence the order was revisable. 
{Sahra^vardy and Graham, JJ.) BiRESH ChandRA 
Das V. Hari Dasi Bose. 82 I. C. 435. 

. S 115 — Subordinate Court— Rent Con- 
troller — Power ol the High Court to interfere in | 
revist' n with decisi- n of Rent Cjiitroller. Sec 
Calcutta Rent Act, S. 4 (III), 

38 C I. J 85. 

— S. 115 —l>uit —Maintainability — Erro- 

neous decision - Failure to exercise jurisdiction. 

Where a Court declines to give a decision on 
the merits of a case and throws it out on the 
erroneous ground that the suit could not be main- 
tained it fails lo exercise a jurisdiction vested in 
it by law and the order is revisable. [Mariineau,. 

J ) Imam Din v. Ditto. 78 I. C. 445 (1). ^ 


C. P. CODE (1908), S. 115. 

Ss. 115, 151, 0. 6, E. 16 -Smz7 for re- 
covery of occupancy and under-proprietary rights 
— Under- pro prietary rights decreed af^d claim 
for occupancy rights to be struf-k out- Order whe- 
ther can fall under inherent powers — Jurisdic- 
tion — Revision. 

Where a party claimed possession of certain 
under proprietary and occupancy interests in 
different plots of land and the Court holding that 
the suit for recovery of occupancy land did not 
He in the Civil Court, decreed the claim as re- 
gards under-proprietary rights and oideredfhe 
claim for possession of occupancy lands to be 
struck out from the plaint. 

Held (1) that ihe order was without jurisdictiorr 
and the provisions of O, 6, R. 16, C. P. C. did not 
apply to the case as the particular pleading re- 
ferred to above was not unnecessary so as to be 
deleted ; 

(2) That the order did not fall under (he pro-' 
visions of S. I5l C.P.C. 

(3) That the order striking off part of the cliam 
amoui ted to an order in a ca.'je and was open to 
revision under S. 115, C. P. C, [Dalai. J C.\ 
MUSSAMMAT MalUKA V. PATESHWAR SlNGH, 

1 0. W. N, 764 : 10 0. & A. L. E. 1062. 

S. 116— Want of jurisdiction a good 

ground for revision-'-Wrong decision not ground 
for revision. 76 I. C. 604^ 

S. 115 and 0. 23, E. 1 — Withdrawal of 

suit — Order by Appellate Court — Reasons not 
given — Revision. 

Where an appellate court without Bnding any 
of the reasons specified in O, 23, R. 1 ol the C. P 
Code allows the plaintiff to withdraw his suit 
with liberty to bring a fresh suit in spite nf the 
fact that the suit was fought out strenuously in the 
trial Court, (he order of the Appellaie Court is 
without jurisdiction and is liable to be set aside 
in revision, 44 C. 454 Ref, [Suhrawarciy and 
Chotzner, JJ.) Subasini Devi v, Ashutosh 
Lahiri. 39 C. L. J, 871 ; 1924 Cal. 751. 

S. 115 and Sch, 11, para. 20 — Filing 

award without jurisdiciton is a good ground. 

Filing an award by a Court having no juris- 
dicHon to entertain a suit on the cause ol act'on,. 
with respect 10 which the award was made, is a 
good ground for revision. [Rennedy, J, C. and 
Raymond, A, J. C.) Firm OF Khalsa Eros v. 
Hariram Sri Ram & Co. 1924 S. 29. 

S, 115 (c) — Acting illegally — Meaning of 

— Irregularity in procedure. 

Acting illtgally’’ in S. 115 (c) C. F. Code does 
not merely imply the committing of an error of 
procedure si ch as “acting with material irregiDii- 
ty“ does. This part of the clause was advnedly 
left ip indefinite language in order tolempewer the 
High Courts to interfere and coirett gross and 
palpable errors of subordinate Courts ihe justifi- 
cation for the interference being dtteimnied unon 
the grossness and palpableness of ihe error com- 
plained of and upon the gravity i f the injustice 
resulting from if. {Wolmsley and Mukerjee, JJ4 
JoGUNNEiSA BIBI V. SaTISi-j CHANDRA BuU'f'TA- 
CHAFJEE 28 C W. N. 669 : 8^) U. L. J. 434 ; 

51 Cal. 690 : 78 I. C. 968 : 1924 Cal. 633. 
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C.P» CODE (1908), S. 135, 

S. 156 — Witness —Aitendance in court 

— Retu} n — Arrest — Exemption from. 

The protection given by S, 135 C. P. Code is 
exprcs.^ed as protec ion “ while returning Irom 
such tiibunal". It is clear that it cannot bt claim- 
ed by a witness who is claiming privilege to 
return by any route he pleases, It is a clear that 
his return must be straight from tbe Court to the 
place where he came in obedience to summons. 
It cannot possibly be open t" a witness claiming 
pri\ilt.^ge to dictate as to how far out of the 
straight route he may or may not go. [Boys, J.) 
JSehari Singh v. Emperor. L. r, 5 A. 94 (Cr): 
22 A. L. J. 638 : 46 All. 663 : 1924 All, 676 \2) . 


S. 3 35 “Arrest in execution rf two 

decrees by different deciee holders— Legality of- 
See C. P. Code, Ss. 47 and 135. 47 M. L. J. 678 

S. 141 — Applicability to proceedings 

under S. 105 of the Beng. Tenancy Act. 

3 Pat. 67 : 2 Pat. L. B 169 ; 
79 I. C. 6 : 1924 P. 104. 

S. 141 and 0. 18, E. 1 — Mesne profits— 

Enquiry into— Burden 01 irioof— Rebutting cvi- 
deiice-- Right to adduce, bee C.P, Code, S. 2 (12) 
ETC. [Spencer and Venkatasubbu Rao, JJ ) 
Kamakka V , Nagasam. 47 M. 800. 

S. 141 — Permission given to mutawalii 

to lease— Order it appealable. 

1924 Cal. 327, 

S. 141 and 0. 46. E. l—Refertnce to the 

High Court — Rent coniroUer — Proceedings 
before. 

Belore a reference under 0. 46, R. 1. C.P. Cede 
is made ii must be shown that the court matting 
the reference is a Court of Civil Jurisdiction and 
the reference must be made in a suit or appeal or 
execution proceeding. The Court of the Rent 
Controller is in certain respects a Court of Civil 
Jurisdiction, but a Rent Controller is not compe- 
tent to make a reierence under O. 46, R. 1, C P, 
Code. An enquiry in an application by a 
tenant for standardisation of rent under S. 15 
of the Calcutta Rei t Act in respect of rooms is 
not a ^uit within the meaning of O. 46. K. 1, C, 
P. Code, {buhrau en dy and Duzal, 77.) Tancf^IiD 
V, Rai Bahadur D N. MULLICK. 40 C. L. J. 678. 

S 141 and 0. 43, E. 1 {c)~Scope of— 

Dismissal for default — Application to set aside — 
Dismissal, 75 I. C. 589, 

8. 141-Succession certificate proceedings 

--'Appointment of Receiver— Incompetent. .Sdt; 
Succession Certificate Act, Ss. 19 (3) and 26 
{3}* D. El. 5 A 238. 

5. 141 and 0. 9, E, d-- Application to re- 
store suit— Application to restore application. 
Having regard to theprovisions of S. 141, C.P. 
Code, an application to set aside an order, reject- 
ing a prior application tor the revival of a suit 
dismi^-sed for default is mairnainable. [Burn, J \ 
M.) Tasadduq Husain v, Bhagwan Baksh 
Singh. I. B. 6 0. 89 (Eev.) : 11 0. I. J. 232 ; 

1 0. W. N. 109 ; 10 0. & A. L, B. il34. 

Y D 192^1 — 15 


C. P. CODE (1903), S. 144. 

8. 141 and 0. 9, E, 13 — Application for 

setting aside ex parte decree — Dismissal ofy for 
default— Order refusing to restore— Appeal. 

There is no appeal from an order diSQiissing 
an apihcation which is put in for restoranon of 
an application for setting aside an ex pa> ic de- 
cree. Such a light of appeal is not given by S. 141 
of the C. P. Code. [Sulaitnan, 7.) ChandaR 
SaHAI V. DURGA PRASAD. 

22 A. I. J. 427 : 

L. B. 5 A. 331 : 46 A. 638 : 1024 All. 682 (2). 

S. Applicability of — Decree against 

minor with costs— Decree subsequently set aside 
in suit — ResiiiuHon— Costs, 

I The plaintiff in a partition suit brought on 
I record as the legal representative of the deceased 
defendant, his minor adopted son without 
having a guardian adhtcrn appointed for him. A 
decref" was obtained against the minor with costs 
and an appeal preferred by the minor against the 
decree was also dismissed with costs. Subse- 
quently the minor sued to set aside the decree 
and obtained a declaration that it was null and 
void against him. Thereupon the minor applied 
under S. 144, C. P. Code, for restitution of the 
costs realised from him by the plaintiff. Held, 
that S. 144, C. P. Code was not in terms appli- 
cable to tbe case, that the court had jurisdiction 
apart from S. 144 to order restitution, hut that in 
the circrmstances of the case and having regard 
to the conduct o f the party, restitution should 
not be ordered. [Mookeriee and Dalah JJ.) Tara« 
CHAND V. Champa. 

22 A. L. J. 673 : L. B. 6 A. 659 : 
46 All. 767 : 10 0. & A, L. E. 905 : J924 All. 718. 

S. 144 — Applicability— No property taken 

out of applicant' s possession — Act of Court. 

The appellant applied for letters of adminis- 
tration to the estate of one M and the respondent 
set up a *vill of tbe deceased. The moveable 
properties in dispute were at that time in the 
pussessicn of the respondent. An inventory was 
made by tbe Commissioner appointed by Court 
and the properties were locked up in a room 
under seal. Letters were granted to the appellant 
ai d probate was refused to the respondent. 
This decision being reversed on appeal to the 
High Court the respondent applied for removal 
of the seals and fur delivery of the properties to 
her, and the District judge made an older accord- 
ingly. The order of tne High Court granting 
probate was, however, reversed by His Majesty 
in Council, The Letters of Administration to the 
appellant were thereupon restored, and the appel- 
lant applied for restitution of the properties to 
him. 

Held, that the properties were never in the 
pO: session of the appellant, they were not taken 
out of his possession and made over to the res- 
pondent under any decree or order of Couit, and 
therefore, S. 144 had no application. [ChatUrjee 
and Panton, JJ.) Baikuntha Nath Chottoraj 
V , Prosanna Moyi Dasl 

61 Cal, 824 : 81 I, C. 671 : 1924 Cal, 769. 
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C. P. CODE (1908), S. 144. 

S, 144— Application for restitution — 

Limitatioii—Art. 181 and not Art. 182 applicable. 
See Lim. Act, Arts. 181 and 182. 

1924 Pat. 33. 

S. 144 — Pre’-emj)tQr depositing money-- 

Amount enhanced in appeal — Failure to pay — ; 

Righ t to withdraw original deposit. 

A pre-einp.or deposited in court the amount 
fixed by the trial Court. In appeal, the amount 
was enhanced and on failure to deposit the excess 
einouni the suit was dismissed. Held, the pre- 
amptor coaid apply under S. 144, C. P. Code, for 
the refund of the amount already deposited. 
{^f^rUn■ulu. /.) DtvVAN ChaNd V. Hira Nand 

78 r.O. 971. 

— — 'S. 144 —Restitution — Mortgage decree- 
increase of mortgage money on appeal — Riguts 
of perso » in po^se^siOii — Mesne pr jtita —Interest. 
Neelakanda Nambuderi V. VasUdevan. 

1924 Mad. 87. 

144 -^R-istitution — ' Execution sate — 

Reversal of decree — Expenses of sale — Right to 
refund. 

In executi<ui of a decree for money moveable 
and immoveable properties ut defendant were at 
tached and sold. The detenJant appealed and 
the decree was reversed. He tden applied for 
restitution and the properties which had been pur- 
chased by the decree-holders themselves were 
restored and sale proceeds of properties which 
had been purchased by third parties refunded, 
The defeuda-it now applied tor mehue profils and 
interest for the period during which the proper 
ties and sa e proceeds remained ia dhe 
possession ot ihe plaintiffs and asked for the re- 
fund of the commission paid to the auctioneer. 

Htld. ihat tne defendant was entitled to lestitu- 
•tion of mesne profits, interest and commissi m 
paid to the auctioneer. [Moti Sugar. /.) Ralya 
Singh v. Tunia Mal 6 L. L. J. 142 ; 

80 I. C, 316 : 1924 Lab. 486. 

l^ii— Restitution as against auction- 

purchaser — Sale not b ma fide. 

While as against a decree-holder who is him- 
self the auction-purchaser a sale can be set-aside 
,and res itution made, an mnocent purchaser 
through court cannot ordinarily be so disturbed. 
.But where a stranger purchaser declined to join 
•as defendant in a suit agiinsL decree-holder to set 
• aside the s-ala though expres'^ly invited and was 
therefore absent in ihe suit by the appellant 
Hcld^ that he was a representative of decree- 
holder to that extent, that he bad notice of the 
claim and therefore restitutiou should be granted 
even as against him 29 Bom. 435 tF. B.i Diat. 
{Kennedy. /. C. and M tdgavkar. A. J. C.) JamnO- 
ilAD Gurdinomad V. Gop^l Das, 

17 S. L. R. 73 : 80 1. C. 1002 : 1924 S, 101. 

Resit tut ion — If can be ordered 

Against bona fide auction- purchaser. 

Restitution cannot be ordered under S. 144, C. 
P. Code, as against a bona fide auction-purchaser 
an auction sale held by a court which has juris- 
diction to hold the same. [Moti Sugar. L\ Mt 
AsGHARi Begum I/. Irshad-ud-din. 

79 I. C. 57. 


C. P CODE (1908), S. 145. 

8s 144 and Ibl— Powers of court to order 

restitution — If confined to S. 144 — Inherent poiver 
to do justice. 

A Court interpreting a decree in a certain way 
gave possession of the property to the decree 
holder. Subseqnenily a higher court held the in- 
terpretation to be erroneous. Held, though the 
decree is not reve sed the court can order restitu- 
tion in the interests of justice by virtue of its in- 
herent powers, as its power to do so is not con- 
fined 1 1 cases falling under S. 144. [Das and 
Ross. //•) K\mlanath Jha V. Udit Narain Jha. 

6 Pat. L. T. 65S : 78 I. C. 310 : 1924 P, 800. 

S3. 144 and 161 — Restitution-Inherent 

power — Cases not falling under S. 47 or S. 144, C. 
P Code. 

Even in case=; not falling under S. 47 or S. 144, 
C. P. Code the Court has ample powers to make 
an order for restitution in appropriate cases. An 
appl caiian under O. 21, R, 99, C. P Code to set 
aside an execution sale was dismissed by the first 
Court and the sale was confirmed with the result 
that the auction purchaser put in possession. 
Ou appeal the order of confirmation was set aside 
and the aoplication under O. 21, R. 90, C,P. Code, 
wa^ remanded for enquiry. Held, that the appli- 
cant who had lost possession under the order of 
the first Court was entitled to be restored to pos- 
session by way of restitution under the inherent 
powers of the Court. [PLurner. 0. C. J. and Sub- 
banna. JJ.) Krishnaswami Rao v. T. A 
Sanjeeviah, Mys. 

— S, 145 and 0. 21. E 40— Judgment- 
debtor released on giving surety for appearance 
— Failure to produce debtor — Effect, Nagier v. 
Krishna Chettiar. . 1924 Mad. 241, 

S. 145 and 0. 41. R. 6 — Stay of e.xecuUon 

by appellate Court — Security bond — Interest — 
Liability for. 

The decree of the trial Court did not provide 
for payment of interest on the principal but only 
on the costs decreed. Defendant appealed against 
the decree and on an application by him f r stay 
of execution, he was directed to furnish security. 
The security bond recited that he was liable to 
pay interest b ith on the principal and costs. The 
amount of costs was paid, in cash. The appeal 
was eventually dismissed. Held, that the decree- 
holder was not entitled to claim interest on the 
principal sum inasmuch as the original decree 
which was simply affirmed on appeal did not 
provide for such interest. {MuUick and Kulwant 
Sahay. JJ.) Mangal Pathak v. Mesar Singh. 

1924 P. H. C. C. 278. 

— S 145 — Security bond— Execution against 

surety— Notice to surety. See C, P. Code. Ss, 
54 AND 145, 78 I. C. 447. 

S Surety for appearance of Judg- 
ment-debtor — Execution against surety — Notice 

— Attachment —Sub lanti'al compliance with the 
terms of the f^urety bond — Sufficiency of. 

Where tne sureties for the appearance of a 
judgment debtor substantially comply with the 
terms of their bond even though they were two 
days late in producing the debtor, it is not a case 
in which the extreme course of executing the 
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C. P. CODB {199S}. S. 145. 

decree agiinst their property should properly 
■be allowed. Where execution is ordered against 
the sureties by aUachment of their property notice 
-should be issued to the sureties calling upon them 
to show cause why execution should not issue 
.against them and an attachment effected without 
such notice is ultra vires [Duckworth and God- 
frey, Tankin Shan v. U. Che Sri. 

2 Kang, 667. 

S, 145 — Surety for production of the 

Judg nen t-debtor — Affidavit of illness--- False — 
Subsequent production of judgment-debtor. 

A surety for the production of the [udgnnent- 
•debcor obtained more time Irotti the Court oQ the 
allegation made in his affidavit that the Judgment- 
debtor was laid up wich fever. The court ad- 
joarned the case to another date when the Judg- 
jnent-debtor duly appeared The decree-holder 
6led an affidavit challenging the correctness of 
the affidavit filed by the surety with regard to the 
jttdgmeiit-debtor’s illness on the former occasion. 
Field, that the terms ot the surety bond had been 
coraobed with and if the surety’s affidavit was 
false that may be a ground for separate proceed- 
ings against the surety. {Young, J.) Ma Ta Din v. 
U K. Shivalkar. 8 Bur. L. J. 99 : 

1924 R. 847. 

-S. 145 and 0. 41, E. 6 — Execution of de- 

■cree — Imm iveable property given as security 
for Btav of execution realisable in execution with- 
out a suit under S. 67 of the T. P Act See C. P. 
-Code, Ss. 44 and 145. 51 Cal. 150. 

_ — -s. 146— Applicability. See C. P. Code, 

S. 50. O. 9, R. 13. 1 0. W. N. 699. 

‘S, 1^— Claiming under Meaning of 

jransferee of property covered by decree^ If can 
execute. 

The words “ claiming under’* in S. 146 are 
wide enough to cover even cases of devolution 
mentioned in O, 22. R. 10, 

A tiansferee of property covered in a decree 
-can execute the decree though the decree itself is 
not trau-ferred to him. {Oldftcld and Devadass, 

■ JJ.) -VTANNEM SESHADRI REDDI V, PUTTA VEN- 
KATA RB:DDy. 19 L. W. dlO : 76 I C 809 : 

1934 Mad. 708. 

S. 146 and 0. 21, R. 89— Right to apply— 

J^rivale purchaser after court auction — Dismissal 
of application by judgment debtor — Appeal, if 
can be continued by private purcha.ser. 

A private purena'icr of properties after a court 
sale cannot apply under O. 21, K. 89, C. P. Code 
■to set aside the execution sale 44 M 554 F. B. Ref. 
Where the Judgment-debtor had appealed against 
an order under O, 21* R, ^9, C. P. Code refusing 
to set aside the execution sale and he withdrew 
his appeal, it is not open to the private purchaser 
te apply to continue the appeal in the place of 
Judgment debtor. 41 >^1. 510 R-^f, [Phillips, J .] 
Venkatesa Aiyar V. Vrnkatrama Aiyar. •' 

(19241 M. W. N. 62 ; 1924 Mad. 470, 

S. \^8-—AppUcahility of — Costs of appeal 

to be paid in one week — Power to extend tifne-' 

All appeal was allowed a «d the case remanded 
.to the Court below on coudition ihe appellant 
^paid the respondent's costs within one week, and 


C. F. CODE (1908), 6. 148. 

on default the appeal was to stand dismissed. 
Held, the Court had no power to extend the time 
for payment under S. 148, C, P. Code, as the sec- 
tion applies only to the case of an act by the party 
under the Code itself. [Das, J ) Sheikh Hamidh- 
UR Rahiman V, Shahanand Das, 

80 I, C. 575. 

S3. 148. 149 and 0. 7 B. ll— Court-fee— 

Deficiency in — Payynent of Couri-fee after time 
granted — Discretion of c»nrt~~ Interference with. 
The plaint in a suit for rent was filed on 11 — 9 — 
1919. This was admittedly in time to sa-'e liin i- 
tation, even for the ftrat year’s rent. The court-fee 
paid with the plaint was, however, deficient and 
grossly deficient. On 19 — 9 — 1919 upon an ap- 
plication to the Court the Munsif allowed one 
week’s time to pay the deficiency in the court-fee. 
On 23-9—1919 before the expiry of the week the 
Court closed for the vacation and reopened again 
on 27-10-1919 when the deficiency ought to have 
been madt good. It was not, however, tendered in 
Court until 29 — 10 — 1919. The Court fee was 
accepted on that day without further order and 
subsequently in November the plaint was ordered 
to be registered. Sometime between the lltfa 
September and the date when the deficit fee 
was paid the claim to the first year’s rent became 
barred, Held, that as the court did not reject the 
plaint under O. 7, R. 11, C. P. Code it must be 
deemed to have extended the time for payment of 
the court-fee. It is of the utmost importance that 
questions of this sort should be left to the discre- 
don of the court which has to determine them 
in the first instance, [Miller, C, /. and Mullick, J.) 
RagunandaN Sahay V, Ram Sundar Prasad. 

6 Pat. L. T. 4 : l924 P. B. C. C. 355, 

S. I<i8— Mortgage- decree — Prtliniinary 

decree for foreclosure — Extension of time. 

It is open tu the court under S. 148, C. P. Code 
to extend the time fixed for payment by a preli- 
minary decree for foreclosure in a mortgage suit. 
[iValsh, A. C. J. and Ryves, J.) Balgobind v. 
Sheokumar, L. B. 5 A. 545 : 22 A. L. J. 791 : 

82 I. C. 184 : 1924 All. 818 (2), 

S, 148 — Setting sside ex parte decree— 

Extension oi time to pay money. 

1924 Lah. 232. 

S. 1^8— Time fixed by decree — Court if 

can extend. 

Where a decree fixes a certain time for pay^ 
ment of money the court has no jurisdiction to 
extend the time under S. 148, C, P. Code as other- 
wise it would have the effect of altering the terms 
of a decree which has become final between the 
parties. (Wasir Hasan, A. J. C.) TRibhuv/an 
Dit Singh v. Suraj Bali. 11 0. L. J. 119 : 

78 L C. 387 : 10 0 & A. L. K, 650: 

1924 Oudh 380. 

S. 148— Time fixed by decree — Extension 

of — 'Payment into court — Right to execution. 

Under a decree the appellants were directed to 
pay within a month from the date of the decree 
into Court a sum of Rs. 1,203 and odd and on 
such payment being made the respondeat^ was 



231 


THE YEARLY DIGEST, 1924 


232: 


0. P CODE (1908), S. 149. 

ordered to reconvey a piece of property. The 
money was not paid into Court within the time 
fixed and no application was made either to the 
original court or to the Appellate Court for exten- 
sion of time. The appellant tried to execute the 
decree later on depositing the money in Court. 
Held, that the appellant nut having made the pay- 
ment within tbe time fixed by the decree was not 
entitled to execute the decree. 31 M. 28 ; 72 I. C 
868 fullowed, [Young and Bagulcy, JJd Ma 
PU Mai IK Ko Sit Tin. 3 Bur, I. J. 163 : 

1924 Rang. 375. 

S. 149 — Delay in payment of court-fee — 

Extension of time — Bona fide mistake. 

1924 Lab. 325. 

S. 149— Extension of time given for pay- 
ment of Court- fee — Expiry of time during vaca- 
tion — Payment on reopening day. 

Under an order of the Appellate Court an 
appellant was ordered to deposit the proper Court- 
fee payable on h's memorandum of appeal within 
one month and on default, the appeal was to 
stand dismissed. The month’s time expired 
during the vacation and on the reopening day, 
the appellant could not get stamp for the required 
value from tbe stamp-vendor. So on the next 
day the appellant f jrnished the required stamp. 
Held, that there was no laches or negligence on 
the part of the appellant, that the time fixed for 
payment of the court-fee should be extended till 
the date when it was furnished and that there 
was sufficient cause for reinstating the appeal. 
{Miller, C. 7. and Bucknill, J.) Amir Mandal 
V. Mohan Chandra Mandal. 3 Pat, 337 : 

80 I. C. 1080 : 1924 P. 663. 

-S. 161 and 0. 46, R. 1 — Application for 

reference— Inherent power of Court. 

The applicant when he filed his suit in the 
court of the Subordinate Judge was bold to go to 
the Court of the munsif and when he went to the 
court of the munsit was told that the munsif had 
no jurisdiction. The orders passed were very 
old and an application for reference did not lie 
under O, 46, R. 1. Held, at the same time the 
High Court could take action under S. l5l, C.P.C. 
and pass such orders as may be necessary for the 
ends of justice. {Dalai, J.C.) Jafar Husain 
Khan u. Mt. Chouti. 

10 0. & A.I,. R.U91, 

S. 151— Arbitration proceedings— Power 

of court to appoint receiver. See C. P. Code, 
SCH. 11, Para 3 (2). 78 I. C. 84. 

Ss. 161 and 152— Clerical error — Decree 

— Duty of court to rectify. Mt. Maheshaz;. 
Ramhshar. 1924 Oudh 144. 

^ -S. Consolidation of suits— Joint 

promisees suing separately — Power of Court. 

Where joint promisees sue leparatcly for the 
share of each in a debt due, the court has power 
to consolidate the suits. (Prideaux, A. J, C.) 
Risen lal z). Chen DR a, 

1924 Nag. 196. 

151— Ffror deliberately introduced — 

Power of Ciouri to . I 


C. P. CODE 11908), S. 161. 

Where a deliberate error is introduced in the 
pleadings and the same creeps into the decree 
the court ex debito justiiiae can correct it Q:;der 
S. 151, C. P. Code, subject to safeguarding rights 
of third parties acquired in the interval. In such 
cases, the wronged party should not be lett to 
remedy by means of a suit. {PVa^tr Husain, .4, 
J, C.) Mata Din Singh v. Sheo Darsan Singh. 

78 1. C. 96. 

S. 151 — Execution application dismissed 

for default — Restoration — Appeal, 

Where an execut’on application was wrongly 
dismissed for default and was restored on an 
application being put in under S. 151 and O* 47 
R, I, the restoration is under the inherent powers- 
and no appeal lies. {Suhrawardv, J .) Saradindu 
Mukerjee V. Girish Chandra Tewari. 

78 I. C. 816. 

151 — Execution of decree— Compro- 
mise decree— Subject-matter outside sui t included 
— Power of Court to prevent abuse of process 
and insist on execution of the decree as a Whole- 
Execution. See Decree. 10 0. L. J. 443. 

Ss. 151 and 0 21, K. 1\ — Execution pro- 
ceedings— Power to grant time to judgment- 
debtor for payment of decree amount. 

The Court has got an inherent power to grant 
time to the judgmont-debtor for payment ui the 
decree amount even alter the passing of the 
decree and before he is arrested and brough fc 
before it in execution. [K umaraswami Sastri. J.) 
Pkruri Sooryaprakasam V. Munisw^mi Chetty. 

20 L. W. 176 : 1926 Mad. 42* 

3. 161 — Inherent power — Compromise — 

Mistake — Allegations of fraud— Setting aside 
compromise. 

Where the Court acting on the assurance of 
counsel that the plaintiff has agreed to a com- 
promise and after istuing notice to the plaintiff 
ordered a decree to be passed in terras of the 
compromise and sometime later the plaintiff 
applied to tbe court to review its order alh gmg 
that the petition of compromise and the affidavit 
in support thereof were pat in without her 
knowledge. Held that the court was not bound 
to exercise its inherent power in the case and sej 
aside the compromise on an application. (Pig- 
gott, J.) Dwarka Dhish Prasad Singh, In re, 

46 A. 245 : 22 A. L. J. 118. 

; — 3. 161— Inherent power of court — 

Decree — Attaching decree-holder— Right to set 
off as against. See C. P. Code, Ss 2 (2) and 144. 

28 C. W. N. 988. 

S. 181 — Inherent power of court — Exe- 
cution of decree — Application dismissed in 
default — Restoration without notice to judgment- 
debtor. 

An order restoring an execution application 
dismissed for default without issuing notice 
the judgment-debtor and without examining the 
merits cannot be maintained. 

In restoring an application for execution of a 
decree dismissed in default the Court should 
specifically state under what section of the law 
the order is made. 
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G. T, CODE (1908). S. 151. 

A Ciurt acting under S. 151 of the Code of 
Civil Procedure must state in what manner the 
ends of justice require the revival of the proceed- 
ings, It must sattsfv itself that as strong grounds 
exist for acting under S. 151, C -P. Code as 
would be required on an application for review. 
[Dalai, J- C. and Kfeave A, J. C] Sitapat Ram 
V. Lal Mahabir Prasad, 1 0. W. N. 747. 

S. 151— Inherent power— Rehearing — 

Dcrree against minor impleaded as a major. 

Plaintiff sued to eject defendant who was in 
■fact a minor without describing h'ra as such. A 
■derree was passed. On an application by the 
minor the decree wai subsequeutlv cancelled and 
the case was posted for rehearing Held, that the 
court had iurisdiction to pass the order undt r 
S, 151, C. P. Code. [Burn, J. M) Shami v Jai 
Deei KUar, L. R. 5 A. S31 (EevJ. 

— S. 151 — Inherent hower of court — Vari, 
ance betveen jiidgm^nt and decree — Preliminary 
decree not in accordance xtuith judgment — Reme- 
dy of aggrieved party— Amendment — Power of 
Court. 

Where the judgnaent of the court contained an 
^xpre^'s direction that there was to be a prelimi- 
narv decree for sale, the decree that was actually 
drawn up was a decree for foreclosure. The notices 
issued to the defendants (mortgagors) were noti- 
ces to show cause why a final decree fer sale 
should not be passed. Finally an ex parte final 
decree for foreclosure was passed. The defend- 
ants subsequently applied to set aside the ex 
parte fiaal decree on the ground that the notices 
had not baen served and that the preliminary 
■decree for foreclosure not being in accordance 
with the judgment, all subsequent proceedings 
were void. The court below rejected the applica- 
tion, Held, on appeal that the applicants (defend- 
ants) had no proper notice of the proceedings for 
drawing up the final decree inasmuch as the 
notices were misleading documents having no re • 
liivaocc to the real proceeding which were con- 
templatcil and having no reference to the order 
-evenmally passed. The preliminary decree for 
foreclosure was not in accordance with the judg- 
ment and the mistake being due to an error on 
'the part of the officers of the court must be recti- 
fied bv the High Court in the exercise of its inhe- 
rent jurisdiction. There can be no estoppel 
against a litigant arising out of the wrongful acts 
of the court, permitted or performed by its own 
officials. (fR'afs/j, A. L C. and Ryoes, J .) Bal- 
SOBIND V- Sheo Kumar. 32 A. J 791. 

L. E. 5 A. 645; 82 I. C. 184: 1934 All. 818 (3), 

S. Ibl— -Inherent power — Rtsiiiutton — I 

Improper appointment of Receiver— Refund of \ 
salar)/ paid to Receiver. 

The plaintiff in a suit applied for and obtained 
the appointment of a Receiver over properties 
belonging to A and also properties belonging to 
B, B was subsequently held to have been 
wrongly joined and was dismissed from the 5uit, 
B. thereupon applied to the Court that the plain- 
tiff should return the Receiver’s commission and 
■other charges incurred by her ia respect of the 
liieceivcrship. Held, that the Court had inherent 
•:j&owcr to ordtr the restitution prayed for. The 


C. P. CODE (1908), 8 . 151. 

Receiver’s possession was wrongful ab-iniiic and 
such restitution should be ordered as will so far 
as may be, place the parties in the same position 
that they would have occupied it such decrct 
had never been passed. But for the order the ap- 
oHcant would never have been called upon to 
pay to the Receiver fees for taking charge of the 
property and realising its profits, ard she was en- 
titled under the law to be put in the same posi- 
tioQ so far as may be as if the order had never 
been passed. (Young. 0. C. J. and May Oung, J.) 
Naikwara V. Ma Aye Byu. 1 Esng. 770; 

79 I, C, 724: 1924 Bang. 181. 

S. 151 — Inherent -power — Scope of — Other 

remedy opfn under the Code— Inherent power 
not to be invoked. 

S. 161, C. P. Code, declares the existence of an 
inherent jurisdiction in all Courts to go beyond 
the law of procedure in the ends f Justice, But 
S. 151 does not lay down, and could not lay down 
that a Court may act in defiance of the law of 
procedure, A Judge is bound bv the Code of Pro- 
cedure and the law of limitation. Where the 
Code of Civil Procedure is silent it is possible 
and frequently desirable to apply the provisions 
of S 151. But the following qualification should 
always be applied . S. 151 cann.^t be applied 
where the rule of procedure is already laid down, 
and where owing to the appellant’s laxity they 
waited until it was too late to apply under that 
rule, and endeavour to obtain the relief they 
desire by ignoring the specific provisions of tht 
law. [Stuart, J.) JosHi Shib Prakash v. Jhingu- 
RiA. 46 All. 144: 78 I. C. 416: 1924 All. 446. 

S Ibl— Inherent power — Limits to the 

' exercise o f. 

S. 151, C. P. Code, cannot be called into aid fo 
justilyan act, which, instead of being necessary 
for the ends of justice or to prevettt the abuse of 
the process of tht Court, not only causes or is 
likely to cause incalculable mi-tchief, but also 
perpetuates injustice to third persons who are 
neither parties to the suit nor bound by the decree 
passed therein {Kinkhede,0. A.J. C.) PaNna 
Lal 2/. Mr. Bhagirathibai. 

20 N. L. R. 11: 78 I. C. 601; 1024 Nag. 98. 

— 8. 151 — Inheren t power —Revival of sidt 

— Minor — Decree agai*^st, set aside— Effect of. 

A decree passed against a minor was set aside 
in a subsequent suit on the ground that the minor 
was not properly represented in the prior suit 
and that his guardian ad-lttem had not consented 
to act as such. Afmr the decree in the subsequent 
suit the court below purported to restoie the 
prior suit and revive it in the exercise of its inhe- 
rent powers Held, that the court had no inherent 
power to re-ooen the suit. 10 L, W. 471; 39 A. 8; 

' 5 L. W. 482 Ref. [Spencer, J ) ArumUGa Goun- 
DAN V. Perunanjuppa Goundan 

19 L. W. 283; *1924) M. W N. 389 : 

78 I. C. 76 ; 34 M L. T. (H. C ) 04 : 

1924 Kad. 489 (1): 46 M.L.J 846. 

S. 151 — Inherent power— Scope of —Or- 
der for payment of amount sued for before deci- 
sion of suit. 

S 151, C. P. Code saves the Court's inherent 
power to make such order aa may be necessary 
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C. P. CODE (1908), S. ISl. 

for the ends of justice or to prevent abuse of tlie 
process of the Court, but there is no rule of law 
or equity which requires, in the interest of justice 
that a plaintiff suing to enforce a contract for the 
payment of money, where the claim is disput'^d. 
should be awarded a portion of the araountclaim- 
ed before his right has been esiablished by the 
suit brought ior that purpose. C. /. and 
Kulwant Sahay, J,) Gopal Saran Narain Singh 
V, SiTA Devt. 2 Pat. L K. 159 (Civil): 

5 Fat. L.T. 560. 

Inker eni power. Scope of — Sta- 
tute of limitation not to be overlooked. 

S. 151, C. P. Code is not intended to override 
the express provision of law. In other words, 
where the law provides for a period of limitation 
for a particular class of application, the Court 
cannot ignore the provisions of the law of limita- 
tion by appealing to S.151, C.P. Code That section 
is intended for cases ior which the strict letter ol 
the law provides no remedy 46 A. 144: 1 Pat, 277: 

1 Lah. 263; 42 B. 367; 47 M. 171 Rel. {Dantels, J.) 
Tota Ram v, Panna Lal, 92 A. I. J, 583; 

L. R. 5 A. 347: 79 I. C- 997: 46 A. 631: 

1924 All 668 (2). 

S. 151 — Inhcr&nt power — Resiiiuiion — 

Power to order. 

Even in cases which are not covered by S. 144. 
a court has inherent power to order restitution 
if the interests of justice require it. [Dass and 
Ross, JJ.) Kamalanath Jha v. Mobit Narain 
JHA. 5 Pat. L. T. 663: 78 I. C. 310: 1924 P, 800, 

S. 151 — Inherent power — Stay of proceed- 
ings -’Decision of anothtr tribunal. 

The Court has inherent power to postpone the 
hearing of a suit pending the decision of a select- 
ed action and to make an order for stay of cross 
suits on the ground of convenience 38 C. 927; 40 
C. 965 Ref. This inherent power is not to be ex- 
ercised capriciously or arbitrarily and is to be ex- 
ercised to facilitate that real and substantial 
Justice for the administration ot which alone 
Courts exist. 17 G. 272: 16 M, 380; 33 C, 927, 933 
Rel. [Moukerjee and Chotzner, JJ.) Syed Abdul 
Alim v. Radaruddin. 28 C. W. N. 295; 

1924 Cal. 757. 

S. 161 — Inherent power — When can be 

invon$d — Specific provision tn the Code. 

A Court cannot invoke its inherent jurisdiction 
where there is a provision in the Code which 
would meet the requirements of the case. (Baker, 
). C.) Mt. Muliai/. Partab, 

1924 Nag. 395. 

S. 151— Inherent power— Scope of — No 

power to add to or alter Judgment except by way 
of review, See C. P. Code Ss. 115 and 151, etc. 

3 Pat, 778 

S. 151 — Inherent power — Remand — 

Specific provisions of Code, 

Where the Code contains specific provisions 
which would meet the necessities of a case, an or- 
der of remand under inherent powers should not 
be made, [Sanderson, C,J, and Chakravarty, J,) 
Rajani Kanta Saha v, Rajendra Kumar Bose. 

82 I. C, 663. 


C.P. CODE (1908), S. 161. 

— — S. 151 — In function— Powers of High 

Court 

The High Court has an inherent power to grant 
an injunctioo in suitable cases irrei^pective of the 
provisions of O. 39, C, P. C, [Abdul Raoof J.y 
Samandar V. Fazal. 78 I. C. 802 (1).. 

S. 151 — Injunction— 'Inherent power — 

Ejection to Municipal Council — Inquiry by civHf 
court into disputes — Power of court to issue in- 
terim iujunction — No inherent power, See Mad,. 
Dt. Mun. Act, S. 303. 47 M. L. J. 201. 

_ S 151 — Injunction restraining sale — Sale 

ignoring injunction {Oldfield and Devadoss, JJ. ) 
Mamillayya V. Venkataratnam. 1924 Mad. 100. 

S.151 — Powers under—When to be in* 

voked. 

S. 151, C. P. Code, cannot be invoked except in 
cases where there is no specific provision in the 
Code. iZafar AH, J.) Mehtab Shah v. Ali Hai- 
dar Shah. 82 I. C. 234. 

S. 151— Rectification of mistake — Igno* 

ranee of fact. Maroti Sonar v. Chitaman Sonar. 

1924 Njrg. 68. 

S. 151 — Remand — Inherent powers-^ 

When to be used, 

A remand under the inherent powers of a 
Court can be made only when the justice of the 
case requires it. iWalmslcy and Ghose, JJ.) Sasi 
Mukhi Dasi V. Abinash Chandra Holder 

80 I. C. 172. 

S. 161 — Remand — Powers of — Inherent 

power. 

Quaere if there is an inherent power to remand 
vested in a Court of appeal. [Krishnan and' 
Waller, JJ,) Addri Chelamayya v Lakshmi 
DevAMMA. 79 I C. 85T. 

S. 161 and 0.47, E. 1 — Dismissal of a suit 

on a technical ground, and subsequent restoration 
under S. 151 — Its inherent power — Proper procer 
dure under 0. 47, R. 1 — Revision. 

In a suit bv a Landlord against his tenant which 
was dLmissed on a preliminary ground he after 
remedying the defect applied under S, 151 instead 
of under 0.47, R. 1 and the Lower Court restored^ 
the suit. Held by the High Court that there is 
nO inherent jurisdiction in the Court to set asider 
its own decree under S. 151 and the proper 
procedure was for the plaintiff to apply under 
O. 47, R. 1 and that the High Court ought not to 
exercise rcvisonal powers in such cases. (Das and 
Ross^ JJ.) Rameswar Mahton V. Lala Dwarka. 
Prabad. 3 Pat. 778 : 1925 P, 36. 

— S, 151 — Restitution — p0wers of Court, 

The power of a Court to grant restitution is not. 
confined to ca^es covered by S. 144 but may be 
extended to other cases under S. 151 read al -ng 
with S. 144. [Campbell, J.) Ganga Ram v, Natha. 
Ram* 1924 Lah- 683^ 

^ S. 151 — Remand under inherent power — 

Appeal — Maintainability— If can be re- considered 
, There is no appeal against a remand made 
under the inherent powers of a court, but when 
the matter comes up for final disposal the court 
has power to reconsider the correctness of the: 
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C. P. Code (1903), S. 151. 

order. {Das and Ross, JJ ) Babu Ram Rai 
Maheswar Prasad Singh. 78 I. c. 466 

^ S, 161 — Scope of other provision of law 

applicable 

Whe’e there is a specific provision of law ap- 
plicable to a case S, 151, C. P Code ought not to 
be invoked. {Pipon, J. C.) Chandan v. ivTt. Bibt. 

75 I. C. 198, 

; S. 151 —Stay of execution— Leave to appeal 

to Privy Council not granted— Exercise of powers 

A court has inherent power under S. 151. C.P.C, 
in appropriate circumsrances to stay execution on 
receipt of an appPcation for leave to appeal to 
the Privy Council pending the passing of orders 
On the application. But such inherent powers 
Should be sparingly used and onlv on good 
grounds being established. Language of O. 45, Rr. 
5 and 13 considered. [Kincaid, J. C. and Aston, 
A. J C.) Narumal jagatmal. 82 1. C, 739. 

S. 151 — Stay of suit — Inherent power — 

Vexations and oppressive suit— Natural forum 
avoided by plaintiff — Evidence accessible outside 
Jurisdiction. 1924 Bom. 90, 

- — - - S, 15\— Suit dismissed for default in 
absence of both parties owing to reorganisation of 
Courts and change of venue— Application to res- 
tore case filed out of time — Whether Court has 
power under S. 151. C^P.C., where no ground avai- 
lable under S. 8, Limitation to excuse delay. 

The provisions of S. 151, Civil Procedure Code, 
cannot be invoked in cases in which a party has 
had a definite remedy open to him but has failed 
to resort to it within the time allowed by law and 
so has lost it. {Lentaigne and Carr, U A Mrs. S.G. 
M. Samson v, Silvaran. 3 Bur, L, J. 47 : 

82 I. C. 418 : 1924 Rang. 274. 

Ss. 151, 152 — Powers under — Decree not 

in conformity with judgment— Review if neces- 
nary. 

Where a decree is not in conformity with the 
judgment, a court has jurisdiction under Ss. 151 
and 162 to rectify the mistake and an application 
for review is not necessary. Nor is the inherent 
power of the court restricted to Ss. 151 and 152, 
C. P, Code. [Suhrawardy and Chotzner^ 77.) 
Kabir-ud-din Mondol V. Entaj Mondol. 

79 I. G, 586. 

Sb. island 0 20, R. 3 — Suit for pariilion 

— Issue as to Court-fee— Defence of impartibility 
— Decision on issue as to court- fee — Transfer pen- 
ding suit— Rights of transferee. 

In a suit for partition by an younger brother 
against his elder brother, the defence was that 
the property was impartible. An issue was raised 
as to the sufficiency of the court fee-and the subor- 
dinate judge before whom this suit originally 
came, decided this issue in favour of the plaintiffs 
bolding that the suit was one for partition only. 
No appeal waa made against this order. In the 
meantime the elder brother died and his sons were 
substituted in his place as his representatives The 
plaintiffs moreover sold a portion of the property 
toother persons who were added as plaintiffs, 
The suit then came before another subordinate 
judge who took up the question as to the suffi- 
ciency of the court-fee again and decided that 


C. P. Code (1908), . 152. 

the plaintiff was bound to pay an ad valorem court' 
fee. Held, that the order of the prior subordinate 
Judge was a judgment and c.iuld not be altered 
save as provided by S. 152 or on review. S. iSl, C. 
P.C., cannot confer jurisdiction on the Court fo do 
what IS prohibited by p sitive law. S. 152, C. P. 
Code relers merely to clerical or anthuietical 
mistakes and was of no assistance in the ca^e. 
The devolution of interest pendi: g the suit could 
make no difference in the court-fee to be paid, 
The plaintiffs came in the interest of their venoor, 
the original plaintitt, and their position was iden- 
tical with his. [Das. and Ross, JJ.) HarihaR 
Prasad Nakain deo v. MAHE^wARI t rasad 
Narain Deo. 3 Pat. 664 : 82 I. C. 813 : 

1925 P. 47. 

S. 151 and 0. 7, R. 11 — Rejection of plaint 

— Inherent poujtr of Court-Suit by next friend 
of minor, 

The instances given in O. 7, R. 11, C. P. Code 
empowering the Court to reject a plaint are not 
exhaustive and they do not limit the powers of a 
Court. A Court has jurisdiction in a proper case 
to dismiss a suit filed by the next friend of a 
minor on the ground that it is not in the interests 
of the minor that the suit should be allowed to go 
on. {IVazir Hasaii and Neave. A 7. C5*) ThakUR 
Harihar Bakhsh Singh v, Thakur Jagannath 
Singh. 11 0. L. J. 260 : 1924 Oudh 413. 

S. 152— Decrttc — Amendment — Discre- 
tion — Variance between judgment and decree. 

It is made obligatory on the court, if there is 
any variance between . judgment and decree to 
bring them into confoimity. The word “may” 
ID S. 152 does not make it discretion ery with the 
court to order the correction but merely enlarges, 
the powers of the court by providing that such 
correction can be done at any time ; or in other, 
words, the section simply emphasij-es that no. 
lapse of time would disentitle the' court to make 
the correction [Suhrawardy and Graham, JJ.) 
Chandra *Kumar Mukhopadhya y. Sudhansu 
Badani, 28 C. W. N. 873 : ■ 

80 I, C, 55 : 1924 Cal, 895. 

S. 162 — Clerical or arithmetical mistakes. ■ 

— Mistakes in pleadings, etc, 

A mistake in the final form of an order may 
well be due to an original mistake made by the 
party or his lawyer in making the application. 
That is not a reason for refusing to correct a 
mistake ; otherwise there should be no object it> 
the legislature giving the Courts jurisdictipn to 
correct mistakes. Mistakes of the kind which may 
be described as clerical, or due to an oversight 
between a decree ntsi and a decree absolute, are 
in the majority of cases the mistake or slip of the 
party who sets the Court in motion [Walsh and 
Ryves, JJ.) Allah Dia v Rahimuddin. 

22 A. L, J, 216 ; 1. R. 6 A. 102 : 78 I. C. 166 r 

1924 A. 620. 

■ S, 152 — Decree not in accordance with 

judgment — Afnendinent. 

In a suit on a bond against the legal represen- 
tative of the deceased obligor, Judgment was given 
against him in that capacity but a decree was 
drafted making him personally liable. Held thA' 
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C. P, Code (1908), S. 152, 

Court should amend the decree under S. 152, 
C.P.C. to bring it in conformity with the judgment 
{Zafar AH, J,) Chanda Singh v, Fateh Grand. 

1924 Lab. 621, 

S. 152 — Decree — Amendment — Pendency 

of apfeal, 

pEven though an appeal is pending from a decree 
it is open to the Court that passed the decree to 
amend it. (Das and //.} Rev\ Mahto v 

Dalu iVlAHTO. 2 Pat. L* R. 6 ; 78 I. C, 794 (1) : 

5 Pat. L. T. 688 : 1924 P. 528 

S. 152 — Error in plaint — D ascription of 

properly — When can be amended — Lapse of time 
— Effect. 

S. 152 applies only to the correction of acciden- 
tal slips or omission. If the error is made deli- 
berately, a Court will not lend its aid to correcting 
the same. Bu*- even accidental errors will be not 
corrected if third parties have acquired rights 
under the judgment in the interval. Lapse of time 
has nothing to do with the question. (War.ir 
Hasan, A. J. C.) Mata Din SiNGh v.' Sheo Dar- 
SHAN. 78 I. C. 96. 

— S. 152— Omission of one of the mortgage 

properties in plaint and decree —P'WVar to correct. 
Maung Chit Hlaing v. N. A. R. M. Chetty. 

1924 Rang. 104. 

S. 153 and 0. 1, R. 10— Deadman — Ap- 
peal against — Addition of legal representatives— 
Procedure, 1924 Mad. 56. 

“S. 163 and 0. 2, R. 2 - Valuation delihey^ 

ately inflated to get round a previous decision — 
Whether an abuse of process — Plaint to bn return 
cd to the proper Court. 

The plaintiff instituted a suit for rent and an 
ejectment suit against his tenant which were 
dismissed by the district judge on the ground of 
want of plaintiff’s title. 

He instituted a second suit, with a view to get 
ever the plea of res judicata, for recovery of pos- 
session of the house from the tenant which was 
also dismissed. The District Judge on appeal, 
allowed the appeal, decreeing the suit on dm 
ground that S. 11 of C. P. Code was no bar. The 
High Coun in Second appeal, reversing the deci 
sion of the lower appellate Court held^ 

Per Walsh, A. C. J that the plaintiff's 
attempt to dodge the previous judgment ought to 
l>e defeated, and that the suit was an abuse of 
the process of Court within the meaning of S. 153 
C, P. Code. 

Per ^ulaimaii, J. — The valuation was delibera- 
tely inflated in order to provide a ground for- 
getting round a previous decision and the pro- 
per course was to direct the plaint to be returned 
for presentation to the proper Court. (Wulsh, A. 
C. J. and Sufaiman, J.) M^han Lal BhutEsh- 
WAK. L. R. 6 All. 709 (Civil). 

S. 163 and 0, 6, R, 17 — Plaint — Amend- 
ment — Power of court after decree is made. 

1924 Bom. 166 

— ^ 0. 1, Hr. 3 and 6— Misjoinder of parties 

and causes of action — Suit for possession— Diffe- 
rent persons n possession of different plots. 

1924 Nag. 56. 


C. P. Code {1908), 0. 1, B. 3. 

0. 1 R. 3— RequTements. 77 I. C, 1028, 

0. 1, R 8 — Leave of Court — Grant of — 

Form of. 

U is not necessary that the leave of court re- 
quired under O. L R- 8 (1), C P.C. should be ex- 
press. It i^ enough if it couM be gathered from 
the proceedings 21 C. 180 ; 20 C. iOO Ref. (Mu' 
kerjee, /.) Krishna Kumar Deb v. Atud Chan- 
dra Grose. 39 G. L. J. 612 : 1924 Cal. 998. 

0. 1, R. 8— Object of —Applicability- 

Conditions— Right to sue in original plaintiff and 
community of interest between hirn and members 
of the eJass—Suit m name of wrong plaintiff — 
Effect— 0. 1, R- 10 — Appli- ation of — Conditions 
— Bona nde mistake in institution of suit — 'tTe' 
fessitv — Pleadings— Amendment of, by introduce 
ing case off^aud—Whin granted and when not. 

The plaintiff, describing himself as a creditor 
of a person who had been adjudicated an insol- 
vent, and whose estate was represented bv the 
Official Assignee ot Ringonn. sued for a declara- 
tion tnat a sale-deed executed by the Ofidcal As- 
signee in fav'uir of the defendant was null and 
void. The defendant pleaded that the plaintiff 
was not a creditor nf the insolvent and had no 
locus standi to maintain the suit. 

When the trial was about to commence, one K, 
who i^ad all ^long represented the plaint'ff, ap- 
plied to be added as a plaintiff to obviate the tech- 
nical bjection raised bv the defendant 

Held, that if the plaintiff was not a creditor of 
the ins 'Ivent, the apjlicati m was not sustainable 
under O 1. R. 8, Civil Procedure Code ; that, if 
the plaint ff was a creditor, the assumed neces- 
sity for the anplication did I'Ot exist and it equ- 
ally failed ; and that the application could n<d be 
allowed under O, I, R. 10, as there was no alle- 
gation even that the suit was instituted originally 
in name of a wrong person through a bona 
fine mistake. 

O. 1, R. 8, Civil Procedure Code, presupposes 
the existence of a rignt of suit in the chintiff 
who instituted the suit, and the communitv of ui- 
terest between him and the others of the class is 
(he prerequisite necessarv to enable him to re- 
present the class. If the plaintiff turns out not to 
be a member of the class on whose behalf he pro- 
fessed to institute the suit, the suit is nor a repre- 
sentative suit and no member of the class is con- 
structivelv a party to it 

Quaere ; — Whether O, 1, R. 10, Civil Proce- 
dure Code, applies to cases falling within O. 1, 
R. 8. 

On tbo sime date on which the abovemention- 
ed aoplication was made, another application 
was made by the original plaintiff for leave to 
amend his plaint by saying that the defendant 
was a benamidar for tha insolvent and that the 
agent of the Official Assignee who conducted the 
sale on his behalf made a pretence of selling the 
property by public auction but really sold the 
property by private contract t > the insolvent, the 
defendant being merely a benamidar for the 
insolvent. The materials, ff any, which substan- 
tiated the allegations of fraud, thus sought to be 
added were not referred to in the affidavits filed 
in suDport of the application. 

Held, that in the circumstances and in vie^^ of 
the great delay in making the application from 
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which witit of bona ficies ini.^ht be inferred, the 
Coa''t belnv was right in rejecting the anplica- 
tion. [Venkatasuhba Rao^ J.) Aivak v. 

Pachaivappa CrtETTi. 1924 M W N 522 : 

82 I. C. 492 : 1924 Mad. 883 ; 47 M. L. J. 540. 

—0. 1, R. 8 and 0. 23, R. ^^Representative 

suit -^Death of some of the rcspondcnis-Omis- 
sion to impleeid legal representatives — Abate- 
meat 

Where certain defendants were parties to the 
suit and the appeal in a reoreseutative capacity 
under O. 1, R. 8, C, P. C. and s ime of them im- 
pleaded as respondents in second appeal die du 
ring the pendency of the second appeal, the ap- 
pellants are not relieved from the necessity of im- 
pleading their legal representatives within the 
time prescribed by law. The omission to do so 
in time will cause an abatement of the suit, 
{MartineauandMotisagay^JJ.) Wali Mahamad 

V, Mahlu. 6 Lah, L. J. 360 : 5 Lah 439. 

0. I, Permission given to 15 i«' 

dividuals to stie on behalf of community — Suit 
filed by 12 only~^lf maintainable-^Noitce — Ser- 
vice of. 

Permission was given under O. 1, R. 8, C. P. 
Code to l5 specific individuals to sue on behalf of 
the village regarding a customary pasture right. 
The suit was actually filed by only 12 of them. 
Held, the suit was not maintainable without fresh 
permis non of Court. Principle regulating repre- 
sentative suits discussed The i.ssuing 0 1 a notice 
undjr O 1. R. 8 is not a mere matter of formality. 
The c immunity on wniise behalf the suit is 
brought has a right 1 1 k lO wh ) i s representing 
them and if anybody is not satisfied that his inter- 
ests are properly represented he can take steps to 
protect hts position and this object vill be nulli- 
fied if the Court does not see to a proper service 
of the ii titice 17 C. 9)6 followed. [Mu^erjee, J) 
Abdul Hakim v. Abdul Gami. 80 I. C. 26. 

— 0. 1, E. d — Applicuhility to mortgage 

suits. 

The provisions of 0. 1, R. 9 apply to prceedings 
under O. 34, C, P. Cide. {Suhrawardv and 
■Graham, JJ.) Khsrodamvi Dasi v, Habib Shaha. 

82 I. C, 638 ; 29 C. W. N. 51. 

0. 1, R. 9 -Mon-joinder— Effect— Form 

of decree. *^6 G- 

0. 1, R. 9 -ParUcs to suit— Persons in- 

isresfed in easement^Joinder of. 

Where the Dlaintiffs sued for a dechration of 
their right to certain laud as against the defen- 
■dants WHO under a claim of ease neat were alleg 
ed to have obstructed olaintiffs in the enjoyment 
of the land. Held tha^ the contention that all 
persons interested in the right of easement were 
necessary parties to the suit was without sub- 
stance. The cause of action on the pleading? was 
against those persons only who were alleged to 
have interfered whh the niaintiff’s right. 75 C. 

W, V 249 ; 19 C. W. N. 1211 Ref. {^uhrawardy 

and Graham, //.) SURJA Narain BerA v. ChAM- 
DRA Bera. 40 C. L. J. 74 : 1924 Cal. 1050. 

.0. 1, R. \0— Addition of pariies^Power 

, 3 f Court— Discretion how exerdsed^-Change in 

Y D 1924—16 


C. P. CODE (1908), 0. 1, R. 10. 

the nature of suit— Effect of — Voidable title — » 
Plea in defence. 

O, 1, R. 10, C. P. Code, confers a discretion up- 
on the Court and that discretion must be exerci- 
sed in view of the special circumstances ot the 
particular litigation subject, however, to the 
general rule that parties cannot be added so as to 
alter the nature of the suit, it is further plain 
that a person may be added as a party to the 
suit only in two cases first, when he ought to have 
been joined and has not been so joined or second- 
ly when without his p'-esence the question in 
the suit cannot be completely decided. Where 
in a suit tor rent the added detendants were 
neither necessary nor proper parties and the 
plaint as framed did not disclose acause of action 
against them and there was no allegation that 
they had prior to the suit set up a claim to realise 
rent from the tenant defendant, much less that 
they had actually intercepted the rent payabte by 
him. Held, that the defend mts who bad been 
added were improperly impleaded. [Maker fee 
and Suhrawardv, JJ) AbdUL Gxfur v Ali 
MiaH. ^ 28 C. W. N, 805 : 82 1. C. 369 : 

1925 Cal. 26. 

0. 1, E. 10 and 0. 22, E. Hi— Mortgage 

suit — Preliminary decree — Addition of parties. 

It is corapet<"nt to the Court to add a person 
interested in the equity of redemption as a party 
to a suit on a mortgage even after the passing of 
the preliminary decree therein and to re-open the 
prior proceedings so far as he is concerned. Reith 
V. Butch r 25 Ch. D. 750 tollowed, 31 I. C, 849 
dissented from. {Phillips and OdgcrSf JJ.) 
Krishna Aiyar v. Subramanya Aiyar. 

34 M. L. T. (H. C.) 114 : 1924 M. W. N. 364 ; 

1924 Mad. 648 : 46 M. L J. 368. 

0. 1, R. 10— Partition suit— Defendants 

struck out of the record at the instance of the 
Plaintiff - Whether an appeal lies, 

Where in a partition suit the defendant con- 
tended that one of them B had no interest in the 
suit hems, and B sold his alleged interest to R, 
the Dt. Munsif added ^ as a party defendant. 
Subsequently the plaintiff applied for striking 
out B and R and the Munsif without deciding the 
question whether ^ had any interest in the pro- 
perty, ordered that B and R should be struck out 
which was set aside on appeal. Held, on revision 
by the High Court that R was entitled to appeal 
from the order striking out his name from the 
array of delendants in as much as the order 
should be looked upon as a decree declining to 
adjudicate upon the claims of B and therefore of 
R. Rama Rao v. Raja of Pilapnr I. L R 42 M. 
219 relied upon. {Das and Ross, JJ.) Ranji Pan- 
DEY 2 /. AlaHKham. ^ Pat. 859. 

0. 1, R. \0— Partnership — Suit for dis- 
solution— Death of defendant— Application by 
son to be impleaded— Delay in applying— Proac- 

dure. 

Subsequent to the preliminary decree in a part- 
nership suit, the defendant died and the son ap- 
plied to be impleaded more than 3 months after 
the death but within less than 6 months, which 
was the period allowed before the amendment of 
art. 177, Limitation Act. Held in the interest of 
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jastice ihe court can take action under O. 1, R. 10 
to add all the parties interested. [Spencer^ J .) 
Ramaswami Chettiab V* Adappa Chettiar. 

78 I. C, 168- 

0. 1, R. 10 — Plaintiff — Major wrongly 

described as niirtor^ — Amendment of plaint — 
Order striking oif nan^e of plaintiff — Apptal. 

Certain reversiorers sued to set aside aliena- 
tions of property after the death of a Hii du 
widow. One ct the plaintiffs was described in ihe 
plaint as a minor but be was actually a major. 
The defendant pointed nut the defect whereupon 
the Court ordered the plaint to be amended by 
describing the said plaintiff 3 ^= a major. The or 
der was not complied with and the Court struck 
off Ihe record the name of that plaintiff. Even- 
tually the Suit was dismissed on the merits. Held 
that the order of the lower Court was correct. 
Thorgh the order was not appealable its validity 
could be questioned on appeal from the fit al 
decree in the case. [Siynpson, A. J C.) Lachhmi 
Marayan V, S^UG Ram. 11 0. L, J. 154 : 

1924 Oudh 428. 

0. 1, E. 10- Plaintiff if can he transposed 

as defendant. 

A Court has power under O. 1, R, lO to trans 
pose a plaintiff as a defendant. {Snhrawardy 
And Duval, JJ,} Padma Lochan Pal Kali 
Kamal Pal, 82 I. C. 649, 

0. 1, E. 10 (1) — Addition of parties — Sub 

siiiuiionof plaintiff — Mo cause of action for 
original plaintiff — Effect off 

Under O. 1, R. 10 (1), C, P, Code the Court has 
power to substitute or add parties in cases where 
there has been a bona fide mistake as to the 
person in whose name the suit has been institut- 
ed. The condition of such substitution or addi 
tion is that it is necessary for the determination 
of the real matter in dispute to do so. When the 
matter in dispute cam ot be determined without 
the joinder or substitution of some other person 
as plaintiff, this may be ordered ; but where the 
joinder or substitution is sought not for this pur- 
pose but merely as an occasion or pretence for 
altering the character or scope of the real matter 
in dispute, by introducing fresh matters of dis- 
pute then the Court ought not to grant peimission. 
The existence or otherwise of a good cause of 
action or of any cause of action at all is, no 
doubt, a point touching the nierits, with which 
the Court is not at that particular stage directly 
concerned ; but the rule in question is not in- 
tended, and ought not to be used to enable a 
person who has no right of action to introduce 
another person in whom there is a right of action 
as plaintiff along with or in lieu of himself, as 
this would be entirely altering the character and 
scope cf the matter in dispute and virtually con- 
verting the suit instituted by one person into a 
new su it by another person, 1 M 383 ; 6 C. 370 ; 
6 C. 827; 6 B. 538; 6 B. 672 Rel. {Chandrasekhara 
Aiyary C. J. and Ra'niaswamy Iyengar, J,) GON- 
OAPFA V, Manjappa. 2 Mya. L. J. 1. 

0, 1, E. 10 [5)— Suit against agent— Ad- 
dition of principal — Limitation. 

■Where there is a misdescription of the defen- 
dant in the cause title there is coniplete power in 


C. P. CO PE (1908). 0. 2, E. 2. 

the Couitto make the necessary correction without 
any regard to lapse of time, for in a case of 
misdescription the Court will not have any diffi- 
culty in coming to the conclusion that the defen- 
dant bad been substantially sued though under a 
Wrong name. But there is a great difference be- 
tween misdescribing a party intended to be sued 
and suing a wrong party, Where in the suit as^ 
laid a personal decree was sought for agaiiLst the 
Agent, East Indian Railway Co. and there was no 
suggestion in the plait t ihat it was sought to bind 
the Railway Company by any decree that the 
phont ff might obtain against the defendant, an 
apt hcation to bring on record the Railway Co. as 
leprescnted by the agent is in substance one for 
the additii n of a new party and the Eart Indian 
Ry. Co. would be entitled to set up the plea of 
limitation. 

When there are two known persons in exis- 
tence and the plamtiff brings the suit against one 
of them and afterwards applies to have the other 
brought on record as a defendant on the ground 
that he all along intended to sue the other and 
that in substai ce he sued the other and no ques- 
tion of representation arises in the case it is im- 
possible to maintain the view that the case is one 
of roisdcicriptioi-j. [Das and Ross. JJ.) East 
Indian Railway Co. v. Ram Lakhan Ram. 

3 Pat. 230 : (1924^ P, H. C. C. 9 : 78 I, C. 312 : 

1925 P. 37. 

C 2, E. 2— Bar of suit— First suit for 

possession— Subsequent suit for mesne profits.. 

1924 Cal. 442, 

0 2, E. 2— Bar of suit — Mortgage— Suit 

by mortgagee for possession on default of pay- 
ment oi iiitertst*- Subsequent suit under S 12 of 
P Unjab Act ii of 1913 — MaintainabiPty. 

1924 lah. 21. 

— 0, 2, E, 2 — Cause of action, meaning cf 

— Cause of acHon, whether identical or dffferent^ 
criterion (f Usufi uciuary mortgage — failure to 
get possession — Right to sue for possession as well 
as mortgage money — Transfer of Proper iy Act- 
(IV o/l8tt2), S- 68 [c]— Omission to sue far alter- 
native rcliefsSuit for money after dismissal of 
suit for possession^ whether barred. 

A cause of action for a suit is the bundle ©f 
essential facts which it is necessary for the 
plaintiff to prove in order to succeed. 

In judging whether the causes of action in two- 
suits are identical, the criterion is to see whether 
the same evidence will maintain both aciions. 40 
B. 351 referred to. 

In the case of usufructuary mortgage where- 
posses-uoD is not delivered in pursuance to the 
mortgage contract, the mortgagee has a right to 
sue for either of two rehefs (1) recovery of pos- 
session (2) recovery of mortgage money and in 
both suits he will be entitled to the reliefs om 
proof of the same facts, viz. (1) execution of mort- 
gage, (2) failure to deliver possession 

Consequently where a mortgagee sued merely 
for possession and on the dismissal of the suit 
filed a suit for recovery of money. 

Held, that the cause of action in the two suits, 
being the same, viz. failure of -the mortgagee to 
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get possession the suit was barred by O. 2 R. 2, 
C.P C, \Neave, A. J. C.) Sheo Ratan Singh v. 
Babu Ram Singh. 1 0. W. N, 749 : 

10 0. & A. L. R 1165. 

0, 2, R. 2 — Causes of action—SpHtting of 

— Different cause of action — No bar. Mt. Bhag- 
JOGINI V. Sakhi Mahton. 77 I. C. 500 (1). 

0. 2, R. 2 — Caus6 of action — Properties 

different — Separate acts of ouster — Separate siUts 
whether barred, 

A cau'ie of action is defined as constituting 
every fact which plaintiff has to prove to get judg- 
ment it' his favour It refers to the grounds set 
forth in the plaint and has no relation to the 
defence .«et up. It must be antecedent to the date 
of suit. Where two houses were sold to a person 
under one document and he was ousted there 
from on different occasions, there are two sepe 
rate cau‘^es of action and he can bring two sepa- 
r^ite su ts in respect th<^Teof. {Kinkbede, A, J. C.) 
Venkat Bhat V. Mr Yamuna. SO I. C. 286. 

0, 2, R. 2 — Cause of Action— Meaning of 

— Different causes of acii'^n — Suit for possession 
— Mahomedan heir— Suit for doivet. 

A ^fah')medan lady died leading considerable 
property and her husband R, her sister Q and a 
minor da^ighter K. as her heir?. The sister Q sued 
for recovery tf possession of I er share of certain 
zamindari properly as heirs to the deceased im- 
pleading R and K as defendants and alleging tha t 
R had taken possession of the whole property im- 
properly in the name ot Y. Two years later the 
same pliintiff brought a suit against the same de- 
fendants alleging that as the dower debt due from 
I? to the deceased lady had been unpaid on the 
date of her death plaintiff was entitled to a share 
of it tor her own benefit and another share for the 
benefit of Y. The defence was that the suit was 
barred by the provision ^ uf O, 2, R. 2, C.P. Cf.de. 
Held, that the causes of action for tlie two suits 
were not identical and that (he second suit was not 
barred bv O. 2. R 2. C.P. Code, [Mears. C. J. and 
Piggolt,J\ Abdur Rashid v. Qudratunnissa 
Bibi. 22 A. L. J. 432 : L. R. 5 A. 321: 79 I. C 338: 

46 A. 642 : 1924 Ail. 713. 

— 0. 2, R 2 — Damages — Claim for^ against 

vendor — T^ismissal of prior suit for possession. 

Where a prior suit lor possession under a con- 
veva^'Ce of immoveable property is dismissed a 
subsequent suit lor damages against the vendor 
is not barred under O 2. R. 2, C. P. Code at any 
rate where the claim for damages has been le- 
served in ihe previous suit, [Mooktrjee and 
Suhrawardy. JL) Laksham Chandra Mandat. 
V. Takim Dhali. 39 C, X. J. 90 ; 

1924 Cal. 568 : 28 C. W. N. 1033. 

0. 2, R. 2 and S. 11 — Dismissai of suit — 

Misdescription — First suit — Bar, 

Where a suit is dismisst d on the ground the 
properties are wrongly described, there is no bar 
to toe filing of a fresh suit cither under S. 11 or 
under O 2, R. 2. C P. C. (Scott Smith, J.) Bika 
V. Balanda. 78 I. C. 579. 

0. 2, R, 2 — Distinct causes of action — ■ 

Plaintiff if bound to unite in one suit — Bar, 


G. P. CODE (1908) 0. 2. R. 2. 

Where there are perfectly different causes of 
action, though it might be open to a plaintiff to- 
join them in one suit he is not bound to do so 
and the failure to do it will not be a bar under 
O 2, R. 2. (Baker, 0. J, C.) Lallu Hrasad v. 
Babu Lal. 76 I. C. 218. 

*0. 2, E. 2 — Hindu widow — Alienation — 

Setting aside — Successive suit by revei si oners. 

A Hindu widow in possession of her husband’s 
estate made several alienations of it in favour of 
the defendant. The plainti0, a reversioner, 
brought a suit for recovery of some of the proper- 
ties so alienated but omitted to sue for the re- 
maining items. In a subsequent suit for posses- 
sion of the items so omitted, Held, that the sub- 
sequent suit was barred by O. 2, R, 2, C.P Code, 
(Mukerji and Dalai. JJ) Darbari Lal v. 
Gobind Saran. 22 A. L. J 763: L. E. 6 A. 666 : 

46 A. 822 : 80 I, C. 31 : 1924 All. 902. 

0, 2, R. 2 — Instalment bond — Prior suit 

for some instalments--If bars subsequent — Time^ 

1924 TJag. 61, 

0, 2. R. 2 and 0. 23, B. 1 — Omission to 

sue for a portion af ihe claim — Withdrawal #/ 
suits with liberty to bring afresh suit — Subse- 
quent suit including claim previously omitted. 

The plaintiff who had omitted to sue for a por- 
tion of his claim withdrew the suit with liberty 
to bring a fresh suit under the provisions of 
0.23, R, 1, C.P Code. Later on he brought a suit 
including the portion ot the claim so omitted in 
the prior suit. Held, that effect of withdrawal 
under O. 23, R. 1 was to leave the parties in the 
same position as if no such suit had been insti- 
tuted and that 0.2, R.2, did not deprive the plain- 
tiff's right to include the omitted portion of his^ 
claim in the subsequent suit. 10 M. 160. 18 AIL 
53 followed. (Young, J.) Ma Po v> A. Bux. 

3 Bur. L. J. 189. 

“0. 2, E 2— Part of cause of action occur- 
ring later— Second suit based on that part is not 
barred. [Hallifax, A. J. C.) Kesheorao v. 
SuKLYA Mali. 19 N. L. R. 170 : 76 L C. 122 : 

1924 Nag. 61. 

0 2, R. 2 — Payment under decree^Stdi 

for deolaration of right— Subsequent payment — 
Fresh suit — No bar. 

Defendant obtained a decree on a mortgage 
and the judgment-debtor paid half the decree 
amount into court. The plaintiff thereupon suedf. 
the defendant for a declaration that he was 
entitled to a moiety of the amount paid into court 
an4 obtained a decree. Subsequently the judg- 
ment-debtor paid- the remaining decree amount 
into court and thereupon the plaintifif brought a. 
suit for declaration of his right to a moiety of that 
amount. Held, that the plaintiff’s right to a 
moiety of the amount was conclusively decided by 
the prior suit and that the subsequent suit was 
not barred by O. 2, R. 2, C.P. C. inasmush as the- 
plaintiff could not have sued for a share of further 
payments which might or might not be made. 
(RuLlan, A. J, C.) Laltoo v. Bajrangi Lal. 

10 0. * A. X. R. 574.. 
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-0 2, E. 2 — Suff for partition — First suit 

against members, of the family -^Second suit aga- 
inst alienees— No bar. 

Although 0.2, R.2, of the Civil Procedure Code 
requires that every suit shall include the whole of 
the claim which the plaintiff is entitled to make 
in respect of the cause of action, still that rule 
does not require that every suit shill include everv 
claim or every cause of action which the niaintift’ 
may have against the defendant. Where the 
forme’* suit was a suit for partition of certain 
moveable and immoveable property by one mem- 
ber against another member of the famdv, the 
plaintiff wis not bound t i join in that suit bis 
distinct cause of action against the stranger pur- 
chaser. Cases are possible where the mere fact 
that the partition has been effected d les not by it- 
self, in the absence nfan agreement to that effect, 
bar the right of partition of property still undivi- 
ded and in respect of which the member may re- 
tain his share in the undivided estate. The 
whole village or a particular commuoity may 
have joint property in a common pasturage or a 
forest, and such common enjovment -uay conti- 
Que even after there has been a private partition 
among the members of any one or more of the 
component families. No in’eution to relinquish 
a part of the claim c^n be inferred by the mere 
non inclusion of such a c )mT}oa claim in a family 
partition Suit, {Kinkh^d^, 0- A. J.C) Sonba 
Babya. 20 N. L. R. 28 ; 78 I C. 376 : 

1924 Nag. 89, 

' — 0. 2, R. 2 — 'Suit for possession — Subseq- 

uent suit for mesne profits. 

The law provides for the awarding of mesne 
profits upon the drte of obtaining possession and 
itis 0 en to the plaintiff not only to have asked for 
mesne profits up to the date the decree was pass 
ed but up to the date that he obtained posses- 
sion and his omission t-) have done so tells again 
st him not only up to f^e date that the decree 
was passed but up to the date that he obtained 
possession A subsequent suit woald be barred. 
iStuari, J.) . Girwar Singh v. Mt. Ram Piari 
Kunwar. 1. R. 6 A. 223 ; 78 L 0. 326 (1). : 

1924 All. 909. 

— e 0 2, R. 2 — Suit by vendee for possession 

— Claim for refund of purchase money — Suit for 
— If lies 

Where a vendee’s suit for p:)ssesston is dis- 
missed. a Separate suit tor refund of purchase 
•money is not barred under O 2, R 2, {M'iker]?c 
and Suhrawardy, 77.) Lukh\n Chandra Mon- 
DAL V. Iakim Dhali, 80 I. C. 357, 

— — — 0, 2, R. 2 — Prior suit for possession — No 

claim for future mesne profits — Second suit for 
profits — If barred 

Where in a prior suit for possession, there was 
no claim tor future mesne profits, a subsequent 
suit therefor is not barred, as the cause of action 
is different. {Miller, C. 7. and Foster, J ) Ram- 
janam Singh Khub lal Singh. 

80 I. C. 710. 

0. 2. R.2— Prior suit for possession — 

Subsequent suit for redemption. 

1924 Lah. 143. 


C. P, COO* (1001) 0. 8. B . 1. 

0. 2, R. 9 — Rent — Cesses — Separate 

suits for mainUinability, Mohandranath Bosk 
V Abinash Chandra Bose. 7t I C. 364.. 

^ 0. 2. R. 4 —Mortgage — -Suit for redemp- 

tion— Persons claiming by title paramount — 
Question of title — Adjudication on. 

As a general rule in mortgage suits, all ques- 
tions except those between mortgagor and mort- 
gagee are to be excluded, But where defendants 
are in possession and set up a title paramount 
and are likely to obstruct plamtiff in getting 
possession, it is better to adjudicate on such 
questions also in order to prevent multiplicity of 
action, 0.2, R.4, provides for leave being granted 
in such a case. [Miller, C. 7. and Mnllick^ 7) 
Khub T.al Upadhya v, Jhabsi Kandu. 

3 Pat. 244 : 78 I. C. 885 : 5 Pat. L. T 5 73 : 

1924 P. 613. 

0. 2. Rr.S, 4^ 5 — Suit for pre-emption— 

Four sales of four plots of lands io different ven- 
dees on different dates — Single suit for pre emp- 
tion if maintainable. 

The vendee purchased four plots of land from 
di^erant owners at different prices. The plain- 
tiff as pre-emptor brought a single suit in respect 
of all the sales impleading the vendee and also 
the various vendors of the lour sales. Beld, that 
the suit was not defective by rtason of misjoin- 
der of defendants and causes ofaction. If the trial 
Court did not think fit uttder O. 2. R 6, of the 
C, P. Code to order separate trials it is not pro- 
per to interfere with its discretion in the matter 
in appeal and order separate trials. {Abdid 
Ruoof, J.) PiARA Ram v. Kksho Nath 

82 I. C. 605 :6 lah. L. J. 349. 

0. 2\ E, 4 — ‘Separate suits for posiession 

and naesne profits — Maintainability of. See C. P. 
Code, S. 11, Expl 4. 26 Boa. L, JR. 288, 

0 3, R. 6— Appellate Court — Powers of 

—Trial Court not objecting to trial. Paika 
Ram V, Keshonath. 1924 Lah. 151. 

0.2, B. 6 Suit for rent — Different hold- 
ings with the same tenant— Right io claim rent 
in one suit- — Agra Tenancy Act, 

It 13 not competent to the plaintiff to join in 
one suit claims for arrears of rent in respect of 
occupancy and non-occupanCy holdings held by 
the same tenant. Under tne Agra Tenancy Act 
there should be different suits in respect of diff- 
erent holding', 3 A. L. J 603 followed. [Muker- 
jee, J,) Hiha Lal v. Hoti Lal. 

22 A. L. J. 459 : L. R. 6 A. 165 (Rev) : 

79 I. C. 560 : 1924 All. 720. 

0.3, R, 1— Pleader duly appointed — Me- 
aning of — Appointment by Official Liquidator, 

Wnere the official liquidators of a Company 
had obtained the leave of the Court to in.^titute a 
suit the pleader engaged by them to file tbe suit 
on their behalf must be deemed to have been duly 
appointed within tne meaning of O, 3, R L C.P. 
Code. [Mariineau and Moti Sugar, 77.) Kathia- 
war AND Ahmadabad Banking CoRpOf^ATioN, 
Ltd V. Gurdas Ram. 6 Lah. 414. 

0. 3, R. I — Power of attorney— Validity 

— Objection not raised in Trial Court — Effect 
— Waiver. 1924 Lah. 296. 
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e. P, CODE (1904). 0. 3, R. 2. 

0 8. E. 2 —Power of attorney — Special 

power— Suit filed by Mukhtear — Irregularity — 
IiDinttcrial defect -C. F. Code, S. 99. 

76 I. C. 34. 

0.3, E- 4 — Vakalat—M ark made by eon- 

sent of executant — Ability to sign — Validityof 
appoi^itment of plunder. 

Where a person who can sign his name touches 
the pen of a scrible who puts in his mark in 
a vakalai and there is no doubt of the intention 
to give a vakalainamah the defect is only a tech- 
nical One aad the acts done by the pleader so ap- 
pointed are valid. {Baker, J .C) Gulam Mohi- 
UDDiN V, Shankar. 1924 Nag. 159. 

0. 4, E. 1 — Presentation of plaint to 

Judge outside Court and out of office hours — 
Vahdily of. 

Where a Judge accepts a plaint presented to 
him Outside Court and after the usual office hours, 
the suit must be deetned to have been instituted 
on the day on which . ihe plaint was so presented. 
[Schwabe, C. J. Coutts Trotter and Ramesam, JJ.) 
SATTAYA PADAYACHI V. SOUNDARATHACHI. 

47 Mad. 312 : (1924) M. W. N. 162 : 

19 L. W. 468 : S3 M L. T. 278 (H. C.) : 

79 I. C, 1017 : 1924 Mad. 448 : 46 M. L. J. 78. 

0, 4, R. l^Presentation of plaint out of 

office houts — if proper. 

A plaint which was presented after it became 
time-barred, out of office hours, and was reiused. 
Held, that it was not proper to treat it as if it had 
been received during oEice hours and the District 
Munsif was within his discretion to refuse it out 
of office hours, ijockson, J.) Sinnappa Natdu 
i). Sinnappa Naicker. 82 I. C, 928 i 

20 L. W. 655 : 35 M. L. T. 118 iH. C.) 

0. 5. E. 1 and 0. 9, E. 3 — No date fixed 

for appearance of defendant — Dismissal for de 
fault — Property. 

Where no date has been fixed for the appear- 
ance of the defendant within the meaning of O. 5, 
R. 1 but a date is fixed for the plaintiff to attend 
and find out what date had been fixed for the 
appearance of the defendant, the Court has no 
power to dismiss the suit for default, merely be- 
cause plaintiff did not appear on that day. The 
proper course would be to fix a day for the defend- 
ant to appear and if on that day plff. did not 
appear, to proceed under O. 9, R. 3. {Moti Sagar. 
J.) IsHAR Singh v. Sharaf 78 I. C. 15. 

0. 5, E. 17 — Service of summons — Subsli' 

iuted service — Necessity for personal service. 

Where a process server is told that the persons 
whom he is seeking to serve, were not living at 
that time at the place where he seeks to serve 
them but at their own native place, it is his duty 
to endeavour to effect personal service upon them 
either by proceedmg to that place or returning 
the summons to the Court with » proper en- 
dorsement so that fresh summons should be issu- 
ed. Under O. 5, R. 17, C. P, C. the service, if pos- 
sible, should be personal unless there is an agent 
empowered to accept service and it is only if per- 
sonal service cannot be effected that there is any 
justification for proceeding in accordance with 


C. P CODE (1908', 0. 5, E. 17. 

the provisions of O. 5, R. 17. {Greaves and Gra- 
ham, JJ.) Chowdhury Dina Nath Pati v. 
Cho'Wdhury Upendra Nandan Das. 

82 I. C. 703 : 40 C. I. J. 154. 

0. 6, E. 17 — Service of summons — Sum- 

mans received but endorsement not made — Affix- 
ture — Necessity for. 

The summons in a case was served by deliver- 
ing a copy of the summons together with a copy 
of the piaiiu to the defendant personally ^the de- 
fendant being personally known to ttie peon). 
The defendant refused to grant a receipt therefor, 
but retained the summons and the copy of the 
plaint. When the defendant took the summons 
and the plaint, the peon bad no other copy to affix 
upon the outer door or other conspicuous part of 
the house. He therefore did not affix it to the 
house. If the defendant had refused to take the 
summons and to sign the acknowledgment, in that 
case the peon would have a copy of the plaint 
and the summons to be affixed upon the house of 
the defendant. Held, that defendant by his con- 
duct rendered it impossible to have the copies 
affixed on the house and he cannot be permitted 
to take advantage of his own wrong and to plead 
that the omission rendered the service invalid. 
The defendant was in this house and copies of 
the summons arid the plaint were given to and left 
with him in his hands. Therefore the require- 
ments of O. 5, R, 17 were complied with. \Jwala 
Prasad and Forbes^ JJ.) NageshwaR Bux Ali 
V. Ffaswar Dayal Singh*. 3 Pat 236 : 

2 Pat. L. B. 58 : 78 I, C. 889 : 

5 Pat h. T. 576 : 1924 P.446. 

0. 5, R. 17 — Service of process — Affixture 

-^Temporary absence of party. 

Where the process server’s report was to the 
effect that, on reaching the village, he w^as in- 
formed that the tenant had gone to another 
district, and so he served the notice by affixation. 
Held, that the affixture did not invalidate the 
notice. 

The object of that rule is to make certain that 
the person who is to be served receives notice, 
whereas, in the present case, he actually received 
it. The question whether affixation was really 
justified is of less importance. 

In the circumstences of the present case, affixa- 
tion does not invalidate the notice {Fremantle, 
S. M. and Burn, J. M.) Abdullah Khan v, 
Mahant Kesho Ram. L R. 5 0 43 : 

10 & A. I. K. 348 : 11 0. L. J. 64. 

0. 6, E. 17 — Personal service—When can 

be dispensed with— Peon affixing notice at entr- 
ance of party's house— Service if valid. 

Personal service of notice should not be dis- 
pensed with unless it is unavoidable to do so or 
unless there is an agent empowered to accept 
service. Where the notice was sent for service 
at the place mentioned in the plaint as the plains 
tiff’s residence but the peon on arriving there did 
not find the plaintiffs or any male member of the 
family, but. found there a servant of the plainuffs 
and was told that the plaintifis were at that time 
living at their own bari at a village some two 
or three miles distant : 
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e, P. CODE (1908), 0. 5, B. 17. 

Held, that the affixing of the notice at the en- 
trance of the plaintitfs* house was not good ser- 
vice as the peon did not use due and reasonable 
diligence. [Greaves and Graham, 77.) Dina Nath 
Fati V. Upendra Nandan Das Mahapatra. 

1924 Cal, 1004. 

0, 5, R. 17 — Service by affixture — Tem- 
porary absence of defendant — Duty of court. 
TIihala u. Kazaf Singh. 1924 lah. 233 (2). 

0. 6, R. 2 — of—lnconsi stent facts 

— Pleading to, 

0. 6, R. 2 of the C, P Code does not on the face 
of it exclude the pleading of inconsistent facts. 
All that it requires is a statement of material facts 
on which a party relies. A person may rely upon 
one set of facts if he can succeed in proving 
them, and he may rely upon another set of facts in 
the alternative. [Wazir Hasan^ 7. C. and Pnllan^ 
A. J. C.) Bansidhar V. Lala Ajodhiya 
Brasad. 10 0. & A. L, R. 701 • 82 I. C. 333 ; 
27 0. C. 175 : 11 0. L. J. 619 : 1 0. W. N. 248, 

0. 6, R. 4 — Undue infhtence— Particulars 

as t 0 ‘ — New case on affcal not to be alloioed to 
be set up. 

To make out a plea of undue influence, the 
person alleging it must prove that another person 
was in a position to dominate the will and 
exercise influence and secondly that he actually 
did influence, Where there was no issue on these 
questions, no evidence and no findings of the 
-trial, it will be impossible’ for the appellate court 
io adopt the suggestion of the appeWant to remit 
the case for retrial. [Maclcod, C, 7, and Shah, 
J.) Shiddubai V. Nilapgauda. 

26 Bom. L. R. 622 : 1924 Bom. 457- 

0 6, Br. 4, 5 — Dismissal from service — 

'Suit for damages — Particulars if can he ordered 
In a suit for damages for wrongful dismissal 
from service, the defendant cannot be directed to 
furnish particulars of the reasons for dismissal. 
{Madgavkar, A, 7. C.) Collins v. Charles 
JBootH & Co. 80 I. C. 958. 

0. 6, R. 4 — Fraud— Particulars — Duty to 

disclose — Procedure. 1924 A. 17. 

0. 6, R, 6 — Condition precedent— Allega- 
tion and denial— Pleadings. Murli Manohar v. 
Raja Nand Singh. 1924 P. 205. 

0, 6, R. 7 — Admissions-— Amendment for 

■evading effect of. 

An amendment of plaint should not be allowed 
where the object is to get round the effect of some 
admissions made by the plaintiff himself. [Baker, 
J. C.) Raqhunath Singh v, Gabdoo. 

80 I. C. 355' (2). 

0, 6, R. lA—Plauit signed on instruct 

4ions—-lf valid. 

Where a plaint is signed by a third person on 
instructions from the real and ostensible plaintiff 
it must be deemed to be signed by a duly autho- 
rised person. [Le Rossignal, J,] Ali Ahmad v. 
A-bdul Ghani. 75 I. C 880 . 

* 0, 6 , R. 14 — Trustees — CO'plainiiffs — 

Plaint not signed or verified by one-^EffecL 


C. P. CODE (1908), 0. 6, R. 17. 

There is no rule that a person who is named as 
a co-plaintiff is not to be treated as such unless 
he signs and verifies the plaint. The signature is 
only a matter of procedure and the omn-sibn can 
be rectified at any time. [Bilaram, A. 7. C.) Firm 
OF Motharam Dovvlatram V, Gopaldas. 

80 I C. 141. 

0. 6, R. 15 — Verification of pleadings — 

Omission of — Defect supplied after hmitation . 

A plaint was signed bat not verified by the 
plaintiff. The verification was made after the 
expire of the period of limi<ation prescribed for 
the suit. Held that the subsequent verificadon 
could not be treated as an amendment and that 
the plaint was validly presented [Siilaiwan and 
Kanhaiya Lai, 77.) Shib Deo Misra v. Ram 
Prasad. 46 All. 637 : 22 A. L, J. 699. 

0. 6,R. 17 — Amendments — Duty of court. 

Courts should allow all amendments which are 
intended to shorten litigadon and to put the case 
of the plaintiff more clearly if by reason of the 
case being misconceived in the first instance it 
has not been put in proper form. [Kinkhede, A. 
7. C.) Shankar v. Murarji. 78 I. C, 510. 

0. 6, B, 17 — Late stage— Opportunity 

already given — Prejudice to delt. MaNohardas 
V. Ramdas. 75 I. C. 549. 

— 0. 6, R 17 — Amendment at last stage, 

Palu V. RasilU. 75 I. C. 740. 

0. 6, R. 17 — Amendment — Allowing of 

— iVo new cause of action raised. 

An amendment which only develops the origi- 
nal cause of action and not varies it should be 
allowed. When the plaintiff sought to set aside 
a sale on the ground his youth was taken adv'aii' 
tage of to defraud him and he subsequently ap- 
plied to amend his plaint to the eSect he was a 
minor at the time of sale, the amendment should 
be allowed. [Jackson, J.) Somasundara Bhaitar 
V. Muthu Thevar. 80 1. C, 278. 

— — — 0. 6, R. —Amendment — Appellate 

court 

An amendment of pleadings can be allowed 
even at the stage of appeal. [{Jwalu Prasad, A 
C, 7, and KiUwanf Safiay, 7.) HargobiND Rai 
59, Keshwa Prasad Singh. 

(1924) P, H, C. C. 297. 

0. 6, R. 1*7 —Amen dmeftt when allowed. 

Under O. 6, R. 17 an amendment can be al- 
lowed at any stage of the suit and the sjuestion 
is one for tlie discretion of the court. [Prideaux , 
A 7. C.) Anwar Khan v. Jakub Khan. 

79 1. C. 911. 

■ 0. 6, R. 17 — Amendment — Powers of 

court — How to be exercised. 

The discretion vested in courts to allow amend- 
ment must be judicially and not arbitrarily exer- 
eiied. The power is wider under the new Code 
than under the old one and when a party who 
has an honest case has either through igoorance, 
bona fide mistake or misappre hension not placed 
the real facts before the Court or misconceived 
his cause of action- and form of suit, he should be 
allowed to amend his plaint. 
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C, P. CODE (1903), 0. 6, E. 17. 

To disclose further details of facts which sup- 
port a cause of action already sued upon is not to 
introduce anew relief or a new cause of acuon. 
{Kinkhecic^ A. Js C.) Sitaram v, Nandram. 

1925 Nag. 9. 

0 6, E. 17 and 0. 23, E. l—Nature of suit 

and plaintiffs’ title coanged during suit — Araend- 
ment or withdrawal not necessary. 

L E, 5. A. 28 (Eev.) I 

0. 6, R, 17 ^ Plaint —Amendment in 

second appeal. 77 I. C. 518, 

0 6, E. 17 and 0. 7. R. 7— Specific perform- 
ance — Pleading — Proof — Variance bttw een. 

1924 Cal. 461, 

0. 6. E, 17 — Pleading — Amendment — Li- 

■m Hatton. 

An amendment of the plaint should not be al- 
lowed when its effect would be to deprive the de- 
fendant cf a plea of limitation which has accrued 
to him by lapse of time, 22 C W N. 104 ; li M 

I. A. 468 Ref, {Chatter jee and Cuming, JJ.) 

NiRANKA CHAMDRA BaSU V. ATQL KRISH^JA 
Ghose, 28 C. W, N. 1003 : 1925 Cal. 67, 

'0. 6, E, 17 — Amendment — When allowed 

— Claim barred by limitation —Change in des- 
cription of defendant. 

In allowing amendments under O. 6, R. 17 courts 
have to see tbat the case tried is consistent with 
the case as origmaliy laid and the equities and 
grounds of relief originally pleaded and alleged 
are not departed from. Nur should fresh claims 
barred by limitation be allowed to be set up, 
Where however in a partnership action a ho'fa 
fide mistake crept in, in describing the deiendant 
and the laftter knew of it, the court should allow 
the amendment to bring out the true state ot 
things. [Kincaid, J. C, and Aston, A. J, C,) 
Dipchand Dowlat Ram v. Parmanand Chiman- 
DAS. 1924 S. 144. 

0. 6, E. 17 — Pleadings — Partition by 

metes and bounds— Found against — Division in 
status — New plea. 

Where in a suit by a creditor against a Hindu 
father and his sons for recovery of a debt con- 
tracted by the father, the son-^ set up a dividon 
by me-es and bounds which was found against, 
they could not on second appeal alter their plea 
into a division in status merely and escape 
liability on that footing, [Venkatasubba Bao, J.) 
JNJIDADAVOLU ACHYUTAM V. VeERINA SURAYY'A. 

79 I. C. 902 : (1924) M. W N. 485 : 

1924 Mad. 845. 

-^0. 6, E, 17 — Powers of court, 

A court has jurisdiction to allow an amend- 
ment when special circumstances exist even 
though the effect of the amendment cvdl be to 
■take away from the defendant a legal right which 
■has accrued to him by lapse of time. [Aston, A. 

J, C.) Firm of Jessaram Bhagwandas v. Rat- 

ANCHAND FaTEHCHAND. 3 1- 78 I. C. 846, 

0. 6, E. 17 — Exparte proceedings — 

Amendment of plaint— No fresh notice — Validity . 

Where the defendant in a suit did not appear- 
and was declared tx-parte, an amendment of 


C. P. CODE (1908), 0. 7, Er. 10 and 11. 

the plaiut without fresh notice to him is not in- 
valid. [PriUeaux, A. J. C.) Banoobi v, Jaicub 
Khan. 80 I. C. 375. 

— 0 6, E, 17 — Suit against Railwa^j Coni' 

pany— Erroneous description of defendant — 
Amerdment of, 

Where a suit against a Railway Co npaiiy is 
erroneously filed as against the Agent of the 
Company when everybody concerned including the 
Com pan V treated it as a suit against the Company, 
the pUint can be amended by striking . >ut the 
word “agent'’ \Baker. /. C) Bulakidas 
Agent, B. N. Ry. Company, 82 I. C. 177. 

0. 6, E. 17 — Suit for injunction — Relief 

for possession ntcessary — Apflicatton for amend- 
ment of plaint , by addition of prayer fir posses- 
sion — Oisct eUon. 

Where a plaintiff sued for perpetual injuoctioH 
probably on tne misunderstanding that he sl gbt 
user of the land by the defendant, viz., tying 
cable, feeding them and erecting a house for 
himself did not amount to possession but only a 
nuisance which could be prevented by an injunc- 
tion and after ihe issues were framed and before 
the evidence was led, he applied for amendment 
of the plaint by the addition of a prayer for 
possession which the C mrt refused. 

Held, that having regard to the provisions cf 
0.6, R. 17, C. P. C. the Coutt should have al- 
liwed the amendment upon payment of costs by 
the plaintiff. [Dalai, J.C.) Waris 'Vli v. S\"ED 
abbas Ali. 1 0. W. N. 757: 10 0 and A. L, E, 1185. 

0 7. Rr. 1 and 4 — Represent alive Suit— 

— A llega'tons in plaint. 

It a pUint is filed in a representative capacity, k 
mast contain allegations bearing out such state- 
ment Rr. 1 and 4 oi O der 7 are mandatory. [Kin-- 
khede,A. J. C.) Harbaxi;, Lachman, 

82 I. C. 201. 

0. 7, E. 5 — Several defendants — Plaint to 

show cause of action against each. 

Everv plaint mustsluw how the various defen- 
dants are interesied m the subject matter of the 
suit and ihe cause of action against each, lAkA- 
khede, A. J, C.j Baeaji Vinayak Buti v. Vit- 
HOBA. 1924 Nag. 191. 

0. 7. E. 6 — Pleadings — Ground of exemp- 
tion from limitation not set up in plaint -If can 
be set up and proved. 

Where a plaint which is barred does not com 
tain the ground of exemption as required by 
O 7, R. 6 the plaintiff cannot afterwards rely 
on a ground of exemption not contained in the 
plaint. [Moii Sagar and idartineau, JJ.) NanAK 
Chand V . Mahomed Khan, 

1924 Lah, 702. 

0. 7, E, -T — Suit on hundi— Hundi not 

properly stamped — Decree on original considera - 
tion. Nathu Ram v. Dogar Mal. 

1924 Lai. 144. 

0. 7, Er. 10 and 11 — Plaint not properly 

stamped — Return of plaint to Court having juri#- 
dictmn — Proper procedure. See Court- Keeb 
J Act, S. 7 (V) (A) (B). 46 U. L. J. 345. 
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C. P, CODE (1903), 0 7, R. 11. 

0, 7. R. 11— Cause of aclion arising 

after plaint filed — Suit for money. 

75 I C 562 : 6 Lab. L. J. 31. 

0 7, R, 11 — Rejection of plaint — Power 

of Court not confined to cases specified in O. 7, 
R. li — Inherent power. See C. P. Code, 3. 151. 

11 0. L. J 260. 

0. 7, R. 11 — Rejection of plaint— Failure 

to produce document ordered by Court — Effect. 
See C. P. Code. O. 7, R. 18. 67 I. C. 254, 

0 7. R. 11 (u ) — Power when io be 

exercised. 

The power to reject a plaint on the ground it 
does not disclose a cause of action must be exer- 
cised with great care and it is nnly if the court 
thinks that if even ail the plaint allegations are 
proved there is no cause of action that the plaint 
can be rejected. [Macigaikar, A. J. C } Collins 
V. Charles Booth & Co. 

80 I. C 958. 

0. 7, Er. 14 and 18 12) — Filing of docu- 
ments— Documents produced by plff- in answer 
to case set up by deits — Necessity lor filing be- 
fore hrst bearing MaNboh Missir v, Bhairo 
Missir. 77 I. C. 848. 

-0. 7, R. 18— Failure to produce docutneui 

— Effect of. 

Where a plaintiff who is directed to produce a 
certain document by a certain time fails to do 
it, he cannot put it in as evidence later without 
leave oi court, but this does not entitle the court 
to reject bis plaint—Neither O, 7, R 11 nor O. 17, 
R. 3 apply to such a case. {Abdul Raoof, J,) 
Mahomed Bakhsh v, Malik Musa. 

1924 Lab. 608. 

0. 8, R. 2— Limitation — Plea of— Facts to 

be alleged in the written statement— Sait by 
principal for accounts— Demand andreiusal to 
be specifically pleaded by defendant. See Lim 
ACT, Art. 89. 5 Tat. L. T. 303. 

0. 8,E. 6 — Admission in pleadings — 

Construction of — Qualified admission — Effect of. 

It IS a general rule oi law that an admission 
made by tne opposite party in his pleadings of a 
fact necessary lor the decision uf a case dispenses 
with its proof. But an admission must be taken 
as a whole and not piecemeal. The principle upon 
which the latter rule is grounded is that if a 
party makes a qualihed statement, that statement 
cannot be Uicd as against him apart from that 
qualification. An unlair use is not to be made of 
a party’s statement by irying to convert into a 
particular admission by him, that which he never 
intended to be such an admission. Where the 
defendant admits the affixing of bis thuujb im- 
prcbsion in a blank paper, that does not amount 
to admission of execution of a promissory note 
which had been brought into existence over his 
thun.b impressionr {Kinkkede, 0. A. J, C.) De- 
VJDAS V. Mamooji. 20 N. L. R 7 : 

78 I. C. 104 : 1924 Nag. 103. 

0, 8, R, 5 — Allegation in pleadings— 

Plaint — Statement as to date of death— Dental — I 
Suffiaencyof, I 


C. P. CODE (1908), 0. 8. R. S . 

Where the reversioners of a deceased Hindu 
bring a suit for possesion of properties alleged 
lo have been with the vvidow of the last male- 
owner and in the plaint they allege that the 
widow died on a particular date and the defendant 
in the written statement alleges that the widow 
did not die on that particular date and also alleges 
that the plaintiff’s suit is barred by limitation 
held it could not be said that inasmuch as 
j the defendant did not make a counter allegation 
as to what exactly the date of the death of the 
widow was he must be deemed to have admitted 
■that allegation in the plaint within the meaning 
of O. 8 K. 5C P. C. In the present case there 
was no question of evasive denial for there was 
only one f^ct alleged and that had been stated to 
be not admitted. Whether the defendant actually 
knew the date of the death of the widow or not 
at the time they made the pleading was not 
material. {Phillips^ J.) N. C. Rajagopala- 
CHARiAR V. Bashyach.a^iar. 20 L. W. 399 : 

(1924) M. W. N. 788 : 821. C. 584 : 

1924 Mad. 838 : 47 M. L. }. 620. 

0. 8, R. b— Admission by Mukhtear of a 

party— Right io require proof insiptc of admis^ 
Sion. 

Though prior to the framing of issues in a suit 
the detendant’s muktear admits a fact alleged by 
the plaintifi, the admission is not conclusive in 
h’s favour and it is open to the court under O. 8^ 
R. 5 proviso to require the facts admitted to be 
proved by other evidence. {Scott Smith, A. C. 
J.) ViR Singh v. Bhola Singh. 

6 Lah. L. J. 3o8 : 82 I. 0. 617 : 1924 Lah. 744. 

0. 8, R. 6— Legal and Equitable set off — 

‘ Ascertained sum’ Jurisdiction. S^c Jurisdiction 
Pecuniary. 2 E. 463. 

0. 8, R. 6 — Set off — Counterclaim — 

Distinction — Claim for unliquidated damages — 
Omission to plead — Amendment. Nanjan Ahmei> 
Haji Ali V. Mahomed Peer Mahomed, 

77 I. C. 943. 

0, 8, E. 8— Set off — Counter claim — - 

Specific performance, 

Thougn counter-claim is a form of suit un- 
kf.own to the C. P. Code, there is nothing to pre- 
vent a judge treating the counter-claim as the 
plaint in a suit and hearing the two together if 
the counter claim is properly stamped. {Young 
and Heald, JJ.) Saya Bya v. Maung Kyaw 
Shun. 3 Rang. 276 : 82 1. C, 721 tl) : 

3924 R. 346. 

0. 8, R. 6 — Set off — Suit by assignee from 

cosharer for profits— Deci ee in favour of lam- 
bardar— Right to setoff, 

A decree for arrears of rent obtained by a 
lauibardar against cosharer could not be set off 
against a claim for profits by an assignee from 
the cosharer. [Lindsay^ Sulaiman and Kanhaiya 
Lai, JJ.) Govind Ram v. Kunj Behari Lal. 

22 A. L. J 217 L. R. 5 A. 65 (Rev ) ; 

46 A. 898 : 1924 A. 341. 

0 8, R. 6 — Set off —Counter claim—Sutt 

for price of goods— Defendant s claim for dama- 
ges for non. delivery. 
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Plaintiff sued the defendants for the price nf a 
ship’s mast despatched by the foaner. The 
defendants contended that they never got the 
mast and that owing to plaintiff's negligence they 
had Sustained heavy damages for which they 
reserved to tl)emselves libeny to bring a fresh 
suit. Subsequently the defendants in the course 
of the trial, changed their mind and wanted to 
plead a set off and counter claim in respect of 
the damages. The court below refused t(j allow 
the defendants to plead set off. Held that though 
the defendants could not by reaion of their 
former altitude plead a counter claim thev 
should have been allowed to plead a set off. 
{Coutts Trotter^ C. and Ramesam, /.) Abdul 
Kader V, Faroj Bin. 2U L. W. 1)31. 

0. 8, R. 6 — Setoff — Plea of paynieni — 

Distinction beiween — Sf?iaU Cause Court, Ran^oott 
— Ptcuniary Jurisdiction. 

It is necessary to distinguish between a plea of 
payment and a defendant’s plea of set-off. In 
the case ot a plea of payment, the allegation in 
effect means that the debt or amount of the 
demand alleged to be due to the plaint ff (nr in 
the case of a partial payment, the amouiit of the 
debt or demand protanto, paid off) had ceased to 
be due by reason of the alleged payment and 
that consequently, it was not a just demand 
validly in existence at the time of the institution 
of the suit or at the time of the written statement 
as the case may be. This plea is quite different 
in its n^^ture from a plea of set off raised by the 
defendant under the C. P. Code, which is in 
effect a request that the debt or amount found to 
be to due the plaintiff shall thereafter be treated 
as extinguished or satisfied in whole or ■prolanto 
by being set off against the debt or ascertained 
sum due to the defendant la short, a payment 
refers to a satisfaction or extinguishment effected 
prior to tlie ratsing of the defence of payment 
whilst a defendant’s pFa of set-off prays fora 
satisfaction nr extinguishment commencing in 
the future after the date of the plea. 

In cases of set -off the proper test to be applied 
in order to ascertain whether the set off is with- 
in tlie pecuniary jurisdiction of the Court, is to 
see whether the ascertained sura or the aggregate 
of the ascertained sums which the defendant 
seeks to set-off, does not exceed the pecuniary 
limits of the jurisdiction of court. {L&ntaigne 
and Carr, JJ.) Hoe Moe v. J. M Serdat. 

2 Rang. 349 : 1925 R. 22. 

0. 8, R. 6 — Set off —Suit for price of 

goods sold and delivered — Defence that there 
were counter dealings between the panics — Set 
off- 

Plaintiff brought a suit for the price of goods 
sold and delivered. The plea of the defendant 
was that the suit transaction formed one out of 
a number of simdar transactions between the 
parties and that if the payments were to be 
crd'dited on both sides a definite balance would 
be found pavaMe by the plaintiff to the defend- 
ant. Held that the sum claimed by the defend- 
ant was an ascertained sum and could be made 
the subject of a set-off within the meaning of 
O. 8, R. 6‘C.P C. and consequently the Court 

Y D 1924—17 


C. P. CODE (1908), 0. 9, Er. 3 & 9. 

below was wrong in refusing to go into hfs 
claim. [Daniels and Ncuve, JJ ) Har Prasad v. 
Firm of Ram Sarup Radha Kishen, 

22 A. L. J. 844 ; I. E. 6 A. 734 ; 82 I. C. 340 ; 

1924 All. 872. 

0. 9 — AppUcabiliiy — Execution proceed- 
ings. 

C). 9, C, P. Code is not appliccble to applrca- 
'ions arising out of execution proceedings. 
Where an application under O. 21, R. 90 is dis- 
missed for default, it cannot be resimed. 
{Szihrawardy and Choizner, JJ.) Narendra 
Nath Chatter ji v. Rakhal Das Tafafdar. 

79 I. C. 351. 

0. 9 — Ea parte decree — Apph cation to 

set aside— Whether affidavit Compulsory-Proper 
proccdu re. 

Where the arplicant, in seeking to set aside 
an exparte decree of an appellate Court on the 
ground that he had no notice of )he appeal, was 
questioned why he did not hie an affidavit in 
support of his allegation. Held, there is nothing 
in order 9 C. P. Code. Making it compulsory on 
the applicant to file an affidavit. If the Court 
entertains any doubt as to the applicant’s bona 
fides it should require the applicant to file an. 
affdavit or examine him. [Frentanile, S, M. and 
Burn, J. M.) Prsm NaraiN v. Ahmad Shah. 

L. R. 5 Ail. 325 (Civ.) 

0. 9} R. 2 — Plaintiff — H on- appearance — 

Pleader asking for adjf^urnmeni and reporting 
no instructions in case of its refusal — Q. 3, R. 4 
\2) — Wiihdt awal of vakalat — What amounts to — 
Leave of court ffir withdrawal — Grant of —Re- 
sumption — Conditions, 

On the day fixed for the hearing of the suit the 
plaintiff^s vakil who had previously filed a 
vakalat in the ordinary form, appeared in court 
asked, for an adjournment, and stated that, if 
that adjournment was not granted, he had no 
further instructions to go on with the case. He 
also took ihe plaint which he had drawn and 
signed and endorsed on it as follows: ‘ I have no 
instruction except to apply for an adjournment.” 

Held, that the pleader could not be deemed to 
have appeared. O, 3. R. 4 Sub-r. 2 of Civil Pro- 
cedure Code does not require the writing con- 
taining the w’thdrawal by the pleader of his 
vakalat to be in any specified form, and that 
which the plaintiff’s plea'^er had endorsed on the 
back oi the plaint would be perfecty good writ- 
ten withdrawal from his duties aqd obligations 
under the vakalat. 

No formality is necessary about the leave of the 
court required for the withdrawal of the pleader 
and in the circumstances of the case the court 
ought to bo presumed to have given ils consent 
to the withdrawal of the plaintiff’s vakil within 
the meaning of O. 3. R 4 i2i, Civil Peccedure 
C^de. [Coutts Trotter , C, J . Raniesam and Wal* 
lace, JJ.) ManickaM t illai v Mahudum Bat- 
HUMMAL. 20 L. W. 427 I 36 M. L. T. <H. C. i 48. 
82 I. C. 102 : 1926 Mad. 21 : 47 M. L J. S98, 

0. 9, Rr. 3 and 9 — Execution proceedings ■ 

— Dismissal of, for default — Setting aside 

dismissal. 
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Where an QxecutioH application is dismissed 
for default, no application lies under O, 9, R. 9 to 
have the application restored to 61e and disposed 
of. 17 A. 106 Ref. {Dalai, J.C, and Wazer Hasan, 
A. J, C.) Iqbal Narain v. Mt. Jagrans. 

1 0. W, N. 847 : 10 0. & A L. E. 1285. 

0. 9, R. 4 -Application to sue as pauper 

— Dismissal for default — Fresh application, 
Maung Aung Tun v. Ma E. Kin, 76 1, C. 716 : 

1924 Rang. 161- (1). 

0. 9, R. 8 — Absence of pleader or party — 

Procedure. 

If a plaintiff docs not appear either in person 
or by pleader who has instructions to go on with 
the suit, then the suit should be dismissal under 
O. 9 , R. 18 and the remedy of the aggrieved party 
is to apply for review or get the dismissal set 
aside. {Macle»d, C. J. and Crump, /.) Pandu- 
RANG VeDURAM V. MOHAN CHHATRABHAY. 

8S I. C. 178. 

■ ■• ■-■ " 0. 9, E,8-Appoal— Claim partly rejected. 

76 I. C. 7. 

0. 9, R. Dismissal for default— Prior 

adjournments hy Court — Discretion. 

Where a Deputy Collector has three times ad- 
journed a case on account of want of time, it is 
all the more necessary that he should show some 
consideration to litigants. Where no kind of con- I 
gideration was shown to the parties and the dis- 
missal of a suit waa induced by the desire merely 
to get rid of the case, the order of the lower 
court should be act aside and the case remanded 
for trial on the merits. [Fremantle, S. M. and 
Bunt, J. M ) Aiodhva Prasad v. Ram Phul 
Kurmi. L. E. 5 A, 222 (Rtv.) 

0.9, R. ^—Decree — Dismissal of suit — 

Appeal if any. 

After a decree has once bean made in a suit 
the suit cannot be dismissed unless the decree is 
reversed on appeal. The parties have on the 
making of the decree acquired rights or incurred 
liabilities which are fixed unless or until the 
decree is varied or set aside. [Lord Phillimore,) 
Lachmi Narain Marwary V, Balmakund. 

1924 P. C. 198 : 20 L. W. 491 : 

35 M, L. T. (P. C,) 143 : L R. 5 P. C. 171 ; 

26 Bom. L. R. 1129 : 22 A. L. J. 990 : 

5 Pat. L. T. 623 : 40 C. L. J. 439 : 1 0. W. N. 629 : 

10 0. & A, I. R 1033 ; 5 r. A, 321 : 

81 I. C. 7^7 : 47 M, L. J. 441, 

->—0. 9, R. 9 -^Dismissal for default — Res- 
toration — Power of Court-Several defendants, 
Owing to the non-appearance of the plaintiff on 
the day fixed for the hearing of a suit, it was dis- 
missed. Subsequently on plaintihf’s application it 
was restored as against some of the defendants 
against whom the plaintiff wanted to prosecute 
th^s juit. Subsequently the Court of its own motion 
ordered the restoration of the suit as against the 
other defendants also. Held, that the order passed 
without aiay application on the part of the plain- 
tiff and beyond the period of limitation waa 
wholly ultra vires, [Puilan^ A. J. C.) SYED SHAM 
Shad Mehdi v. Mahbub Khan 

10 0. & A. L. B. 696 ; 10 I. C. 75 (1) 
U. 0, L.J. 573: 


G. P. CODE (1908), 0. 9. R. 9, 

“0. 9, R. 9 — Execution proceedings — Ap- 
plicability to --Execution sale — Petition to set 
aside — Dismissal for default— A b pi tea Hon under 
0. 9, R. 9 to restore application — Maintainability 
O. 9, R. 9, Civil Procedure Code, does not ap- 
ply to orders passed in execution proceedings. 
Held, that a petition for setting aside an execu- 
tion sale which has been dismissed for default 
cannot be restored on an application made under 
O. 9, R. 9. [Jackson, J,) Kajluri Swami v. Sre 
Rajah Chintalapati Sooryanarayana Razu 
Bahadur Garu. 20 L W. 199 ; 

1924 M. W. N. 672 : 1925 Mad. 126 : 

81 I. C. 841 :47 M, L. J. 269. 

— - — 0. 9. R, 9 — Leave to sue in forma pau- 

peris— of application for default — 
Fresh application if barred. See C. P, Code, 
0.33, R. IS, 40 C. L. J. 188. 

■*0. 9, E. 9— Action under. If different 
from O. 17, R. 2. See C. P. Code, O. 17. R. 2. 

78 I. C. 340. 

-O, 9, Rr. 9 and IZ— Appearance by plea- 
der — Pleader reporting no instructions — Dismis- 
sal for default — Restoration. 

On the day on which a suit was posted for 
hearing the plaintiff's pleader appeared and stated 
he had no instructions. Thereupon the Court 
dismissed the suit. Held, that the dismissal of 
the suit under the above circumstances, was a 
dismissal for default and that an order restoring 
the suit by the court was rightly passed. When 
a pleader appears and says he has no instructions 
he intends to inform the court that he had no 
iHstructions to conduct the case either wholly 
or partially ; in other words he tells the court 
that though he has filed an appearance he does 
not propose to appear for his client. It is a 
contradiction in terms to hold that a person who 
says he does not appear does in fact appear, 
30 M. 274 followed, [Venkalasubba Row, J.) 
Arunackala Goundan V. Katha Goundan, 

20 L. W. 795 : 

82 I. C 107 : 1924 M. W. N. 836 : 

1924 Mad. 842 : 47 M. L. J. 614. 

0. 9, 'R.Q —Adjournment allowed on pay- 
ing costs — Non-payment of costs on that day — 
Dimissal of suit — Pro'priety. 

The plaintiff applied for an adjournment and 
he was ordered to pay Rs. 5 as costs. The 
amount was not paid that day and later in the 
day the judge dismissed the case for non-pay- 
ment of costs. Held the dismissal was improper- 
and plaintiff should have been given time to de- 
posit the amount of costs, [Suhrawardy, J,) 
Delaruddin Haldar V. Deolar Bun Molla. 

78 I. 0. 125. 

— —-0. 9, R. Q— Dismissal for default — Suffi- 
cient case — Pleader sent for when case called. 

When a case was called up. plaintiff's pleader 
was in the bar room and his clerk went to call 
him. By the time the pleader came the case had 
been dismissed for default. Held it was proper 
case for reiteration. [Wazir. Hasan. A.J. C. ) 
Khwaja Kakamat Ali V. Harduwar Pande. 

78 I. C. 193 (2) : 11 0. L. J. 348 : 1934 Oudh. 405. 
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0. 9, R. 2— Dismissal for difault -Setting 

aside — 'Not for sufficini ground but as a matter of 
grace — j^rofrieiy of. 

An order dismissing i. suit for default should 
not be set aside as a matter of grace, when the 
court finds no sufficient cause shown for non- 
appearanccdU'^a/fa^^t’, J.) Manikam Pillai v. 
IvIahudam BattUmond, 

20 L. W. 829 : 47 Mad. 819. 

• 0. 9, R. 2 — Dismissal of suit for default 

— Application for Restoration — Noncontesting 
defendants — Compromise by some of the parties 
—Effect of, ' 

Several Plaintiffs brought a suit for setting 
aside a decree in a partition suit and other in- 
cidental reliefs. Some of the plaintiffs compromis- 
ed the case. The remaining plaintiffs applied for 
an adjournment of the case and the application 
was rejected and the suit was dismissed for the 
'default both against the petitioners, who were 
the contesting defendants and other defendants 
who remained exparte. An application for restor- 
ation of the case was refused and on an appeal 
against the order of refusal to which the non- 
contesting defendants were not made parties, the 
appellate court directed the suit to be restored 
between the plaintiffs and the contesting as well 
as the noD'Contesting defendants. On an appli- 
cation to revise the order of the Lower Appellate 
Court held that its order was wrong in so far as 
it purported to put the nou- appearing defendants 
back on the record. Under O. 9, C. P, Code an 
appllication for restoration should be made so as 
to bring the suit back as regards parties to the 
exact position in which it was wh6n the suit was 
dismissed. After that, it is competent no dobbt for 
.a particular plaintiff or plaintiffs to apply to be 
dismissed from the suit or withdraw the suit' and 
such an application can be made There was no 
justification for letting out any plaintiff until first 
of all the costs of the present petitioners up to the 
date of the dismissal of thg suit had been paid to 
them by those plaintiffs who proposed to continue 
the suit Secondly, if the suit is to proceed by 
those plaintiffs only against the petitioners, it 
must be distinctly ou the terms that any objec- 
tions arising out of that new state of things must 
bacapable of being raised by the present petition- 
ers by an additional written statement if they so 
desire and must be dealt with in the course of the 
cd.SQ.{Rankin and Mukherji, JJ.) Kailas Chan- 
dra Ray V. Hriday Chandra Das. 

39 C, L. J, 367: 1924 C&l 814. 

0 9, E, 2— Exparte decree — Application 

ie set aside ^Dismissal — ^ Su sequent stiit to set 
aside decree on the ground of fraud — 7/ main- 
tain able. 

Defendants obtained an exparte decree ' in a 
money suit against plaintiff. Subsequently the I 
plaintiff applied under O. 9, R, 13, C. P. Code to 
set aside the decree on the ground that he had 
been wrongly informed by his mukhtear of the 
date when the hearing was to take place. The 
Court disbelieved the plaintiff’s case and dismis- 
sed the application Subsequently plaintiff brought 
a suit against the defendant on the ground of 
fraud namely that the defendant and the plain- 
tiff’s mukhtear had fraudulently conspired to 


C. P. CODE (1908), 0. 9, R. 13. 

keep the true date of hearing from*; he plaintiff 
and the suit was therefore decreed exparte. Held, 
that the matter having been the subject of deci- 
sion in the previous proceeding to set aside the 
exparte decree, could not be reopened again in 
the suit. [Miller, C, and Mulliok, /,) Mahabir 
Prasad Choudhury v, Chhedi Singh. 

1924 P. H. C. C. 166 ; 81 1. C. i035 : 1924 P. 769. 

. 0. 9, R. 9 — Exparte decree — Order set- 

ting aside — Propriety of, if can be questioned on 
appeal. 

In the absence of any error, defect, or irregul- 
arity affecting the decision of the case, the pro- 
priety of an order setting asida an exparta decree 
cannot be questioned on appeal. {Lindsay and 
Sulaman, JJ .) Benaik Rao j). Puttan Singh. 
L. R. 5 A, 335 : 79 I. C. 69: 1924 All. 929. 

0. 9, R. 9 — Exparte suit — Duty of Court 

— 'Burden on plaintiff to prove his case. 

The fundamental principle of law k that the 
plaintiff when he comes to court, must prove his 
case to the satisfaction of the Court. His burden 
is not lightened because the defendant is absent ; 
On the other hand the rcspon#ibility is increased 
in one sense, for when a matter is heard ex parte 
in the absence of one of the parties who is not 
represented, it is the duty of Counsel to bring to 
the notice of the Court adverse as well as favour- 
able authorities, {Mookerj-ee and Choizner, JJ.) 
Rai Satyendra Nath Sen Bahadur v. Naren- 
DRA Nath Gupta. 39 C. L. J. 279 ; 

811. C, 867 : 1924 Cal. 806. 

: 0. 9, E. 9 — Party appearing after a few 

minutes. 77 I. C. 901 (1), 

: 0. 9, E. 9Suit of minor dismissed for 

default — Fresh suit with new guardian. 

The provisions of O. 9, R. 9 cannot be nullified 
in the^ case of minor plaintiffs by changing the 
guardian ad-Jitem after the prior suit was dismis- 
sed for default. Where after a mortgagee had 
obtained a decree for sale against a Hindu father 
his minor sons first sued for partition free of the 
mortgage which they challenged as not binding 
and the same was dismissed for default, a subse- 
quent suit for an injunction restraining the 
mortgagee from selling the properties is barred 
under O. 9, R, 9, as the cause of action in both 
.suits ia the same. What is meant by cause of ac- 
tion considered. [Kennedy, J.C. and Madgaykar, 
A. J. C.) ViSHINDAS FaTEHCHAND V. NaRUMAL 
Dharamdas. 80 I. C. 985. 

0. 9, E. 13 — Applicability-Order dismiss 

‘Sing application under 0.21, R. ICO, 

1 Quaere if O. 9, R. 13 applies to an order dis- 
imissing for default an application under O. 21, R. 
Too C. P, Code ? [Jwala Prasad, J.) Thakur 
Prasad Lal v, Sukhlal Singh, 

5 Pat. L. T. 667.: 79 I. G. 698 : 1924 P. 698, ' 

^ 0. 9, R. 13 — Application beyond time — ,• 

Onus of proving knowledge. 

. An applicant who seeks to have an exparte 
decree set aside has to prove the application is . 
Within the time allowed by, law. If he alleged 
that he did not know of the decree he will' have 
to explain satisfactorily the circumstaRces which 
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led *0 the default. {Ctimpbell, J.) The Firm of 
Maghi Mal Kharaitti Ram?;. The ^irm Gopi 
Ram Ram ChaND. 751. C. 1020 : 1.924 lah. 603. 

0, 9, E. 13— Application to set aside ex- 

parte decree — If bais suit to set aside decree — 
Fraud. 1924 P, 241, 

0. 9/ E. 13— 'Application to set aside ex' 

parte decree--Date of acknowledgoieut — Proof of 
— Limitation. Mode Narain Singh v. Bikran 
Singh, 1924 P. 86. 

0. 9. E. 9, and IS — Dismissal of suit for 

default— Application to set aside dismissal — Dis- 
missed — Fresh application if maintainable. 

Although an application is called an applica- 
tion to restore the application to set aside the 
cx parte decree, which application had itself been 
dismissed for default, it really is an application 
to set aside the ex parte decree, and it may be 
treated as such. The application may be treated 
as an original applicaiion although no fresh 
parties are interested in the case. The proceed 
ing is initiated by an application which has to be 
numbered as a separate miscellaneous case. But 
the application has to be made within 30 days of 
knowledge of the exparte decree or dismissal for 
detault. [Walsh and Ryves, JJ.) Pitambar Lal 
V, Dodee Singh. 46 A. 3 19 : 22 A. L. J. 191, 
L. E. 5 A. 226 : 78 I. C. 358 i 1924 A. 603. 

0. 9, E. IZ— Exparte decree against firm 

— Setting aside — One of the partners not served — 
Effect— Lim. Act, Art. 164. 

An exparte decree passed against a firm after 
it had been served in the manner contemplated 
by O. 30. C. P. Code cannot be set aside on the 
application of a partner who alleges he was not 
duly served. Any application to set aside the 
decree must be made within the period of 30 days 
prescribed under Art. 164, Limitation Act. 

It can never be said a decree against the firm 
is exparte against one of the partners because he 
has not appeared, [Macleod, C, J. and Shah^ J ) 

ADIVEPPA SHIDLINGAPPA V, PHAGJI MOHANJT, 

26 Bom. L. E. 388 : 80 L C. 773 : 

1924 Bom. 366 

0. 9, R. 13 — Ex parte decree against one 

defendant— Appeal by the other impleading the 
exparte defendant — Application for setting aside 
— If maint-ainable. Mirza Abdullah Beg v. 
RamzANKHAN. L. K. 5 a. 8 : 

79 I. C. 381 : 1994 A. 173, 

0. 9, E. IZ— Exparte decree against 

several defendants-- Disiinot but similar defence 
—Decree set aside as regards one — Effect. 

An €x parte decree was passed against several 
defendants the defences being similar but distinct 
One of them alone applied to set it aside and be 
succeeded. Held, it does not enure to the benefit 
of; the other deiendsnAs. [Kendall, A. J, C.) 
PiTAM Shah v. Bhaq Ka7h. 81 L C. 520. 

— — 0. 9, K. 13 — 'Ex parte decree when justi- 
fied — Suit disposed of on dav fixed for arguments 
on a preliminary question — Legality of. 

1924 Lab, 234. 


C. P. CODE (1908) 0. 9, R. 13. 

0. 9, R. 18 — Final decree ex parte — 

Partition suit — Decree passed without notice to 
defendant— Setting aside. 77 1. C. 91. 

0. 9, E, 13 — Application to set aside ex- 
pat te decree — Dismissal for default — Application 
for restoration dismissed — Appeal — If lies. 

Under the C. P. Code there is no appeal provi- 
ded for from an order dismissing an application 
which is for restoring an application ior setting 
aside an decree. When O. 43 makes nO' 

provision for an appeal S. 151 cannot be resorted 
to as cooterring a right of appeal. [Sulaiman, J ) 
Chandra Sahai v, Dukga Prasad. 

79 I. C. 323. 

0. 9, E. 13 — Applicaiion to set aside ex- 
parte decree— Limitation — Delay — Power to cxe- 
cuse — Limitation Act, S. 5. 

The High Court has power under the combi- 
ned effect of S. 5 of the Limitation Act and S. 122 
C. P. C^de to apply the provisions of S. 5 of the 
Limitation Act to applications to set aside ex- 
par Ic decrees, Conj'equnetly the rule framed by 
the High Court applying S. 5 of the Liinuation. 
Act to such applications is intra vires, {Coutts 
Trotter, CJ. Rarnesam and Wallace, JJ,) Krisna- 
machariaR V. Ski Kangammal. 

35 M. I. T. (H. C.) 43 : 20 L. W. 332 : 

80 I. C. 877 : 1924 M. W. N. 682 : 

47 Mad. 824 : 1925 Mad. 14 : 

47 M. L. J. 409, 

0. 9, B 13— Ea parte cases-Duiy off 

Court to require proof from plaintiff. 

Even if a case is heard ex parte, it is the duty 
of the Court to consider the interest of the absent 
party and not to pass a decree except on proot by 
the plaintiff that be is entitled to that decree. 
\Newbould and Rankin, JJ.) MonMAtha Kumar 
Ray V. Jasoda Lal. 28 C. W. N. 300 ; 

77 I. C- 661 : 1924 Cal, 647. 

0, 9, B. 13 — Ex parte decree against a' 

yiumher of defendants — Setting aside of — Revision 
on behalf oj some only— If competent. 

Where an ex parte decree against a large num- 
ber of defendants .was set aside and the suits res- 
tored at the instance of a few of the tenants and 
the order of restoration is challenged by way of 
revision all the original defendants must be im- 
pleaded. [^uhrawardy. J.) Profulla Candra 
Ghose V. Taka Chand Gain. 78 I. C. 132, 

0 9, E 13 — Ex parte decree — Application 

to set aside — Appeal by another — Jurisdiction to 
hear applicaiion — Successor-in office if can de- 
clare predecessor's order as being without juris- 
diction, 

A suit for partition was instituted on 20-12-1918 
against several defendants, among whom the pre- 
sent appellant was No. 4, Two of the defendants 
contested the suit, and on 22-2 1919 a preliminary 
decree for partition was made on contest agains t 
two of the defendants and ex par^e against the 
‘ others. The present appellant did not appear a t. 
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all in the first Court, and he was one of those 
against whom the decree wag made ex-t>arte. On 
17-12'1919 the first defendant alone preferred an 
appeal against the decree to the High Court and 
three diys later i.e.^ 20-12't919 the anpellant pre- 
■sentedan application to the trial Court under O.Q, 
R 13, C. P. C. The application was kept pend- 
ing until after the disposal of the appeal prefer- 
red by 1st defendant. The appeal in the High 
•Court was dismissed on 5'l-.l9i2 as having abit- 
ed by reason of the omiss'on of the appellant to 
implead the legal representatives of one of the de- 
’Ceased rep indents. The record was returned to 
the lower Court and on 8 4-1922 a petition of corn- 
pro mise between the plaintiff and the appellant 
was presented and in accordance therewith the 
court ordered that the suit should be restored to 
its original number as against deteodant No. 4 in 
regard to three of the items in the suit. In mak- 
ing this order the Court proceeded on the com- 
promise alone without any enquiry as to the 
causes which prevented defendant No. 4 from 
appearing at the trial. In July 1922 a different 
Judge succeeded aud^on 7-7 1922 he passed an 
order to the-effect that the order of 8 4-19^2 was 
made without juristiction because there was no 
longer any ex farte decree over which the 
Court had any control; that the o.der was a nullity 
and utterly void so that no proceedings to set it 
aside were necessary, and that the fact of its be- 
ing made on contest as against the plaintiff could 
not convert it into a valid ord^rMeld that the ap- 
pellant had the right to make an application 
under O 9, R. 13 at the time wtien he did make 
:it, although an appeal had been preferred by 
anotner defendant : that the result of the appeal 
could not have becta to rob the Court of its juris- 
.dictioQ to make an order on the application of the 
appellant ; that the order of the High Court dis- 
missing the appeal as having abated was not a 
decree in which that of the lower Court was merg- 
ed ; that the order of the 8th April 1922 was an 
order withio the jurisdiction uf the Judge to make 
whether it was legal or otherwise ; that the order 
must stand until proper steps were taken by the 
parties affected thereby to have it set aside ; and 
that the subsequent order of 7-7-1922 should be 
:set aside and the suit remanded fur trial. 

Per Miikerji, J. Where a defendant against 
whom an ex parte decree is passed applied under 
■O. 9, R, 13 to set it aside and at the same time 
prefers an appeal from it, the original Court mav 
■proceed vvith the application not with standing 
the pendency of the appeal. When the ex parie 
decree has been confirmed or otherwise disposed 
of on appeal, the Court which passed the exparte 
decree has no longer any power to entertain the 
-application to set it aside even though the appli- 
cation was made before the appeal was filed. The 
same principle will hold good, even if the appeal 
has been preferred by a party other than the de- 
fendant against whom the decree was passed ex 
parte, provided the decree was one and indivisi- 
ble. [Walm'^ley and Mukerjee, JJ-) KalimuddiN 
Ahammed V . Es-^Bakuddin. 39 C. L. J, 399 ; 

28 C. W. N. 795 : 51 Cal. 716 : 1924 Cal. 830. 

0. 9, R. I'^^Kxparte decree— 

^side — Grounds for. 
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I A Court has no power to set aside an ex parU 
. decree except on one of the grounds contemplat- 
ed by O. 9, R. 13 C. P. C. 43 M. 94 followed. 
{Walltr, J) Gullapalli Kotayya v, Gorantla 
S uBBAYYA. 20 L. W. 490. 

0.9, R. I'i— Mortgage decree — Ex parte 

against some and on the merits against others — 
i It can he set aside as regards some only. 
j Where a mortgage decree is passed ex parte 
; against some dafendints and on the merits 
I against others, the liability being joint, the deci'ee 
I cannot be set aside as against some only of the 
[ defenda its under O. 9, K. 13, (Dass and RosSy 
JJ .) Raghqbar Chowdhury V , Ramaskay Pra- 
sad ChowdHURY. 78 I. C. 408 (1) : 

1924 P. H. G, C. 252 : 1924 P. 771. 

0, 9, R, 13— Pat'/y appearing soon after 

decree passed — Setting aside decree. 

Where a suit is disposed of exparte on account 
of the absence of the party or plaader at the time 
of hearing but later on the pleader turns up in 
the course of the same day, the court should after 
notice to the other party, restore the suit to file 
alter imposing such conditions on the defaulting 
party as might meet the justice of the case. {Mac- 
Leod, CJ. ani SkahJ.) Sorabji Rustom’i v, Raiiji 
Lal Devjibhai, 26 Bom, 1. R. S21 ; 

SOI. C. 237 : 1924 Bom. 392. 

' '0. 9, R. 13 — Wrong date give7i by Small 
Cause Court Bench Clerk — Ex-parie decree — Ap- 
plication to set aside decree refused — Order set 
aside in rcvist07t. 

Where the Snail Cause Court Bench clerk 
gave a wrong date to the petitioner (defendant) 
as that on which the case was fixed for hearing 
and 2.0 ex parte decree was passed in conse- 
quence, 

Held, that the procedure in the Small Cause 
Court under which the clerk fixsd date for cases 
which are ripe for hearing lends itself to such a 
misunderstanding as was alleged by petitioner 
and the decree should have been set aside 

and the High Court accorijingly sot aside the de- 
cree and ordered a re- hearing. [Heald, /.) 
Wajjik ChaNd V. B. M. Bharadwaza. 

3 Bur. L. J. 34 : 1924 R. 271. 

0. 11, R. 14 — Inspection of adversary' $ 

documents — Order permitting — Propriety — Con- 
dition — 'Notice to opposite party — Necessity— Part- 
nership — Declaration of right as partner and 
taking of partnership accountsSuit for — Inspec- 
tion hy plaintiff of alleged partnership accounts 
— Order permitting before cornntencement of trial 
— Inspection by employee in defendant' s firm 
who had been won over by plaintiff — Revisioti— 
InUrlocuiory orders of court below — Interference 
with— Condi Hons. 

Inspection by a party of his adversary’s docu- 
ments is not a matter of routine, but is to be per- 
mitted or refused only after a judicial decision 
not only as to the right to inspection itself but 
with reference also to the stage of the case at 
which such right is to be permitted and the 
right must be exercised so as to result in as little 
harm as possible to parties who are entitled to 
1 have the protection of the court in carrying on 
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their lawful pursuits. In a suit in which tha two 
main contentions were (1) whether plaintiff was 
really a partner in Ist defendant's firm and trade 
and (2) whether he was therefore entitled to a 
taking of the partnership accounts, the defendant 
filed various lists of documents and produced 
various documents with an affidavit praying that 
the court should not allow inspection of any do- 
cument by plaintiff without specific orders and 
without notiie to him Before the trial of the 
suit had begun the Court made an order without 
notice to the defendant allowing the plaintiff to 
inspect a number of documents produced by the 
defendant. 

Held, in revisioa against the order of the Court 
below, that plff, could not be allowed unless and 
until he had established that he was a partner, to 
inspect asiy dccumcnt which did not bear on the 
question of partnership, and that as regards docu- 
ments which did bear upon it the court below 
must hear the defendant’s objection before it 
passed its order. 

Following on the order referred to above, the 
court below passed a further order permitting M, 
wlio had obtained a power of attorney from 
plaintiff, to inspect all the defendant’s docu- 
ments. M was employed in the defendant’s firm 
for at least 20 years writing up and keeping the 
firm's uccounts; he had left defendant and he 
actively reverted to plaintiff’s side in the dispute 
’between plaintiff and defendant; and he' actively 
supported plaintiff and was ill-disposed towards 
defendant. M. was employed by the plaintiff for 
the purposes of inspection because of his exclu- 
sive and intimate acquaintance with the firm’s 
business. 

Held, in revision against the said order, that 
unless and until the plaintiff established hia plea 
of partnership, inspection on his behalf by M 
could not be permitted and that such inspection as 
the lower court permitted must be by some one 
else. There would be no objection to an inspec- 
tion, by M. after plaintiff established his plea of 
partnership. 

Interference by the court in revision with pro- 
ceedings of the lower court during the pendency 
of a suit are to be deprecated unless strong rea- 
sons arc made out. 

Interference in the present case was based 
partly on theground that the lower court had not 
properly understood the provisions of 0. 11. R. 
14, Civil procedure Code, and partly, on the 
ground that the result of the orders of the Court- 
below might be wholly unnecessary and irre- 
mediabl# damage to the defendant’s business 
interests. {Wallace, J,) Ramachari v. Krishna- 
MACHARI. 30 X. W. 633 : 1034 M. W. N. 863 : 

47 Mud. 934 : 80 I. C. 604 ; 1924 Mad. 846 : 

47 M. L. J. 460. 

0. 11, Br. 14,& 21— Ordtfr for produc- 
tion of documents — Ncn-complianc^ with — DiS' 
m ssal of suit. 

O. 11, R. 21 of the C. P. Code does not justify 
the dismissal of a suit for non-compliance with 


C. P, CODE (1908), 0. 12, E. 6. 

an order under O. 11, R. 14, C, P. Code, for pro- 
duction of documents 65 I. C, 661 diss. {Krishnan 
and Waller, JJ.) Sithamalli Subba^’YAr 
Ramanathan Chettiar, 19 L.W. 365 : 

34 M. X. T. (H.C.) 23 : 77 I. C. 766 J 

1924 M, W. N. 340 t 1924 Mad. 682. 

46M.L.J. 350, 

0. 11, Er. 18 and 21— Order of inspection 

— When to grant. 

Under O. 11, R. 18 when a party applies to ins- 
pect documents in the pleadings or in a previous 
affidavit of documents and makes an affidavit for 
that purpose the Court ought not to make an 
order for inspection without giving the other 
side an opportunity of replying to the affidavit. 
In such a case, dismissal of suit fot non-com- 
plianca with the terms of the order is not proper, 
{Walsh and Ryves, JJ*) Firm of Kedar Nath 
Durga Prasad v. Firm of Bishwanath Lak- 
SHMI Chand. X. E. 5 A. 225 t 

22 A.L.J. 299 : 46 A. 417 : 1924 A. 510. 

0. 11, E. 21 — Order for discovery — Non- 

complaince — When suit to he dismissed^ 

O. 11, R. 21, contemplates two orders being, 
made : first, an order for the answer to the inter- 
rogatories or for the discovery or inspection of 
documents within a specified time ; and secondly, 
upon the failure to comply with such an order 
a further order dismissing the suit. The latter 
part of the order should not ordinarily be made 
unless the court is satisfied that the plaintiff is- 
endeavouring to avoid giving a fair and proper 
discovery. {Sanderson, C. J. and Richardson^ 
J) Jagannath Motilal V. Bala Prasad 
ArjUNDAS. 78 I, C. 869. 

0. 11, E, 2l—Striking of defence— Ordir 

when to be passed. 

No order should be passed against a party 
without allowing him a reasonable opportunitiy 
of being heard and adducing evidence in his- 
favour. A suit for partition was taken up for 
hearing on 12-4- 1923 after several prior adjourn- 
ments granted at the instance of one or other of 
the parties. On that date the defendant was ab- 
sent and the plaintiff being ill applied for one 
month's time. The Court on that date passed an 
order as follows: “Put up on 14--4-1923 for dispo- 
sal exparte" The defendants appeared on the 14th 
April and proved that they should be allowed to 
defend the suit. The Court rejected their prayer 
examined the plaintiff and parsed an c,v parte 
prelimirrary decree. Held that the Court erred, 
in making an order on 12th of April 1923 depriv- 
ing the defendant of hia right to defend the suit. 
The Court had no statutory authority to take- 
such a disciplinary measure and there was no 
question of exercise of the inherent jurisdiction 
of the Court. {Mookerjee and Choizner, JJ.) Rat 
Satyendra Nath Sen Bahadur v. Narendra. 
Nath Gupta. 19 C.L. J. 279 : 81 I.C. 867 r 

1924 Cul. 806; 


-0.13 R. 6 — Judgment on admissions — 

When to be pased. 1924 Cal. 190,. 
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— — 0, 13, Er, 1 and 2 — Filing of documents 
— Late stage — Admission in evidence. 

O. 13, R. 1, C. P. Code makes it obligatory on i 
the parties to produce all their documentary evi- 
dence at the first hearing of the suit. O. 13, R. 2 
provides that no documentary evidence in the 
possession or power of any party which should ' 
have been but has not been produced in accord- 
ance with O. 13, R. 1. C.P, Code shall be receiv- 
ed at any subsequent stage of the proceedings 
unless good cause is shown to the satisfaction of 
the Court for the non-production thereof. But the 
tact that a document sought to be admitted in 
evidence at a late stage is a public document is a 
good cause for relaxing the stringency of the rule. 
XUitier^ C. 1". and Mullick^ 7.) Mt. Taibunnissa 
BEGAM V. JAGDIP PaNDEY, 2 Pat. I.E. 1 

78 I. C. 489 ; 1924 P. 617. 

0. 13, R. 4 — Documentary evidence — 

How to be exhibited in a suit — Defect in fro- 
cedure. 

Under O. 13. R. 4, C.P.C, it is provided that a 
presiding judge shall endorse with his own 
hand a statement that a document proved or ad- 
mitied in evidence was proved against or 
admitted by the person against whom it was 
used. Unless such procedure is followed, the 
documentary evidence for the Secretary of State 
as well as for the objector, cannot be regarded 
as having been legally brought on the record, 
{Broadway and Fforde, 77.) SECRETARY OF 
State v- Shrimati Sarla Devi. 

5 Lah. 227 : 79 I. C. 74 ; 1924 Lah. 548, 

0, 14, R. 1 — Issues- -Ft anting of — Duty 

of Court. 

It is the function of courts to frame the neces- 
sary issues although on an application for issues 
parties arc beard. (Schzvabe, C. J and Wallace, 
J.) Manamal Koru Kutty p, Valiakathodeyil 
Ahamad. 78 I. C. 1. 

— — — 0. 14, E. 1 — Issues — Framing nf. 

Issues are framed not only with reference to 
the pleadings but also with reference to state- 
ments made at the time they are framed. [Kfish- 
nan, 7.) Devarajulu Naidu v. Kondammal. 

80 I. C. 929 : 20 L. W. 754 

0. 14, E. l^lssues — Scofe of — Power of 

Court. 

O. 14, C. P, Code decs not limit the Court fra- 
ming issues to the matters set out in the plead- 
ings. {Burn, 7- M.) Kamta Siroman Prasad 
Singh v. Bipat Kurmi. L, R. 6 0.121. 

0. 14, Er. 1 and 3 — Practice— Court's 

duty — Raising points. 

The Courts should confine" themselves to the 
dispute between the parties and not go out of 
their way to raise fanciful points which arc not 
raised by the parties themselves. {Walsh, J.) 
Lala Lachman Prasad v. Majju. 1923 A. 167. 

0 16, E. 1—Duty of couriSummoning 

of witnesses. 

Under O. 16, R. 1 a party has an absolute right 
to summon witnesses and so long as he pays the 
necessary expenses to insist that their attendance 
shall be enforced. The only case in which the 


C. P. CODE {I908h 0. 17, Er. 2 and 3. 

court has power to refuse to issue summons is, 
where th» application is not made bona ftdc or 
where in the exercise of its inherent powers to 
prevent the abuse of its own process it is neces- 
sary to refuse to iisue the summons. The tact that 
whether the party originally undertook to bring 
the witnesses or applied late for issue of summons 
doesnot affect the duty of the Court. {Abdul Raoof 
and Moti Sagar, 77.) Pritam Singh v. Sobha 
Singh. 75 I. C. 866 : 1924 lah. 647. 

0. 16, E. 1 — Sunemons to witnesses — 

Rights of parlies. 

A party ia entitled as of right to summonses to 
witnesses, But if an application is made at such 
a late stage that the witnesses cannot be present, 
the court may refuse to adjourn the case for their 
attendance, but has no power to refuse to issue 
Bummons. {Moti Sagar, 7.) Sardari Lal v, 
Mohar Singh. 79 I. C. 14S. 

0.17 — Provisions of — Liberal construc- 
tion . 

The provisions of O, 17, C. P. Code should be 
liberally construed, particularly as there is lati- 
tude given to the trial court to make any such 
order as it thinks fit, in lieu of an order of dis- 
missal. {Kinkhede, A. 7, C.) Ayodhya Prasad 
V. The Secretary of State. 79 1. C. 128 : 

1924 Nag. 298. 

0.17, Er. 1 and 3 — Defendant absent but 

pleader present — No action by pleader — Nature 
of decree pasaed. Motilal Ratanchand v. 
Nandram Dalpatram. 82 I. C 124: 

1924 Bom. 139. 

0. 17, E. 2~Action under — If different 

from 0. 9. 

There is no valid ' distinction between action 
under O. 9 and O. 17, R. 2. The latter provision 
refers back to O. 9 and gives their court permis- 
sion to decide the case in one of tVie ways pre- 
scribed. [Daniels, 7. C.) Ramashar Dat Singh 
r. Maharaja Jagit Singh. 78 I. C, 840. 

0 17, Er. 2 and 8 — Applicability of— 

Absence of plaintiff on adjourned day — Di$» 
missal of suit — Effect of. 

Where a plaintiff realising the weeknsss of 
his case absented himself on the day fixed for 
hearing and let the suit be dismissed for default, 
the decision is one under O. 9, R. 3,C P. C. even 
though the Court purported to act under O. 17^ 
R. 3 and the decision docs not bar a fresh suit, 
{Dalai 7,C. and Neave A.J.C,) Sybd Md. HasaH 
V. Syed Ali Hydkr. 10 O. & A. L. R. 1239 ; 

1 0. W. N. 808. 

0. 17. Er. 9 and 8-Day of hearing- -Sum* 

fnonsss not served — Adjournment. 

Where the record shows that the summonses 
reached the destination before the date of hearing 
but the witnesses were not found, the non-ap- 
pearance of the witnesses could not be said to be 
due to the delay in the application for summon- 
ing them and the party must not be punished 
with the dismissal of bis suit for default. 
[Waiir Hasan, J.C.) DhaNi Ram v. Gaya Singh. 

10. 0, A A. L. R. 864. 
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-0. 17, E. 2 — Dismissal for default'— Ap- 
plication for restoration — Duty of Court. 

When the plaintiff is absent on a dace to which 
tbe suic IS adjourned, and toe suit is dismissed 
for default an application for restoration must be 
decided by the court on the merits uf the allega- 
tions ill the affidavit. The fact chat plaintiff con- 
sented to pav Rs 300 demanded by deft, for set- 
ting aside the order of dismissal does not entitle 
the court to surrender its jurisdiction. {IVazir 
Has 'in, A. /. C.) Mvnni Lal v. Sheo Saran. 

10 0. & A. L R. 136 : 27 0. 0. 103 : 

11 0. L. J. 412 : 78 I. C. 15* ; 1921 Oudh 389. 

‘0. 17, R. 2 — Hearing — If includes tntcr- 

locutery applications. 

Quaere whether the term “ hearing ” in O. 17, 
R. 2 extends to occasions when interioculory ap- 
licadons are being dealt with? {Lord Phillitrtore.) 
Lachmi Nar\in Marwarv V. Balmukund Mar- 
wary. 35 M. L. X. IP. C.) 143 : 20 t. W. 491 : 

L R. 5 P. C. 171 : 26 Bom. L. E. 1129 ; 
22 A. L. J. 990 : 5 Pat. L. T. 623 : 81 I. G. 747 ; 

40 G L. J. 439 : 1 0. W. N. 629: 

10 0. & A, L. E. 1033 : 1924 P. C. 198 : 

L. E. 51 I. A. 321 : 47 M. L. J. 441, 

0. 17, Rr. 2 and 3 — Non-attendance of 

party on adjourned hearing — Application of the 
rulL — Disposal on merits not contemplated. 

When One uf the parties tails to appear on the 
date to wh ch the case is adjourned, the case falls 
under O. 17 rule 2 and mast be disposed of 
under one of the modes directed under O. 9. 
O. 17, R. 3 does not apply to such a case and it 
cannot be considered to have been disposed of on 
the merits. {Neavc, A. J. C.) PuttU Lal 
Zf. Mgssammat Chhutko. 1 0. W. N. 636 : 

10 0. Sc A. L. E. 1040, 

0 . 17 . Er. 2 and 3Suit — Absence of par- 
ty on date of hearing — Disposal on merits— Lega- 
lity o/-‘4 p plication for rehearing of the case. 
Where on the date of hearing of a suit a party 
was not present in Court, the Court is bound to 
proceed under O. 17, R. 2^ C. P. Code and it can- 
not proceed under O. 17, R. 3, C.P. Code. It can 
only adj jurn the suit or dispose of the suit un- 
<ler O. 17, R 2, C P. Code. A court must be pre- 
sumed to have passed sjch an order as it ought 
to pass, wha'ever seciion it may have quoted in 
its order Where on tbe date fixed for hearing 
of the case a party absents himself the Court can- 
not by an adjudication on the merits prevent him 
from applying to set aside the ex parte order. 
Where a person entitled to apply for a re-hearing 
of the caiC puts in an application for the purpose 
and the Court rejects an application for that pur- 
pose, the High Court is entitled to set it aside in 
revision. The actiou of the lower court amounts 
lo a refu^'al to exercise a jurisdiction vested in it 
by law, [Mukerji and Dalai, J).) Ram Adhin v. 
Ram BhaRdoe, L, E. 5 A. 740: 

22 A. L. J, 1041. 

— 0. 17, R. 2— Order dismissing suit after 

decree i$ without jurisdiction. 

In a^partition suit the Court made an order 
dismissing a party from the array of defendants. 
On an appeal from this order, the suit was com- 
promised and the suit was remitted to lower 
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Court for further action. On a day fixed by lower 
Court for this purpose the plaintiff did not appear 
and thereupon the Court dismissed the suit 
apparently under O. 17. R. 2. 

Held, that O. 17, R. 2 did not apply that there 
could be no dismissal after decree and that the 
order was made without jurisdiction and was 
rightly set aside by ihe High Court. [Lord Phil- 
Umored Lachmi Narayan Marwary v. Bal - 
MAKUND Marwary. 35 M- I. T (P. C.) 143 : 

20 I. W. 491 : L. R, 6 P. C. 171 : 

26 Bom. L B. 1129 : 22 A. L. J. 990 : 

5 Pat. I. T. 623 : 40 C. L. J. 439 : 1 0. W N. 629: 

10 0. Sc A.L. E. 1033 : L. E. 61 I. A, 321 : 

1924 P. C. 198 : 81 I. C. 747 : 47 M. L. J. 441. 

0. 17, Rr. 2 & 3 — Suit adj ourned for ap- 
pointing guardian — Dismissal for default — Pro- 
priety of. 

An adjournment of a suit for appointing a 
guardian ad litem is not an adiournment for the 
hearing of the suit, and hence on the adjourned 
date if the plaintiff is absent, the Court has no 
jurisdiction to dismiss toe suit for default. {Dass 
and Ross, 77.) Balmakund RaM Marwari v, 
Madho Prashad. 6 Pat. L. T. 424 : 

78 I. C. 224(2) : 1924 P. H. C. C. 216 : 

1924 P. 714* 

0. 17, E. 3 — Action under ^ When taken 

— Remedy. 

Action should be taken under O. 17, R. 3 
when an adjournment has been granted at the in- 
stance of a party and the Court has miterials on 
the record to proceed with the suit. The decision 
vs one given on the merits and the remedy of the 
aggrieved party is to appeal. {Daniels, J, C.) 
Rameshar Dat Singh v. Maharaja Jagjit 
Singh. 78 I. C, 340. 

^0. 17. B. 3 — Adjournment granted to 

plaintiff —Default on adjourned date — Disposal 
of matter an record — If regular. 

Where after tha evidenea in a case was com- 
plete, the case was adjourned for argument to a 
particular date at the request of the plaintiff and 
on that date he was absent and the Judge decided 
the case on the materials on record, toe procedure 
is quite regular. He was not bound to proceed 
under O 17, R. 2. 

Per Abdul Raoof, J : If there was any irregu- 
larity, it was covered by S. 99, C.P. Code, {Broad- 
way and Abdul Raoof, 77.) JhaNDA Singh v. 
Sadiq Mahomed. 5 Lali, 218 : 78 I. C. 453 ; 

1924 Lah. 645. 

— ^ — 0. 17, E. 3 -Applicability of — Process 
fee paid within adjourned day— Omission to 
serve witnesses — Procedure. 1924 Lah. 272. 

-0. 17, E. 3 — AppHcabiUty— Non-produc- 
tion of document ordered by Court — Plaint jf can 
be rejected. See C. P. Code, O. 7, R. 18. 

76 I, C. 264. 

0. 17. R. Z-^Order directing plaintiff to 

furnish copy of document in a non-Court language 
— Failure to comply— Effect — Power to dismiss 
suit. 

There is no statutory provisions compelling the 
plaintiff to furnish the deft, with copies of docu- 
ments in any particular language and where a 
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Court orders such a thing theorder is wholly with- 
out jurisdiction. A dismissal of the suit for non- 
compliance with the direction is bad and cannot | 
be justified under O. 17, R. 3. (Mullick and Buck- \ 
nill, JJ.) L)EBi Lal V. Jai PRAKASH Narain 
Singh. 75 I, c, 1, 

0. 17, E. 3 — Presence of party — If ! 

amounts to appearance — Scope of rule. 

The mere presence of a party in Court is suffi • 

• cient to cofistitiUe appearance within the meaning 
of 0.9, C. P. Code. 23 Bom, 414, Foil 0.17, 
‘R. 3 requires a decision on the merits. 23 All. 462, 
■Foil. [Baker, J . C.) Onkar v. Kamae Chand. 

1924 Nag. 26. 

0. 18, E. 2 — Written arguments — Judg- 
ment. 77 1. C, 398 : 1924 Lab. 107. 

0. 18, R, 5 — Deposition of witness — 'Not 

•read over to him — Admissibility nf deposition tn 
subsequent trial for perjury — Evidence Act, 
Ss. 80 and 91. 

Under O IS, R. 5, C. P. Code, it is necessary 
that the deposition of a witness in an appealable 
'Case, iu order to bind him to the statement record- 
ed therein, should be read over to him. This 
provision is mandatory and not directory. The 
omission to dj so renders the deposition inad- 
missible in evidence against him on his subse- 
quent trial for parjury, S. 91 of the Evidence Act 
excludes oral evidence of its contents. 6 C. 762 ; 
12 C. W. N. 845; 36 C. 9S5; 42 C. 240, Foil. 45 C. 
825 not foil. {Suhrawardy and Cuming, JJ,] 
Emperor v. Nabab Ali Sarkar. 51 C. 236 : 

25 Cr. L. J, 1027 : 81 I. G. 803 : 1924 Cal . 705 . 

0. 20, R. 2 — Rule if mandatory — Judg- 
ment written by predecessor — Ceasing to be a 
Judge —Effect. 

O. 20, R. 2 is not mandatory and a Judge may, 
if he sees reason to do so, refuse to pronounce a 
judgment wri'ten by his predecessor. The 
pronouncement of a judgment is the last act of 
the trial of a suit and is a material part of the 
trial. It is not an act which cao be performed 
by any other person than a Judge of the Court in 
which the suit was tried. 

Where, however, the predecessor in office had 
•eeased to exercise judicial functions, his order is 
.a nullity. [MacColl, /. C.] Maung Ba v. MaUng 
Ye. 1924 E, 358. 

0. 20, E. 3 and 0. 21, R. 2 — Judgment — 

Decree — Application for certificate of satisfaction, 

. A decree though drawn up subsequent to the 
day on which judgment was delivered, must bear 
'the date of the judgment and a certificate of 
satisfaction of the decree between the date of the 
judgment and the date when the decree was 
actually drawn up is valid. [Pearson and 
Dvaham, JJ.) GiRIBALA Dasi v. Biswambhar 
Holdar, 40 C. L. J. 87 : 

821, C. 746 : 1924 Gal, 1064. 

0.20, E. 3 — Recalling. 

Court cannot recall order duly made in exercise 
of inherent jurisdiction save on review or under 
‘S. 152. (Das and Ross, JJ.) Ramcharan SiNGH 

Jangbahadur Singh.- 5 Pat. I T. 631 : 

79 I. C. 900 : 1924 P. 696. 

Y D 1924—18 
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0, 20, E. 4-~Judgment of Small Cause 

Courts — Reasons for — Practice. Maung Sa 
Ma U Ma. 76 I. C. 600. 

0. 20, B. 10 — Maintenance — Suit for 

value of grain — Form of decree. 

Where a maintenance holder brings a suit to 
recover the value of the grain which under a 
Karar the defendant was bound to pay but which 
be failed to pay, O. 20, R. 10 does not apply and 
the Court is not bound to decree in the first in- 
stance payment in grain and in the alternalive its 
money value. [Prideaux, A.J C.) Bhonajee 
Mt. Saraswati. 

1924 Nag. 176. 

0. 20, E. 12— Mesne profits— Ascertain- 
ment of — Nature of proceedings — Interest on pro- 
fits. 

An application for ascertainment of mesne pro- 
fits is not under the new C, P. Code an appli- 
cation in' execution but is a oart of the suit and 
in continuation thereof, The right to apply for 
mesne profits will arise either when the delivery 
of possession is actually given or three years ex- 
pire from the date of the preliminary decree, An 
application to ascertain mesne profits would be 
governed by Art. 181 of the Lim. Act. [Jwala 
Prasad, A. C J. and Kulwant Sahay, J, ) 
Harakhpan Missirif V. Jagdeo Mtssire. 

1924 P. H. C. C. 265 : 6 Pat, L. T. 626 : 

1924 P. 781. 

0. 20, E. 12 — Mesne profits [future) 

awarded by preliminary decf ee for possession — 
Application (or ascertainment of-Matniainahi- 
/ttv— Res judicata — Prior execution petitions 
praying for same relief — Dismissal of, but not on 
merits — Effect. 

A preliminary decree for possession of im- 
moveable property awarded mesne profits subse- 
quent to suit. On an application filed by plaintiff 
under O. 20, R. 12, C, P. Code for ascertainment 
of those profits, held that the same vva>< not bar- 
red by res judicata by reason of the fact that the 
plaintiff had previously filed execution petitions 
for ascertainment of those profits under the 
erroneous impression that they were to be ascer- 
tained in execution and that that those petitions 
were dismissed either because of plaintiff’s 
laches or because he did not press that relief. 

After the passing of a preliminary decree the 
dismissal of an application not on the merits, but 
owing to say, non-appearance of the plaintiff or 
laches on his part, cannot result in the dismissal 
of the Suit itselt. [Phillips and Venkaiasubba Rao, 
JJ.) Mantina Ramachandra Raju V. Sri Raja 
Mantripragoda Bhujanga Rao. . 19 L. W. 69 : 

(1924) UL. W. N.ilS : 79 I. C 635 : 

33 M. T. T. 261 (H, C.) : ^6 M. L, J. 46: 

1924 Mad. 473. 

0. 20, R, 14 — Pre-emption decree — Costs 

not directed to be deposited — Effect. 

26 0 C. 345 : 1924 Oudh 104. 

-0. 20, R. 14 — Pre-emption decree — Pre- 

emptor when acquires the rights of (he vendee. 

A pre-emptor’s right to or in the property 
accrues only when he has complied with the 
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conditions laid down in the decree and paid the 
purchase money into Court, and it is then only 
that the property vests in him. A successful 
pre-emptor is vested with the rights of the vendee 
not frem the date, of the sale but from the date on 
which he enforces his rights, from the date 
on which he satisfies tha conditions of the decree, 
Where at the date^of the sale, the defendant’s 
right of pre-emption in respect of the land pur- 
chased was equal to that of the plaintiff, the suit 
must fail, {Mciytificciu Moii //) Nadir 

Ali Shah v. Walt. 6 lah. 486. 

"3 “ — Suit for taking the accounts 

of a dissolved par tnershi^p— Decree in favour of \ 
defendant ' 

A decree can be passed in favour of a defend- 
ant in a suit for the taking of partnership accounts 
under O. 20, R, 15, C P. Code, if it turns out that 
On taking accounts there is a balance due to the 
defendant instead of to the plaintiff. (Davids and 
Neave, JJ.) Ram ChaRan v, Bulag; 

32 A. I. J. 7g3 : L. E. 5 A. 563 ; 1924 All. 864 (2). 

“ 31, R. 1 — Payment into Court — Notice 

to other party. 

Payment of money into Court under a decree 
must be notified to the decree holder in writing 
and served on him in the way prescribed for 
service of summons. (Kinkhede, AJ.C,) Baliram 
V . Ghasirxm. gl p c. 1001. 

‘.i f- (h ) — Payment to attaching 

Of editor of decree-holder — Effect. 

Payment to an attaching creditor of a decree- 
holder is not payment to a decree-holder under 
O, 2i, R. 1 ( 5 ) as the former is not a decree- 
holder within S. 2 (3), C. P. Code, [Mnkerji^ j.) 
Ram Badan Singh v. Chaudhri Ram Pargash 
80 I. C. 947 : I,. R. 6 A. 629 
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I^imitatioQ, [Daniels, J,C.) Mt. Jamvvanti v. Mt. 
Mohan Dej. lO O. & A. L. R. 72; 11 0. I. J. 879 t 
79 I. C 799 : 1924 Oudh S92. 

- - 0. 21, R. 2 — Application to record ad' 

juitmeni If to be written or signed. 

An application to record adju«tment need not 
be written nor signed by the decree-holders. 
(Baker, J C, and Haiti fax. AJ,C.) Mt. Perabaz 
v. Chawani Prashad. 

1924 Nag, 185* 

0. 21, R. 2 Ceriificale of payment — 
Siaienient of payment in execution petition-^ 
Sufficiency of—Limitaiion. 

A statement in an execution application of 
money having been paid by the judgment-debto r 
js not such a certificate of payment as is contem- 
plated by 0. 21. R. 2, C.P. Cede, and has not the 
effect of saving lirnitaticn for execution. O 21* 
R. 2, C. P, Code._ clearly contemplates a forma 1 
proceeding consisting of two steps, first an 
application by the decree-holder inform- 
ing the Court of the payment I and secondly, 
a formal order of the Court recording ihc 
Payment. This proceeding must be separate 
from and prior to the execution proceeding 
in which it is desired that the payment sln^uld 
be recognised. Though no period of limitation 
has been prescribed for an application by the 
decree-holder to certify, the intention of the law 
appears to be that the payment should be certified 
within a reasonable time of its being made. It is* 
primarily the decree-holder's duty to certify. If 
he fails to do so, O. 21, R. 2 (2) allows the judg- 
ment-debfor to inform the Court of the payment 
within 90 days, (Daniels and Weave. JJ.) BRiJ 
Nath v. Panna Ral. 22 A. I. J 581; 

1. R. 5 A. 348 : 46 A. 635 : 83 I. C. 73? : 

1924 A. 706. 


3 — Adjustment not certified— 

1924 Ifad. 189. 

"T 31, R. 2— Uncertified adjustment — 

Power of Court to take cognizance, 

10 0. & A, L. R. 119 '. 77 I. C, 387 : 

1924 Oudh 208. 

^ _0, 21, R. 2 — Adjustment uncertified — 

Suit fsr declarationi lies. 

O. 21, R. 2 only states that in execution court 
cannot recognise an adjustment which is not 
certified but it can be recognised by a Court try- 
ing the matter as a regular suit and a declaration 
that the decree has been satisfied can be given. 
(Moti Sugar, /,) Bishen Sinsh Mahinder | 

1926 lah. 64 


r; ^l, R. 2 — Application for certification 
—Dimitaiton for— Execution of decree barred. 
Although no time is provided within which ar 
aiyhcation for certification of payments towards 
a decree must be made, such an application can- 
not be made after the period of limitation for exe 
cutiOM has expired and the decree has becom< 
time-barred. A time-barrod decree cannot be 
«vived by a subsequent application under O. 21, 
K. 9, C. P. Code, for certification of intermediate 
payments which would bring the case within 


31, R. 2 — Decrec'holder certifying^ 
payment'— ‘Whether a step in exteuiion — Previous, 
application after three years from date of decree 
is no bar to a subsequent application after certifi- 
cation, 

^ W^hcre the decree-holder applied for execution 
m 1919 and no subsequent steps were taken till 
2l3t October, 1922 and the decree became time 
barred, and in December 1922, the petitioner 
applied for certifying payments made before' 
3 years, and it was contended that an application 
to certify payment ia not a step in execution 
and it does not lie after a decree is time 
barred. Held, relying on authority 20 CaK. 
L- J. 131, and 46 C, 22, that an application made 
by decree-holder to certify payments made with- 
in 3 years from the dates of such payments. 
(Limitation ActJ S. 181) will afford the decree 
holder a fresh starting point for limitation with^ 
in the meaning of Art. 182 (5), Lim. Act. {God- 
frey, J.) Maung Law San i>, Maung Po Thein. 

2 E»ng. 893 : 192S Hang. 26, 


aca u. it, 


, , Mortgage^ 

-Fresh decree need not be 


decree — Adjus Uncut' 
drawn up. 

.Pf ?■ Code, applias to mortgage 

decrees also. 11 N. L, r. 16, Ref. But the C, P. 
Code nowhere contemplates that each time am 
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adjustment is arrived at bitwcen the parties a 
fresh decree must bo drawn up or tha original 
decree modified. In almost every case where any 
payment in satisfaction of a decree is made, the 
original decree nO longer represents the rights 
of the parties. 17 N. L. K. 66 Kef. [Bahtr, /.C.) 
Dulichand V. Goselal. 30 N, L. K. 123. 

0. 21, R. 2 — Payment on-t of Court — 

Form of ctrtification. 

An application for execution certifying pay- 
ments already made amountt to certifying under 
O. 21, R, 2, rvhich a Court is bound to take notice 
of. There is no particular form under O. 21, R. 2, 
in which a decree-holder must certiiy payntent 
nor is there any rule as to the time within which 
or the manner in which it should be done. {Moti 
Sugar, J.) Fattu v, Nanak Chand. 1924 Lnh. 676, 

0. 31, R, 2 and 0, 82. R. 6 — Payment to 

one of several decree-holders — Decree if satisfied 
— Payment certified but not recorded — Recogni- 
tion of, by executing Court —Decree in favour of 
manager and minor members of a joint Hindu 
family— Payment io manager — Leave of Court not 
obtained — Effect of. 

Payment to one of several joint decree-holdurs 
will not be a satisfaction of the decree, even in 
part, unless the payee is an agent of the others 
entitled in law to receive the whole amount} on 
their behalf or the distinct share of each of the 
joint decree-holders was determined and known. 
31 M. L. J. 93 relied on. Where a decree has 
been passed jointly in favour of the manager of a 
joint Hindu family and certain minor co-parceners 
represented by the manager as next friend, a 
payment to the manager, although made and 
certified, cannot be recognized by the Court exe- 
cuting the decree unless leave of the Court had 
been obtained for such payment under 0. 32, 
R, 6. Civil Proccdur# Code 36 M, 295 applied. 

Under O. 21, R. Civil Procedure Code, a 
payment to be recognised by the Court executing 
the decree docs not require to be both certified 
and recorded, It is enough if it is certified or 
r«corded. {Wallace, /.) Pitchakkuttiya Pil- 
LAi v . Doraiswawi Mooppanar. 

82 I.C. 588 (2); (1824) M.W.N. 815 ; 47 M.L J. 498. 

*0, 31, R. 8 — promise by judgment- debtor 

to discharge debt of decree-holder — Failure io 
pay — If satisfaction can be recorded. 

A judgment-debtor promised to discharge some 
debts of the decree-holder and thereupon the 
latter gave a rtceipt that the decree had been can- 
celled. The former defaulted in discharging debts, 
but applied to have satisfaction entered up un- 
der O. 21, R. 2. Held, the Court would be justi- 
fied in refusing to record satisfaction, (Jachson, 
/,) Gangadara Mudaliar V, Ekambara Muda- 
LIar. 20 L. W. 849. 

0. 31, E. 2 (3) — Adjustment out of Court 

— Hot certified — Fraud— Effect of. 

O. 21, R, 2 (3) is intended to exclude recogni- 
tion of any payment or adjustment of a dwee 
out of court it there has been an omission to cer- 
tify the payment, The rule only raises a presump- 
tion to start with that what is not certified has 
not been paid. But it ia still open to the judg- 
ment-debtor to assert and prove that the claim 
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under the decree has been discharged. The 
court is not deprived of its jurisdiction to try the 
plea of payment under S . 47. {Wazir Hasan, J. 
C.) SURAJ Narain Misra V. Uland Sirgh. 

10 0. & A. L. R. 375: 78 I, C 776 : 

1 0. W. N. 218. 

0.21, R. 2 (8)—// mandatory— Ad just ” 

vient not Qcriified — Fraud — // can be gone ini 
in execuiion— Estoppel. 

An uncertified adjurtment though it may have 
been due to the fraud of decree-holder cannot be 
rccogriaed by an execution Court, the provision 
of O. 2i, Rr. (2) (3) being mandatory, The general 
principle of estoppel cannot override its provi- 
sions. [Kennedy, J . C. and Raymond. A. J. C.) 
Motoomal V. Teomal. 79 I. c. 89. 

“0. 21, Rr 10, 11 and S, Zd— Deere* trans- 
ferred for execution — Execution appHcaiicn ne- 
cessary. 

After a decree is transferred to another Court 
for execution, the decree holder must apply regu- 
larly under O. 21, Rr. 10 and 11 in order to set 
the law of execution in motion. [Kinkhede, A. J. 
C.) Sultan Ali r. Balaji, 

1934 Nsg. 413, 

0. 21, R 11 ( 1} & (2) and 0. 19 R 2 /I]— 

Execution petition— Verification by person other 
than decree-holder — Legality af. 

An execution petition signed and verified by 
a person other than the decree-holder 
but who is acquainted well with the facts of the 
case ia valid. It is not necessary that the verifica- 
tion should be made in open court or after obtain- 
ing the permission of the court thereupon^ 
[N ewbould and Ghos*, JJ,] Khararia XIijazilla. 
Zkmindari Syndicate, Ltd. v. Omed Sheikh. 

28 C, W, N. 687 : 80 I. C, 313,(1) : 1934 Cal. 811. 

0. 21, R. 11 {%)— Adjustment— 0 mission 

to mention in execution application — Effect of 
The deliberate omission to mention in tn exe- 
cution application an adjustment which is sub- 
sisting though it could be avoided in Uw, is a 
circumstance which vitiates the application. 
[Baker^ J.C. and Hallifax, A . 7. C.) Mt. Perabai 
V. Bhagwani PrashaD. 

1924 Nftg, 185. 

0. 21, R. 11 [2]— Decree for money— Pay- 
ment by instalments— Discretion of Court. 

It is clearly the intention of the law that debt- 
ors ihould be compelled to pay their just debts^ 
but it is not reasonable to compel them to do so 
by means which will deprive them of their means 
of livelihood if there is available an alternative 
method of enforcing payment which will be rea- 
sonably fair to the creditor. Where the debtor 
owed the respondent about Rs. 500, the Court 
directed payment by monthly instalments of 
Rs. 100. [Healdy J ) Thomas A. Chapple v. 
Mamsa Brothers. 3 Bur. L. J. 97 

83 I, C. 827 (3) : 1936 Rang. 38. 

——^0. 21, R, 15 — Joint decree — Execution by 
one decree-holder — Reservation of rights of 
others — Purchase by decree- holder — Effect 

One of several mortgage decree-holders exe-- 
cuted his portion of the decree reserving the 
rights of the others and purchased the property/ 
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liimself. Held, it enured to the benefit of all of 
them. (Snlainiaft, J,) Khub Chand v, Todar, 
Mal. 1924 A. 813. 

>0. 31, E. 15 — Exacution — Decree burnt — 

How to be proved. See Decree. 77 I. C. 258, 

0. 31, E. 16— Applicability — Award filed 

in Court, 1924 Cal. 117. 

0. 21, E, 16 — Assignment of decree — 

I'ransferce hy operation of law — Assigntneiil of 
lands together with arrears of back rents — Sub- 
sequent decree for back rents— Right of assignee 
to execute. 

An assignment of a decree not by operation of 
law, to be valid must be iii writing and a trans 
feree under an oral assignment has no locus 
standi to execute the decree. Transferees by ope- 
ration of law ordinarily would be legal repre- 
sentatives ot the deceased decree-holder or the 
official assignee in the case of insolvent debtor or 
The purchaser of a decree at a court sale or a 
minor succeeding to the estate which was in the 
hands of an executor and other instances where 
there is a vesting of interest by operation of the 
statute, A person to whom aparty ag^-ees to trans- 
fer a decree that may be passed in a suit is not 
a transferee within O. 21, R, 16, C. P. Code. A 
transfer ot the property during the pendency of 
the suit does not entitle the puvch-iser to apply for 
the execution of the decree, unless he has t^ken 
steps to have his name substituted in the suit in 
the place of his vendor and O. 21, R. 16, does 
not apply to such a case. An assignment of pro- 
perties with all its back or future rents does not 
-enable the assignee to execute a decree for rent 
subsequently obtained by the landlord when the 
decree itself has not been assigned. {Mukerjee 
-and Walmstey^JJ,) Mathurapur Zemindary Co., 
Ltd. V, Bhasaram Mandal. 

28 C. W. Kf. 626: 39 C. L. J. 373 : 51 Cal. 703: 

80 1. C. 881: 1934 Cal. 661. 

0. 21, K. 16—Assignment of decree— Ap- 

.plication for recognition— Judgment- debtor — Fail 
tire to object — Effect. 

The failure of a judgment-debtor to object 
when an application is put in for the recognition 

• of an assignment of the decree bars him from 
raising such objection at a later stage. {Mukher- 
jee and Dalai., JJ.) Dwarka Das v. Muhamm \d 
Ashfagullah. 22 A.. L. J. 928 ; 80 I, C. 723: 

L. E. 6 A. 744 

— -0. 21, E. 16—Benamidar — Right to exe- 
cute — Decree for money against several persons 
^Meaning of, Nanhelal v. Mangilal, 

1924 Nag. 41. 

0. 21, E. 16—7/ mandatory — Notice — 

What amounts to — Application during pendency 
of execution — Effect of. 

Where an order for substitution was passed in 
the presence of the transferors and the debtors, no 
notice is necessary. O. 21, R. 16 requires notice 
-of the application for execution and not of the 

• assignment to be given to the transferor and the 
judgment-debtor and therefore where assignee 
■ applies during the pendency of an execution case 
Tto continue it, he does not apply for fresh exe- 
cution and no notice is required: 

The provisions of R. 16 are mandatory and 
33 on -compliance renders proceedings in execution 
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void. {Adami and Bucknill, JJ.) Mt. Bhag- 
WANTA Koer V. Zamir Ahmed Khan. 

5 Pat. L. T. 451 : 78 X G. 766 ; 

3 Pat. 596 : 1924 P. 576. 

0. 21, E. IQ— Provisions of, mandatory — 

Notice to transferors — Necessity fof\ 

The provisions ol O. 21, R. 16 C. P. Code are 
mandatory and notices under the rule should be 
i'-sued to the transferors and judgment-debtors. 
Noa-compliance with O. 21, R. 16, C. P. Code 
renders all the proceedings in execution void. 
{Adami and Bucknill, JJ.) BhaGwanta Koer v. 
Zamin Ahmad Khan. 1924 P. H. C. C, 221 : 

2Pat.L E. 349. 
0. 21, E. XQ— Purchaser of property cover- 
ed by decree — Assignment not recognized by 
Court — Locus standi to intervene in execution 
proceedings 

A decree-holder assigned some of the proper- 
ties coveted by the decree to a stranger and then 
applied to execute his decree without impleading 
his assignee. Against the order in execution the 
assignee appealed. JieJd, he had no locus standi 
to appeal, as he had not go7 his assignment re- 
cognised by Court under O. 21, iV. 16, C. P. Code. 
[Macleod, C. J. and Shah, J.) ViTH.^n, LaxmaN 
Naik V. Mahadev Raghunath. 

36 Bom. L. E. 333: 1924 Bom. ^126, 

*0. 21, Er. 16 and 2 — Transfer of decree—' 

Proof of uncertified payment. 

When an application is made to the Court under 
O, 21, R. 16 C. P. Code, it must be made to the 
Court which passed the decree and not to tbeCouri 
executing the decree, so that proof can be given 
of any uncertified payments. The judgment- 
debtor is entitled in resisting the application to 
plead that the debt was satisfied. {Macleod, C. J. 
and Shah, J.) Ganpaya Narnappa v. Krish- 
isiApPx AnNAYa. 26 Bom L. K. 491 : 

80 I, C. 423 : 1924 Bom. 394, 

0. 31, E. 16 — Transfer by operation of 

law — Assignment if necessary, 2 Pat. L.E, 27: 

1924 Oudh 343. 

-0. 21, E. IQ— Second proviso —Applicabi- 
lity of. to mortgage decrees. 

The second proviso to O. 21, R. 16, Civil Pro- 
cedure Codei has no application to mortgage de- 
crees for sale, 43 M. L, J. 761 distinguished. 14 C, 
L. J. 639, 642; 27 C. L. J. 110 relied on. {Wallace 
and Jackson, JJ ) Rajarathna Naidu v Rama- 
chandRA Naidu. 20 L, W. 465: 

35 M. L. T. (H, 0.) 81: 1924 M. W. N. 747: 

82 I. C. 948: 47 Mad. 948 : 47 M. L. J. 434 : 

1924 Mad. 901 (1) , 

0, 21, E. 19 — Applicability — Pre-emption 

decree — Costs if can be set off Nelakanth v, 
Mahabir Singh. 26 0. C. 345 : 1924 Oudh 104. 

. ^0. 31, E. 30 — Mortgagee of property — 

Execution of money decree — Substantial injury. 

Where a property subject to a mortgage is sold 
for a money decree and the mortgagee applies 
under O. 21, R. 90, to have the sale set aside, he 
canOot be said to have incurred any substantial 
injury as his rights are not in any way affected, 
and he cannot maintain the application. In such 
cases there need not be direct evidence connecting 
the material irregularity with substantial injury: it 
is enough if the court is satisfied the latter is the 
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result of the irregularity. (Foster^ 7.) Eknath 
Pandey V. Singeswar Nath Choudhury, 

6 Pat, L. T. 250 : 76 I C. 168 : 

1924 P. 785. 

0.21. Rr. 22 and 23— Execution of decree 

— Attachment without notice. 1924 Oudh 120 (1/. 

0.21, R. 22 — Notice — Wnen necessary 

— Object of. 1924 P. Ill 

0, 21, Rs. 22 and 90 — Limitation Act, 

Articles 166 and l8l — Execution sale without 
notice tinder O, 21, R. 22, where such notice is 
necessary — Sale, void and not nterclvvoidable — 
Application to set aside a void execution sale, 
governed by Article 181 of the Limitation Act 
and by Article lti6 — Failure to ^ive notice under 
0. 21, R 22. whether an irregularity in publishing 
or conducting the sale within the meaning of 
0, 21, R, 90. 

In cases where notice under O 21, R. 22, of the 
Code of Civil Procedure has not been issued and 
omission is not due to the fact that sub-rule (2) 
has been applied, but to the fact that notice was 
not asked for, sales held in execution are void and 
not merely voidable as against the persons to 
whom notice should have been, but was not 
issued, 45 M. 875 and 45 M, L. J. 413 overruled. 
42 C, 72 ; 44 C. 954 followed, 26 B. 337 and 14 C. 
18 distinguished. 

Where a sale in execution is void as against a 
party, an application to set it aside, under S, 47 of 
the Civil Procedure Code or otherwise is governed 
by Art. IS I of the Limitation Act and not by Art. 
166. 43 M, Bl3 approved, 

Per Chief Justice and Wallace, J. — The 
failure to give notice of au application for leave 
to attach and sell under O. 21, R. 22 of the Civil 
Procedure Code is not an irregularity in publish 
ing or conducting the sale within the meaning of 
O, 21, R 90 of the Code (Sohwabe, C. J.i Ramesam 
and Wallace, JJ.) Rajagopala Iyer v. Ramanuja 
ChaRiar. 47 Mad, 288 ; 46 M. L. J. 104 ; 

19 L. W. 179 (P. B.): (1924) M W. N. 182 : 

80 1, C. 92 : 34 M. L. T (H 0.) 37; 

1924 Mad. 431 

0. 21, R. 28 — Applicability of—^Takavi, 

advances — Proceedi7igs for realisation of —Sate 
of rtnt alleged to be due to tenant from sub- 
tenant— Objection by sub-ienant that rent had 
already been paid — Dismissal for default— Suit 
for realisation by purchaser — Maintainability of. 

In certain proceedings for realisation of a 
takavi loan advanced to a tenant, ceitain rent 
alleged to be due to the tenant from his sub-tenant 
was attached by court. The sub-tenant objected 
to the attachment on the ground that the rent had 
already been paid and there was nothing due to 
the tenant, but his objection was dismissed for 
default. The arrear of rent was then sold by 
auenon and purchased by the plair>tiff, In a suit 
by the plaintiff against the sub-tenant for reco- 
very of the renh the sub-tenant again pleaded 
that he had already paid up the rents and nothing 
was due. Held that there was no warranty of 
title in the sale held by the government for 
arrears of takavi, that the dismissal of the sub- 
tenant’s objection did not operate as res judicata 
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in the subsequent suit for recovery of the rent and 
that the objection of the subtenant was not an 
objection to the attachment under O. 21, R. 58 of 
the C, P. Code and his present defence was not 
shut out by reason of his omission to bring a 
declaratory suit within the year prescribed by O. 
21. R 63 C. P. C. {Milker ji, /.) Sobha Ram v. 
Ram Prasad. L. R. 5 A. 263 (Rev.) : 

1924 All. 910. 

0 21, R, 29, S. 161— Stay of fxecution 

on ground of fraud. 1924 P. 88, 

0. 21, R. 30— Decree for monev'-Attach* 

ment when necessary. 1924 P. 258 (1). 

0. 21, R. S3 — Deeree for resti'ution of 

conjugal rights — Detention of females iu jail, 

75 I. C, 24. 

0. 21, R. 33 — Decree for restitution of 

conjugal rights— Failure to comply with— Effect. 
Mt. Amer Bibj V. Nur Mahi>med. 

1924 Lah. 244. 

0. 21, R- 33 — DirectioJi that wife should 

not be imprisoned — If can be interfered nHh. 

V\'here a court in passing a decree for restitu- 
tion of conjugal rights expressly directs the wife 
is not to be imprisoned if she does not comply 
with the decree, an appellate court should not 
ordinarily interfere with the direction. {Daniels^ 
J.) Dharinee Hajjam V, Mt. Piari. 

1924 All. 836. 

0. 21, Rr. 43, 63 and 78— Money— If 

moveable property. 1924 Rang. 21. 

0. 21, R. 46 — Attachment of debt — Order 

on garnishee to pay—Rcfnsal— Distraint— Right 
o levy. 

The judgment-debtor w^ae interested along with 
several others in a fixed deposit of Rs, 6,000 held 
by a Bank. The interest of the judgment-debtor 
was attached under O- 21, R. 46. C. P. C. and 
the Bank was ordered to pay into Court the 
amount due under the decree, vts., R-. 1,142 It was 
represented on behalf of the Bank that the money 
could not be paid until the fixed deposit receipt 
was produced ; and further that the share of. 
the judgment-debtor had not been ascertamed. 
The Munsif however, overruled those objections 
and directed the Bank to pay the money due and 
on the Bank’s failing to comply, the Court issued 
a goods warrant for distress of that Bank’s move-- 
able property. There had been no determination' 
ot the respective shares of the persons interested' 
in the fixed deposit with the Bank. Held, that the 
Court should, in the first instance, have satisfied' 
itself as to the actual amount of the share ot the 
judgment-debtor. The next step would be to 
appoint a Receiver to recover the debt either by 
procludion of the fixed deposit receipt or by 
suit against the Bank if the deposit receipt were 
not forthcoming. There is no authority in law 
for the action of the Munsif in directing the Bank 
to pay the decretal amount into Court in the cir- 
cumstances as set forth There is similarly na- 
legal warrant for the order of distraint. [Barton- 
R. M.) The Imperial Bank of India v. Chin- 
NASAMi Naidu. Mys. L. J. 9 (B. and C.): 
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-,0, 21, R. 46 — Breach of contract — Right to 

sue for damages— If a debt 

The right to sue for damages for breach of 
contract is not a debt within O. 21, H. 46, as there 
is no sum certain due, [Raymond, A. J. C.) 
‘Gordhandas Kalidas V. Firm of Gokal 
Khataoo. 78 I. C. 409. 

0. 21, R. 46 (1) [Z)— Garnishee's option — 

Jurisdiction of executing court to order deposit or 
to attach and sell— Proper procedure. 

Under O. 21, R. 46 (3) of the C P. Code a debtor 
prohibited under cl, (1) of sub-rule (1) may pay 
the amount of his debt into court and such pay- 
ment shall discharge him as effectually as payment 
to the party entited to receive the same. The 
wording a debtor “may'' pay is quite clear and 
unambiguous and leaves no manner of doubt as to 
the meaning of the Legislature. It does not 
clothe the executing Court with any power to 
compel the garnishee to deposit the debt into 
Court if he denies it and informs the Court to 
that effect. An executing court is not bound to 
satisfy itself as to the existence of the debt. It can 
still cause it to be sold or appoint a receiver with 
garnishee to recover the debt from him. 18 W, R 
40; 11 B, 448; 28 A. 262 Ref. [Kin Khede, O. A. 

C.) Pannalal V. Mt. Bhagirathibai. 

20 N, Ii, E. 11 : 78 I. C. 601 ; 

1924 Kag. 98. 

'0. 21, E. 46 — Garnishee — Attaching. 

decree holder — Rights of. 

Attaching decree-holders cannot by means of 
the attachment stamd in a better position as 
regards the garnishee than the judgment-debtors 
did ; in other words the decree-holder could only 
obtain what the judgment-debtor could honestly 
giYC him. [Ghost, J.) Amarendra Nath Saha 
V, S. BanERJEE & Co. 40 c. L. J. 228 : 

1924 Cal. 1068. 

0. 21, Er. 46 and §9 — Simple movlgage— 

Attachment oi — MoveabU property — Execution 
sale — Setting aside. 

A simple mortgage deed is “moveable property” 
not only for purposes of attachment in execution 
and but also for the purposes of sale O, 21, R. 89 
of the C, P. C. (relating to setting aside of sale 
pf immoveable property) has no application to 
sale of mortgage. {Walsh, A, C. J. and Boys, J.) 
Lal Umrao Singh v Lal Singh. 

22 A, L. J. 840 : 80 I. C. 890: 19 ‘'4 All. 796. 

- — ^0. 21, S. 52 — Order under — Mature of. 

An order under O, 21, R. 52 as to the way in 
which money is to be paid between various 
claimants is not an administrative order but a 
judicial one. binding on all the parties (Sukra- 
wardy and Graham, JJ.) Jitendra Nath Sa- 
MANTA V. ASUTOSH DEY, 82 I. C. 240. 

———0. 21, E. 6S — Adjustment out of Court. 

Adjustment between the judgment-debtors in 
decree sought to be attached and person attach- 
ing such decree is not prohibited but only that 
hetween judgment-debtors and decrec-bolders in 
the decree sought to be attached. [Das and Ross 
JJ .) Ramcharan Singh v. Jangbahadur Singh. 

I Pat. L. T, «1 : 79 1. C. 900; 1924 P. 696. 
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-O. 21, E, Prohibitory order — Service 

of — Proof — Loss of records. 

In execution of a decree certain property was 
attached on 25-4-1916 by means of a prohibitory 
order under O. 21, R. 54, C. P. Code. Subse- 
quently On 20-6T916 the property was privately 
sold. Thereafter the attached property was sold 
in court auction and purchased. It was found 
that the prohibitory order was duly served on 
the Judgment debtors but that portion of the re- 
cord of court which would show whether the 
service was affected in the prescribed manner 
had been destroyed. Held that the court should 
presume that official acts were regularly perform- 
ed and in view of the fact that a material 
portion of the record was not in existence, the 
burden of proving due service of notice ought 
not to be thrown on the Court auction purchaser. 
[Daniels and Neave, JJ.) Mahomed Abdul 
Gafoor Khan v. Akram Hasan. 

22 A, L. J. 703 : L. R. 6 A. 525 : 

1934 Ail. 747. 

>0. 21, Kr. 64 and 58 — Usufructuary 

mortgagee —Attachment of property by money 
decree-holder— Procedure . 

If a money decree-holder attaches property of 
his debtor in the hands of a usufructuary mort- 
gagee, the attachment has to be raised if an ap- 
plication under O. 21, R. 58 is filed ; but if he^ 
intended to attach only the equity of redemption/ 
the attachment is valid to that extent. [Suhra- 
wardy and Page, JJ.) MaharaJ Bahadur Singh 
V . Nosharan Bibi. 80 I. C. 428. 

0. 21, E. bl—Appiicahility of— Attach- 
ment before judgment. 

0.21, R. 57, C. P. Code applies only to cases 
attachment in execution of a decree and has no 
application to an attachment before judgment. 33 
C. 639, 643 dist ; 42 M. 1 dissented. [Sulaiman 
and Kanhaiyalal, JJ.) Bohra Akhey Ram v. 
Basant Lal. 22 A, L J. 823, 

0. 21, B. 57— Attachment — Execution — 

Struck off — l^ffect on attachment. 76 I. C, 895, 

— 0, 21, R. 57 — Dismissal of application — 

Effect on attachment before Judgment 

O. 21, R. 57, C. P. Code, does not apply to 
attachment before judgment but its operation is 
confiined to attachments in execution of a decree. 
O. 38 R. 9 of the C. P, Code provides as to how 
and when the attachment before judgment is to 
cease. [Sulaiman and Kanhaiya Lal, JJ.) Bhorev 
Akhey Ram v. Basant Lal. 

L. E, 6 A. 605 : 80 I. C. 106 : 1924 A. 860, 

0. 21, E, 67 and 0. 38. Er. 8 & 11— 

Attachment before Judgment — Decree subse- 
quently passed in the suit— Execution of the 
decree — Dismissal of execution petition owing to 
default of deer ceholder— Attachment ceases. 

Held (by the majority of the Full Bench, 
Couits Trotter, Rame^am and Waller, Jj, Schwabe 
C. J. and Wallace, J dissenting) : Whore a party 
obtained an attachment before judgment and sub- 
quently a decree was passed in his suit, if his exe- 
cution petition is dismissed for want of due 
deligence in preseniiing the necessary papers to 
the Court the attachment of the property ceases. 



285 


INDIAN DECISIONS 


286 


C. P. CODE, (1908) 0. 21, R. 57. 

The provisions of O. 21, R. 57 apply to 
attachment before Judgment which become con- 
verted into attachment in execution when applica- 
tion is made to execute the decree passed in the 
suil . 

An attachment before judgment becomes an 
attachment in execution when an application for 
executing the decree is made and admitted. 42 
1 : overruled. 44 M. 902 : 41 M, L. J, 256 
followed. 

Hdd by Schwabe, C. /. and Wallace, J : The 
provisions of O. 21, R, 57 do not apply to cases of 
attachments before Judgment. 

Per Wallace, J. An attachment before judg- 
ment under O. 38 of the Civil Procedure Code 
only comas to an end by a formal order withdraw- 
ing it. {Schwabe, C. J. Coutts Trotter, Ramesam, 
Wallace and Waller, JJ.) Meyyappa Chettiar 
V . Chidambaram Chettiar. 46 M. L, J. 415 : 

34 M. L. T. (H C.) 118 : (1924) M. W. N. 392 : 
79 I. C. 144 : 47 M&d. 483 : 1924 Mad. 494. (F. B.). 

-0. 21, R. 67 — Default— What is—ExiCH- 

iion proceedings struck off — Request by decree 
holder — Attachment if continues. 

The word “default” in O. 21, K, 57 is not 
restricted to default of appearance but appUei aUo 
to a failure to do what the decree holder is bound 
to do. Where he failed to carry on the execution 
proceedings and had them struck off, the attach- 
ment ceases. [Scott Smith and Zafar Alt, JJ.] 
Lakhpat Rai V. Mayya Mal. 1924 Lah. 645 

—0. 21, R. 58 — Application by party 
against whom suit is dismissed — Appeal if lies. 

Where a defendant against whom a suit is 
dismissed puts in an objection petition under 
0‘ 21, R. 58 and that is dismissed he is entitled to 
appeal against the order, as the petition is one 
under S. 47 though actually put in under O. 21, 
R. 58. [Moti Sagar, J.) Mt. Gauran v. Chandu 
Lal. 1924 Lah. 589. 

-0. 31, R, 58 -CUim case-^Jurisdiction 

to trv suit after sale is held. Mt. Puhupdei 
Kuar V. Ramcharitar Barti. 1934 P. 76 

— 0. 21, Rr. 58 and 63— Cfntm petition — 

Dismissal for default — Power of court to restore. 

Where a claim preferred under O. 21, R. 58, C. 
P, Code is dismissed on account o£ the non- 
appearance of the claimant, the court has power 
to restore it to the file. O. 21, R. 63, C. P. Coda 
does not take away the right of the party to have 
the order of dismissal for default set aside. 
[Venkata subba Rao, /.) Ramappa Chettiar v. 
Ekambara Padayachi. 47 M L. J. 13 : 

34 M.L.T (H.C,) 309 : 19 L.W- 685 : 

(1924) M.W N. 479 : 47 Mad. 651 : 
c e 79 L C, 818 (1) : 1924 Mad. 715. 

0, 21, R. Mortgage— Prior and sub- 
sequent— Prior mortgagee taking also a subse- 
quent mortgage — ^uit by puisne mortgagee — SaU 
— Claim by prior mortgagee. 

♦ A person mortgaged his properties first to X 
then to K snd then again to X. X obtained a final 
decree for sale on hii earlier mortgage implead- 
ing Y and pending the same Y obtained a final 
-decree for gale in a suit in which X hai been 
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impleaded in his capacity of subsequent incum- 
brancer. When Y applied for execution X 
objected setting up his prior mortgage rights. 
Held the objection was not one under S. 47 but 
under O. 21, R. 58 as by a stranger and it could 
not be taken in raspcct'of a decree for sale on a 
mortgage. [Hallifax, A. J. C.) Gangaram v. 
Kanhailal. 80 I. G. 626. 

0. 21, Rr, 58 and Mortgagee in pos- 
session— Claim— Objectien to attachment — Dis- 
missal —Suit to establish mortgage right. 

O. 21, R. 58, C.P. Code corresponding to S. 278 
of the old code refers to claim or objections 
regarding attached property on the ground that 
the property is not liable to attachment. Where 
a mortgagee in possession intervened by way of 
claim to an attachiiitat of the property in execu- 
tion and asked that his mortgage should bB 
proclaimed at the time of sale but did not apply 
for withdrawal of the attachment. Held that the 
dismissal of hia objection did not render it obli- 
gatory on the mortgagee to sue for declaration 
within one year and that he could sue to enforce 
his mortgage or resist any attempt to dis- 
possess him Ion th« strength of his mortgage. 
[Daniel'^, J. C.) BrsHESHWAR v. Chandrika 
Prasad. 11 0, L. J. 240 : 1934 Oudb 384. 

0, 21, Rr. 51 and Claim fir objection 

— Dismissal ivithout investigation — Subsequent 
suit to establish title — LimitaHon--Leave to with- 
draw claim or objection with liberty — Effect of 
grant of. 

The period of limitation for a suit to set aside 
an order under O, 21, R. 63, C, P. Code is one 
year, even if that order was passed without any 
investigation or consideration of the merits of 
the claim or objection. Where the claim or 
objection was withdrawn with liberty to institute 
fresh proceedings, there is no adverse order under 
O. 21, R. 63, C. P. Code to aeccssilate a suit 
within one year 41 M. 985 (F.B.) ; 45 C. 785 foil. 
14 M. L. R, 66dist. [Baker, /. C. and Hallifax, 
A. 7, C.) Chitnavis V. Nath Sao. 

20 K. L. R. 106 : 7 N. L. J. 170 . 

79 I- G. 1003 . 1926 Nag. 2. 

0. $1, Rr. 60 and 63— Attachment- 

Revival of — Decree in claim suit. 761. C, 617. 

0. 21, R. 63— Failure to notify charge — 

Effect. Mirza Ewaz Ali Beg v. Mt. Bari. 

10 0. & A. L, R. 23. 

<0.21, R. 63 — Mortgagee in possession 

— If can claim to remove attachment. 

A mortgagee in possession of property can 
apply under O. 21, R. 58 to have an attachment 
removed under O. 21, R 60, as rule 62 contem- 
plates only the case of a mortgagee not in posses- 
sion. [Daniels, J. C.) Raghunandan v, Ajodhia 
Prasad. 10 0. k A. L. R. 185 ; 

11 0. L. J. 389 : 81 I. G, 648 (2) : 

1934 Oudh 404 (1), 

0. 31, E. 68 — Claim Suit — Benami 

Transaction — Burden ofPrfiof. 

Ordinarily it will be for a party who sets up 
that a particular transaction is not real but be- 
nami to make out his case. But where there was a 
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claim petition whicb had been decided and a re- 
gular suit is broeght to set aside the order there- 
on it is for the plaintiffs ia that suit — the defeated 
claimant, to establish his ownership. {Vt^rikata- 
$nbba Rao, /.) Modadugu Perayya v. Peroli 
VenKAYAmma. 47 M. L. J. 14 ; 19 L. W. 627 : 

34 M. L. X. 201 : 79 1. C 899 *. 
1924 Mad. 770 (H- C.), 

0. 21, R. 63— Attachment — Objections to 

— Dismissal ot claim without investigation. 

1924 Rang. 42. 

0. 21, R. 63 — Attachment — Removal of 

— Exparte order—Kffect, Ma Thein Tin v. Ma 
Htoo. 76 I C 322. 

0, 21, R. 63— C/uiw petition withdrawn 

■ — Order of dismissal — Propriety of — If an order 
against claimant. 

Where a claim petition is withdrawn the 
proper order is to record “ withdrawn” on it and 
not to dismiss it. Such an order need not be ch- 
allenged by means of a suit within one \ear. 
{Coiitts Trotter and Ramesam. JJ.) Gade Laksh* 
MINARASAMMA V. NaRUGOTLA PYDANNA. 

80 I. C. 233. 

0 21, B. 63 — Claim petition — 'Dismissed 

as too late for eriquiry— Notification of claim 
directed — Ij an adverse order— Plea if can be 
agitated in collateral suit. 

When a claim petition is dismissed as filed too 
late for enquiry, and the claim is directed to be 
notified, it is an adverse order to the claimant 
and should be challei^ged by suit. Where no such 
suit is filed within one year, the claimant cannot 
re-agitate the question of title in a suit filed by the 
parties, though within one \ear. [Madhavan Nair, 
J.) Ramalingappa Vs Allum Narayanappa. 

82 I C. 737. 

0. 21, R. QZ'-Object and scope of suit. 

The .suit under O. 21, R. 63 contesting the order | 
on a claim petition has been variously described 
as a plaint for the revie'® of a summary decision, 
a continuation of the claim proceeding and a 
form of appeal in the guise of au originaUuit. 
(KinRhede, A. /. C,) KhaiRULLA v. Set^ Dhan- 
RUPMAL. 80 I. C. 905. 

0. 21. R. Parties to suit— Judgment 

debtor. 

A judgment debtor must be impleaded in a suit 
under O. 21, R. 63, {Kinkhede, 'A. J, C.) Khairul- 
LA V. Seth Dhanrupmal. 80 I. C. 905. 

— 0, 21, R. 63— Szrf# under — Claim 'proceed- 

in gs— Costs of —Power of court. 

A court deciding a suit under O, 21, R. 63 of 
the C. P. Code, has no power to order payment 
to the successful party the costs of the proceed- 
ings under O. 2\. U. C» P. Code. [Devadoss. 
J.) Nambi Vretil Raman Nayar v. Athivarath 
A tALAPPiL PARAND RaMAN MeNON. 

20 h. w. 667 : 1924 M. W. N, 167 : 

35 M. L. T. 106 (H. C.). 

0. 21, B. 63 — Suit under— Proof of title. 

Appellant sued to establish her title to certain 
property in respect of which her claim had been 
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disallowed. Held on the evidence in the case 
that the appellant had proved her title to the- 
house as real owner and that the attachment of 
the property as that of her paramour was 
invalid. [Kinkhede, A. J. C.) Mt. Sundar v. 
Bafu Lal. 7 N. L. j. 9. 

0. 21, R. 63 — Suit for declaration of 

title — Burden of proof. 

Where a party who is defeated in claim pro- 
ceedings sues for a declaration of title under 
O. 21, R. 03, the onus is on him to prove the 
validity of the transaction on which his dtle is 
based. \Prideaux, A. J. C.) Mt. Saraswatibab 
V. Yadorao, 1924 Nag. 240. 

0.21, Rr 63 and iQZ—l]nsu':cessful ob- 
jector must sue wtihm a year — Otherwise he 
is estopped even as defendant. 

Where the summary order contemplated by 
O. 21, rules 63 and 103 is not over-ruled in a 
regular suit brought within a year it becomes' 
conclusive and binding on all persons who were 
parties to it, or their successors-in-title and they 
are thereafter precluded from asserting their 
rights even as defendants. 22 Bom. 640 FolK- 
[Rayrnond and Hadgavkar, A. J., C) AzIZuLLAH 
Khan v. Ghhlam Hussein. 80 1 C. 994 : 

1924 S, 97 : 17 S. I. E. 63. 

0 . 21, Er. 66 and dO— Execution sale — 

Setting aside — Statement of value of the property' 
in sale proclamation — Valuation given by both 
parties inserted in sole proclamation . 

Cases can be conceived when tbe court might 
rightly consider that the value of the property as 
stated by both parties should be mentioned though- 
it is generally desirable that the Court should 
attempt to arrive at a fairly accurate value of the 
property to be mentioned in the sale proclamation 
in order to enable bidders to judge of the naturer 
and value of the property\ 

A Court is justified in stating both values ins- 
tead of attempting itself to value the property 
when the property was one that it was most 
difficult to value accurately and to hold an enquiry 
would have further delayed proceedings which 
the Judgment-debtors were obviously adempting- 
to obstruct by every means in their power. When 
there is no evidence that any one was misled or 
deterred from bidding by the insertion ot alow 
valuation in the sale proclamation the applicants 
could not have sustained substantial injury by 
reason of the alleged irregularity {Newhould and 
Ghosc, JJ.) Bejov Singh Dudhuria v. Ashutosh 
Gossami. 28 C. W, N. 652 : 1924 Cal. 689. 

— ^ 0. 21, R, 66 — Incorrect valuation in 

sale proclamation— Remedy of aggrieved party. 

Where a sale pri clamalion contains an in- 
correct valuation, the aggrieved party can apply to 
have the sale set aside, if substantial injury 
results as a consequence of the incorrect entry 
but an appeal does not lie against the order 
inserting the value. [Oldfield and Devodoss, JJ.) 

AVUDAINAYAGAPPA PlLLAI V. SUNPARANANDAN 

PiLLAY. 76 I, c. 173 : 19 L W. 685 ; 

1924 Mad. 767, 

0. 21. E, 66— Notice for setting sale 

proclamation— Failure to appeal— Effect — Es- 
toppel, 1924 P. 111.- 
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0. 21, R. 66 — Notice — Service of— 

Failure ia appear at settling cf sale proclamation 
— Under c-aluiion — If can object to. 

Where a judgment debtor though notified as to 
the date of settling the sale proclamati n i? i!s to 
turn up and the court fixes the value a the figure 
mentioned by the other party he cannot sub'^e- 
quenlly complain of the valuation being fixed too 
low. 

Where notice could not be personally served 
affixture to the house door followed by notice bv 
registered post is sufficient. {Walmsley and 
Muberji, JJ]. Debi PixOSAD BhaKat v. N^gen- 
DRA KumakNag. 78 I. 0 727. 

0, 21, E. 6^— Order under— Appeal if 

and when Ucs. 

If the determination of a question under O. 21, 
R. 66 is also an order passed under S. 47, e. g., 
there had been a judicial adjudicatioa as to the 
boundaries binding on parties m a subseq'ient 
proceed'iig and finally determining the righia of 
the parlies, an appeal lies against the order, 
{Pearaon and Graham, JJ.) Dbvrndra NaTH 
Basu V. Kaii ash Chandra Kalu, 8o I. C. 861. 

.-0. 21, B, QQ — Property sold snhjfcl to 

tnortga^ie — Entry in sale proclamaiton — f^asis of 
— Effect. 

Entries in the sale proclamation of the exis- 
tence of enc imorances may be based on an aciion 
of court under O. 21. R. 62 or on the basis of a 
report from the Registration office. Edher wav 
the auction purchaser is bound and he is affected 
by the notice convtyed thereby [Wazir Hasan, 
J. C.) Sant Bux v. Nadir Mihza. 

81 I. C. 1013 ; 10 0. & L. L. B. 1046 

0. 21, K. 66“Sa/<f proclamation — Pf'O’ 

ceedtngs^ Nature of--Decision when res-judicaia. 

Proceedings under Order 2 1, Rule 66 of tne 
Civil Procedure Code are ministerial proceedings. 
The Couit has to determine what were the pro- 
periies to be sold and what were the encum- 
brances on the same. Any decision ci me to in 
those proceedings cannot operate as res judicata 
on the very point raised in a regular suit later on 
{Mukherjee, J.) Tota Ram v, Gouri Bhankar. 

78 I C 682 : L, B 5 A. 218 : lii24 A. 480. 

0 21. R. 66 — Setting sale prorlamation 

— If a purely ministerial aci. 1924 Mad. 234 : 

75 I. G, 901 : 40 M. L J. 71. 

0 21, B. 66 — Sale of house— Plan if 

necessary for sale proclamation. 

la the sale p-ocUmation oi a house, a plan of 
the same is not one of the materials requirt-dbv 
law to be incorporated therein [Kendall, A . J. C.J 
Thakur Narindar Bikramjit Singh v slth 
SUKHKHAN Lal. 8u I, C, 667 (li : 

10 0 S: A. L. E. 934. 

0. 21, E. 71 — Execution sale— Parties to 

Contract of — L-ourt conducting sale — Position — 
Depodt of 2o per cent, required by - Failure to 
make - Re-salc on account of deficit at - B dder's 
liability for — Bidder acting as agent, but not 
communicating fact to Cou^'t or- Nazir —His 
liability in case of Contract Act, S, 230 C7s, (1) 
and (2)— Applicability — Mode oj enforcing bidders • 
liability for deficit — Interest on deficit amount — 
LiabiUty for A ppcal — Dismissal. | 

Y D 19/4—19 


C P CODE (1908), 0. 21, E. 72. 

Where in Court auction a property is sold, tbo 
auction-purchaser is one party to the cont-act, 
but the other party to the contract is not the 
judgment debtor or the decree holder, but the 
Court itself. In selling property in Court auction 
the Court acts under the statutory powers con- 
ferred on it by the Code and not as the agent of 
any party, and the contract that is made when the 
bid is accepted and confirmed by the Couit is one 
between the Com t on one side, and the auction- 
purchaser whose bid is accepted on the other, 

A person, therefore, who bids at a Court-auc* 
tioQ wittiout iniorming the Court or its officer 
conducting the sale that he does so only as the 
agent of a principal, makes himself peisonally 
liable for the defict caused by him in not com- 
\ Ltiiig the sale by depositing 25 per cent, of the 
purchase monty. The fact that the judgment- 
debtor knew that the person bidding wa'- onlv bid- 
ding as an agent of a priaepat is quite imrnaieiiaJ. 
In such a case O 21. R. 71 of the Code gives the 
C lurt puwer, at the instance of the judgment- 
debtor, to coDfCi in a summary manner by way 
of execution the defied that has bten caused 
from the person bidding. 

Under 0. 21, R. 71, the bidder who makes 
default is not liable for interest on the deficit 
amount from the date of the order directing him 
to pay the amomit. He is, however, hable for 
interest after that date. {Krishnan and Waller^ 
JJ ) Gangabattula Kanthamma V. Manchiraju 
Kkddipantulu. 19 L W. 197 : 

119241 M. W N. 122 : 34 M. I. T 358 C.) r 

78 I. C. 296 : 1924 Mad. 476: 46 M U J. 134. 

0. 21, R, *12— Execution of decree — Leave 

to bid to decree-holder — bixtng of heavy upset 
price — Efftci of. 

A decree holder applied for execution of his 
decree bv pale ot ginning facioiy belonging to 
judgment-debtor. On the day ol sale the bids did 
not go up be>ond Ri. 5.000. The properly had 
been valued bv a paneb at Rs. 40,on0. Shonly 
after this first b'd the judgment debtor made an 
apj lication to the court stating that the propeity 
was worth Rs. 60,000, Subsequently tne decree- 
holder made an appheat on for leave to bid 
offering to buy up the propi-fty f' r Kp. 20,000. 
the Court ordered that if the decree-hi Jder was 
prepared to pay Rs. 40.000, hii otter would he ac- 
cepted. The decree-hulder did not laise his bid to 
that amount and ultimately the couit disposed of 
the executtoii appheat or on the groui d there 
were no bidders. HcLii, that the court shoul'^ have 
granied the decree-holder leave to bid and made 
a lurther attem{.t mr sale of the properly. The 
Order disposing of the execution application was 
set aside and ihe aptlicanon wa*^ ordered lo be 
lesiored to the hie of the lower court { huh, J. 
C. J. and rawcett, J.) Motilal Parsh*Ram ji. 
Kulchand Balaram. 26 Bom. 1. E. 770 : 

1924 Bom 516. 

0. 21, E. 72 — Order allowing set off — If 

amounts to receipt of assets wUhin S. 73. 

An nrdtr allowing a off under O. 21. R. 72 
does not amount to a receipt of assets witiiin the 
meaning of S. 73 G. R. C, {Wazir Hasan, 7. C.) 
MohaN Lal v. a, mar N^th. 80 I. C. 40 : 

1 0. W. N. 729 ; 10 0, & A. L. B. 1168. 
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C. P. CODE (1908). 0. 21, E. 72. 

0. 21, Br. 72 and 84— Applicabilily — Ex- 
ecution sale — Delay in deposit- Maung Chit 
Hlaing V. N, A. R. M. Chetty Firm 

1924 Bang. 81. 

“0. 21, R. 84 Sale when complete — Ac- 

ceptaoco of bid — Effect of deposit. 76 I. C. 113. 

• 0. 21, R. 85 — 7o/«t purchase— Sale cer - 

iificate issued to one alone — Suit for declaration 
of title by the other. 

Two persons applied jointly to purchase pro- 
perty at an execution sale in certain proportions 
and paid in the 25 per cent. depO'^it in that pro- 
portion, Later on one of theEU failed to pay his 
share of the balance, whereupon the other paid 
in the whole balaace and a sale certilicate was 
issued to him alone. Held, toe other c^uld sue 
for his share in the properties purcaased. 
{Greaves and Chakravarthi^ JJ,\ Bhabataran 
CHATTOPADHYA IK Durgkshnandini Debi. 

81 I. C. 1029 (2) : 51 Cal. 992, 

0. 21, E. 89— Applicability of — Partition 

suit — ‘Award of Arbitrators directing sale of pro- 
perties and payment out of proceeds — Sale if can 
be set aside on deposit. Nirode Nath Banner- 
JEE V, Amulya Dhone. 77 I. C. 774. 

0. 21, R. Sd —Scope of — Application to 

set aside sale of attached property, 

A simple hypothecation bond is “ moveable 
property, not only for the purposes of attachment 
but also for purposes of sale and O, 2J, R. 89 has 
no application and there is a clear indication of 
the legislature that for the purposes of the Code, 
it should be treated as moveable property. 26 
Bom. 305 foil. (Walsh, A. C, J, and Boys, 7.) 
Umrao Singh v, Lal Singh. 5 L. E. All. 674. 

0. 21, R. 89 — Application under — 

Deposit by pleader's clerk — Legality of. 

Where an application under O. 21, R- 89, C. P. 
Code is made by the duly authorisd pleader of a 
party, the fact that the required deposit is made 
by the pleader’s clerk instead of by the pleader 
himself, does not vitiate the application. [Spencer 
and Kumaraswami Sastri, JJ.) Thimmarazu 
Venkata Kutumba Rao v. Venkatappa. 

(1924; M. W. N. 137 : 19 L. W 298 ; 77 I. C. 765 : 

1924 Mad 483 : 46 M. L. J. 119. 

0. 21, E. 89 — C'^nstruciion — Whole 

amount to be deposited, 

O. 21, R. 8'h 0 P. Code must be strictly con- 
strued and unless the whole amount specified in 
sub-rule 1 is deposited within 30 days from the 
■date of sale, the sale cannot be set aside. [Baker,, 
J, C.J Narayan V, Ramkrishnaji. 

78 l.C. 706 (1). 

— 0. 21, R. 89 — Failure to comply with terms 

<Kactly —If a mere irregularity. 

If a judgment debtor wants to set aside ao auc- 
tion sale uudef O. 21, R. 89 he must at his peril 
comply with the terms of the rule, and a failure 
to comply with the terms is not a mere irregu- 
larity. Thus the 5 per cent, due to the purchaser 
must be deposited in full and he cannot rely even 
on a mistaken information supplied by the Court. 
{Baker^ /, C) Seth Ballabhp.^s v, Sobha 
Singh, 1994 Nag. 216 (3). 


C. P. CODE (1908). 0, 21, E. 90. 

0. 21, R 89 — Right to apply — Non trans- 

ferabie occupancy holding— Pur ch a ser-^Deposit 
of decree amount. 

If a holding is a non-transferable one a pur- 
chaser under a money-decree cannot avail himself 
of S. 170 (3) of the B. T. Act, and the purchaser 
has no locus standi to pay in the money under 
O. 21, R. 89, C. P, Code. [Bucknill, J,) Bishun 
Dayal Singh v. Jagdish Narayan Singh. 

2 Pat. L. E. 12 : 80 I. C. 823 : 1924 Pat. 513. 

0. 21, E. 89 — Right to apply -^Trespasser 

““ Person holding an interest in property by 
vritue of a title acquired before such sale*’ — 
Meaning of. 

Hold Per Venkatasubba Rao, J, [Oldfield, 7. 
dissenting) that a trespasser, who enters on pos- 
session of property sold in a court sale, before 
the sale takes place, “ holds an interest in that 
property by virtue of a title acquired before the 
sale " and is entitled to apply under O. 21, R, 89, 
C. P. Code to set aside the sals on making the re* 
quired deposit. [Oldfield ana Venkatasubba Rao, 
JJ), POTTI NaYAKER V. SUPPAMMAL. 

20 L. W. 31 : 79 I. C. 874 : 1924 Mad, 723. 

— 0. 21, R. 89 — Right to apply— Persons 

having — Interest if should be disclosed — Failure 
to disclose — Effect. 

The right to apply to have a sale set aside un- 
der O. 21, R. 89 oa making a deposit is exercis- 
able by a person who has acquired an interest in 
the property before the date of sale. R. 89 does 
not say tbat no such application shall be enter- 
tained unless it discloses the nature of the 
interest which entitles the applicant to make the 
application. If such interest is not disclosed, 
the court can only direct the applicant to Supply 
the particulars, and should not reject the portion. 
[Kinkhede, AJ.C.) Vittal Singh v. Agarchand. 

79 1 c. 9oa. 

0. 21, R. 90 — Absence of proclamation — 

Question gone into, at prior stage — Effect. 
Pamidimarri Gnamma V. Kettirkddi Krishna 
Reddi. 1934 Mad. 217. 

— — 0. 21, R. 90— Alteration in new code. 

76 I. C. 103. 

0. 21, R. 90 — Appeal — Failure to issue 

notice — Second Appeal if lies. 1924 P, 111. 

~0. 21, E. 90 — Auction purchaser — If can 

apply under. 5 Pat. L. T. 41 : 1924 P. S19 (1), 

“0. 21, E. 90 — Collusive decree obtained 

and inserted in the sale pfoclamation as encum- 
brance — Inadequacy of price — Setting aside sale 
— Suit or application. 

A Judgment debtor in order to cheat a creditor 
who was e.xecuting his decree by sale of lands 
allowed an ex parte judgment to be passed against 
him and in the sale proclamation in the first 
execution petitition showed the latter decree 
amount as a possible encumbrance on the 
lands As a result . bidders were scared and 
the lands- knocked down for a low price 
in favour of a relation of the judgment 
debtor. Later on the exparte decree was set 
aside and the suit allowed to be dismissed. Held 
the decree holder’s remedy was not to apply 
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■«. P. CODB (1808), 0. SI, E, 90. 

under O. 21, R. 90 to set aside the sule, but to file 
a suit on the ground of fraud and collusion. 
[Phillips and Vcnkatasubba Rao JJ,) Venkata 
RAMA AIYAR V, PARAMASIVA AiYAR. 

78 I. C. 108. 

0.21. R. 90 —Decree for rent — Sale of 

tenure — Liabiliiy of purchaser for rent prior to 
purchase — Sfaiement in sale proclamation of 
■ liability— Effect. 

A landlord cannot sue an auction-purchaser of 
a tenure for arrears of rent due prior to the date 
of bis purchase. Heuce a atatemeot in a sale 
proclamation of a tenure that the purchaser will 
be liable to pay such arrears amounts to a mate- 
'rial irregularity and if it results in substantial 
loss the sale can be set as'de. {MjilHck and 
..Bucknilf JJ) Mahomed Jawad Husain v. 
-Mahraj Kumar Gopal Saran Narain. 

80 I. C. 223. 

0. 21, R. 90— Dismissal for default— 

Appeal — If lies, 

In the case of an application under O 21, R. 90 
which is dismissed for default an appeal is 
competent. [Pearson and Graham, JJ.) Deben- 
'DRA Narain Singh v. Narendra Narain Singh. 

80 I. C. 678. 

0. 31, Rr. 90, 92 — Dismissal of applicu' 

tion to set aside sale for default— Effect — Remedy 
of party. 

Where an application under O. 2i, R. 90 is dis- 
missed for delault, it amounts to a confirmation 
of the sale under O. 21, R. 92. An appeal lies aga- 
inst the latter and bence the order is not revisable 
[Suhrawardy and Chotsner, JJ.) NarendRA 
Nath Chatterji v. Rakhal Das TaRafdar. 

79 I. C. 361. 

0. 21, R. 90 — Execution sale — Objection 

to—Objection which could have been raised at 
an earlier stage — Defects in publishing or con- 
• ducting a sale — Application to set aside sale. 

1924 Had. 217. 

0. 21, Rr. 90, 92— Execution sale— Ir- 
regularities not ohatlen^ed — Siiii by purchaser for , 
^o^scssion — Irregularity if can he pleaded. 

Where properties were sold in execution and the 
judgment debtor did not apply under O, 21, R. 90, 
to have it set aside 00 the ground of irregularities 
he cannot after confirmation of the sale plead such 
'irregularities by way of defence to a suit by the 
purchaser for possession. [Walmsley and Suh- \ 
rawardy, JJ.) JagNESwAR Sikdar v. Kailash 
^Chandra Mandal 28 C . W. N. 821 *• 78 I. C. 126: 

1936 Cal. 81. ; 

0. 21. B. 90 — Execution sale — SetUHg 

<asidt — Right to apply — Attaching credihr. 

It is open to an attaching creditor to apply 
under O. 21, R 90, C. P. Code, to set aside an 
execution sale of the property attached by him, at | 
the instance of another Creditor who is executing 
his decree. Meaning of the expression persons 
whose interests are affected b:^ the sale ’'.explain- 
ed. [Suhrawardy and Page, JJ.) DhifENDRA 
^^ATH Roy V, KaminI Kumar Pal. 61 C. 495 : 

28 C. W. N, 899 : 1924 Gal. 786. 


C. P, CODE (1908), 0. 21, E. 90. 

0. 21, R. 90— Failure to issue notice for 

preparing sale proclamation — Effect. 76 I, u. 103, 

0. 21, B. 90— Mortgage decree— Sale — 

Order of properties — Equities. 

Where neither the mortgage bond nor the 
decree thereon gives a direction as to the order irk 
which the mortgaged properties are to be sold ir>* 
execution, the mortgagee can choose the order in 
which they are to be sold. But where there are a 
number of judgment debtors with rights of contri- 
bution they can apply to the executing court to 
look into the equities inter se and direct a sale in 
consonance therewith. Failure to do so is a 
material iireguiai ity and if it results in loss, the 
sale can be set aside, [Jwala Prasad and Foster, 
JJ.) Raghunath Sahai V. Daroga Sahu. 

78 I. C. 609. 

0, 21, R. 90 — Order under — Second ap- 

peal. 

There is no right of second appeal in the case 
of orders on applications under 0. 21, R. 90. (Drri 
and Ross, JJ.) BaidVanath Sarkar Prabha- 
BATI Dasi. 78 I. C. 315 : 5 Pat. L. T. 443 j 

1924 Pat. 803. 

0. 21, R. 90— Portion of property attached 

sold — if vitiates sale. 

Where the property sold is only a portion of 
what was attached and proclaimed for sale, there 
is no irregularity vitiating the sale. [Das and 
Ross, JJ.) Baidyanath Sarkar V. Probhab.ati 
Dasi. 5 Pat. L. T, 443 ; 78 I. G. 316 : 

1924 Pat, 803. 

0. 21, E. 90 —Publication of sale pro- 
clamation less than 30 days before sale — // 
vitiates sale. 

The fact that the sale proclamation was publi- 
shed less than 30 days before the sale does not 
vitiate the sale unless as the result of the irregu- 
larity substantial injury had resulted. [Hallifax, 
A, J: C.) , Ramji Patel v. Karkaji. 

1924 mg. 293. 

^ — 0, 21, B. 90 — Real purchaser not known 

— Effect of adding him after limitation. Mx, 
Bhaggo V. Mata Prasad. 76 I. C. 607. 

0. 21, K. 90 — Setting aside sale — Duty 

of court. 

A court is not competent to set aside an execu- 
tion sale without inquiring into the objections 
made-. The irregularities set up must be proved 
and the court must also be satisfied that the 
person applying to have the sale set aside has 
sustained substantial injury by reason of such 
irregularity or fraud, [Martineau, J.) AnupChaND 
V. Mt. Kawal Chand. 

1924 Lab. 592. 

— — — 0. 21, R. 90 — Order setting aside an ex- 
eciitibh saU oh the ground of suspicion and sale 
for low price — Legality of. 

In ao application under O, 21 R. 90 of the 
Code, by the Judgment debtor on the ground of 
fraud, the sub-Judge set aside the Court sale on 
the ground of suspicion in the conduct of sale, 
arid on aOcount of the low price rt fetched , Held, 
that the order canfiot comply With requirem'^nts 
of O. 21, R. 90, C.PX., as there was no material 
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C. P. CODE (X@08), 0, Sl» R. 90. 

Irregularity or fraud in conducting or puhlisHing 
tbe ?ale, and that the irregularity did not cause 
substantial injury to the panics seeking to set 
aside the sale.Mere suspicious circumstances, and 
sale for a low price, are no grout ds lor ii ter- 
ference. The onus of proi>f should lie on the 
petitioners who are seeking to set aside the sale 
[Wallace and Madavan Nair, JJ.) GanapaTHU 
PiLLAI V. MaLAYAPERUMAL CHETTIAR. 

20 L. W. 738. 

0. 21, R. 90 — Substantial injury neces- 

sary. 

In order to succeed in an apprcation to set aside 
an auction sale, the court has to find not only 
material irregularity but also substaTitial injury 
resulting therefrom {^ulaiman and Mukerje^, JJ.) 
Superior Bank, Ltd v. Budh Singh. 

82 A. L. J. 413 : 10 0. & A. t. R 633 : 

1924 All. 698. 

0. 21, R. 91 — Absence of saleable interest 

— Remedy of ‘purohaser— Suit if lies* 

The remedy of an auction purchaser who finds 
that the judgment debtor had no saleable interest 
in the property sold is as provided under O. 21, 
R. 91,C. P. C -de, and a suit for refund of ^he 
purchase money or in a case where he has with- 
drawn the purchase money for a declaration that 
he is not liable to repav the same, does not lie 
Case law referred. [Broadway, J,) Hatim Mi^za 
V. Bhagwana. 78 I. C. 517. 

■ — 0. 21. R. 91 — Aurtion purchaser — // can 

Sue for purchase money on the basis of absence of 
saleable interest. 

Jf after an auction sal©, the purchaser finds the 
Judgment debt r had no saleable interest his only 
remedy is to ^pply under O. 21, R. 91 to set aside 
the sale and then apply for repayment of the 
purchase money. A suit frr that purpose is not 
maintainable. Case Uw discussed and the provi* 
sions in the various Codes of Civil Procedure 
Considered. [Jwala Prasad and Kulwaitt Sahay, 
JJ.) Nagandra Nath Ghosh v. Sambhu Nath 
Pandky. S Pat. 947 : 1925 P. 106 

0. 21, B. 91 — Saleable interest — Point of 

time. 

The saleable interest contemplated by O. 21, 

R. 91 is the totereat at the lime of the sale, (ATew- 
nedy.J C. and Raymond, AJ.C,) Sind Bank, Ltd« 
V* Amersi Dyal. 78 L C. S 79. 

0. 21, R. 92 — Appeal against apoelPte 

order— If lies. 75 L C. 103. 

0. 21. R. 92 Sc 0. 83, BA— Execution Sale 

— azide—Dcntk of decree holder — ATo^'c^ 
to legal representattve essential. 

During the pendency of an application by a 
Judgment debtor to set a^fida an execution sale the 
decree holder (auctioivpurchasei) died and his 
legal reotesentatives were not properly substitut- 
ed in his place. No notlca was served upon them, 
and the sale was set aside. 

JJeld that no notice having been given to the 
legal represenlatives of the deceased decree- 
holder fauc’ion-purchaser) the order :«tti-n|Taaide,i 
the sale was liable to b- set aside. O. 2L 

K. 92 , Clause (2) it is provided that no order shall 


I C, P. CODE (19081, 0. 21, R. 94. 

i be made setting aside a sale unless notice of ap“ 
I plication have been g’ven to all persons affected 
thereby. iKulwant Sahay, J,) KvmaR RamaNAND 
V, BaJIT SlNQH Jha. 

6 Pat. L. T. 233 ; 7H 1. G. 863s 
1924 Pat. 507. 

— 0. 21, R. 93 — A^o//ce— // need be formal-^ 

Knowledge, if sufficient. 

Ordtrs shoul.j not be passed setting aside ex- 
ecution sale without notice to the persons affect- 
ed thereby; the object will equally be achieved if 
the party has otherwise notice the ap I cation. 
[Suhrawardy and Duval, JJ ) Ckai^u Chandra 
Ghosh t>. Rai Behari Lal Mitra Bahadur. 

80 1. C. 931. 

0. 21, R to set aside sale—Puit 

fiy minor defendant on attaining majority — Par*- 

tUs. 

The auctinn purchaser is a necessary party to a 
sui^ to set aside a sale brought by a minor defen- 
dairt after his attaining mojority. [Macl'od, C* /. 
and Crump, /.) Bapuji Krishna v* Dnardh^m 
Govind. 1924 Bom 130c 

— 0 31, R. 93 {Z]—Bar of suit — Sole by 

Collector — Ploinitff party to decree — AppPeafion 
\ to set aside sale by si bseq^/ent purchaser — Dis* 
missal without enquiry- Fraud. 

A ccllectnr to w horn exeemion of a mortgag©- 
d'=’CTee had been transferred sold the proptrty 
which Was the subject ot the moitgage. Before 
the execution sale bv the ct Hector, plaintiff and 
his brother had purchased privately the mi r»gag- 
ed property from the mor gagor. An applicaiion' 
made by the plainlifi's bu ther under the pro- 
visions corresronding to O. 21, R. 89, C P Codo 
to the collector was dismissed by him. An ap- 
plication to the Civil Coutt under S. 47, 
C. P. C, to set aside the sale on the ground of 
fraud was rejected for want of jmisdiction,. 
Thereupon the plaintiff brought a suit alleging 
that the execution sale had been brought aboui by 
the fraud of the decree*ht Idt r. the auction pur- 
chaser and certain olher persons who had ^ued 
for pic-emption in respect of the sale to 'he plain- 
tiff and that his r-ghts were not affected by the 
execution sale. Held that the suit was not barred 
by O. 21, R. 92 <3) and that ihe suit slH)uld be 
tried on the merits. {Huke>}i and Dalai, JJ.) 
Bhagwan Das Marwari v. Suraj Prasad Singh. 

23 A. L. J. 1060. 

0 21. R. MSale oertificate — Error of 

desariplton — Recfiftcatton 

Where all that is essentially requisite is the 
rectification of tlie boundaries in the schedule to 
• he sale certificate it is not material that the 
Court should go back, behind the decree to iho 
mortgage Instrument itself Where the clerical. 
error becomes apparent on the result ot the local 
enquiry held on the basis of the boundar’es ia 
the sale certificate, the investigation of the 
proceedings in the suit itself, antecedent to the 
decree, only furnishes a historical explana- 
tion, as it w^ere, how the error arose. 
Where there is an error In the sale cerUft- 
rate the Court has ample authority as a Court of 
Justice, equity and good conscience to rectify it 
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C. F. CODE (1908). 0. 21, R. 97. 

"and mould the relief accordingly as between the 
original parties or their representatives in 
interest. {Mookerjee and Cuming, jJ.) Nandi 
LAL AGRANI V, JOGENDRA CHANDR* DuTTA. 

C, W N 403 : 39 C. L. J 222 : 

821. C. 297 : 192i Cal. 88 1. 

0, 21, E, 97 — Application for possession 

by auction purchase^ — Resistance^’’ or ''obstruc- 
tion" —Appellant absent at Hme of delioery of 
possession — Subsequent suit by appellant for 
possession — Article il A, Limitation Act, inappU- : 
cable. 

The Court purported to give possession to an 
auction purchaser under U. 21, R. 97 of certain 
land which was in possession of the appellant as 
purchaser trom the mortgagor, The appellant 
was absent at the time ot delivery of possession. 
He brougrit a suit for recovery ot possession 
which was dismissed as being barred under 
Art. ll A of the Limitation Act. 

Held, that the Art. II A did not aprly to the i 
case. The “resistance” or ‘‘obstruction’^contemp- | 
lated in O. 2i, R. 97 is some overt act of “resist* 
ance ” or “ obstruction “ to the giving of posses- 
sion by some person who is present at the time. 

C, J. and Heald, J.j T. C. Bose v, O. j 
R. Chowdhury. 3 Bur L. J. 71 : 

82 I. C 885 : 1924 Kang. 261 

0 21, Er. 97, 99 and 103-ScD/)e of-Ob- 

-sirucUon or resistance— Claim by sons of jndg- 
mcnt-dchior in their own right-— Order upholding 
iheir claim— Effect of. 

An application onder O. 21, R 97, C. P. Code* 
cannot be made until the decree-holder or the 
auction purchaser has been resisted or obstructed 
in obtaining possession of the property. It is 
Only then that he files an application cooDplain- 
ing of such resistance or ob.structioa. Ot course 
no resistance or obstruction can be said to have 
taiten place before any attempt to obtain posses- 
sion has been made. An application under O 21, 
R. 95 asking for possession against a person 
alleged to be holding the property on behalf of 
'the judgment-debtor is not necessarily an applica- 
rlion complaining that resistence or obstruction 
has been offered by such a person. The provi- 
sions of O. 21, R. 97 come into operation' only 
when either the delivery of possession has been 
ordered by the Court or, at any rate, an attempt 
To obtain possession has been m ide by the decree- 
holder out of Court. [Su^aiman and Kanhaiya 
■Lai, JJi) Bohra Sobha Ram v. Tursi Ram. 

22 A. L. J. 620 . L. E. 6 A. 488 46 A. 693 : 

1924 All. 495. 

0. 21, E. 100 — Application under — 

Ordered to be filed^lf proper. 

An application under O. 21, R, 100 should be 
registered and disposed of according to law. An 
order req liring it to be filed is net a pr( per dis- 
posal. Even it the court meant to dismiss it by 
using the word “ file*‘ a court has inherent juris- 
-dicti m to restore it. (Jwala Prasad, J ) Thakur 
Prasad L.iL v. Sukhlal Singh. 

791. C. 598 : 5 Pat. I. T. 567 ; 

1924 P. 698. 


C, P. CODE (1908), 0. 22. 

-0.21, E. lUO —A Implication tinder — Dis- 
missed for default — Whether O. 9, R. l3 applies 
for restoration to file — Proceedings under Q, 21, 
R. 100 whelhtr execution proceedings. 

Where an application complaining of disposses ' 
sion was filed under O. 21, K. lOO, which wa^ 
dismissed for default of non-appearance on tb^ 
part of the peiitioner and was subsequent!/ res- 
tored under O. 9, H. 13, C. F. C. bv the Commis- 
sioner, f/r/T, on appeal, reversing the orders 
the Curnmissiontr, (1) that proceedings under 
O 21, R h)0 are proceedings in execution of a 
decree and (2) that R. 13 of O- 9, does not apply 
to such proceedings. Haricharan v, Manmath 
Natn 41 C. 1 ioUowed, {free Mantle, S. M. and 
Burn, J, M,) Feakey Lal v, Brij Mohan Das. 

L. E 5 All. 291 lEev.) 

0. 21, E. 100 — Joint possession— In- 
sufficient to maintain application under — 
Question of benami — If relevant. 

A person who is in joint possession along with 
another can be sail to be in possess on ou his 
own account and can maintain an application 
under O. 21, R. 100 To determine the question 
whether the applicant was in possession in Ins 
own right me court is not entitled to go i"to a 
question of benami {Das, /*) Ram KishuN Singh 
V, Damodar Prasad, 5 Pat. L. x. lU7 : 

75 I. C. 856 : 1924 P. &06. 

0. 31* E. XOl— Pendency of suit regard- 
ing title — Effect— Suit contesting order, if dis- 
pensed with—Lispcndens—Appltcabiltty of rule. 

Where an order is passed under O. 21. R. 101. 
against a person and a suit is not filed in one 
year comesting the validity of the order, it be- 
comes final. The fact that there was a pending 
suit regarding the title to the property in which 
he had set up his title does not absolve him 
from the obligation under S. 103. 

The doctrine of Us pendens does not apply to 
an application for declarahon of title, as in^such 
a case there is no transfer of any right. [Krish- 
nan and Coleridge, JJ ) Kumaran Unni Achan 
V, Kunhirrishnan Nair. 19 L. W. 3a4.: 

(1924) M. W. N. 359 (1) : 75 I. C. 814 : 

1924 Mid. 603 (1) 

0. 22— Applicability — Dead person -im- 
pleaded— Legal repre'CntatE'e— Power to bring 
on record — Heir already on record — Amendment. 

Where an appeal is preferred against a person 
who is dead, O 22, C. P. Code does not apply and 
there is no qaesbon of bringing on record his 
legal representative. But where the latter is on 
record in another capacity, it is only a question 
of amendment to describe him also as legal re- 
presentative of the deceased. [Fawcett. J. C. and 
Kannedy, A.J, C.) The Manager, Encumbered 
Estates in Sind v. Tharumal. 78 I. C. 669 • 

0. 22 — Applicability — Revision petition, 

O. 22, C. P. Code, and the whole theory of 
abatement contained therein, is inapplicable to 
revision applications as in such cases the order is 
made by the court of his own motion to redress 
grievences which come to its notice {Kennedy, 

C* and Raymond, A, J, C.) Baksho v, Fiaro. 

80 I. C. 456. 
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0. 22, K. 1 — Guardianship — Death oj 

appellant pending appeal agai-nst order appoini- 
ing a guardian— Right of legal representative to 
continue the appeal — Appointment of guardian 
by reference to arbitration — Legality of. 

Against an order of Court appointing a parti- 
cular person as guardian of a minor, the minor’s 
paternal unf^le who opposed the appointment in 
the lower Court, preferred an appeal. On the 
death of the appellant pending the appeal, his 
son sought to continue the appeal. Objection 
was taken that the right to sue did not survive and 
the appeal abated. that the appeal did not 

abate and could be prosecuted by the son of the 
deceased appellant. 

23 B. 719 distinguished. 

In proceedings for the appointment of a guard- 
ian for a minor the Court appointed as guardian a 
person selected by certain arbitrators chosen by 
the parties without arriving at any independent 
Conclusion as to hi? fitness for the appointment. 
Held that the order was unsustainable. The 
matter was not of private interest between the 
parties and could not be settled by a reference to 
arbitration, 30 A. 137 followed. (Krishnan and 
Waller, JJ.) Sami Chetti v. Adaikkalam Chetti. 

47 Ma,d. 459 : 

34 M. I. T, (H. C.) 15: (1924) M W. N. 222 ; 

1924 Mad. 484 : 46 M. L. J. 179. 

0. 22, E. 1 — Legal representative — Appli- 
cation to be brought on record — No cause of 
action for original plaintiff — Effect of. 

An application under O 22, R. 1, C. P. Code to 
be brought on record as the legal representative 
of the deceased plaintiff could not be rejected on 
the ground that the original plaintiff had no cause 
of action which would survive to the applicant. 
The “ right to sue " as Specified in O. 22, R. 1, 
C. P Code means merely the right to obtain relief 
by means of legal procedure. 26 B. 507 Ref. 
[Chandrasekhara Aiyer, C. 7. and Ramaswami 
Aiyangar, J.) Gundappa v, Manjappa. 

2 Mys. L. J. 1. 

0. 22, Rr. 2 and 3 — Legal representative 

—Right of, to continue suit or appeal— Abate- 
ment. 1924 Lah. 45. 

0, 22, B. 2 — Purdanashin lady — Delay in 

bringing on record legal representative. Nath 
Sahi V. Imam Reza. 1924 P, 319 (2) 

0. 22, E. 2 — Appeal — Several respon- 

dents — Death of some— Declaratory suit — No 
abatement. 

Where in an appeal relating to a declaration of 
appellant’s right to an exclusive fishery, some of 
the respondents died and their legal representati- 
ves were not brought on record, the appeal does 
not abate. [Rankin and Ghose, JJ.) Midnapore 
Zemindary Co, Ltd. v. Trilokya Nath Haldar 

510. 110: 

81 I. C. 601 : 40 C. - J. 238 : 1924 Cal 562. 

^0,-22 E. 2 — Suit agairist several defen- 
dants— Liability of the each ascertained — Death 
of some of the defendants — Abatement. 

1924 Bang. 127. 

^ 0. 22) B. 2— Suit by Burmese husband 

^nd wife for redemption — Dismissal of suit— 
Appeal — Death of husband — Right of wife to con- 
tinue the appeal. 


C P. CODE (1908), 0. 22. K. 3. 

A suit for redemption instituted jointly by a- 
Burmese husband and wife was dismissed and 
against the decree they filed an appeal. Pending 
the appeal the husband died and the wife sought 
to continue the appeal without bringing on re- 
cord the legal representative of the deceased. 
Hcld,thd.i it was competent to the wife to con- 
tinue the appeal. [Young and Baguley, JJ.}) 
Maung Byaung V. Mg. Shwe Baw, 

3 Bur. L. J. 171 : 2 Kan. 486 : 

1924 Eang. 376. 

0. 22, Er. 3 and 9— Abatement of suit — 

Order setting aside— Bringing on record of legal 
representatives. 75 I. C. 283, 

0. 22, R. 3 — Appeal from *nterl-ocutory 

order in suit — Death of plaintiff — Bringing on 
record legal representative — If enures for suit. 

Where pending an appeal from an interlocutory 
order in a suit, the plaintiff died but his legal 
representatives were brought on record in time, it 
enures for the suit also and the legal repiesen- 
tatives can be deemed to have been impleaded in 
the main suit. [Adami and Buck^ill, JJ ) Gobind- 
Sahu V. Zafar Karim. 78 I C. 436. 

0. 22, Er. 3 and 9 — Appeal — Abatement 

— Setting aside— Ignorance of death. 

The Code makes it obligatory on an appellant 
to keep himself informed of any devolution of 
interest that may take place by reason of the death 
of any of the respondents and it is not sufficient 
merely to say that the applicant had no know- 
ledge of the death of the respondent till many 
months after such death. The abatement of an 
appeal gives a very important right to the person 
or his heirs against whom the appeal abates and 
it is not without sufficient reason that the court 
should set aside an abatement. Mere asset lion 
that the applicant had no knowle^^ge of the 
death of the respondent is not entitled to any 
weight unless some reasons are assigned why the 
applicant did not keep himself informed of the 
death of the respondent. [Das and Maepherson, 
JJ.) Phulwati Kumari V. Maheshwari Prasad- 
Singh. 6 Pat. L. T. 849 ; 75 I. C. 909: 

1924 Pat. 607. 

0. 22, R. 3 — Death of one of several 

plaintiffs^ Grandson of deceased impleaded as 
legal representative without objection— Objection 
on appeal. 

One of the plaintiffs in an ejectment suit died 
An application was made to bring the deceased's 
grandson on the record; though the Court passed 
no order on the application the grandson was 
treated as a party to the suit without any 
objection being made by the opposite party, Held 
that the procedure was irregular but the objec- 
tion not being one of substance it could not be 
held in Second Appeal . that the Appeal in the 
lower Court abated. [Fremantle^ S. M.) Rat 
Singh v. Sita Ram Kalwar. 

L R. 6 A. 80 (Rev). 

0, 22, Er. 3 & 2— Death of plaintiff— 

Application of minor- son to come on record 
within 6 months — Act XXVI of 1920— Duty of 
courts 

Where on the death of the plaintiff, his minor 
soil applied to come on record at the end of six. 
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months but meanwhile Act XXVI of 1920 had 
come into force cutting down the period to 3 
months, the application should be treated as one 
to set aside the abatement and in the interests ol 
the minor the abatement set aside. {Macleod, C. 
/• and Shaliy J.) Vijayasingh Dattajirao v . 
Shivajirao Narayanrao. 

26 Bom. L. R. 3Y8 : 

80 I. C. 761 (1) : 1924 Bom. 416. 

0. 22. Rr. 3 and 10 — Legal representative 

— Religious Endowment — Suit by trustee not 
properly appointed — Death of plaintiff— Right of 
successor to continue. 

A suit brought on behalf of a mutt by a trustee 
not properly appointed can be continued by a 
properly appointed successor on whom the re- 
presentation of the institution has devolved. 
O. 22, K. 10, and not O. 22, R 5 applies to such 
a case. 

An application for being brought on record as 
the legal representative of a deceased party 
though made under a wrong rule, may be ordered j 
under the proper rule, if any, applicable to the 
case. {Waller, J.) Ratnam Pillai v , Annamalai 
Desikar, 

19 L. W. 367 : 34 M. L. T. (H. C.) 31: 

(1924) M. W. N. 361 : 1924 Mad 615 : 

46 M. L. J. 341. 

0. 22, R, 3— Scheme suit — Appeal by re- i 

lators — Death of one — No abatement. See C. P. ' 
Code S. 92. 47 M. L. J. 745. i 

0. 22, R. 3 and 0. 34, R, ^—Mortgage suit 

— Death of plaintiff after preliminary decree— 
Abatement — Application for final decree '-Limi- 
tation. 

Where after the passing of the pieliminary 
decree in a mortgage suit the plaintiff dies and 
his legal representative is not brought on record 
within the time prescribed by law, the suit abates, 
and the legal representative cannot obtain a final 
decree without setting aside the abatement. 39 M 
488 ; 28 M. L, J. 49L Reff 42 M, L ], 301 
followed. {Spencer and Odgers, JJ,) Natesa 
Pillai v . Kannammal Anni. 

19 L, W, 173 ; 78 I. C. 64 : (1924} M.W.N. 216- 
1924 Mad. 786 : 46 M. L. J. 181. 

0 22, R. 4 — Abatement- Suit for partition 

and possession — Legal representative — Meaning 
of— Omission to bring on record some legal repre- 
sentatives — Effect, 

Where during the pendency of an appeal 
arising out of a suit for partition and possession, 
one of the respondents died and some only of the 
legal representatives of the deceased were 
brought on record, the whole appeal abates as in 
the absence of some heirs an effective decree for 
possession and partition cannot be passed. 

The words legal representative in O. 22, R. 4 
when read in the light of the definition in 5.2 (ii) 
means all the persons on whom the estate 
devolves. [Kennedy and Aston, A.J. C.) SiDiK 
Mahomed Shah v , Saran. 

1925 3. 2. 

0. 22, Er. 4, 5 and 9 — Abatement — Subs- 
titution of parties. 1924 Pat, 126, 
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0. 22, E. 4 — Appeal — Abatement Death 

of one of the respondents — Effect — Test. 

In considering whether an appeal abates 
wholly by the legal representatives ot one of the 
respondents not being brought on recfrd in time, 
a useful test is ‘‘could the suit ab initio have been 
instituted and prosecuted with the deceased left 
out V\ {Pndeaux, A, J. C.) Rataklal r, Jaideo 

1924 Nag. 123. 

■ — 0. 22, Er, 4 and 9 — Application under — 

Construction. 

Where an aprlication to bring on record the 
legal representative of a deceased respondent is 
' Bled under O. 22, R. 4 after the period of limita- 
tion prescribed therefor, it must be treated ai 
rne under O. ‘22, R. 9 to set aside the abatement 
and then bring on record the legal representa- 
(ive {Jwala Rrasad, ^4. 7. C. and Kulwant Sahay, 
J.) Hari Saran Singh v. Syed Mohammad Era- 
DAT Hussain. 2 Pat. L.R. 279, 

0.22, B 4 — Death of defendant — Legal 

representative — Right to costs. 75 1. C. 848. 

0, 22. E. A— Death of respondent before 

filing appeal — Lepal representative — Abatement, 

A suit by three veirdees for pos-session being 
dismissed, one of them appealed and the suit was 
decreed in favour of all the vendees. Against 
this, a second appeal was preferred and it w is 
then discovered one of the vendees had died when 
the matter was pending in the lower Court and 
that his legal representatives had not been 
brought on record. Held the decree in his 
favour was wmng, and it was not necessary to 
bring on record bis legal representatives in second 
appeal — No question of abatement arises. {Abdul 
Raoof and Moti Sagar, JJ,) Amir Khan v. 
Howna Ram. 1925 Lah. 37. 

0 22, E- A— Death oj one respondent — 

Abatement — Effects— Tests of. 

In order to judge whether the abatement of an 
appeal so far as one respondent is concerned 
amounts to an abatement of the whole appeal, 
one test is to see whether the interests of the 
other respondents can be distinguished and sepa- 
rated. If it could, there is no abatement of the 
appeal as regards all If not, the appeal abates 
as against all. {Neave, J.) Bikramajit Rai v, 
Mahant Darshan Das. 82 I. C. 26: 

L. E. 6 A. 747 *. 22 A. L. J. 1083. 

0. 22, E 4 — Joint decree — Death of one 

of the decree-holders — Legal representatative 
not brought on record — Effect of. 

1924 Gal. 346 (1). 

0. 22, E. 4 — Redemption suit — Appeal- 

Death of mortgagor — Failure to bring oa record 
legal representative — Effect. Nanak Chand 
Ram Chand. 77 I. C. 176. 

0.22 R, A— Substitution necessary by 

application— A ba iemtn t. 

When the appellant sought to substitute the- 
legal representatives of the deceased respon- 
dent after the expiry of the time allowed by 
law, and contended. 

(1) That the existence of one of the legal re- 
. presentatives already on the record, relieves the 
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aopellant from making an application un(der O 
22, R. 4 (2) that in a raitakshara j^int family all 
memhers need pot be bro ught on record. 

Hi id \l) O. 22 requires legal representatives of 
part-es 10 DC brought on record in the case of 
the death of any <)De of them, irrespective of 
whether the deceased was joint or separate 
from the other members. 

(2' Toe fact tnat one of the Legal Representa- 
tives is already on the record does not relieve the 
plh. from inaliing an application under O 22, R. 

4 and thit ihe appeal d'd abate before the ap- 
plication tor subitimtinn was made 

(3' O. 22, R. 4 does not require that all the 
Le-^al Representatives should be on ihe record, 
and if nne of fhem is properly b ought on the 
record, there will be no abatement 10 Bom. 220: 
18 l.C. 313: 39 I.C, 165. dist. {Jwala Prasad and 
Kulwant Sahay, JJ.) Lulo Sonar v, T'-iagru 
Sahu. 3 Pat 853. 

0. 22, Br. 4, 9 — TcitantS'in'Coninton — 

Respondents— Abaieynent by death ol one — Whole 
appeal if abates^ 

Plaintiffs who were tenants in cammoa sued 
to recover possession of certain property and 
pending the suit one of thern died and his widow 
was added as his legal representative, The suit 
was deemed while an apnaal was pending 
at the instance of the defendants, the widow wno 
had been imoleaded as a resp indent died For 
nerelv a year and a half the appellant did not 
bring on record the legal representative of the 
deceased w dow. The C mrt below dismissed the 
whole appeal as having abated. Held, that though 
the appeal abated as against the widow and her 
legal representatives, it did not abate as against 
the other tenant-in common. {Shah, A. J C. and \ 
Fawaett, J.) ShankaRbhai Manorbhai v. Moti- 
LAL Ramdas. 26 Bom, L. E. 1217. 

0. 22, R. 6 — Applicability — Defe^*dant 

dying afUr hearing but representativt brought 
On record before deecyee. 

Where after the hearing of suit a defendant 
died and his TepTc^entative was brought on re- 
cord before the deerea was passed. 

Hcld^ (hat R 6 has no application as the de- j 
cree as pa-sed was not against a dead man but 
againsi a living person. O, 22, R 6, prevents 
abatement when death takes place between con- 
clusion of the hearing and the pronouncement 
of the judgment at d the decree is passed against 
a dead ma^; this provision of law covers cases 
where the Court is unaware of the death of a 
party and proceeds on the supposition that the 
parties are alive. The rule deals with a decree 
against a dead man and not with one 
apain.st living Persons. It indicates how a decree 
against a dead man is to be construed and can 
have no reference to a decree, passed against 
living person. {Makerji and Dalai, JI) Mt. 
Chamui V Tara Chand. 1924 All. 892. 

^0. 22. E. 9— Abatement — Setting aside— 

Sufficient Cause — Ignorance of death, 

A mere plea of ignorance of the fact that the 
opposite party had died is not a sufficient cause 
for as’de an order of abatement. (Neave^ 

AJ,C,} Sant Baksh v. Syed Nabban Saheb. 

81 I. 0. 685 : 10 0. 8c A, L. E. 308. 
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0. 22, E. 9— Abatement — Setting aside 

Suffioient cause— ignorance of deaiU, 

Where it appeared that the deceased lespon- 
dent had no stationary residence and that the 
appellants were living in a far off native state 
and nrg*^ ignorance nit he death of the respondent, 
delay in se‘='kuag to set aside the abatement could 
be excused, {.'icoti Smith and F/orde, JJ.) 
JowALA Ram V. Hart Kishen ^^inGh. 5 L. 70. 

80 I. C, 690 ; t924 Lab. 429. 

— — 0. 22, Hr, 9 and 4 — Abatement Setting 

aside ^Sufficient Cau^c — Technical objections 
— Weight due to —Substantial justice. 

In a suit on a mortgage the defendant was dead 
at the time oi passing the preliminary decree. The 
Court was igfiorant of the judgment-debtor’s 
death at ;he time. The plaintiffs without seeking 
to bring toe legal representatives on record in time 
applied tor a final decree under O. 34, R. 5, C. P. 
Code, mentioning the fact of the judgment debtor’s 
death and entering his widow as the defendant in 
that petition. That application was not granted. 
The plaintiff did not take steps till a considerable 
time later when he applied to set as’de the abate- 
ment aud to pass a final decree. The court below 
held that the former application may be treated 
as one lor setting aside abatement. There was no 
apoeal from the former application but the above 
order was passed in the subsequent application 
only. 

Held, the lower Court was not seized of the 
forme- apnlic^'tion and it had no jurisdiction to 
set as’de the abatement pu’^porting to act on such 
an application Further that application not hav- 
ing contained any prayer to set as^de the abate- 
ment it was really not an application under O, 22, 
R. 9, 

The second application was filed too late and 
ha' ing regai d to the circumstances and the con- 
duct of thf* plaintiff the indulgence of the court 
would not be extended to him. No doubt in the 
interest of justice if it is necessary to brush 
aside technicalities the Court will not be too 
scrupulous in enforcing them but if the merits of 
the case are against the petitiontr, the Court will 
not go out of the way to dear the plaintiff’s path 
of technical obstacles. {Odge>‘s and Walace, JJ) 
Seshamma V. Yeeranki Peda Venkata H^o, 

34 M. L T, 196 (H.C.) : 19 L. W. 608, 
1924 M W. N. 633 : 80 I.C 379 
1924 Mad. 713 : 47 M L. J. 235. 

0, 22, E. 9 -'Applicability — Abatement- 

Order retu'-ing to set aside — When appealable. 

O 22, R 9 (2) is confined to cases in which ab- 
atement takes place by reason of an application 
not having been made within time to impl;ad the 
legal representatives of the deceased party and it 
has no application tu cases in which the suit has 
abated on account of some other cause, e.g , when 
the Court holds that the right to sue does not 
survive or that the death of one of several plain- 
tiffs causes an abatement jtj ioto. In the latter 
class OI cases, the orders of the Court are decrees 
and as such are appealable. [Moti Sagar, J ) The 
General Trading Company, Kahuta v. Nihae 
Singh. 78 I C 22. 
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0. 22, E, 9 — Death of defendant — Jf one 

of several Heirs can come on record and represent 
deceased 

If a defendant dies, it is sufficient if the plain- 
tiff puts one of his heirs on record as his legal 
representative, who will then represent the es ate 
for the purpose of the suit. The other heirs can 
come in if they wish to be rep-esented. 26 Mad. 
230 folld, {M<ioleod^ C, /< and ^kah, J.) Jehrabai 
-Sadullakh.an V. Bismillabat Sad 'noDiAS. 

80 I. U. 768 : 26 Bom. L E. 375 ; 1924 Bom. 420. 

0. 22. E 9 — Death of rcsf}ondent pend- 

$ttg api)eal Abatement— A pplfca'ion to set aside 
^Delay-Sufficient cause— Setting aside — Abate- 
ment of tfie whole appeal. 

The fact that the parties lived in different dis- 
tricts and that their residences were about 200 
miles apart one from the other, is not a suFfic'ent 
reason in T.elf lor failing to make an appl'catiTn 
to bring on record the legal reore.senlatives 
of a deceased resDondent for a perind of even 3 
years in one case and nearly 9 mon hs in another. 
The delay amounted to grave negligence on the 
part of the appellants who for so long a period 
failed to make any enquiries whatever as to the 
whereabouts of the most imoortant re'^pondents 
in the appeal. Where the dc'^ree appealed 
against is a joint decree, the appeal having abated 
against some of the respondent*?, must be Dismis- 
sed against the rest. (Broadway and Fforde^ JJ.) 
Munshi Ram v. Kadahki'^hf.m. 6 Lab. L. J. 192. 

80 I. C. 694 (1): 1924 Lab. 461 

^ 0. 22, E. 9 [2)—Lpgnl representative — 

Addition of after ex piry of period of limitation 
without objeotion by opposite party — Abatement 
— Setting asidt>. 

An aoolication for bringing on record the heiis 
of a deceased petitioner in proceedings to set 
aside a sale was allowed after the period of limi- 
tation witliout any objection- On appeal from 
the final order in the case, on the obiection of the 
opposite side the aopellata <^ourt set aside the 
order for substitution and dismissed the case Held 
in revision that on a proper application under 
O. 22, R. 9 (2/, C.P.C., and on showing sufficient 
cause, the aba'^ement could have been set aside. 
The first Court having ordered s ibstitution with- 
out objection having been taken bv the opposite 
party at any stage of the proceedings, the pedtion- 
^ers were deprived of an opno'-tunitv to make an 
application under O. 22, R 9 (2K CPC. and they 
were misled by the coarse of the proceedings 
that were adopted. The order lor substitution 
made in the case should therefore be treated as 
l3eina one setting aside the abatement. {Wnlmslty 
and Mook^riee, JJ,) JogonNessa Bibi v Satish 
Chandra Bhuttacharjee. 28 C. W, N. 659 ; 

39 C. L. J. 434 : 61 Cal. 690 : 1924 Cal. 633. 

— 0. 22, K. 9 — Order fa bring on record 

■legal *-epresentafive — Prior abatement — No objec- 
tion of pir ties— Effect. 

Where after a suit had abited, the legal re- 
presentatives were brought on record without ob- 
jectim, the appheahon can in law be looked upon 
as one under O. 22, R.9 tnd the order V'lida’ed 
■{WalsmU'j and Maker ii, ) Sattsh ChaNdra 
"Bhattacharjee V . Sri Jogunnessa Bibi. 

78 I, C. 958, 


C. P. CODE ll908h 0. 23, 

— 0 22, E 10 -Assignee — Application to- 

be impleaded tn ahp^'.al— Objection by appellant 
and assignor — Duty of Court. 

A certain person allegit g t'^at be was the as- 
signee of property which was the subject of an 
appeal applied under O 22, H 10 to be impleaded 
as a respoudent. Both the appellant and t^e as- 
signor denied the assignment. Held it was the 
dutv of t'le court inquire into the genuineness 
01 the assignment and d spose of the appltcaiion 
acc irding to the result of the inquirv. [Wazir 
Hasijn, 7. C.) Ham LAL zi. Bhoop, 80 1 C. 631. 

0.22, E 9 — Death of certain respondents 

— Effect, Nandoo Singh v. Baljit Singh, 

1924 Lah. 63. 

0. 22, R. 10— Mortgage Suit-Preiimhiary 

decree — Addidon of parties. See C.P. Code, O, 1, 
R. 10. 46 M. L. J. 368. 

0. 22, E. 10— Religious Endowment — 

Suit by person not properly appointed trus ee — 
Dea h of plamtiff — Continuation of suit bv pro- 
per trustee. See C. P. Code, 0. 22, Rr. 3 & 10. 

46 M, L. J. 341. 

0. 22, R. 10 and 0. 23, E I — C -mpromise 

of su't— Compromise filed in Court — Decree not 
passed — Application by purchaser to be added as 
a party. 1924 Cal. 188 

0. 22, K. 12 — Joint decree — Death of one 

decree hrlder — Legal Representative nrt brought 
on record — Effect. 1924 A. 95. 

— 0. HZ— Applicability — Ejectment ft ed^ 

without obtaining permission to withdraw a 
pyevious suit of the same nature — Maintainabi- 
lity. 

Where a suit for ejectment was brought 
in a succeeding year, when a fortucr 
suit wiih regard to the same subject 
m^iDer, bad been vvitlidrawan, without obtaining 
permission to hie a fresh suit. Held the suit was 
barred by O. 23 C. P. C. [b remanlle, S. M.) Kali 
MISIR V. J A MBNA Misir. L E 6 A. 282 IBev.J (2). 

0. 23 — Ejectment Suit — Compromise 

conferring occupancy rights — Whether order 
that “ parties compromised case filed with 
costs amounts to withdrawal. 

In a suit lor ejectment the parties fi’ed a com. 
promise, which purported to confer on the 
defendants occupancy rights and to fix rent, and 
the court passed orders that “parties compromis- 
ed. Case filed with costs;'’ no written statement 
>vas filed and no evidence was taken and 
the de endants were treated as non-occupancy 
tena . 

Heidi that the order of the Court amounted to 
a dismissal of the Suit — 

(1; and not to a vyiihdrawal under the pro- 
vision of order 23, C, P. C. 

(2) that as no separate Agreement was made 
regarding the conferment of occupancy rights the 
defendants bad not acquired such rights. [Burn, 
7, M ) SuRJA V. Ghasi Ram. 

L. R. 5 All. 309 (Rev.) 

0. HS—Schenie suit — Court if can pass 

compromise decree. 

There is nothing inlaw to prevent a court 
passing a compromise decree in a suit under 


Y D 1924—20 
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C P, CODE (1908), 0. 2S, R. 1. 

S. 92 C P. Code. [Newbonld and Ghoshs 77.) Abu 
Mhomed Barakat V. Abdur Rahim. 80 I. C. 44. 

0. 2S, E. 1 — ^Appellate Court — If can 

aUo\v withdrawal with permission to file fresh 
suit- 1924 A. 260. 

^0, 23, E, 1 — Ejectment suit — withdrawal 

tff— Fresh suit not barred. 

In ejectment suits, as in suits for partition, 
there is a cause of action recurring very year and 
the withdrawal of a suit in one year without leave 
to Sue afresh ’s no bar to a suit in the subsequent 
year. {Fremantle, tj. M.) Umrai t'. Raja Duroa 
Narain Singh. L R. 6 A. 166 (Rev ). 

0. 23, E. 1 — Ejectment suit— Withdrawal 

of — Wron^ survey numbers given — Fresh suit not 
barred. 

Where a prior suit for ejectment giving wrong 
survey numbers of the land was withdrawn with- 
out liberty to Sue afresh, a subsequent suit for 
ejectment ot the defendant from the correct survey 
number and area is not barred. {Fremantle, S. 
M.) Bandho V. Mt. Chaurasi. 

L. R. 6 0. 105 

. 0. 23, R 1 — Formal defect — Bar of 

O, 2, R. 2 C. P, C ■^dC'-'Leavc to withdraw both 
suits with liberty to sue afresh — Mistake cf law or 
fact. 

In respect of goods sold and delivered before 
a certain date plaintiff had instituted two suits for 
their price, Later on apprehending that the 
second suit would be barred by O. 2. R, 2, C. P. 
Code plaintiff before the framing of issues, appli- 
ed for leave to withdraw them with liberty to 
bring a fresh suit in respect ot the price of the 
whole quantify of goods. 

Held that the phiutiff should be granted leave 
to withdraw with liberty to sue for the consoli- 
dated claim, inasmuch as his mistake was a bona 
fide One. 

Liniaigne, /. — The expres'^ion “formal defects’ 
must be given .a very wide and liberal meaning 
and presumably as connoting defects of various 
kinds which are not defects affectinj^ the merits 
of the case on s’-'bstantial questions (including 
equities and estoppels) reasonably arising between 
the parties. It is impossible to lay down any 
exhaustive definition of what are sufficient 
grounds within the meaning of O, 23, R. 1, C P.C. 

Amendments of pleadings should equally be 
allowed in suitable cases in order to overcome 
the effects of bona fide mistakes whether of law or 
of fact, and it does not matter whether the asser- 
tions or omissions caused by such mistakes were 
deliberately made or not. If the Court is satis- 
fied that there is a reasonable apprehension that 
the suit must fail if the permission to withdraw is 
not granted, the plaintiff is entitled to be given 
leave to withdraw. 

Decisions to the effect that an appellate court 
had not legally granted the permission to with- 
draw on a particular ground Would not amount 
. to an authority to the effect that such ground 
would not have been a proper ground for the 
granting of such relief if applied for at an early 
stage of the suit in the trial court. [Lentaigne, 7.) 
K, E. A. K. A. Sahib Sc Co., v K. M. Adamsa. 

81 I. 0. 466 : 2 Rang. 66 : 1924 E. 249. 

— 0. 23, R. 1 — Formal defect — Failure to 

.give evidencc--'lf enough. 


C, P. COPE (1908', 0. 23, R. 1. 

In a suit to recover property the fact plaintiff 
has not let in evidence to identify the suit pro- 
peity to be his is not a formal defect to jusf'fy 
the Couri to allow the suit to be withdrawn with- 
liberty to file a fresh suit. [Daniels, J.C.) Daula 
V, Dwarka Pal. 78 I. C. 121. 

0. 23, E. 1 — Leave to withdraw suit' 

with liberty to bring a fresh suit— Grounds for— 
Failure to exercise judicial discretion— Re" iston^ 

Where the court below has failed to exercise 
a judicial discretion an order under O. 23, R. I 
C. P. Code can be made the subject of revision,. 
Where a court alter the whole ot the evidence 
for the plaintiff had been adduced allows him to 
withdraw the suit on account of certain legab 
defects which would be cu'*ed bv amendment, 
the order granting leave to withdraw is not 
just tied by the provision of O. 23, R. 1 and must 
be set aside [Daniels, 7. C.) Rajindra Puri v, 
Beni Madho. 10 0. and a L. E.823t: 

11 0. L. J. 351*. 79 I. C. 1031: 1 0. W. N. 383.. 

— 0. 23, R. 1 — Liberty to file fresh suit — 

Need- not be expressly given. 

A Court can impliedly give a plaintiff per- 
mission under O. 23, R. 1 to institute fresh suit' 
after withdrawing a pending one. There is 
nothing in that rule demanding that the permis- 
sion should be given expressly. [Hallifax, A, J,. 
C.) Savitri V. Madhokao. 

1924 Nag. 285, 

0. 23, E. 1 Cl. 2 — Leave io withdraw 

suit with liber Iv io bring a fresh suit — Leave- 
granted on condition of payment of costs — Insti- 
tuiion of fresh suit without payment of costs — 
Ejjcct of. 

Where the Court granted the plaintiff leave to 
withdraw a suit with liberty to institute a fresh 
suit on payment of costs of the first suit ai d the 
plaintiff filed a second suit without paying the- 
costs as directed /irld, that the plaimiff having 
failed to comply with the condition laid upon 
him as to the paymeut of costs before he could 
bring a fresh suit the first suit cannot be held to- 
be pending until costs were paid therein 33 M, 
258. 2 C. L. }. 480 followed 31 Cal. 965; 19 C. L. 
J. 529, 3 Patna L. J, 63 dissented from. {Phillips, 
7.) Gollapudi Sheshayya V. Nade’^dla Sub- 
BAYYA. 35 M. L. T. 62: 20 L. W. 642r 

(1924 W. N. 887: 82 I. C. 499: 

1924 Mad. 877. 47 M. L. J 646. 

0. 23, R. I— Likelihood of failing on the 

case set up — Withdrawal. 

O. 23. R. 1 is not meant to apply to a case whero- 
plaintiff fearing that he would fail on the case set 
up by him desires to withdraw it in order to 
bring a fresh suit on entirely different allegations 
for in such a case the suit would fall not by rea- 
son of some formal defect but on the merits. . 
{Baker, J.C ) Mt. Rangabai v. Madhorao. 

81 I. C. 276. 

0.23, B. 1 — Withdrawal of suit— Order 

of Court granting leave — Form of. 

10 0. and A. L. R, 74., 

0. 25, R. 1 — Suit for partition— With ^ 

drawal of suit with Hbirty to sue afresh— Pay^ 
ment of costs — Condition not complied with effect 
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C, P. GOOB (1903), 0. 23. R. 1. 

A suit for partition brought by a member of a 
joint Hindu family 'Vas allowed be withdrawn 
with liberty to sue again on payment of c-ist- to 
the deiendents, After the withdrawal of the suit 
the plaintiff continued in a state of jointness with 
the other members of the family. Eventually he 
again sued for partition bat without payment of 
the costs directed to be paid under the order 
granting leave to withdraw the funner suit. Held 
that the second suit was nut in respect of the 
same subject-matter as the first suit and lint the 
second suit was maintainable even though the 
costs directed to be paid had not in fact been 
paid by the plaintiff. [Phillips^ J,\ Krishna- 
SWAMI NaIDLJ V. PfiRUMAL alias NARANAYYA. 

20 L. W, 540 : 1924 M W. N. 742 : 

Mad. 112. 

0. 23, R. 1 — IViihdrawul of suit with 

Hb4rty to sue again — Grounds for-Revision-lntey 
jerence by High Court, 

An order under O. 23, R. I. C. P, Code grant- 
ing a plaintiff liberty to withdraw a suit with 
permission to iuslitute a fresh suit must be found 
ed on one or other of the grounds mentioned 
in the rule. The expression “ other sufficient 
ground in O. 23, R. 1. clause (2) would not 
cover any ground dissimilar to the lormal detect 
specified in the section. A suit which must fail 
by reason of the cause of action on which it is 
founded not being substantiated by evidence can- 
not be said to fail by reason of some formal de- 
lect. Where the Lower Court made an order j 
giving leave to the plaintiff to withdraw Ifis suff | 
in the absence of any of the grounds specified in 
O. 23, R. I, C. P, Code, its order is one made 
in disregard of the rules of procedure uoder 
which the jurisdiction to pass the order could be 
exercised and such an order must be taken to 
have been passed with material irregularity, if 
not illegally so as to justify interference by the 
High Court under Section U5, C. P. Code, 
(Watir Hasan, J. C. Mahomed Eja2 Rasul 
Khan V Mubarak Husain, 

10 0. & A L. R. 685 : 19 I C, 1033 : 

11 0. L. J. 613 

0, 23, B, l~WithdrawaI of suU— Order 

by appellate court without giving reasons — Liable 
to be set aside in revision, See C. P. Code, S. 115 
AND O. 23, R. L 39 C, L. J. 371. 

0. 23, R. 1 (1)0.6, R, 17 and S. 116— 

Specific Relief ^ct (1877), 5. 42 — Suit for declara- 
tion of iiile — Omission to sue for possession — 
Applifaiton for amendment of pleadings rejection 
of — Applicqiion for withdrawal of a suit with 
permission to bring a fresh suit, grant of-' Order 
permuting withdrawal, whether open to revision 
— Words ' Other sufficient groujtds ’’ in O, 23. 
/?, 1,2) (5) C, P. C., meaning of. 

Hcldy that it is most improper to reject an 
application for amendment of a plaint merely on 
the ground of delay as the loss if any, occasioned 
by such delay to tne opposite party can be 
qompensated by an order for costs in his favour. 

Held further, that where an order under O. 23, 
R. 1, C. P. Code granting a plaintiff permission to 
withdraw his suit with liberty to institate a fresh 
suit is not founded on one or other of the grounds 


C. P. CODE {1908)/.0. 23, E. 3. 

mentioned in the rule c. g., omission in a decla- 
ratory suit to ask for the relief of possession, the 
Court making such an order exercises its jurisdic- 
tion with material irregularity and the order is 
open to reuisijn under S. 115, C.P. Code 40 M,793 
P. C. and 24 C. W. N. 723 relied on. 

Held also, that O. 23, R, 1 (2) (b), C. P. Code 
merely adds grounds Ejnsdem generis with some 
formal defect. 

The Words “ other sufficient grounds used 
therein would not cover any ground wholly 
dis.siinilar to some formal defect and admit of the 
same interpretation as “ other sufficient reason 
in O. 47, R. 1 (1) (c' in connection with anapplica- 
iioo lor review of judgment, which mean 
“ .sufficient of a kmd analogous to the two already 
specified’’. 3 Lah, 127 ; 13 M. 1. A. 160 ; 21 O. C. 
o6 and 1 O W,N. 383 referred to, [IV azir Hasan ^ 
J. C.} Raja Muhammad Ejaz Rasul Khan v, 
Mubarak Husain. 1 0. W. N. 388. 

-0»23, R. 1 {41— One of several plaintiffs 

— If can withdraw suit — Consent. 

One of several plaintifs cannot withdraw from 
the suit witnout the consent of the others. 
[Fremantle. S. M. and Burn, J. M.) Mahomed 
Ilyas v. Faquira. 10 0. & A, L. R. 210 ; 

L. R. 6 A. 78 (Rev.) 

0. 23, R. Z—AdjnsUnent^Agfetmeni of 

I parties — Compliance with terms — Effect. 

Where in a redemption suit, one of the issues 
was about the legitimacy of a person and the par- 
ties agreed that if tood cooked by that person 
were eaien the suit should be decreed and that 
was done, it would conclude the mader only so 
far as regards that issue. The other issues must 
be decided on the merits in the usual way in the 
case. [Daniels, J ) Bhawani Prasad Misir v. 
Ram Sunder. L, R. 5 A. 268 t 

79 I. C. 353 : 1924 All, 911 : 22 A. L. J, 301, 

0. 23, R. 3 — Adjustment depending on 

future contingency — If can be resiled from. 

Where a question of legitimacy was in issue, 
the parties proposed that if food prepared by one 
of the parties was eaten by the other, the 
suit might be decreed. The food was actually 
prepared and eaten, but betore that, . one 
of the parties withdrew from the agree- 
ment — But the Court still decreed the suit. Held 
the agreement was not an adjustment and it was 
open to the parties to resile from it. If the adjust- 
ment depends on a future contingency, it does 
not fall under O. 23, R. 3. The agreement and 
its performance however would be evidence on 
the issue ot legitimacy. [Wazir Hasan, A. J.C.) 
G-auri Shanker V. Bansi Dube. 

lo 0. & A. L, R. 140 ; 78 I- C. 640 ; 

11 0. I. J, 806 : 27 0. C. 167 : 1 0. W. N. 44 : 

1924 Ondh 367 (2).. 

0. 23, R. 3— Adjustment of suit--Nommee 

of parties— Admissions by — Effect of. See Evi- 
dence Act, Ss. 20, 31 and 439. 

0. 23, R 3 — Appeal withdrawn — Com- 
promise not made decree of court—' Remedy of 
parties if conditions broken. 

Where an appeal is withdrawn as settled out 
of court, but the compromise itself is not made a. 
decree, the parties cannot get the help of court,. 
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C. P. CODE (1908), 0.23, B 3. 

if it afterwards turns out that oue of them does 
3iot stand by the terms ot the compromise. 
{Baker y C, J.) Mr Mulia v. Partab. 

1924 Nag 326. 

0. 23, R 3— Applicability to arbitration 

cases— Adjustment of disputes. See C. F, Code, 
SCH. II, Cl. 20. 76 I. C. 602. 

0, 23, E. 3 — Appellate Court — Compro- 
mise of claim — Duty of court to pass decree in 
accordance with. 

Woe e pending an appeal the parties have 
comprcimised their disp ite under a lawful agree- 
ment, it is the duty of the appellate court to 
record ihe agreement and oass a decree in accor- 
dance therewith. (Campbell, and Zafir AH, J J .) 
"Uttam Singh v, Munshi. 80 I. C 527 : 

6 Lah. L. J. 261- 

0. 23, E. ^ -^Compromise or adjustment 

of stiH—Wiiat constitutes — Lawful agreement. 

Before a Court records a compromise it must 
be aatislied that the suit ha's been adjusted wholly 
Or in part by any lawful agreement or compro- 
mise. Where the parties to a compromise were 
not only the parties to the suit but also other 
persons not parlies to the suit, one of whom was 
an infant, and the compromise purported to 
govern the rights and liabilities of persons not 
impleaded in ihe su't and the compromise con- 
tained many clauses which were interdependent 
the pertormaoce of one of which being depend- 
ant on the performance of the other — the court 
could not pass a decree in accordance with the 
compromise under O. 23, K. 3. But the action of 
the Court in reiusing to pass a decree in accord- 
ance with the compromise would not prejudice 
the rights ot the patties to enfoice the agreement 
in other proacedings. {Sanderson, C. J. and 
Richardson, Jd Doolychand SRImali J*- Mohan- 
LAL bRiMALi. 61 Cal. 432 : 1924 Cal. 722. 

• — -0. 23, E. 3 — Compromise decree— Illegal 

or inoperative condition — Enforceability of — 
Ecte curing Court, 

It is settled law that the inclusion of an invalid 

■ or illegal priw'sion in a decree does not vitiate it. 
W here (he parties have inserted in their decree 
a condition which cannot be carried oot, the 

■ executing Court is right in refusing to enforce that 
portion of the decree {PrideatM, A, /. C.) Para- 
SHARAM V. SiTA Ram. 20 N. L. R. 1: 78 I. C. 357 : 

1924 Nag. 84 

0. 23, E. 3 —Compromise including 

matters outside the scope of ihe suit— Cont promise 
decree if capable of execution. 

A compromise entered into by parties to the 
Suit contained matters outside the scope of the 
suit and the plaintiffs had therein withdrawn the 
-reliefs asked for by them in the suit. When the 
compromise was filed in the Court the Court 
ordered. " It is ordered that the suit be dismissed 
An accordance with the terms of Solenama. ........ 

and the parties do abide by the terms of the 
Solenama, *’ 

Held, that the words “ the parties do abide by 
the terras of the Solenama mast not be regarded 
^3 intended to effect the enforceability of all the 


C. P. CODE (1908), 0. 26, R 4, 

terms of the Solenama in execution^ 25 C. W. N. 
68 Ref. {Rankin and G/mse, JJ,) Satis Kanta 
R oy V , JYOTIKUPA Dkvi. 

1924 Cal. 40. 

0. 23, E .3 and 0, 43, R 1 (m' — Compro- 
mise of suit — Power of Court to split up com- 
promise and pass a decree — Decree or compromise 
— A ppeol. 

Under O. 43, R. 1 (m) C. P. Code, an .appeal is 
competent from an order under 0 33, R. .3, C.P.C, 
recording or refusing to record an agreement, 
compromise or satisl action. The mere fact that 
an ordei recording a compromise remsing to 
record a compromise has been followed by a de- 
cree does not deprive a party of his statutory 
right to prefer an appeal aRainst such an order. A 
court should accept or reject a compromise as 
a whole and it has no power to accept a part ol 
it only and pass a decree thereon. (AJoH Soger, J.) 
The Shop of Megh R*j Tej Bhan v. Sho^ of 
Tulsi Ram Devi Ditta Mal. 6 Lah. L. J 187 : 

1924 Cal. 466, 

0. 23, R, 3 — Lawful — what is — Comoro- 

mise affecting f uisne mortgagee — Va'idity. (Moo- 
kerjee and Cholzner , JJ ) Mal Chand Boid i;. 
OsMAER Ali Manual. 1924 Cal 169. 

0. 23, R 3 — Order under— Appeal — 

Effect of decree — Duty of Court, 

It a compromise reUii.ig to the subject rnatter 
of the suit is filed io court, the court is bound to 
pass a decree in accordance therewith under 
O, 23, R. 3, if it is satisfied of the fact of compro- 
mise. It cannot accept it in part only and reject 
the rest. 

An appeal hes under O 43, R. 1 (m) from an 
order recording nr refusing to record a com- 
promise. Tiiis right in not taken away merely 
because subsequentlv a decree Has been passed in 
the suit. {Moti Sagir, J ) The Firm of Megh 
Raj Tej Bhan v. Firm of Tulsi R\m Devi 
Ditta. 80 I. C 696. 

0. 25, E. 1 — Pauper appeal — Security for 

Costs — Grounds. Ma Sawv, Mau>^g Shwe Gon. 

75 I. C. 809 (1). 

0. 26, R. 4 — Commission — Party — Exa- 
mination on commission — Application for — 
Order disallowing — Revision against— I nference 
in — Application by plainiiif — Application by 
defendant — Difference between. 

The plaintiff and the defendant in a suit institut- 
ed in the Court of the District Munsif of Deva- 
kottah were both residents of Rangoon, and the 
defendant was served with summons at Rangoon. 
The plaintiff was allowed to examine himself on 
Commission at Rangoon. An application by the 
defendant to examine himself on commission at 
Rangoon was, however, d sallowed by the Munsif 
on the ground that his demeanour could not be 
watched by tbe Court. Held, that the Munsif 
acted with material irregularity in disallowing the 
application and that his order was liable to be set 
aside in revision. 

Difference between an application by a plaintiff 
to examine himself on commission and one by a 
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C. P. CODE (1908), 0. 26, B. 4. 

defendant to examine himself on commission. 
[KtinknanJ.', Visvanatha uhettyz; Somasunda- 
RAM Chettv. (1924) M W N 1«1 ; 

34 JMl.L.T. (H. C ) 314 ; 78 I. C. 407: 46 M.L J 131; 

1924 Mad. 541. 

0 26, R 4 — Examination of wiines^ses on 

Commission — Duty of Court - Discretion^ 

Where an api lication is made lor the examina- 
tion of witne-se- on commission and is opposed, 
it resol^/es mt > a question as lo vvhether a court 
can be sa^d to have acted with jurisdiction in 
taking av,va\ from a litigant ihe rignts w'hich he 
undoubtedly has under the lawuf havingvvitoesses 
brought betore the court and examined before the 
com tin f»ccnrdance with the Rormal prc-cedure ; 
in other wo’ds whether the circumstances dis- 
closed ill the case gave the cou’t jurisdiction to 
depart from the usual course prescribed by law, 
if Uie plaintiff insists on the attendance of his 
witnesses in court and (he witnesses apply for 
their examination on commission, the court un- 
doubiedly will have to take into consideration the 
grounds upon which (he commission is applied 
for, but at the same lime it cannot lose sight of 
the prejudice that might be caused to the piaio- 
tirt by reason of such commission bcii g issued. 
If sickness or inftrmitv is alleged, the character 
and gravity of that sickness or inhrmity have got ; 
to be assessed and the risk consequent upon a re- j 
fusal 10 i^sue a commission will ba\ e to be taken 
into consideiaiion. At (he same t-me the impor- 
tance ol having the witnesses pre.^ent before ihe 
court the advantages that would follow from their 
examination and ernss-exa'^dn d on in the presen 
ce of the court and the emergency which might 
arise of having them confroi>ted or identihed 
should not be altogether lost sight of. If all these 
matieis are dulv considered and an order is pas* 
sed, tne.i and oaly then can it be said that the or- 
der has been passed in the exercise of a judicial 
discretion. ^-1 PanXhkari Mitra 

V. PaNCHanan Saha. 39 C L. J. 598. 

1924 Cal. 971. 

‘0.26, E. Rtvi<^iotial -power under ^,115 

— Princtple g0pe^fi/«g grant of application to 
examine plaintiff on commission. 

When the plaintiff and his witnesses residing 
outside the jurisdiction of a Court, apnlied for 
permission to be ex-imined on Crmmission, and 
it was opposed on the ground, that the Plaintiff 
having chosen (1) the forum himself cannot a'^ply 
to be examined on Commission and \2) that the 
permiHStoi t(i examine witnesses shoulci be refu- 
sed under O 26. R. * Held that unde-- O. 26, R. 5 
the Court had jurisdiction To al ow the ex-imina- 
tioa Commission but ihe exercise of it would 
amount to a denial of jubtice to the defendant. 
Emonnel v.^SoUykoff. 8 T. L. R 331 (1892) 

followed. 

Tne case of a Plaintiff Stands on a d-ffercnt 
fooling and h is an extra ordinary thing to 
pass an order for the examinaiion of a plaintiff rn 
Commission and that the t»Ul judge acted whh 
the material irregula itv. {Dass and Ross, //.) 
Nawab Sayid Md, Akbar Ali Khan v. Herbei^t 
Francis. % Pat 863. 


C. P. CODE (1908J, 0. 39, K. 1. 

0. 26, El. Local inspection — If can be 

ihe sole basts of dcoree — Nuio of local inspection 
— I j esscnttal. 

The power of a court to have local inspection 
'^oes not eniitle lo decide the suit purely on 
the basis oi that. It must decide the case on the 
evidence adduced by the paitiea. 

There is nothing m the C. P. Code to make it 
obligatory on a court to leave a note of a local 
inspection on tie record, [buhrawarciy and 
Graham. JJ.) Raj ChaNDRA Banik v. Iswar 
Chandra Bamk. 80 1. C. 992. 

■ 0. 26, B. Local investigation — Cow- 

' misstoner for— Report of Commissioner— Weight 
due to. 

Interference by a court with a long and careful 
local investigation except upon clearly dehned 
and Sufficient grounds is to be deprecated 13 M, 
1. A 607; 15 W, R. 423 ; 60 I C 434 Rel. It is not 
safe for a court to act as an expert and to over- 
rule the elaborate report of commissioner for lo- 
cal investigation whose report is unquestioned 
whose careful and laborious execution of hia 
task was proved by his report and who had 
not blindly adopted ihe assertions of either 
party. fMookerJee and Chottner. JJ). RaNI 
Amrita Sundari Debi v. Munshi Serajuddin. 
Ahmed Chowdhury. 80 I. c, 765 r 

28 C. W. N. 318 : 1924 Cal. 620. 

0. 26, B. 9 — Subdeiting — Issue as to— 

Appointment of Commissioner — Legality of. 

In an ejectment su t the Assistant Collector 
appointed a Commissioner to deiennine whether 
the land had been sub-let by ihe lenart. There 
was nothing to show that he h^d delegated hia 
own powers to the Commissioner. Held, that the 
appointment of the commissioner was legal 
under O. 26, R, 9 of the Civil Procedure Code 
and there was no irregularity. {Burn. J .Af.) 
Zia-ul-Haq V. Md. Karim- uD*riN. 

L. R. 6 A. 62 (Rev). 

iQ. 26, E. 11 — Contracts if authorised — 

Question if ran be referred to Commissioner — 
Findings of — Value. 

A question whether a certain contract is 
authorized or not cannot be referred to a com- 
missioner for taking accounts und6r O. 26> R. 11 
C. p. Code. The report of a Commissioner {8- 
only to be treated as evidence in the ca^^e and is 
not a decision which has to be accerted. (Ray- 
mond and Bilaram. A. J. C.) Firm of Seth 
ViSHINDAS NIHAL ChaNDV. NaZARALT ^>MJ1 

1924 Siad 9, 

0. 30 — Suit agai^^sf — Firm — Def<=*ndant 

also descr-bed a? owner of Firm. Motilal JasraJ 
V. Chanddwal Hindu mal. 

1924 Bom. 166, 

0.30, Rr, I, 3 — Suit against firm— ser- 
vice of summons — Non-service on one of the 
partners— Effect. See C. P. Code, O. 9, R. 13, 

26 Bom 1. R, 388. 

0. 39. R. 1 — huit against husband to 

recover property — Husband as natural guardian 
cannot resist the suit. 
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'C. P. CODE (1908), 0. 32, Et. 2 & 4. 

A minor wife is entitled to bring a suit through 
her next friend according to Civil Procedure 
Code to recover her own property. The only per- 
• son who would be entitled to resist such a proceed- 
ing would be the person appointed as the guardian 
of minor’s property under the Guardian and 
Wards Act. The husband has no title to resist 
the suit (Maclcod, C, J. and Crump, J.) Matllawa 
V, Shivkudrava. 1924 Bom. 114. 

0. 32, Kr. 2 and 4 — Minor — If can be 

guardian cf other minors. 

A minor cannot be guardian ad-litem or next 
friend of other minors and proceedings based on 
such representation are null and void. [XVazir 
Hasan, J. C.) GuR Charan v. Fasihuddin. 

80 I, C. 602. 

^0. 32, E. 3 — Decree against unrepresent- 
ed minor defendant if nullity — Effect prejudice 
not alleged, 

A minor who was unrepresented in the suit by 
any guardian cannot be held to be bound by the 
decree passed against him although he neither 
-alleges nor proves that the decree passed against 
him is unjust or to his prejudice and though he 
regarded himself as major throughout the whole 
proceeding. {Mukerji and Dalai, JJ.) Mt Chambi 
V. Tara Chand. 1924 All. 892. 

0, 32, Er. 3, 4 — Minor — Guardian-a'^- 

liiem — Appointment of — Absence of notice — 
Irregularity. 

Notice was issued to some minor defendants 
and to their father that there was an application 
to appoint the latter guardian-ad-litem. He 
reluaed to accept the appointment whereupon the 
■court appointed a pleader without further notice to 
the minors. Hdd^ there was a proper representa- 
tion of the defendants and in the absence of pre- 
judice, an ex parte decree cannot be set aside. 
(Oas and Ross, JJ,) Pritam Ram v. Dha^^u Ram. 

1924 P. H. C. C. 216 : 78 L C. 613 ; 

1924 Pat. 772. 

-0. 32. Er. 3 and 16 — Ruling Chief — Age 

of majority — Personal laiv — Dayahaga — Chief 
aged 16 — N o guardian necessary. 

In the case of a defendant who is a Ruling 
Chief aged 16 not living or domiciled i n British 
India, the Indian Majority Act. does not govern. 
‘Where his personal law is the Dayabaga School 
of Hindn Law, he is a major and as such no 
guardian-ad-iitem is necessary. He can act 
through his manager appointed under S, 85, C.P, 
C, {Suhrawardy and Graham, JJ.) Ramesh 
X ilHANDRA UAS V. MaHARAJA BiRENERA KiSHEN, 

80 I. 0. 100. 

0, 82, E. 3 (5 ) — Minor defendant — 

Guardian ad litem — Appointment of the head 
clerk of the Court^Omission of notice to persons 
iiaving custody of the minors — Irregularity, 

No irregularity by way of an omission to send 
a notice as required by O. 32, R 3 (5) of the C. 
P. Code will operate to render void tbe presu- 
med representation of tba minor in a suit by a 
guardian ad litem appointed for him, unless such 
.an omission has in fact prejudiced his defence 
'Such prejudice is not a matter of assuiuption or 
piesuraption but of proof. 


I C. P. CODE (19^8), 0. 32. E. 4 (3). 

I Consequently a decr'='e passed in a prior suit 
I against a minor represented by the Head clerk 
, oi the Court as guardian ad litem cannot be set 
aside in a fresh suit on the ground of want of 
' notice of the appointment of the guardian ad litem 
under O 32, R. 3 (5), C. P. C'^de to the person 
having the custody ot the minor unless it is shown 
that the mi.ior had a good defence to ^he suit 
which bv the regligen e of the Court guf'rdian, 
whose appointment followed on the breach of the 
rule, bad not been put farward 14 C. 204, 37 A. 
17 h 44 M. L. J. 2Q9 relied on. {Wallace, J.) Kida- 
' MBI TirUMALACHARVU’^U V- Venkiah. 

46 L J. 363 : 1924 M. W. N. 3ft2 : 

34 M. I. T (H C ) 202 ; 19 L W. 678 . 

80 I. C. 541 : 1924 Mad. 763. 

0. 32, E. 4 — Appointment of guardian ad 

litem — Consent. 

A Courtis not competent to appoint a person as 
the guardian ad Utem of an infant without his 
express consent. {Mookerjee and Rankin, JJ.) 
Jagadish Chandra De v. Harihar De. 

78 I.C. 219 : 40 C. L. J. 39 : 1924 Cal. 1042, 

0. 32, R, Death of responden t — Minor 

heirs not properly represented — Decree against 
other heirs — If maintainable. 

Where on the death of a respondant in appeal 
his heirs including some minors were imrieaded 
but no steps were taken to have them represented 
pT'^perly and a decree is passed only against the 
major heirs, the whole procedure is irregular and 
the appeal should be dismissed. (Suhraivardy 
and Chotzner, }J.) Neyajaddin ’v, Akamat A-LI. 

79 I. C. 366. 

0. 32, R, 4 — Minor — Certificated guar- 
dian — Mortgage by guardian without sanction of 
court — Suit to enforce m*^rtgage — Certificated 
guardian appointed guardian ad-littm of the 
minor in the suit— No proper represent tion of the 
minor — Decree not binding on minor — Liable to 
be set aside in senarate suit by minor. See Guar- 
dian and Wards Act, S. 30. 22 A. L. J. 493, 

0. 32. R. 4 — Min'^r— Guardian ad.litem 

Appointment for suit — If enures for execution 
proceedings. 

A guardian-additera appoinied in the suit does 
not continue as such without a fresh appointment 
during the execution proceedings. Id order to 
emstuute liiis pcndentia there must bd a continu- 
ance of litis Coniestatcs and if therefore the suit 
is ended by a de<"ree there is no longer any lis 
pendens. The case of morhage suits may be an 
exception. [Newb^nld and Ghose, JJ.) KhajeE 
Salaluddin V. Afzal Begam, 

3S0.L J. 690 : 28 C. W , N. 968 : 1925 Cal. 23. 

0 32, E Appointment of guardian 

for a suit — Consent of proposed guardian — Whe- 
ther must be expressed 'Want of consent bv pro- 
posed guardian, whether tenders ihe\ decree in 
the suit a nullity. 

I Held by the Full Bench the Chief justice Ra- 
mesam Wallace JJ. that the consent of a 
proposed guatdian adlitem under O. 32, R. 4 (3) 
of the Civil Procedure Code need not necessarily 
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^0. P. CODE {190S}, 0. 32, R. 4 (3}. 

b 0 expressed. Consent is a question of fact; it is a 
question to be decided upon evidence whether 
ibere was consent by the person proposed that be 
would act as g lardiaa 

Held by Phillips J [Venkatasiibba Hao, J, dis- 
sentiuf^] ; The absence of coasent on the part of a 
proposed guardian adliicm does not render the 
•decree a nullity, but is merely an irregularity 
which would vitiate the decree only it it has 
affec-ed the merits of the case. 

Per Vcnkaiastihba Rao^ J. : A. decree passed 
agrinst a minor where there is no consent on the 
part of the guardian ad Utem to act as such is a 
nullitv and it is unnecessary to set it aside in a 
separate proceedings. (Coutts Trotter, C.J. Ramc- 
Sam and Wallarg, JJ ) Vasireddi SRiramalU v, 
I^AKshimiNarayana.. 35 M L. X. (H.C.l 12 ; 

20 L. W. 248 : 47 Mad. 783 : 1925 Mad. 30 : 

47 M. L. J. 273. 

0. 32, E. 4 (3) —Guardian appointed 

■consent of proposed guardian, necessity of — Pre- 
sum ttion. 

Under O. 32, R. 4 (3) no person can be appoint- 
ed guardian for a suit' without his consent. Con- 
sent can be presumed where the guardian is 
given an opportunity to object to his appointment, 
and does not do so. Chatter Stngh v. Rej Singh 
43 A. 104 ; 2 Pat 296 foU. {Daniels and Reave, 
JJ.) Raja Babu v, Bacmukund. 

I. R. 5 All. 692. 

0. 32, E. 4 (3) — Consent if may be impli- 
ed. 

The consent may be implied and is not necessarily 
•to be e.xpressed in any document on record. Where 
notice was not issued because the guard'an hap- 
pened to be present in Court when his appoint- 
ment was made and in another case notice did 
really isme though the guardian did not give any 
express consent but none ot the two guard-ans 
refused to accept the apooiutment but remained 
silent and they were appointed as guardians and 
Where they them^^elves were parties to the suit 
as defendants and were members cf the same 
family and their interest in the suit was identica 
with that of the minors. 

Held, that there was no defect in the appointment 
of the guard ans. 5P,I. C, 691 Foil. {Motisagar, 7.) 
Jawahar Singh v. Sew^a Singh 

6 Lah. I. J. 487 : 1924 Lah. 97. 

-0,32, R. 4 [4]— Appointment of a Court 

guardian — Father unwilling fo act — Existence of 
other guardians, not known to the fil/iinfiff- 
'Decree, whether bad for non-representation of 
The minor. 

Where a clerk of the Court is appointed as a 
Court guardian of a minor defendant after his 
father’s expression of unwillingness to act as 
guardian, on an affidavit to the effect that there 
were no other principal guardians for the minor 
•defendant, a decree obtained against the minor is 
not bad on the ground of his non -representation, 
if it is not shown that the plaintiff procured the 
appointment of the Court guardian being aware of 
the existence of other proper guardians on a false 
affidavit by reason of collusion bet veen the Court 
Clerk and the plaintiff. [Od^ers and Hughes, JJ), 


0. P, CODE (1908), 0, 32, E. 7. 

Sri Rajah Dantuluri Devi Prasada Satyana- 
HAVANA VEERABHADRA VENK.ATA LaKSHMI KaN- 
TARAJA GaRU V. PedA VENKATA JaGANN.ATHA 
RajU Garu. 46 M.L.J. 12 : 119241 M. W. N. 125 r 
33 M. X. J. (H. C.) 243 : 77 I. C. 464 : 

1924 Mad, 281. 

0. 32, R. 6— Gnardian-ad-litem — Ap- 
pointment of —Locus standi to appeal. 

When a guardian-ad-iitem has once been 
appointed, the same enures for the whole of the 
lis unless and until revoked by court. He alone 
has the locus standi to file an appeal. {Baker, /. 
C.) Abdul Kussain v , Meghraj. 

1924 Nag. 133. 

0. 32. R. 8 — Decree in favour of manager 

and minor members of a joint Hindu family-pay- 
ment to manager — leave of Court not obtained 
effect of. See C. P, Code, O. 21, R 2 & O. 32, R 6. 

47 M. L. J. 498, 

0. 32, R. —Applicability— Execution 

proceedings— Com pro^mise — Sanction, absence of — 
Collector— Powers of, 

O. 32, R 7 applies to proceedings in exeention 
and where pending execution before a Collector,, 
the guardian of a minor decree-holder compro- 
mises without the sanction of the court, (he same 
is voidable at the option of the minort even if the 
guardian happens to be his father or the manager 
of his family. {Baker, J. C. and Hallifax, A. J. 
C.) Mt. Perabai V, Bhawani Prasad, 

1924 Nag. 186 

0. 32, R 7 — Compromise of suit— Minor 

members — Joint Hindu family— Consent of next 
friend— Absence of 

Where all the plaintiffs in a suit form mem- 
bers of a joint Hindu family and some of them 
are minnrs, the absence of the consent of the 
next friend of the minor plaintiffs vitiates the 
c 'mpromise in toto. [Dalai and Simpson, JJ.\ 
LootaR Ram V. Lal Ranjit Singh, 

11 0. L. J, 881. 

0. 32, R. *1— Compromise — Minor— Leave 

of Court not obtained — Compromise voidable 
minor — Suit to set aside — Limitation. 

A compromise decree entered into on behalf of 
a minor even vviihout the leave of the court first 
obtained isr»ot void and a nullity but ia voidable 
only. It is binding on all the parties except the 
minor and the only person who can call it in 
question is the minor himself. If the minor does 
not elect to avc id the decree, it will be binding 
all round. Even as against the minor the decree 
will be treated as binding until it has been got 
rid of. The decree can only be set aside by a 
regular suit or by an application for review, The 
period of limitation for a suit of that kind is art. 
120 and the plaintiff, minor, would be entitled to 
the benefit of Ss band 8 of the Limitation Act. 
{Lindsay and Kanhaiya Lal, JJ) PhulwANTI 
Kunwar V. Janeshar Das 22 A L J. 621 i 

46 All. 675 : L. B. 6 A. 785 ; 1924 All. 636. 

0. S3, R Minor — Reference to afbiU 

ta-iion — Sanction of court if necessary. 
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C. P. CODE (1908K 0. 32, K, 7. 

Per Suhraiijarrly, J. Where one of the parties 
to a suit is a mino'’, an agreement to refer disputes 
to arbihratinn is not snch an agreement ps under 
O. 32 R. 7 requ'res »he sanction of the court. 

Per Page, J. When at the request of parties the 
coun rasped an order retetring the disputes To 
arbitration, the proceedings aie regular whether 
there was an application under O, 32, R. 7 or not. 
{SuUraw^rrdy ufid Page, JJ.) Debir ud-din v. 
Amina Bibi. 78 I. C. 336, 

0 32. E. 7 — Negotiation for cctni^romise 

— }f require sanction o r rourf^ Proprieiv of sanc- 
(i(yft — If can be questioned in later suit or split 

up. 

O, 32. R. 7 does not require that the sanction 
of the court should be obtained even before nego- 
tiations for a compromise are started. It only 
says if a compromise is arrived at. it must be 
sanctioned by court in order to be binding on 
the minor. When a conrt has sanctioned a 
compromise it is not open in a subsequent suit to 
challenge the propriety of the same or to have it 
split up. retaining one part and reiecting anoiher, 
(Kotwal and Prideaux, AJ,C.) Yadorao v. Mira* 
BA!. 1924 Nag. 180 

0. 82, E. 7— Minor- Compromise — 

Deputy ol Cnui t— Wishes of guard’an or next 
friend — Weight due to. 75 1. C. 682 

0.32, K. Comprowise decree — Jotnt 

Hindu family— 'Mf^-ors— Consent ot Court. 

A cornoromise decree f'-r ei hancement of rent 
obtained against the members nf a joint Hindu 
familv. s me of whom were minors represemed 
by acouit guardian other than the manager is 
not binding on the minors unless Ihe sanction of 
court is obtained. {Neav^, I ) Santu v. Abhai 
KAN DAN Prasad. L. E 6 A 592 : 

81 I, C. £97 ; 1925 A, 32 (Eey . 

0. S3. E. Application on behalf of 

minor— Reasons of next friend immaieriaU 

When a minor brings a suit in forma pauperis 
through a next fiiend, the inquirv into pauperism 
is coa6ned to the minor and is not affected by 
the status of his next friend. 3 Mad 3 folld. {Mac- 
lead, C /, and Shah, J.) Nemichand Bhick 
CHAND MARWADI KeVAICHAND JASRAJ MaR- 
WADI. 26 Bom. L. R. 380 : 80 I. C 748 : 

1924 £om. 440. 

— — -“0, 33, B. 3 — Leave io swe in forma 
pauper Rejection of —Doubt ful claim. 

An application 'for leave to sue as a pauper 
cannot be rejected on the ground that he claim is 
doubtful tor such a conclusion can be reached 
only when ihecase is tried. {Halltfax, A. /• C.) 
Mt. Rupibai V. Sadashiv. 76 1. C. 744. 

0, 33, E. Z— Pauper appltca iton-Prescn P 

ation.io Sheristartar — If valid—Mudras Civil 
Rules of Pt'^ctice. R, ultra vires 

In O 33, K 3 Civil l-’roceduie Code ihe insist- 
ance 18 on the wmds “in pers n" and not on ‘*lo 
the court" as meaning the Judge himself. There 
is no reason to h( Id That R. 14 ol ihe Civil Rules 
-of Praciice i'i ulf>avjre^ and mere fact that 
an appi cant in iorma pauperis preseiiied his 
application to the .sberishiadar is no ground tor 


C. P CODE (3908), 0. 34. E. 1. 

rejectirg the ^a^re. {tackson, J.) ChtdambaRAW 
Chettiak 5'. Kadar Mo tdeen Rowther. 

(19541 M, W. N. 749 tl) : 50 L. W. 622 : 
19 24 Mad. 901 [2) •. 47 M. L. J, 522. 

0. S3, K. 6— 1 eove io sue in forma pan- 

pe ris — irquiry into the mtriU of ihe case. 

It is the duty of the court enqiiring into an 
applicaiion for have 'o sue in fvima pauferis 
not merely lo retd thiougb the plaint but to 
malte a very exiens ve enquiry as to the lac s on 
which The plaint is baa^d. 41 M. t)2n d ss. {Neavc 
and K'andall, A. J. C.) Mahomed Ismail v. 
Kapam Ali. 10 0. and A. L. E. 679 : 

11 0. L. J. 668 ; 79 I. C. 922 * 1 U. W. N. 311. 

0. 33 B. 5 (dl — Nature of inquiry— .Co 

plicated quesiicns of iaw‘—Nol tube tnqwred into, 

1 he scot t of ibe ii-quiiy in 0.33, CJ' C. is limi- 
ted pr n aiily to df tein ii ii g the paupeIi^m, of the 
peihicner and the Ccint is not justified in deter- 
mining con p'irattd queiitirns oi law. The court 
can reject ihe applicat on if the alJcgat’ors do not 
show a cause oj action but it ought net lo go 
irto ev idei ce as to the n trits of die ca.^e. {MoH 
Sugar, J.) Mt. Bhagwantiz/. BVa Ditta. 

1924 Lah. 669. 

0. 33. E 6 — L eave to sue in forma panpe- 

riS’—Examuiation of afplicafit—Ltmilalion. 

The Court could enter into the raeriis cf the 
03*^6 on an af pJication Icr leave to sue as a pauper 
under O 33 R. 4, C F.C. and fer that purpose the 
court could examme the platntifi seeking leave. 
But the court cannot take other evidence and 
exam ne other w itnesses lor deciding the question 
oi limitation or any o htr question arising in the 
case other ihan tl e aj plicant’s p auperi^m 19 M, 
197 not Joll. 4o C. 651 k l). (Jwala Prasad and 
Adami, JJ.) Shaikh Mahomed Nasiruliah v. 
Shaik Mahomed Shekurdllah, 8 Pat 276 : 

1926 P. 30. 

— - 0. 33, K, 7— Faupersim of plainkC — No- 

obj ect ( I) ( n bt 1 ah <1 Govtii rtiMh — Dekndant 
to tegivej o| poj luniiy lo dispiove same. See 
LEITEKS PaTINT tMADPAS) Cl. 15 

20 L. W. 845, 

0. 38, E. 15 — Application for leave io sue 

inf>jrma paufeits — Rejection ot^ for default — 
Fiesh applti^ation, if susfatnable. 

W1 ere an ap( Jication for leave (0 sue in forma- 
pauperis IS d Miiibsed fi r ddault, it is not com- 
pctti t to the coui t If eittitama fresh applica- 
tion iOT leave, tSuhi auai dy at d Duvul. JJ ,) 
Khondkah Ali AF2al v. ‘ UfNA Chandpa- 
Ti WaRL 40 C. L. J. 188 : 1924 Cal. 1039, 

0. 34, K. 1 — Parties — Persons settingup- 

tale } aramonni — 1 Ule if can be goi e rnio. 

1924 Oadh 19. 

— 0. 34. E. 1 — Parties to suit— Mortgage to^ 
sorTif nurribns of a joint Hindu family- Oilier 
members if necessary parties— PoiiiiOn of merp- 
gagte. 
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C. P. CODE (1808). 0. 34. B. 1 

Where a mortgage docunient is executed to 
some members ol a joint Hi^du family, they can 
bring a suit on he mortgage wiihout impleading 
the ether members of ihe lamily in tt e suit. 

A peison wi o is named in a moit^age deed as 
a nicnlgagee although in fact merely a beiiamidur 
for the sc bciK hcially interested can instnuie a suit 
in his own name, ei'her for sale or foreclosure and 
the suit should not be dismissed n erelv because 
the beneheial ov\ ner is not added a.s a part'. 
This principle extends 'O a mongage taken by 
some only ol the members of a joint Bindu 
famdy v.'ho unlike as in ihe case oi a benamidai 
have a beneheial interest themsehes in addiiion 
to their authority to act on behalf rf the famiK. 
[Miller^ C. J. and Kulnani Sahay, J ) Hit L^l 
Mahton JiBOO Mahton. 5 Pat. L. T 1*52 : 

3 Pat. 81 : 75 I. C. 378 : 1924 P 458 

0. 84. B, Mortgage — Prior and subse- 
quent— S-fnl by first mortgogec without tmpPad 
tng fuistit mongo gee — Subsequent suit by puisne 
mot igagee— Rights of parties, 

Wiiere a nr-t mortgagee sued on his mortgage 
without impleading tl.e subsequent mortgagee a’ d 
in execution dt his mortgage-decree puict ased the 
mortgaged propcity, ob ained delivery O' posses 
sion and the sub.-'Cquei t mortgagee sued on his 
mortgage in pleading the hrst mortgage;: auction- 
pmehaser, heht that the right ol r^^demp io • ros- | 
sessed by the second mnrtgaktee was not affected | 
by the previous suit and auction S'^le, and he 
could ledeem the fii^t mortgagee, but as the first 
mortgagee occupied the double ca aciiy of first 
mortgagee as well as the owner of the equit\ 
of redemption he was to redeem the sub'=equtnt 
mongagee, on pasment. Prasad a*^d Pul 

waniSahay, JJ )Mt. DhaNwanti ChaudhrajN v, 
Hargobind Prasad. 3 Pat 435 : 5 P^t. L. T. 103: 

1924 P. 484 

0, 34, B. X^Morignge suit— Neressary 

pariien — Prior mortgagee — Paratnoun-t title, 

A I lamtiff mortgagee cannot be allowed 1 3 
frame his suit ?o as to draw into controversy the 
title of a third paitv, who is in no way coimecteo 
with the mor gage and has • et up a title para- 
m-uiit to that of the mortgagee or the tide of a 
pui.i-ne mo’'tgagee. 33 C. 425, Fob {Pratt. J.t 
Maung San Myaing v. U. Pcn Gyaw. 2 a. lOb: 

.924 B aiO 

0 . 34, B, 1 — Mortgage suit — Transferee 

not itn pi faded — Effect of. 

Where in a suit on a mortgage the transferee o 
the equitv of red mpbon is nO' impleaded, the 
decree h not binding on him and a sale m execu- 
tion relates only to Ihe mort age interest- [Ken 
nedy, J. C and Kaymondy A, J. C.) Sind Hank 
Ltd, V. Amersi Dyal. 78 1. C. 279 

0. 34. B 1— Parties io suit. 

All pt t^oiis w'hobe rights and iciieresfs may be 
adjudicali d npi n and determined in the sm 
ougl t to be addi d as padie^ ui der O 1 , R. 9 
lead aloi g wub O 34, R. 1; but failure to add one 
-or two i-ersons should not ha'-e the eflect oi 
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C. P. CODE (1908), 0. 34, B. 1. 

defeaiirg the suit if the Court in their abserce, 
can deal v'iih the ip enntro'ersv so far 

a.s regard^^ ihe rights at d interes's of 'he parties 
anually before it 2 Pat. 175 : 4 Pat. L T 698: 
1^22 A. I. R. H’at.i 651. F' )1. \Ju-ala Rtasad and 
Kulwnnt t^ahay, JJ ) pARMEsnWAP P'andky 2 ;. 
Rajkjshore Napayan Singh. 5 Fat. L..i. 646 : 

80 I.C.*34 : 3 Pat. 829 ; 1925 Pat. 59: 

0 . 34, E. 1 — t:uit ov V'origrge — Fatties 

~ Joint Bindn family- Additirn of jm ivt tritm- 
hers after ( xfiry of period of limiioiivn . 

In a .<^1111 for sale on a mortgage execufed by 
'he adult members < f a joint Hindu farrily, the 
sons of the defendants were joined as parties 
after ihe e.Npiry of ’he period rf limitation pre- 
^cribfd for ip'ti'uting the suit. Held ihat the 
suit was not baned by limitafion and that the 
added defendants were sufficiertly represerted 
hv thpir fa hers. 30 A. 549: 34 A 572 ' ?4 A 515, 
Ref. 'TJanvls and Heaie^ JJ.) CntTAN Singh 
u. Sartaj Singh. ?2 A. L. J. 702 : 

L. B. 5 A. 480 : 46 A. 709 : *:9 1 C 1001 . 

1924 A. 908 (1). 

0. 34. B. 1 — Suif by puisne mortgagee — 

Prior mortgagfC impleaded but discharged^ 
Purrhase m execution — iiuit by prior mortgagee 
— Puisne mortgagee not impleaded — Right of 
redemption. 

A puisne mortgagee brought a suit on his 
mortgage, impleading he prior mortgagee. The 
taiter set up his paramount lien and was dis- 
rharged. In execution of tiie decree 'he puisne 
mor'gagee purchased the property. The prior 
mortgagee then brought a suit on his mortgage 
without impleading the puisne moitgagee, fore- 
closed and obtained pnssess'on before the execu- 
tion sale ill the prior suit. Thereupon the puisne 
mortgagee sued to redeem the prior moiigagee 
and the latter claimed to redeem the former. Held^ 
as the pr’or moitgagee had nut imph aded the 
other in his suit, he could not tal^e advantage of 
his foreclosure proceedings and redeem the sub- 
'cquent mortgagor. The latter was ei titled to 
redeem. \Prideaux, J. C .9 Govindrao 
RukhmanaNd. 1924 Nag. 198. 

0 34 B. 1 — Person in possession of pro^ 

t>er*i€s — /f a necessary party — Prior mortgaBee-r- 
IV hen to set up his rights. 

It is onlv in a suit brought by a puisne mort- 
gagee for the express purpose of selhngthe mort** 
gaged prr.perty free of the prior incum^'rancQ 
I at the or or mortgagee is bound to set up and 
prove his mortgage. Mert'lv because a person is 
in pO'Session of the mortgage property it cannot 
be said to amount to an in terest in ihe moitgage 
-ecuritv rm in the right of redemption as to the 
^ece'^vS'tv of his bei- g in p'eaded under O. 31, 
R. 1 K'ukhede, A J C.) Balah Vinavak Boti t/. 
VoTHoBA. 1924 Nag, 191. 

0.34. B. 1 ard 0, 1, B 9 — Suit for sale on 

mortgage — Non^joinder of neccssai y parties — 
Effect of. 
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The o nis=ion to bring ail the necessary parties 
on the rec >rd in a mor gige sun his no' tie 
'effect of the dismissal ot ihe entire suit. The 
court can order the sale of the defendant’s hi- 
terest in the property m s lit. (Dahil, 7j Sheo 
Kumar Pandey Babu uube. 

L. R. 6 A. 431 : 19;34 AH. 928 

0. 34, R I tn unf^lead part'^ — 

Some /rerrji of mo^tg igur not impl'.ad d — 'Effect. 

The o nisslon ta implead i aecessary oartv to 
a mortgage is not necessarily fatal to the suit. Tf 
one of the heirs of a ra jrtgat^or is n it impleaded, 
a decree c^n be passed propjrti mate tj the sha es 
of the Qtner hii’-s vvhn ha 'C nee i s md tin t ic 
mortgage n >d JJ ) Kae 

RODAMOYt DaSI V. H\B B S iv 

82 I c. 638 : 29 G. W. N. 5t. 


-0. 34 R. ISuhject to 0. 1, R. 9. 

In a suit by the nmrtg ig-ies agi'n-tthe mem- 
ber of a j >i it family tor uiifircerunit of ne 
mortgage aad it was co iten lei tnat the 
suit was bad for de ect of p irtie . 
Hold wnere a. bond was executed by a ktrr i, 
and he and ot er members knoovii tobeexisiing 
3re impleaded, failure to add one or tw i pe so m 
•should not have the effector defeating the suit, if 
the Co irt ni heir absence can dcai with m it'er ^ 
in controversy so far as fegirds the ngh'S a id 
Interests of the pirties ac a i 1/ bef )re ic. relying 
on I.L R 2 Pat. 175 [fa) da Pr t^a i an i Ku w i it 
Sahay, JJ.i Para ME s WAR Pamdev '» KajE'SK iUE 
Prasao NaR^Vam StMcm. 5 Pat. L T. : 

80 I, C. 34 : 3 Pat. 839 : 1933 P. 59. 

-0. »4, R. 2— Appeal -from preliminary 

decree — Pendency of — Final decree — Appeal — If 
necessary. 

When an appeal is pending from the prelimi- 
nary decree in a mortgage suit, it is not necess^r\' 
for the mortgagee to Hlc another appeal fr m the 
final decree. The result of the a peal from die 
prelimmary decree will govern the final decree as 
well {Dalal^ /. C. and Neavf>, A.J C.) Mahom- 
MED Shfr Khan Seth Svvami Dayal, 

78 I. C. 411. 


»0. 34, Rr. 2 and 3— Mortgage —Prelimi 

nary decree — Death of plai t:Ff after — Ah dement 
■of suit. See C P. Code, O. 22, R. S. 46 M L.J. 181 


0 34. Rr. 2 and 4 — Mortgag'^i decree — 

Costs— Personal liability. 1994 A 104. 


-0. 34, 11.3 — Mortgage d>’ or ee— Preliminary 
decree before the new Code— Final decree after 
ihe new Code — Limitation ! 

Where in a mortgage suit the preUminarV 
decree was passed before the passing of the newf 
: C. P, Code and the final decree was passed after 
^ the new C, P. Code came into existence, P e final 
decree is the only executable decree in the case 


C, P. CODE (1908), 0 34, B. 4. 

and ihe provisions of the C. P Code apply to the 
execution of the sa'd decree. {Ryv-s and 
Mukerii^JJ] Bohra Tara Chand v. Murtaza 
HaS.aIn. L R 5. a. 52 ■ 

78 I 0. 1030 : 10 0. & A. L. R. 244 


0 3 1 . ■Fir.3 and 7 — Morti^agt‘-Decvee on — 

Hxecution allowed to be barred —Efxf of -Sale 

oropcrly at the instance of prior mortgagee'- 
Rights of par chaser . 

The property in dispute was sold to a third per- 
son by 'ts nvvner subject to two mjitg.iges. The 
vettdee did riot pay anyihiog, The piiur mortga- 
gee Sued on his morigage iiriDteadmg the puisne 
mortgagee and the purchaser from the mort- 
g.ig >r. Che ^uit was decreed and the mortgagee 
hi iiself purchased tne property in execution and 
natd the sur\<lus sale proceeds into Court in 1920, 
The puisne murigagee had obiamcd a decree on 
is inor(ga.?e in 1914 but had atlovvad execution 
of it to become barred A dispute arose between 
I ne puisne tno''tgagee and the vendee from the 
mortgagor as t.j wno was entitled lo the money 
in cou' t eepo-.it. Held, that the nghb of the puisne 
tn rtgig'^e had uiarged la his decree, that his 
remedy was to execute the decree, that having 
iliovvedtbe d.crce to become b.irred it could not 
be said he had any interest in the property and 
t lit the puisne m rtgagee was not entitled to be 
paid the mmiey. 40 Ad. 407 Foil {^ulaiinan and 
Kxnhatya Lai, 77) MAHOMED AbijUl Rahim 
KhaxN V. Rvm Bhakos Ojha. 29 A. L J. 825 : 

L. B. 5 A. 696 : 1926 A. 6. 


0 34 Rr 4 and 6 — Scope of — Mortgage — 

Arbitration — Decree lor iPone> — Realizition by 
sale — Fiiia* deCiee. Nripendra Nath hatter- 
JEE II. JHUMAK M^NDAR. 3 P,lt. 321 : 

2 Pat. L. R. 9 : 1924 P, 263. 


0. 34. R 4 — Mortgage — Liecrce under 

0. 34, R i of die Civil Procedure <'o ie — Receiver 
f property under m ortgage -Effect of appoint- 
oient of - Action by Rei.eiver against decree-hold- 
tr for account and possession. 

In 189<^. the m rtgagee in the exercise of his 
rigiA^ under a mortgage execut 'd m 1892, ob- 
tained die usual decree for sale of the mortgaged 
pr. pertv (the \dUge Jainagad. In 1910, on the 
applicaiio i f he judgment-debtors and with the 
c nsent of the mirtgigee (decree- holder) the 
Cou t appointed a Receiver of the properties of 
tne Judgment-debtors. After vanous Subsequent 
roceedii.gs the Receiver and the judgment-deb- 
tors ins it ded pr ceedings aga nst the mortgagee 
for an account of his receipts from the mortgaged 
pr ipertv, and for delivery < f poss'^ssmo of 
the sa’d vdUg3 The Subordinate J'ldge of Fiza- 
bad decided tnat the Receiver wa‘< not entitled to 
'possession, hut only to debit the mortgagee in the 
account with the sum of Rs. 1,471-3*5 per annum 
jin^tead of R-i. 1600 as orevioislv), for sums re- 
ceived from the property. The High Court on 
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appeal reversed this judgment and made a decree 
•di:ecring the Vlaharaja to deliver up possession 
-of the said village to rhe Rece ver, 

Hzldy hv the Privy C tuncil latfirrning the judg- • 
ment of the High Court thu the Receiver was en- 
titled to khas po'-seshio i 1 the \ ihage, ai'd should 
in future admi'. icjter and tranage it as part of the 
e.state under his charge, 'ubject tn be ng crpdi>ed 
hit le acc uu's by the mortgagee with Rs. l»47l-3 5 
ior C'llections made up to the la t decree 
of the H gh Coutt. [Lord Shaw ) M ahaka-tadhiraj 
iSri Rxmeshvvar Singh Bahadur 7a Hitenpra 
Singh. 20 L W. 486 ; 

3j M. L. T. iP.C.) 179 iP. C.) ! 22 A L. J 963 : 

40 C. L J.444 : 82 r G. 7-9-1: : 

19:i4 f. C 206 : 47 M. L. J. 394 

0. 34, R. 4 — Sale of mortgage proper 

O der ill which properties should be soUi — 
Power of > ouri lo direct. 

Ordinarily, the rigot of selling a property in a j 
panicilar o der rests wdh the decree-holder and j 
in ^heab■^ence of any c mrract betv/een the par- 
‘tie -> the decree h>ller mw proceed to sell the 
prone I ties In whatever order he thmlcs best so as 
to lacilitate h’s realizadon oi his mortgage debt. 
But ibe Court can. in the circums ances of a Case 
and in view of the equipes ar sing in variou-s 
parties, direci ihe order m which tne prope.ities 
should be sold. Whereas the decree-holder has ihe 
Tigat in the hrst instance to prescribe the order; 
of the prvjgress of the sale ; the final orders rest 
with the Court which bas to adjustand determine: 
the cquiiies of the par ies before it. ' {Jwalal 
Pra‘iad and Kulwant Sahai J.) Rajkeshwar' 
Pkajad N.arain Singh v. Mahomed Khalil-ul- 
■Rahman, 3 Pat 523 : 5 L, T. 233 ; 

; 7» I. C‘. 796 ■ 1924 P. 459.:' 

0, 34, R. 6 — 'Mortgage-decree for sale — i 

'Sale, of mortgaged property in execution and^ 
purchase by stran ‘er—>ale of poiiion of property 
■in exi'cu i >n of monevd ^cree ai^ainsi morrg'^gnr 
,subseqi*ent to mortgage but prior to ^ale in ere-) 
cution of decree tntrt-on — Purch'j-er not nade 
party' to the suit — E''fect of rights of parties— \ 
^Presh suit for sate — \daintuinabihiy. 

The 5th defendant, a mo'tgagee of certain pro 
perties fro.il the 1st defendam and the father of 
-defendants 2 and 3, sued upon his mo tgage and 
pbiained a decree for sale in execution ot that 
decree all he mortiiage properties were sold and 
parch issed by the plai did being sufficient ti d-s- 
cha ge the mor grge-debt. The 4th defendant 
■was an au'dion pure laser of one-half of the mort 
gaged Druperties at a sale held, subsequent to the 
-mongap-e (in »avour of the 5ti deienda n) but 
-prior to the sale at wnich plaintiff became pur- 
chaser, in e.xecutt m oi a ramey-decree obtained 
aga.iiSi tne father o defendants 2 and 3. He ^4th 
defendant/ was n t made a party to .the suit by 
-^the 5th defendant, though the latter had notice 
cf his i4di defendant’s) rights. 

In a suit brought by tne plaintiff against 
defendants i to 5 for the recovery Irom tne 4ih 
defend-mtof the m irtgage-deb^ and interest from 
the date of the raongAgt up to the daie o the plain- 
tiff's sale together with tuiure interest and for 
a sale of tie properties in his possess'on in 
^default of payment, held, that plaintiff as the 


C. P. CODE (1908), 0. 34. R. 6. 

assignee in lavv of the original mortgagee’s 
rights by virtue of his purchase in Court sale, 
was entitled to inst tme a second suit for sale on 
the rnorbage as against persons wno were not 
parties to the prior suit, that ihe only right 
of the 4th defendant was to redeem the 
mortgage, that the amount payable by him. 
AS a cond'tion of redemption wa=: the 
amount ot the decree m execution of which the 
property was purchased by the plaintiff, and that 
the plaintiff was not entitled to future interest) as 
he had been in possession of one hah of the pro- 
perties purchased by him and the whole difficulty 
'arose out of the default to make the 4 th delendant 
,a party to the or’giual mortgage su't. 

The effect of the omission in O. 34, R. 5 of the 
present C. P. Code, or the w. rds “and thereupon’^ 
(on an order abs'dute being passed) “the deiend- 
ant’s right to redeem and the security shall both be 
extinguished*’ is that ihe mortgage is kept ahve 
for all purposes as regards persons havmg an 
interest but not made panics to the mongage suit. 
[Kumaraswaim Sastriar and Waller t JJ.) VeN- 
KAT Reddy V, Kunjappa Goundan. 

30 L, W T. 137 : (1924) M. W. Iff. 366 : 
34 M. L, T. (H. C.) 226 ; 47 M. 661 : 924 M 6 0 : 

46 M. L. J. 391, 

0. 34, R. 5-r, P. Acty S. ^9— Difference 

between -Execution sale — Erroneous description 
of property — Rectification. 

There is a substantial d'fference between the 
provisions of S. 89 oi the T. P Aci and O. 34, R. 6,. 
C.P. Code, and the former provision govems sales 
held before the new C.P Code, As soon as an order 
absolute was made the mortgage security was 
extinguished and the relative rights of the mort- 
gagor and the mortgagee were regula ed by the 
decree But it does not tollovv that thereafter the 
mortgagee IS debarred fiotn proving that the 
de.scription ‘ of the properly mentioned in the 
'Schedule to the decree was itself erroneous, 
iMook^^rjec and Cumingy JJ] Nandi i al Agrani 
V, JOGENDRA CHANDT^A DuTTA. 

28 C, W N. 403 : 39 C. L. J. 222 : 

82 I. C. 297 : 1924 Cal. 881. 

0. 34, E. 5 (2) — Decree on mortgage 

before 190^— Order absolute — Pinal decree — 
Applicability of C. P. Code. 

Where prior to the passing of the C, P. Code of 
1908 a decree on a mortga>;e had been obtained 
under S. 88 of the T. P. Act, further proceedings 
have to be con inued under the T. P. Act as it 
stood before repeal ai.d not under O, 34, C. P, 
Cud.e. ^5 M. L. J, 194 ReL {Scliwabey C. J, and 
Wallery J.) Pedda Aswatappa v. Ankulu 
Oadu. 19 L. W. 290 ; 11924) M W. K. 806 ; 

78 I. C, 70 : 1924 Mad. 603. 

0. 34, B. 6— Personal decree against 

mortgigor — Form of- 76 I. G. 188. 

0 34, R. 6 Application for personal de- 

cree — Forfuaifties required for. 

No formaliPes aie required for an appl cation 
for personal decree under t). 34, R. 6 of the C.P. 
Code and the application need noi be in writing. 
Even if a written application were necessary, the 



327 


THE YEARLY DIGEST, 1924 


328 


C. P. CODE (1908), 0. 34, R. t. 

Court mav allow it to be signed at any stage bv 
the decree-holde**. {Mu^erji and Dalai, JJ.) 
Santi Lal V. Rai Narain. L. R 5 A. 565 : 

82 I, C, 65: 1924 All. 804 

0. 34, E. 7 — Redemption suit — : 

Decree for possession on payment of money— If 
executable. 

A redemption decree provided that on payment i 
of a certain sum of money within a certain time 
possession of the lands waste be g\vQn-~Hcld, it 
was not a prelimmary decree under O. 34. R. 7 
and could be executed. {Moti SagaVy J.) Mahabir . 
Pausad V. Kartar Singh. 1924 Lah 63d. 

0. 34, R. *7 — Rodent ptio^i decree. — Rights 

of parties — Failure to apply for sale — Bffect, 

A mortgagee in possession against whom a re- 
demption decree is passed can remain in posses* 
sioD until the amount due to him is fully paid. It 
themoilgag r dispossesses himwithout payingihe 
money ii is a violation of Ib^ redemption dectee 
and the mortgagee can sue to get back his rights. 
Where within the i enod hxed the money is not 
paid, the mortgagee gets the right to apply for 
sale under O 34, U 8. But this does not take away 
the right to redeem wli'ch remains open to the 
morigagor even after sale under O. 21, R. 89. 
{Wazir Hasan, A.J.C ) Mohammad Baqar Khan 
V. Jagat Narain Lal. 1 u.W.N. 500 : 

80 I. C. 703 : 10 0. & A. L. R. 1149. 

0. 34, R. 7 -'Suit for redemption— Pro- 
cedure — Preliminary decree —Direct ion as to 
taking up accounts — Procedure. Mohkan Singh 
V. Thakur Chandra Pal. 

1924 Oudh 140 

0. 34, Br. 7 and S—Scoffe of-^ScQond 

suit for redemption whether barred by res judi-, 
cata, if previous decree of redemption ts not 
executed within time— Framing a final decree 
under O. 34, R. 7. 

The plainliffs filed a suit for redemption, and 
was given a preliminary dteree by the trial 
court, which he tailed to execute within the time 
prescribed by the Court. But the decree was not 
in the manner laid down under O. 34, R. 7 and 
did not Contain a clause that the plaintiff would 
be debarred Irom all right to redeem for i on- 
payment on the fixed date. A secoi d suit for re- 
demptron was filed and the lower appellate court 
dismissed it on the ground that it was barred by 
the rule of res judicata. 

Held, on appeal, that the doctrine of res judi- 
cata will not apply, “That if the original decree 
had b^en framed properly under O 34. R 7 and 
the decree-holder bad ccinmitted default the de- 
fendani by an api'l’Caiion lor final decree uiider 
O 3l R. 8 could {Tcvent the plaintiffs from re- 
deeming the lands and whe^e no such final de 
cree was passtd, pla ntiff could not be depri'^ed 
of the r^ght of redemption under R, 7 (d\ Ram 
das V. Mehardad 12 P. R. distirguisbed .Siio 
Ram V. Madholal 24 AT 44. DiranpatmaU v 
Jaggar biingh93 P. K. 1908 (F E.) Ramji v 
Pandnnath, 43 Bom. 334 (F. B) referred to. 
{Scott Smith and Fforde, JJ ) Arura v. Bur 
Singh. 5 Lah. 371 : 1936 Lah. 31. 


C. P. CODE (1908), 0. 37, E. 3. 

0. 84 R. 14 ConTavention of— Effect 

of Sale in execution of money decree — Purchase. 

76 I. C. 241. 

0. 34. E. 1^— Object of. 

The object ol O. 34. R J4, C P. Code is to pre- 
vent moitgagces from suing their mortgagors 
on the mortgage debt as such and in execution 
selling the mere equity of redemption depriving 
the mortgagor of the right of redempti< n that 
would be given to Mm bv the decree (or sale 
{Raymond and Madgavkar^ A J C.) Murad v. 
DayaraM. 78 I. c 49. 

0, 34, E. 14 — Sate rontrary to provision of 

— Validity Mortgage with possession and lease 
torn, tug part of same transaciion— Rent under 
(ease- Decree for— Sale ot mot (gaged property 
in execution — Validity— Omission ot judgment 
debtor to tatse plea of invalidity of otde> for sale 
in prior execution p> oaedings- Effect — C'on- 
sfeuctive res judicata — AppitcabiUiy of luJe of 

i to execution proceedings 

H eld, that a rnortg'’ge with possession and 
lea>*e back on the same d-^y foiratd part of one 
and the same t-ansaction. 

Held, furiher that although ihe mortgagee in 
such a caie might obtain adeciee for rent on 
the lease docuntent alone, his claim would never- 
theless be one ari-ing under the mortgage, and 
a sale by him of the mo'tgaged properly in exe- 
cution of that decree would be wiihn. the mis- 
chief of O. 34, R. 14 of Civil Procedure Code. 

Semblu the piinc t le nf con tructive res judi- 
cata is not applicable to execudon proceedirgs. 

A decree-holder cannot demand that the Court 
shall tniringe a slalutorv precision merely 
because the judgrrenl. debtor has omitted »o de- 
mand that it shall not. {Jackson, Ja Lakshme 
Kutti Ammal n. Mapiathummap. 20 L. W 649: 

36 M. L. T. 118 iH.C i: 1924 M. W. N. 771 : 

82 I. C, 604 : 1125 Mad. J27 : 

47 M, L. J. 798. 

0. 37, R. 3 — Leave to defend- Grant of 

— Discretion of Court — Principles — Payment into 
Court or furnishing s^^tunty— Condition as to 

— Order imposing — When proper. 

The question to be c..iis dered on appl’cation 
under O. 37, K- 3. C. P. C , is wheiher or not a 
triable is^ue is disclosed on affidavit or < thei wise 
by tte defendant. By tr able issue is meant a plea 
which is at least plaus'ble. The defendant must 
state what his defence is and must, as a rule, 
bring something more before the Court to show 
that it is a bona fide detence, and not a mere 
attempt 1 1 gain time b\ getting leave to defend. 
Once the Court comes to the conclusion that there 
>s a triable i^sue in the case, it must grant leave 
to defend without requiring the deiendant either 
to pay the amount claimed inio Court or lo furnish 
security therefor, buch a condition must be 
imposed only in exceptional casts, where, for 
nstance, there appears to be so grave a susp'cion 
that the Court comes to the conclusion that the 
defei ce is put in only m order to obtain further 
Tme. [Sch(vabe,C J. and Ratnesam, J .) PERIYA 
Miyana Maraikayar V . Subkamania Aiyar. 

19 L. W. 842 : 

(1934) M. W. N. 240 : 34 M. L I- iH C.) 310 
78 1. C. 60i>: 1924 Mad. 612 ; 46 M. L. J. 25&,. 
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0 37, Rr. 7 and 8 — Interest up to re- 
demption, ManGLI :» BfkhA LaL. 

76 I. C. 916 : 6 Lah. L. J. 457. 


■ 0, 38, Rr. 1 and b— Arrest and attachment 

before judgment — Mot tgaged property. 

The power of the court to issue simultaneous 
execut on for arrest and attachment is encireB- 
discretionary and the court nas the same p AVer 
in matters before judgment 1 mited by the provi- 
sions of O 38, C. P. Code. Even mortgaged 
property may be attached before judgment in a 
roorrgage suit. {Duckworth and Godfrey, JJ,) 
K. O. M SvED Hoossein IK SR M. M. C. T 
Chettv Firm. 3 Bur. L J. 159; 

2 Rang. 362 : 1924 Bang 861. 

— 0. 38, R. 5~A'iachmeni before judgment 

— Execniion of securjiy bond —Dismissal of suit 
by fifst Court— Appeal allowed — Effect of . 

Appellant sued respondents nd attached before 
judg aent the property of the appellant under 
O. 38, R, 5 C P C. The respondent agreed to 
furnish security and execvited bond as f<,llows; “I 
have liereby given as .security all the rights which 
I have in the property described hereunder fer 
the aforesaid suit am )unt. In case the aforesaid 
suit IS decided m favour of the plaintiff, the im- 
der-mentioned property myself and my heirs 
hereby bind ourselves to b^ responsible for the 
said uaviUnt. This fecantv bond is enecnted for 
5,000 rupees to the Court.’’ The trial Court dis- 
missed the suit but m appeal the suit was de* 
creed. Held, that ihe security bond ceased to be 
operative adth the dismissal of the Suit by the 
first ^ourt and that the same did not enure for 
the beneht of ihe appellate decree. {Krishnati and 
Odgers, 3J,\ Doorvas S, S. Sdbba Rama Aivar 
-V. SomaliNga Subba Aiyar, 1,1924) M,W N. 495; 

82 I. C. 461 : 1925 Mad. 114 ; 

47 M. L. J 623. 


0. 38, R. 5— Attachment before judg 

Blent of immoveable property — Power of Small 
Causa Court to order. Sfd Prov. S M C.C. Act 
S. 17, 28 C. W. N. 1056. 

■ 0, 38, R. 5— A/or/gage snit— Power to 

attach other properii's. 

In a suit on a mortgage, a court has power to 
attach before iudgment properties other than the 
proper lies mortgaged, if it is satisfied that cir^ 
cumstances exist for such an action being taken 
and the mortgaged property will not be sufficient 
to meet the decree. (Das and Ross, JJ.) Rani 
JOTIRMOYEE DeBI z;. RaGHUNaTH PaTTAK. 

3 Pat. 966. 


0. 38, Rr. S. 8 and 10 *— Attachment 

before judgment — Effect on survivorship. 

An attachment before Judgment does not rank in 
'the same position as an aitichment alter judgment, 
<0. 38, R, 10, C. p. Code makes it clear, and 
’therefore an attachment before judgment will 


C, P. CODE (1908), 0. 39, R. 1. 

not defeat the light of a co‘parcener by sur- 
vivorship in a joint Hindu family. {Jwala Pra<ad 
and Foster, JJ.) Sundar Lal v. RaghunaNdan 
Prasad, 3 Pat. 250 : 6 Pat L. T. 135 : 

1924 Pat. 465. 

0, 38, Rr. 8 and 11 — Attachment before 

judgment — Decree subsequently passed in the 
suit — Execu.ion of the decree — Dismissal ot 
execution pe iiion owing to the default of the 
decree noldev Atuachment ceases. See C. P Code, 
O. 21, R. 57. 46 M.L. J, 416. 

0. 39, R. 1 — Fratiduletti decree^ Injunc- 
tion to restrain proceedings in execution — If 
maintainable. 

A judgment-debtor can sue for an injunction 
restrai- ing the execution of a decree which he 
alleges to be fraudulent, even before steps are 
taken in execution. {Rinkhede, A, J. C) Sultan 
Ali V. Bat Aji. 1924 Nag. 413, 

0. 39, R. I— Injunction pending suit — 

Scope of. 

An injunction granted pendente lite, until the 
disposal of the suit or until furlher orders will 
end in any case on the dispo'^.al of the suit or on 
any earlier date, on which lurther orders ma\ be 
passed, the reference to further order not ap- 
pi ing to anything after the disposal o( the suit. 
iOldfield and Devadoss, JJ.) Ayisa XJmma i>. P. 
K, Abdulla. 1924 M. W. N. 636. 

0. 39, R. 1 — Inj^yncHon — Alienation 

pending suit prohibited— Mortgage after decree 
— Bf ect. 

Where a temporary injunction was passed res- 
training the parlies from alienating a property 
till ihe dISpo^al of the suit, a mortgage afier 
decree does not contravene the injuncahou oider. 
iLe Rossingnoi, J ,] Paras RaM v. Firm of Har- 
GOLAL & bONS. 79 I, G. 444 

-0. 39, R. 1 — Interim Injunction — Order 

refusing — Appealability of. See C.P, CODE^ O. 43^ 
R. i (r), (1924) P. H. C. C. 169. 

0. 39, R 1 — Injunction when granted. 

Unless plaintiff proves by definite evidence 
that the defendant thi eatened to i emove or dis- 
pose of nis property with a view to defraud 
his creditors a temporary injunction cannot be 
granted. (MoU Sugar, /.) Kaliah Singh ik 
Mt. Shanno alias Govind Kaur. 

1924 Lah. 718 (2). 

0. 39, E. ISuit for declaration — In- 
junction staying proceedings in another suit — 
Propriety of. 

In a suit for a mere declaration, it is not pro- 
per to grant an injunction staving proceedings in 
; another suit pending in another court, [Abdut 
' Raoof, J.) Samandar v. Fa2al. 

I 78 I. C. 802 (1), 

0. -^9, R. 1 — Plaintiff out of possession — 

. Injunction when granted. 
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C. P, CODE (1908), 0. 39, R. 

When plaintiff is out of possession and claims 
possession, Courts will refuse to grant a tem- 
porary injunction unless the injuiy which is 
threatened »s a material one which cannot 
adequately be compensated for by damag s. 
[Mott Sugar, J.) Sevvaram Singh Sardakni 
Maya Devi 80 I. C. 7ii7. 

0. 39, R. 1 — Restraining proceedings in 

Superior Court — If can be granted. 

Teniporaiy injunctions ate governed not by 
the Sptcihc Keliel Act but by ihe C. P, Code, A 
teinpoiarv injunetiou may be granted by a sub* 
oidiiiate Court against a party even m respect o 
pruceednigs in a superior Court. (Mukerfi, J .) 
Ram Sadhan Bishwas ’v. Mathura Mohan 
Bazra. 811.C 2. 

0. 39, R. 1— dismissed for default— 

Application to restore to filt — Pendency of — /»- 
junction if can be passed. 

During the pendency of an application to res- 
tore a suit to file which had been dismissed loi 
default, a couit has no jurisdiction to pass an in 
junction order, as there is no suit pending then. 
[Meave, A J. C,) Ramsarup v. Emperor. 

25 Cr. L, J. 330; 77 I. C. 238 : 1924 Oudh 345. 

0 39, R. 1 — Temporary Injunction ^ — 

Pruna Facie case — Detendant residing outside 
jurisdiction — Property within jurisdiction. 

75 I, U. 381 : 5 Pat. L. T. 121. 

0- 39, R. 1 — ■ Temporary injunction — 

When granted— Prima facie case — Balance op 
convenience. 

A party who asks’ for a temporary injunction 
pending suit must show a prinia facie case on the 
merits of his action. The granting of the appli- 
cation would then depend on the balance ol 
convenience. If the other party has already 
invested lots of money ou the project which is 
aoughi to b'e restrained, but he is a man of means 
who can eas ly pay any damages that may ulti 
mately be awarded against him, no interim in- 
junction should be granted. [MuUick and Bucknill. 
jj.) Kenneth Arthur Hill v. Kanjan 
BardhaN. 5 Pat L. T, 196 ; 75 I C. 859 : 

1924 P. 626 

0. 39. R. ^-Temporary injunction — 

When granted^ Principle guiding, 

A person asking the Court to exercise its 
discretionary jurisdiction must make out a strong i 
prima facie case in support of the title which he 
asserts and must satisfy the court that its inter- 
ference is necessary to protect him from irrepar- 
able or at least serious injury before the legal 
right could be established at the trial. Being an 
-exceptional injury, an injunction will be relused 
in the first instance except on a clear prima facie 
•case and “upon positive averments, of the equitie.o 
■on which the application for relief is based The 
rule of law is that the court, should, betore dis- 
turbing any man's legal right or stripping him of 
any rights wnth which the law has clothed him, 
besatisBed tliat the probability is in favour of his 
case ultimately failing in the suit. [Moti Sagar, 
I.) Rameshwar Das v. Yakin-ud-din Khan. 

1924 Lah. 638. 


C. P. CODE (1908), 0. 40, R. 1 , 

^ — 0. 39. R. 2— Election to Municpal Conn- 
ed— Inquiry by Civil Court into dispu'ts- Power 
d Court to iss^e interuu injunction res’rainirg 
successful candidate fiom aciiijg. See Mad Dt. 
MUN. Act, S. 303. 47 M. L. J, 20L 

0. ^—Sapurdar—lf a receiver, 

A s^purdar Is nOi a receiver of court and ther 
provisions ot the C- P Code, relating to a 
Receiver appointed by court do not apply to him. 
[Zufar Alt, J ) Allah Dad V Emperor, 

25 Cr. L, J. 43 : 75 I. C. 731 ; 1924 Lah 6S7 (2)*. 

0. 40, R. 1—Applicabiliiy- S.xecu fion 

proceedings -Possession of Receiver - If amounts 
to a transfer, 

O. 40, C. P. Code does not specifically refvr to. 
execution proceedings. When iu execution 
proceedings a R ceivcr is arpointed, ' e is 
put in the position tf the judgment-debtor 
and there is no transter of the pioperty from the 
judgqient-debtoi to him. [Mukoji and Dalai,,. 
JJ.) Kirtapath Gir V. Mathura Phasad K*m. 

81 I C 741. 

-0, 40. R 1 — Appointment of Receiver 

Right to — Suit for partition — Malabar iariead. 

For the appointment of a receiver in a snitj. 
there must.be some substantial ground for inter- 
fering with the existii'g rights of possession. 
The fact that no harm would be done bv such, 
appointment is not a sufficient ground. 

As regards the rights to have a Receiver ap- 
pointed. a member of a Malabar tarward suing 
for partiiion of tarward oroperty is not in the same^ 
position as a member of a Mitakshara joint family 
suing lor partition. {:>pencer and Devadoss, JJ.). 
MELE VITTIL KuNHAN MENON V K ANNAN 
I Menon. (1924) M W. N. 2o2 : 79 I. C 661 ; 

' 1924 Mad 482 . 46 M. L. J. 133. 

0. 40, R 1 — Appointment oj Receiver — 

Order dismissing objection — Appeal, 

An order dismissing an obiTction to the appoint- 
ment of a leceiver of property, the cbjector not 
hei g a party ^alls under O. 40, R. I ard is ap- 
pealable. {Baber, A. J. C.) Ramswahup v, 
RaQHUNanDaN. 1924 Mad. 165. 

0. 40, R. 1 — Receiver — Apt ointment in^ 

respect of prop' rty under attnchnient in exccu^ 
tion— Execution sale — Leavr of Court 

The general rule is well settled that property’ in 
the hands of a Kfceiver is exempt from judicial 
process e.xcept of course to the extent permitted 
by the appointing court. 11 C. L- [. 4-49 ; 16 L. 
W, 322 Rel. 

Where a receiver is appointed for certain pro- 
perty subsequent to iis attachment in execution oL 
a decree in a different suit the propeities can not 
be sold in execution without the lea e of the. 
court appointing the receiver. [Krishnan and 
Oagers, JJ.) Thayumana Pillai v. Ramaswamt 
Chettiae, 19 L. W. 681 ; 79 1. C. 632 ; 

1926 Mad. 5i. 

^ — 0 40. E, 1— Receiver— Femoral of— 

Fectiver appointed by Court on application of 
judgment-debtors— Consent of decr^e-hdlder — 
Powers and duties ot such Receiver— judicata 
— 'Civil. Procedure Code t 1908, S. ll — Civil PrO’^ 
cedure Code, 1877 [Act X of X877)i S. n— Consent 
order,. 
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C. P. CODE (1908), 0. 40. E. 1. 

A Receiver appoint^^^d by Cour^, by consent of 
all parties, will i ot in the absence of proof oi 
inaladrr. inistrafion, be removed or d charged 
His powers oi ‘Tealisafion, management profec- 
tioD, preservation and improv ement of ti e p^o- 
pertv ’’ include a di'^crelionarv pov er of sale, “to 
be exercised 'n good faith in the interesia of the 
estate, \\ iih ibe appre va) o> the Cnint” A cd sf nf 
orde' does not pervent a party fr^rn impugning 
the admiiiistraiion tVereander “v\hich is of ^^uch 
character as edber a) amounts fo a maUeasarce. 
and, accordinglv, releases the conserter. rr (h) 
has been prt.ved by experience to be in substance 
so projracied and imperfect to be futile, 4o M. 
L. } 423; 11 LA 57 Kef. iLor^i Shr^w) M^ha- 
HAjADHiRAj Sri Rameshwar Singh Bahapur tf . 
HitendRA Singh. 5 Pat. L. T 49 1 : 

20 L W. 466 : 35 M L T (P. C 1 182 : 

L R. 5 : P. 0. 17^ : 40 C L J. 431 : 

L. R. 6 P. C. 188 . low. N. 457 : 81 1. C 5-'6! 

1924 P. C. 202 ; 47 M. L. J 986. 

0.40. E. 1 — Receiver— Choice of person 

— Parties to iirr / — Portilicn svit. 

The ger-eral rule in selecting receivers for 
estates is not t - appoint a rarty to the suit with- 
out the consent of the other pailv except in 
special cases. 1 his is subiect to an exception in 
partnership at^d partition suits. Even in the 
latter class of ca^es, if the C( urt car t ot expfct 
honest and disinterested management by 
appoii thig 3 pa ty as ^£cei^/e^, it should appoin' 
a stranger. {!)as and RosSy JJ.) Bhagwan Das 
V. Shvonandan Prasad Sahu. 3 Pat. 964. 

0.40, R. 1 — Aibitratinn proceedings— 

Powder of Court to appoint arbitrator. >eeC. P. 
Code. Sch. n, para, 3 {2). 78 1- 84. 

0. 40, Rr. 1 and 4 — Receiver— Accounts — 

Vouchers — MaPadmintstra it on — Ri medy for. 

A receiver’s acc mnt be vouched by the 
production of proper receipts The voucheis 
will be admitted as evidence of the pas raent of 
the sums therein specified and credit given to the 
accounting party in the account, unless the other 
side .«howh some reasonable ground for impeacb- 
iDg the vouchers, but if an\ party objects, tie 
a&idavit or oral cviderce of the persrn w ho recei 
ved the money is requ-red, and if this cannot be 
had. then proof nmst be g veia of bis s gnature 
to ihe voucher. The question <f bad n at age- 
ment by the Receiver of the estate does not a^if^e 
when a Receiver submits his accounts in order 
that it mav be passed. Questions with regard lo 
the soundness or prudence cf the system of 
manngemert adopted by a Receiver or charges of 
wilful default or neglect are not matters that can 
be disposed of in ti e shape of exctpfioi^s to ac 
count. (Mooherjee and Chofzrery JJ,} Hajf Tel- 
ler Rahman p. Golam Gone. 40 C. L. J. 28: 

82 I. C. 419 : 1924 Cal, 1063. 

0.40. R. 1 and 0 48, R 1 (si — Manager 

appointed under — Po5i7<an and rights — Receive*- 
— Removal of person from position of — Order 
refusing— Appeal from. 

An order refusing to remove a person from his 
position of a receiver is not an order coming 
under O. 40, R, 1 or R 4, C. P. C and, therefore 
no appeal lies against it under O. 43, R, 1 (s). 


C. P. CODE (1908), 0 40, R. 3. 

There is no provision in the Code for appoint- 
ing a manager; u hen a manager is appomied, it 
is »'eally anmher name lor ihe appOH.tinei t oi a 
receiver undci O 40, C. P. Code. \Kr t^h hiin and 
Waller, JJ.) Kamaj-wami NaidU v. Ayyalu 
Naidu 19 L W. 247 : 34 M L. T. (H. C.l 6 : 

78 I, 625 : 1924 &ad. 614 : 46 M. L. J. 196. 

0. 40, R. 1 — Receiver —Concur rev i )uris- 

dictions— A J pomtyvfv.i of receiver by hto courts 
111 reaped of the i-a*nt pioperiy. 

]( iSt>fihe uimuftl iiiqioi tance ihat where con- 
current pioceedings fur similar rtl el are taken 
tn two diheieiU and independent Ct uns. no 
order sW uid be passed wnich may lead to 
(net Oil or cm fl ci oi jurisdiciion. 

A Uecejver is mefcl> the Officer of the t^ourt 
thre ugh whom the Couit takvs possession of pro- 
peits, H e subject oi a litigation. Consequentfy 
where a Receiver of ceitain picperties Ian been 
appointed bv a Court, it is inexpe dient that an- 
other court ot mdepeiidtiu jurisdiction should 
appoint ano her. receiver for ihe same propeity. 
[Das and Ross, JJ ) Sriphak l'hr>\VDHUKY v. 
AJUGNjram Bangar. (1924) P. H, C. C. 64 : 

3 Pht. 3 o 7 : 6 Pat. L. T. 243 : 78 L C. 620. 

1924 P, 491. 

— ^ 0. 40. R. 1 — Receiver — Position and 

siaius of — Possession oj receiver enures for 
right ml uxonct. 

When the court has appointed a receiver and 
the receiver is in possess on his posse'^sicn is the 
possession oi the court and tne possession of the 
court by the receiver is the po^stsdun tf all 
parties to ttie action according to then titles. The 
property possess into legal custody as tlie receiver 
IS in the p» si'iun of a stakeholder and such 
custody is lor the beneht i.f the true owner. 22 C. 
L i, 2S3 ; 30 M- t2 ; 17 C. Sit ; 5 A. L 5 C. L. J, 
270 Rel. [Mooiicrjee and 6uhrawaf dy, J/.) 
Dwijendra Narayan Roy v- Joges Chandra 
De. 39 C. L. J. 40 : 79 I. C. 520 : 1924 Lai. 6U0. 

0. ^*0, R. 1 — Receiver — Po^^'trs of — Ap^ 

pointment when takes effect — Furnishing of 
security, 

V\ here a Receiver is appointed bis title to 
possession accrues on theda'e of his appoint* 
ment. The appoinmeut oi the Rtceiver is coni' 
plete on the entry ot an order of appo ntment 
although he may not be able to take actual 
posfe.^son cf the property until secuiit> is ap^ 
proved. The appoimment of a Receiver operates 
as an injunction aga nst the parties, their agents 
andpersnos cla'mnjg under them with notice,. 
{bakery O. J P.) Deobax v, Kalu RaM. 

7 N L, J. 16 : 78 I. C. 8ll ; 1924 Nag. 136. 

— 0. 40, Rr. 3, 4 — Order fixing Receiver 

with liohiHty — Order to levy amount jrom him — 
Appeal — Scope of. 

Uhere an o»der is passed under O, 40, R. 3. 
making a Receiver indebted to the es ate to a 
certain amount, the order is not appealable but 
can in suitable cases be revised— when such an 
order IS fallowed by an order to take co-eicivo 
steps tn force the Receiver to pay w'hat is due 
from him under 0.40 R.4. the Older is appealable 
and in the appeal the propr'ety of the prior order 
under R. 3. will also be open to attack otherwise 
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C. P. CODE (1008), 0. 40, E. 1. 

the right of appeal is of no value. {Kennedy and 
Aston, A. y. Cs.) Khan ChaND v. Abdul Majid. 

192^ S. 35. 

— 0. 41, E 1 — Two appeals and two 

decrees in suit— -Only One decree hied (or second 
appeal— If valid presentation. 77 I. C. 541. 

0 41, R. 1 — fwo appeals agaitisi same 

respondent judgment — 'One appeal — 
Validity. 

Where two appeals against the same respon- 
dent were disposed of by one judgment ana 
allowed and defiles a single aopeal impleading 
both the successful appellants as respondents, the 
defect was only a technical one and the appeal is 
competent. {Mukerfi, J.) BijAi Bahadur v, 
Pakameshwari Ram. 

1 924 All. 834. 

0. 41, R. 1 — Copy of decree — Failure to 

supply — Effect, 

A memjrandam of appeal which is not accom- 
panied by a Copy oi the decree is liable to be 
dismissed, {Ktnhhede, A, /, C) Baliram v. 
Ghasiram. 81 I. C. 1001. 

0 41. R. 2— Fac(um of Adoption not 

questioned. 1921 A. 162. 

0. 41, E* ^—Appeal — Pe^'sons not made 

parties to— If can appeal irom appellate decree. 

Where one ot seve’ al plaintitis prefers an ap- 
peal in which other plain off s are also inieresied. 
O. 41, R, 4 of the Civil procedure Code does not 
authorize him to proceed with the appeal w th- 
out making the other plaintiffs parties thereto. At 
the same time it tbe plaintiffs are nut made par- 
ties to the appeal they have no locu^ standi to go 
in appeal against the decree of the appellate court. 
{Daniels, J.] Balkaran Lal v. Malik Namdar. 

L. R. 6 A. 279 : 78 I. C. 637 : 1924 Ad. 873. 

0. 41, B, 4 — Co' judgment-debtors — Ap- 
peals filed by some — Effect on otlttrs. 

Where some ot the judgmeut-deb.ors appeal 
against an order allowing execution and succeded, 
the benefit of the appllate order enures for those 
judg ncnt-debtoi's who did not appeal and who 
consented to the decree being executed in the 
lower court. {NewboiUd and Gnose, fJd Khajeh 
SalaluddiN V. Abzal Begam. 39 C. I*. J. 690: 

28 C. W, N 933 : 1925 Cal. 23, 

0. 4l, R. 4 — Decree against several de- 
fendant s forming a partnership —A ppeal against 
the whole decree by some of the defi-ndants— 
Death of one of the appellants — Legal rctiresen^ 
tative not impleaded— Power to pass a decree. 

Tne plaintiffs obtained a decree lor money 
against four defendants in respect of a 1 an 
. aHcgvd to have made for the purposes of a 
partnership of which the defendants were mem- 
bers, Against the decree there was an appeal by 
only three of the defendants. Pending the 
appeal one of the appellants died and his 
legal representative who happened to be 
pon-appealmg defendant was not brought 
on record. The appellate Court dismissed the 
appeal as having abated. On second aopenls held 
that the legal repreantative of the deceased 
appellant was not a neccessary party inasmuch 


C. P. CODE (1908), 0. 40, R. 5. 

as there was no necessity for taking of accounts 
and that even if the legal representaive was 
neces.sary party, the lower' appellate court could 
have pr ceeded under the provisions of O. 41, 
R 4, C. P. C. (bt’encer, O.C. J.) Namineni Chen-, 
i GAMAMA NaK'U V. GANGULU NAIDU. 

20 L, W. 402 : 82 I, C. 420 : 1924 M. W. N. 789. 

0. 41, Er. 4 and 33 — Parties-'Tr ansPosi- 

tion of tespoodents ul appellants — Fewer of courts 
The trial court passed a decree against iwo de- 
fendants jo ntly on the ground that they were 
eq'ially liable. One appealed from the decree and 
the other filed a memorandum of crosS-objections. 
On appeal held that as the decree of the lower 
court proceeded upon a ground common to both it 
was compttei t co the appellate court to transpose 
the other df'fendant as an appellant and decide 
the appeal. {Sulaiman an Kahai\a Lal, J/.) 
East Indian ky, Lo. v. Lala Janki Pi^asad. 

1. E. 5 A. 586 : 80 I. C. 737 : 1924 A. 606. 

— 0 41, R. 4 — Several plaintiffs — Revision 

application b)> somt — Interference, 

Where some out of several plaintiffs prefer a 
revision on gtounds, common to all of them, it ?s 
open to the Court to interfere ^nd set aside the 
order sought to be revised in favour all the 
plaintiffs. [Fremantle, S, M. and Burn, J. M.) 
Deokinandan V Mahadeo Singh. 

L R. 5 0. 136 (Rev.) : 10 0. & A. L. R. 942 : 

L. R. 5 A 201 (Rev.). 

0, 41. B. b— Notice to decree-holder — 

Possession d< liver ed — Effect. 

Before a final order staying execution is passed 
Udder 0. 31, R. 5, notice to show cause should is- 
sue to the decree-holder. If by that time decree 
is executed or possession delivered, there is no- 
thing to stay. [Kulwant Eahay^J.) Hira Lal 
V. Chuni Sah. 6 Pat I, T. 656 : 

79 I. C. 1 ; 2 Pat. I. R. 263 : 1924 P. 716. 

-0. 41, R. 6 — Stay of execution-^Powers 

of executing Court after appeal filed, 

' After an appeal is filed from a decree or order, 
it is only the appellate court which could order 
stay of execution under O. 41, K. 5* and recourse 
cannot be had by the trial Court to S. 151 to 
o\erride the provisions of R. 5. {Mariineau^ 
J.) Firm Gobind Ram-Ram Chander v. Firm 
RUlia Ram—Naurta Ram. 

1924 Lah 602. 

0 41, B. 5 —Stay of execution— Delivery 

of posses.^ion— Absence of notice — Effect of. 

79 I. C. 188 ; 76 I. 0. 49. 

0. 41, R. 6 — Stay of execu*ionSe curity 

furnished — Insolvency of debtor — Rights of 
Official assignee. 

Fending an aopeal against a decree for money 
the defendant-appellant applied for stay of execu- 
tion and obtained an order for stay on deposit- 
ing ihe decretal amount into Court. Subsequently 
the defendant 'appellaut was adjudicated insol- 
vent and the Official Assignee did not prosecute 
the appeal. The Official Assig lee claimed to be 
entitled to be paid out the money deposited in 
Court and the dccree-hulder opposed the appli- 
cation. Held, that the amount was ear marked 
for the decree-holder and could not be paid out 
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■ C. P. CODE (19031, 0. 41. E. 6, 

to the Official Assignee. C. /, and 

Wahns /v. J.) Chowthmull Maganmull v. 
The CiLcuTTA Whe.xt and seeds a ssn. 

51 C. 1010. 

■ — 0. 41, K 6 —Stay o( sale — Claim proceed- 
ings — Suit — Stay if can be gr.mted in appeal 
Molar v. Kanhaiyalal. 11 I. C. Ii6 U). 

*0, 41, B. 5 — Application fo^ stay — 'Delay 

in applying -Dismissal without going into the 
mereits — t^ropriety of. 

All application foe stay ot execution was Hied 
more thru 9 momhs after the Hling of the appeal. 
The court dismissed it on the ground of delay, 
without going into the merits. Held Per Suhra- 
wardy. J. it is the duty ot the court to go into the 
merits and ddctde, tailing wuic'n the oider ca.i be 
revised by the High Court, 

Per Grti/iu /jj, 9. the power conferred by 0.41, 
R. 5 baiQg discretionary, the order is not capable 
of revision if judicial discretion is used. Tne rule 
contemplates that application tor stay should be 
made as soon as possible after filing the appeal 
{Suhruwardy and Graham. JJ.) BiRES a Chandea 
Das V. Hari Dasi B use. 82 1. C. 435, 

0. 41, R. 6 Appeal from decree— 

Duty of Court to stay sale. 

Where au appeal is pending against a decree, 

. an order for Svay of sale of immoveable property 
in execution of the same should be parsed under 
0.41, bt. 6 (2) on such terras as to giving secunly 
or otherwise as the couit thinks tit. [MoU Sugar, ' 
J.) The Firm Phaggq Mal Mata Din v. 
Benarsi Das. 75 1. C. 1001. 

0. 41, R. 6 [2)~-'Duty of Court — Stay 

pending appeal.^ 

Where pending an appeal an application for 
atav of 3ile IS pm in, it is the duty oi the court to 
stay cue sale on such terms as to giving securiiy 
• or otherwise as the court things fit. [Scott -Smi th. 
y.) Firm of Phallu Mal Hika Lal v. Banarsi 
Das. 1924 Lab. 631. ^ 

-0. 41, R. 6 (3) — Stay of sale — Terms — 

Nature of. 

Under O. 41, R 6 (2), it is incumbent on a court 
to stay sale on such terras as to giving security or 
otherwise as the court thinks fit until the appeal 
is disposed of. Where the court stays a sale on 

■ condition that the decree amount is deposited and 
paid to the decree holder who is not required to 
furnish security, the order is one in effect 
refusing to stay the sale. {Martineau, /.) 
Shankar Das v, Kasturi Lal, 76 I. d. 789. 

0. 41, E, 10 — Security for costs — Appeal 

dismissed — Effect. 1934 Cal, 528. 

>0. 41, R. 10 — Security for costs— Order 

for Letftrs Patent appeal from decision of a 
single Judge of the High Court, 

Both under Ihe provisions of O. 41, R. 10, C. P, 
Code and apart from it, there is ample jnnsdic- 
lion for the High Court to demand security lor 
'Co«t 3 in an appeal under cl 15 of toe Letters 
Patent from the decision of the single Judge of the 
fHigh Court on the original side, 27 M, 121 not | 

Y D 1924—22 


0 P CODE (1908), 0. 41, R. 17. 

foil : 20 C W. N 49 : 48 C. 481 Ref. {Sa*^derson, 
C- J. and Richardsoyi. Ja Avis Mary Kathleen 
Goulding, In the matter of, 28 C. W N. 676 : 

51 Cal 695 : 80 I. C, 295 ; 1924 Cal. 781 

0. 41. R. 11 — Rejection of appeal — Rcsio’ 

ration - Ex parte ordtr— Notice. 

A second appeal was summarily dismiasad 
under O. 41, R. 11, C, P Code J'lien on applica- 
tion for review made by tiie appellant the court 
cancelled the oider dismissing the appeal sum- 
mirily and directed that the appeal should be 
heard This order was passed ex parle and 
without uoiice lo the resp mdem. Heia t 'at hav- 
ing regard to the uniform pract'ce of the Calcutta 
High Court f >r over 4 i years, ihe oider lestoruig 
the appeal was legal and valid. 43 C. 17s loll. 
[Newbould and Gho-^e. JJ.) Official Trustee 
OF Bengal v. Benode Behari Ghose Mal. 

61 0. 943. 

^0.41, S. 11 —Council instructed merely 

to apply for adjournment of appeal — Refusal of 
application— Appearance— Oism'ssal for default 
— Preparation of formal decree Oy mistake. — Ap- 
peal. whelhcr competent. 

An aoplic itiod by a coun.sel or a pleader who is 
instructed only to apply for adjournment which 
is refused is not an appearance within the mean’ 
i-^g of the Civil Procedure Code. 15 W. R 143: 
15 A. 85^ . 34 C. 403 ; 30 M. 274 ; 3 P. L. J. 355 : 
4 Pat. L J. 712 ; 5 Pat. L. U7. and 22 All. 66 
loliowed. 26 277 not followed. 

Wnera a counsel applies lur an journment of 
the appeal and on the r'.qicst being reiused ex- 
presses his inabdiiy to argue the appeal aod the 
Gmrt alter referring tu tuc judgment uf ihe lower 
Court as clear and well reasoned and f ee irom 
any defect of error in law or fact dismisses the 
appeal. 

Hefii that the dismissal of the appeal is not 
based on any determination of the mure ts but 
only on the failure of ihe appellant’s couustl to 
pm in an appearance and must be regarded as an 
order under O. 4l, R. 17, C. P. C. aga'nst which 
no appeal is provided by the Code. 

Held further that though the appellant might 
have been mulled, by leasun uf a Jormal decree 
having wrongly been prepared by the oftice in 
the case, into tuiukmg that he was bound lo file 
an appeal, yet he was not entitled to file an ap- 
peal to which he had n > right under the statute 
[Neave. A J.C.) Muklidhau v. FaQUir Baksh, 

lU.W.N.736. 

0. 41. Rr. 17 and 19— Dismissal of apaeal 

for default — Pleader in some other Cour t-^Du'y of. 

When an appeal is dismissed lor default owing 
to the pleader for the ap.ellaot being engaged in 
some other court and there was nobody lefi there 
to repiesent ihe matter to t-he Judge the pleader 
fails in his duty to the court. [Ualal. A. C.) 
Sri Mahant Baba Hari Das Faquir v . Pradu- 
MAN Nath, 79I.U. 660 

— -0. 41, Br. 17 and 19— Dfsmtssa/ of appeal 

without hearing appellant or pleader — Remedy. 

When an apoeal is decided in the absence of 
ihe appellant or his pleader, without giving him 
a chance of being heard, and the appeal is dismiss- 
ed, the order of dismissal must be treated as one 
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i'or default and not on the merits, whether the 
Jud^e actuady considers the merits of the case 
or not* The only course open to the aipellant 
was to apply for resioiation under 0.41 k. IV, 
and nut by way of appeal, as the order of dis- 
missal IS not a decree and hence no right ( f 
appeal exists {Brown, J> C.\ Maung Than Ge 

AUuNG Po Thin. 76 I. C. 166. 

0.41, R 19-Di.sinissn/ of appeal for dc' 

fault— Resioi aiioTi — Ca>e nunsfar a front one 
Couit lo unoHier — IVaut of knowledge. 

W’lierc an appeal is dismissed for default and 
an api Jicalion for re-tuiation is put in, the court 
should allow both partie-:. lo let in evidence as to 
wht iher I here is SLitiicient cause f r restoradori 
and then dispose of the teiition. Where the ap- 
peal was trai sf^^rred bv the bisirici Jud^e to the 
Addition d District Judj^e and the appellant aid 
his pleader said they vM.re not awaie oi the trans- 
fer and on ihe same day U was dismissed lor 
default a good case is made out lor restoration. 
{bu/n uu a> i1y ar.d Gf ahani, J J ,) Java Baksha v, 
Abdul Latif. 79 i. C. 319. 

0 41, R. Id— Dismissal of appeal for de- i 

fault— Opporluhity to show can've ot < cfuulL \ 

VVlieie a petition is pui in uudt r 0 41, R 19 to 
set aside ihc dismi'^sal olan appeal lor default, the 
petuioner should be y \ei an v pportiiDit> to show 
he wa.-' pievenied by sulhcient cau.Ne -fr. in being 
present. A sun mary re|ti tion el the application 
is not proper . and Gmlinni, JJ.) Krishna 
Charan Monualzi. Chimbasi Manual. 

b‘4 I. C. 330 [1] 

0. 41, E. 19 Dismissal for default Case 

put dowh lower in ihe list w tliout not ce to pen- 
tiontr's vakil — Ab&enc Iwhen case called on— Dis- 
miS'»ai for deiauli. Nanakchand v. Sadad Hus- 
sain. 1924 Lah, lb9. 

0, 41. E. 20— Applicability of law of lirpi- 

tati- n. 'Ihe Municipal Committee Bhera i; 
Shiv Ram. 75 I. 0. 90j. 

0. 41, Rr. 20 and 33 — Addition of partie^ 

by afpellult Court- LtmituUon — Powers of second 
appellate Court. 

In a suit by a co-sharer lanalord against the 
tenant and his other co-sharer landlords, \ l.intiH 
claimed ent from the tenant and if it was found 
that he had paid iC from the other co-sharer la- d- 
lores who had collccied it. The tnal C^urt pass- 
ed a decree against the co-shurer landlords i-n the 
ground that they had received Ih^ wht le rent On 
appeal by the co-sharer landlords impleadiig 
the plaintiff alone, ihe lower appellate Court held ; 
that the appellants had nut received the w'hole j 
rent aud illuwed the appeal and dismissed the 
suit; holdirg that the tenant had not been made a 
party to the appeal and the question ot limitation 
WGuld arise if the tenant were now to be made a 
party, On second appeal. Held that it was com 
petentto the appellate Court to make the tenant 
{defendant) a party lo the appeal in order to secure 
the ends ol justice under O. 41^ R. 20, C.P.C TPe 
court of second appeal had power under O. 41, 
R 20, C P.C, to bring the parties on record in 
order to carry out the powers given to it under 


C. P. CODE (1908), 0. 41, S 21 

O- 41, R. 33, C. P, Code. [Miller, C. J . and Foster y, 
J.) Hadarath Mahton V. Hitan Singh. 

1924 P. H. C. C 249 : 6 Pat. L, T, 609 t 
82 I. C, 600 : 1924 P. 773. 

0. 41, Er. 20 and 23 — Appellaie Court — 

Addition of parties — Persons tnieresied in the 
result of the appeal — Suit dismissed against seve- 
ral defendants— Appeal again'=:t some of them 
— Persons deri^in^ t lie from others, 

A pe:son added under O 41, R. 20, C P. C,. 
must be a pe^s )n who is interested in the result 
of the appeal. Where a defendant has been ex- 
honera'ed by the luwer court and there is no ap- 
I *^al against that ot the decree he cannot be 
added as a party to an appeal hied against the 
other defendants because he cannot be said to be 
interested in the result of the appeal. O. 4J, R. 20. 
C. P C, does not empower an app^bate court 
viitually to make an appeal for an appellant who 
has lefrained from availing himself of his privi- 
lege'^ under the law, by introducing for him other 
respondents t^^an those he has included in the' 
petition of appeal. 38 C- 913 : 33 C 329 dist. 31. 
Vt. 442 foil. [You^ig and Bagulcy, JJ.) V, P, R, V. 
Chokalingam Chetty V, Seethai Acha. 

2 Bang 641*. 

0. 41, R. 20 — Omission to itnpUad neres- 

sary pa^ Ues — Joint Hindu family — Members of— 
Appeal — Discretion of Court. 

Ill an appeal by the plaintiff against a decree 
dismissing a suit in ejectment brought against 
tt ree tenants who formed members of a joint 
Hindu family, the name of one ol the tenants was- 
.mitted from the array of parties by mistake. Held 
that under O 41, R. 22, C P.C. the appellate Court 
had power t-'r adjourn the case in order to make 
the omitted defendant a pady to the appeal and 
that its omission to do so amounted to a denial 
of justice. [Fremantle, S’. M. Mud Burn, J. M.) 
Budh Ram v. Kkishnanand. L.E. 5 A. 177 iRev.).. 

0. 41, E. 20 — Power to add party — Dis- 
cretion. 

The power of an appellate court under O 41, 

20, to add a party to an appeal is one which is not 
circumscribed by any rule of limitation. It is a 
discretionary matter, on which a higher court will 
nut itderfere if the discretion has been soundly 
and reasonably e.xercised. Where witnout a plaint 
being amenaed a new defendant was added, and 
the decree also omitted his name as a result of 
which he was omitted in the memo of appeal, the 
Court can direct him to be added as a respondent 
even after the appeal time has e.xpjred, {Broad- 
way,,!.] Amar SiNGK V, Kanshi. 1924 Lab. 629,. 

0 41, E. 21— Appeal — Ex parte hearing 

and decision— AppPea lion to rehear the appeal. 

It is in the highest degree improbable that a 
litigant having the advantage ot a decree in his 
favour in the lower court would not be present on 
appeal to suppod the decree if he had been aware. 
of the appeal. The unrebuded oath of tbe person 
^0 be served that he never was served ar^d knew 
nothing of the case is sufficient to require the 
reopening of the case. 46 B 130 ; 19 C. W. N,, 
1231 Ref. \You^g, J.) MauNG Shwe Hla 
SooLAY Naidu. 3 Bar, L, J. 101 : 

1 82 I. C. 812 ; 1924 Rang SSGi. 
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0. 41, K. 22 — Conteniions negniived by 

{rial Court — No cto^s objections— Effe< t of. 
Where the defendant pleaded certain defences 
in bar of the suit and they were disallowed bv 
the first court and on appeal bv the plaintiff, no 
cross-fibjectioo was filed htld that it was not open 
to the defendant as the respondeid lo raise fhe 
same conieminns on second appeal. [Newbould 
and Ghose.JJ) Shailesh Chandra Guha v 
Bichai Gope. 40 C. L. J. 67 : 1825 Cal. 94 

0, 41, K- 22—CrosS’Objections~Filing of 

appeal by respondent — If can file objections. 

A respondeiit who has preferred an appeal can- 
imt file cross-objections under O 41, R. 22. 
[Marlineau and Campbell^ )J .) Mt. Tehl KaUK 
V, Amar Nath, 1926 Lab. 2. 

0. 41, E. 22 — Cross-appeal — Objection if 

can be f led. 

Where a' ter a party files an appeal against a 
part oi a decree the opposite party files a separate 
cross appeal, the first party has a statutory right 
to file a inemorandum of objections to the cross 
appeal. {Nanhaiya Lai, J.\ Kanhaiya Lal v. 
M r. Azmatumnissa. 1924 All. 840, 

0 41, E. 22 — Ex parfc decree —Appeal 

from decree — Right to prefer — Conditions. 

1924 Mad. 107. 

0 41, E. 22 -“Memorandum of cross ob- 
jections— Appeal barred by limitation — Effect of 

1924 Lab. 43 

0. 41. E. 22 — Memorandum of objections 

— Right to file an appeal, after dismissal of 
niemot and tint. 

O. 41 , R 2'i, C, P. Code all'^ws a respondent to 
take any c>Oss-obiecrion which he Could have 
taken by way of appeal. It does not allow him 
to tak“ any objection which he had already taken 
by wav < i appeal and which had been decided 
against him. In an appeal relating to the specific 
perform ince ol a contract cf sale, cross-objections 
filed by the plaintiff were dismissed on the 
ground th it it was not coriipeteat to him to file cross 
objections alter the appeal of the other side had 
been dismissed. Held ihat it was open to tne 
plaintiff to apppal on his own account. “Cross- 
objection,” in O. 41, R. 22, C. P* C., implies that 
the obiections are taken in a pending appeal. 
[Daniels, 7,) Parbhu Dayal v. Mqrlidhaf, 

22 A. L. J. 365: L. R. 6 A. 298 : 
10 0. &. A, L. E. 628 • 78 I. C. 677: 

1924 AIK 867. 

— 0. 41, E. 22— Scope of, 

A pa>-tition suit having been decreed both 
parties appealed. Plaimiff’s appeal was dismissed 
while the defendant succeeded m part. The 
defendant filed a secotjd appeal and then plaintiff 
filed a memo, of objections, attacking all that \^as 
unfavourable to him in the decree of the first 
Cou't. he was entitled to do so. The fact 

that he had filed an appeal in the Court below 
does not affect the question. [Jwala Prasad and 
Ross, JJ.) Hardhan Mahto V. Gokul Maiito 
6 Pat. L. T. 411 : 76 I- C 257 : 

1924 P. 776. 

0. 41, B. 23 — Issue settled and tried—! 

Remand. 1924 Cal. 148. I 


0. 41. Er. 23 and 25 — A^cnard — Setting 

as^de — Remand order to hen proper. 

The award of arbitrators in a suit was set 
aside hv •■Hr Court nn fhe eronnd it fspemed sc ■ 
unreasonable and in appeal it was rever^-ed and s 
remand ord^'red under O. 41, R. 23 ; held it was 
not a decisi^m on a prehminarv point and the 
Court should have acted under 0 41, R.25 [Pipon,. 
J C.) Chan dan tk Mt Bibi. 75 I.C. 198. 

0. 41, R. 23 - Erroneous order of remand 

— A ppeal 

To say that there is no anneal where a Court 
acts in contravendon of O. 41, R. 23 and reverses 
th“ judijment of the Trial Com t and remands the 
case would b'=? to refuse an appeal in every case 
where the order of remand is erroneous. {Walms- 
ley and Ghose, J^.\ Sasi Mukhi Dasj t-. Abinash 
Chandra H alder. 80 I, C. 172, 

0. 41, K 23 — Evidence taken on all issues 

— Remand - If pro-hfr. 

Where all the evidence had been taken by the 
Trial Court on all he issues, a remand under 
O 41, R, 23 is not proper The Court should ici 
^nch a case act urider O. 41, R 24 or R. 25^ 
[Krisbnan and Waller, JJd Adupi Chei.mayva 
V. Laskhmi Devamma. 79 I. C. 857. 

0. 41, E. 23. S. 151— Remand — Amend- 
ment of plaint— Ap >eal. 1924 Lab. 246i 

0- 41, Rr. 23 and 25— Order of remand — 

Propriety of Deci^sion bv trial court on all issues 
Ap^e late court differing on one issue and re- 
manding the case. Munisami Natcken v. Muni- 
SAMI Naicken, 79 I. C. 1041 (1). 

— — 0. 41, E. 2Z— Remand — Evidence record^ 

ed — Absence of sp'cific issue. 

Where all the information necessary for the- 
decision of a noint was supplied bv the papers on 
the record and the Court anphed its n-indtothe 
point and actually decided it. the mere fact that 
no issue framed by the Court on the pnint 
did not necessit-afe a remand by the appellate-. 
Court, i Fremantle, S.M.) Ram Deo Kunwar 
Ali Hussain. L R. 6 0, 61 : 110 L,J. 401. 

0. 41. E. 2^— Remand for retrial— Proper 

issues not raised by trial Court, 

Where ^he trial court bad not raised the proper 
issues arising from the pleadings of the parties 
and had not given them an opportunity to produce 
evidence thereon Held that the appellate court 
would remand the case for retrial after framing 
the proper issues which it was the duty of the- 
tr’*al court to raise, [Fremantle, S. M. and Burn, 

J. M) M.AUJi Ram v, Dulari Lal- 

L-B. 5 A. 153 (Rev.), 

^ 0 41, B 23 — Remand— ConsideraMon in- 
admissible evidence. 1924 Cal. 870, 

0, 41. R. 23 — Remand — Opportunity to 

plaintiff to supplement his case. 1924 Cal. 898. 

0. 41, R. 23 — Remand — Powers of an 

Appellate court - Inherent power. Mt. Umri v, 
Shah Mahomed. 1924 Lah. 38. 

0. 41, R. 26 — Findings called for-- if 

can be questioned in second Appeal. 
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When the finding and evidence upon issues re- 
manded under O. 4', Rule 25. Civil Procedure 
Code, are returned to the High Court the finding 
is conclusive and cannot be chaPenged on the 
evidence before the High Court as in first appeal 
the reason being that a second appeal is not 
allowed on questions of fact. {Scoi l-iiimitli and 
Harrison, ]J,} Ram Mehr 21 . Pali Ram. 

6 Lah. L. J. 145 : 78 I. C 404 : 

5 Lah. 268 : 1924 Lah. 455. 

0 41, R, 25 Partial remand— Appeal. 

Maung Shwe On v* N. K. R. P. Mudaliar. 

1924 Rang. 131. 

0. 41, R. 25 — Ho specific issue framed 

but evideuue given — No remand ts *^ecessary. 

Where the point as to the existence of custom 
was substantially alleged in the plaint, but there 
was no formal issue, and both the lower Courts 
had coiisid red that question. 

Held : that tne defendants could not possibly 
contend that he had no opuon unity to adduce 
'evidence on the point- {Shah and Coyajee^ JJ ) 
Gundappa Bharma Gowda v, Santappa Bhau* 
RAO. 1924 Bom, 113. 

0. 41, R. 25 — Reman i — ■ Omission to 

frame issues— Ejfcct of. 

it IS no doubt within the power of an appellate 
Court to remand a case where proper issues have 
not been framed by the C)urt below but this 
power need not be exercised unless there appears 
-a reasonable chance that a decision of iho^e issues 
would affect the final result of the Suit. [Pullan, 
A, J. C.) Ganga V. Pancham. 80 I. C. 591 : 

10 0. & A. L. R. 725. 

0. 41, E. 26 — Second appeal— Issue not 

raised ~ Procedure. 

Where the right to redeem in a mortgage suit 
wao based alternaifly on a will as well as r»n a 
lease and the first court found the will genuine 
and decree<^ redemption, but the appellate couit 
held the vvill to be spurious and dismissed the 
' suit, held in second appeal that the proper thing 
to do was to frame an is me on the question ot 
lease and call for findings under O. 41. R. 25. 
{Schwabe, C. J and Wallace^ J.) Manamal 
Kopu Kutty V. Aha MAD. 78 1. C. 1. 

0. 41, R. 27 — Additional evidence — 

Admissio*’ of, by appellate Court-' Improper rejec- 
tion by trial Court 

It is competent to an appellate court in its dis' 
cretiou to admit and consider material and rele- 
vant evidence refused by the trial court. ( Wazir 
.Hasan and Neavc, A, J, Cs.) Mt. Kachhpali v. 
Mt. Chandresak Dei. 10 0 L. J. 595 : 

78 I. G. 256 : 27 0. G. 114 : 1924 Oudh 252. 

0. 4^ R. 21— ‘Additional evidence — Re- 
heard of rights published after decision of trial 
Court — Admission of. 

In a su't bv some tenants for recovery of pos- 
session of lands, it became necessary to accerfain 
the status ot the tenants ft)r determi 'ing whether 
‘Or not the suit fr*ll within Sch. Ill, art, 3 of the B. 
T. Act. After the decision of the trial Court and 
before the judgment was pronounced by the low 

appellate Court the record of rights was pub- 


C. R. CODE (1908), 0. 41, R. 31. 

liahed. The appellants could not w^ifh due de- 
ligei'ce have p’oduced the record of rights before 
ihe hearing of the appeal by the lower appellate 
Court, HNd that it was open to the higher Cunrt 
in second appeal to admit the record of rights 
in evidence and remand the case to the lower ap- 
peMate C urt in order that the Court may ti-y the 
questioTj of the stUuts of the defendants after ad- 
mntiog the record of rights as evidence in the 
case. {Suhraw irdy and Choizner, JJ.) Indra 
Bhusan Saha v, Jamardan Saha. 

82 C. W. N. 945 : 82 I. C. <04 : 

1924 Cal 1071. 

0. 41, R 27— Admission of document on 

aopeal — Documents received after close of the 
arguments. ManjUri Dassi v. Khetramani 
Dassi. 78 I. C. 96. 

0, 41, R 27— Additional evidence— Ad- 
mission of — Second appeal. 

Even if a second appellate Court has power to 
ad-’ojt fresh evidence under 0.41, R,27, C.P. Code 
It will not admit such evir^ence in the absence of 
a valid reason for the delay in the prodimtion of 
this evidence. {Broadway and Fforde, J^ ."i ^Vali 
Mahomed v. Mahomed B^rhsh. 6 Lah 84; 

80 I. C, 998 : 1924 Lah 444. 

——— 0. 41, R. 27 — Additional evidence — Ad- 
raisu m of by lower aopellate Court wiihout 
recording reasons — Duty of second appellate 
Court — Remand. See C. P. Code. Ss. 99 and 100. 

39 C. L. J. 261. 

0.41, R. 21— ‘ Additional evidence — 

Reasons for admission by appellate court — Op- 
portunity to rebut. 

An appellate Court ought net to admit addi- 
tional evidence without recording reasons and 
without giving the opposite side an oppoitmiity to 
adduce evidence m rebuttal. Where the Court 
admi’-s such additional evidence without follow- 
ing this procedure the appeal must be remanded 
for fresn disposal. (Abdul Raoof and Moti Sugar, 
JJ.) Ramzan v. Nabi Box, 6 Lah L. J. 234. 

80 I, C.530 : 19.4 Lah 638. 

^0. 41. R. 27 — Appointment of Commis- 
sioner — Additional evidence. Mt. Ram Piar^ v. 
Sultan Baksh, 77 I. G. 207. 

0. 41, R. 27 and 0. 47, R A — If mutually 

exclusive — Application can be disposed of even ap 
a preliminary stage — Opportunity to rebut. 

The provisions ol O. 41, R. 27 and O. 47, R. 4 
are not matually exclusive and without resorting 
to an apohCAtion for review in the Trial Court, 
an appellant can apply for additional evidence 
being let in, in appeal. When a party applies for 
such purpose, the appellate Court can make an 
order even belorelthe bearing ot the appeal, while 
in cases where the Court decides suo tnoiu to 
call for additional evidence, it does so only at 
the final hearing of the appeal. Under proper 
circum'itaiices, the other side can be allowed to 
let in evidence to rebut the same. {Venkatasubba 
Rao, Jd Brahma Subbayy A i/. Kanala Ranga 
Rao. 20 L, W. 840; 48 M. L. J. 32. 

0. 41, R. 31— Adoption of judgment of 

lower Court. Mt. Aishia Bi v. Mt. Suqhra Jan. 

75 I. C. 1013. 
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0.41, R. ZX — Appeal — Judgment— Con- 
tents of. 

In appeaUMe case® it is desirable that Courts 
be)ow should pronounce oninion on all important 
points in Order to enable the appellate court tn 
diSDose of cases bnailva^d thus avoid delay and 
the exnenses of a remand. iChakruvn^'ti, J.) 
Harisadhan Patari V. Dinanath Banerjef. 

83 I. C. 318 

0 41, B. 31 — Appellate jud^rnent — Kea- 

sons for decisiong to be stated. L. B. 6 A. 21 : 

19H A. 100. 

0. 41, R. 83 — Applicability — Revision 

petitions. 

The ptmciole underlvino O 41, R. H3 can be 
appb'ed to revision petit ons also, and 'n 0 ''der to 
do justice to a'l parties the High Court can cor- 
rect the decree of the Courts below even in fav our 
of parties who have not set the law in motion. 
{Kitikhciie, A.J.C.] Ran'GUO?^, Pamdurang 

1924 Nag. 154. 

0 41, R 33 — AppHcahiliiy of — If can he 

in favour of person who has appealed ot 
(tied cross objecti ns. 

In the absence of special circumstances 
will not use their powers under O. 41, R. 33 in 
favnuT of pcTsons who have appealed or bled 
memorandum of crocs'objectiou.s [Martincau 
and Campbell, JJ.) Mt. Tehl KuaR v, A mar 
Nath. 1925 lah. 2. 

0. 4t, R. 33— Stir7 for possession or alter' 

natively for mortgage mon^y — Decree for posses- 
sion revers'^d in appeal — Alternative rase. 

A suit for possession as mortgagees cor'ta'ned 
an alternatii.^e praver for recovery of the mort- 
gage amount. Tlie hrst court gave possession, 
but this <vas upset in appeal. Held the appellafe 
court in the interests of justice ought to Cons'der 
if the alternative relief claimed could not be 
awarded. [Scotl'Smith, 7.) QAWAR-rD-nrN v. 
Mathra. 6 Lah.L. J. 464. 

0. 43, R. 1 (al and 0 7, K. 10 -Order rt' 

turning plaint — Appeal Revision 
An o'der ot an appellate Court returning a 
plaint for presentation to the proper rourt is ap- 
pealable under O. ^3, R 1 (a), C.P. Code and con- 
sequently the or^er is not open to revision. 
[Reave and Kendal\ A. J . Cl B%dri Singh v. 
Lalta Singh, 10 0 &. A. I. R. 437; 

79 I C. 1024 : 1 0. W N 166. 

0 43, R, 1 (a) — Remand — Inherent power 

— iVo appeal^ 

There is no appeal provided in the Civil 
Procedure Code against an order made under ihe 
inherent power of the Court conferred by S. 15l, 
Civil Procedure Code, to remand a case for re- 
trial {Moti t:>agar, J.) Wtsakhi Ram v. Alawal. 
6 Lah. L J, 153 : 78 I. C. 408 (2) 1924 Lab. 487. 

0. 43. R 1 — Remand — Appeal from — 

Order under 0- 4' R. 2^— Order under inhef enl 
power of Court — Diyfiu ctipn. 

An order of remand, vyhich is passed not un- 
der O 41, R. 23 but under tlie inherent power of 
the Court is not appeal ible 

Tn a ca<e in which the first Court heard and 
decided tne case before it fully on all issues the 


C, P. CODE (1908), 0. 44, E. 1, 

appell ite Court permitted the plaint to be arnend- 
ed be ore v and remanded the case for (rial on 
the amended plaint to the first Crurr. Heid^ that 
the order of remand was not passed under 

O 41, R, 23. [IVrrllace and Madhavan Nai*'. JJ.) 
■VIUPPavAKAPU VhNKATA RaDHAKRISHNA RAO V. 
Venkata Rao. 20 L.W, 711; 35 M L.T. (H.C.i 135; 

47 M. L. J. 55‘2 

0.43, E. Kdl — Award— Decree -E.f parte 

— Setting aside — Refusal — Appeal. See C. P, 
Code, S. 104 (/). 1924 P. H C. C 170 

0.43, R. 1 (k) — Appeal — Order refusing 

to set aside ahatement. 

An order refusing to set aside the abatement 
of an appeal is appealable under O. 43, R L (k). 
[J )( ala Prasad^ A. C. J. and K'ulwaut SAiay, J.) 
Bari Saran Singh Syed Mohammad E-adat 
Hussain. 2 Pat, L. E. 279. 

0. 43, E. 1 (m) — Order recording or re- 
fusing to record comprOinise— Subsequenl pass- 
ing of decree— Effect of— Appeal if maintain- 
able against order, iice C. P, Code, O. 23, R. 3. 

80 1. U. 696. 

0. 43, R. 1 (r) — Appeal — Order direct' 

ing notice on an application for the issue of a 
temporary injiinction. 

There is no appeal against an order issuing no- 
tice on an epptica ion for temporary iniimciion 
under O. 39, R. 3, C. P. Code. [Krishnan and 
Waller, JJ] Sreemath UeivasigamaNI Anna- 

MALAI V. DESIKAN GoVINDA R^O. 

20 L. W. 556 : 1924 Mud. 85T. 

0. 43, R. 1 (r)— Interim injunction- Order 

refusing — A ppealabdity. 

An appeal l^es from an order granting an in- 
junchoQ as well as from an order lefu ing an 
injunction. 17 C. W. N. 996; 35 A. 425 Ref An 
order tef using an apphcalion lor a tempor^^ry in- 
junction Until the disposal ot the main apoHcatioa 
for injunction pending the disposal of ihe su t is 
an order under O. 39, R. 1, C P. Code and ia 
appealable. The Code ptovides in O. 43, R 1 (r) 
for an appeU from all inte< locuioi V and final 
ordeis passer under O. 39. R 1 granting o'* refus- 
ing an injunction, [Jwala Prasad an^ Kulwant 
Sahay, JJ.) Shyam Behari Singh ii, Biskswar 
Dayal. 1924 P, K. C. n. ,69 : 1924 P. 713. 

0. 43. R 1 (s)— Receiver— Refusal to 

remove — Appealabili'y of order Sec C P. Code, 
O 40, R, 1 AND O. 43, R, 1 is). 

46 M, L. J. 196. 

0, 44. R, 1— Leave to apbeal in forma 

paUpeMS — Merits o/ the case — How far to be 
considered 

It 'S no doubt open to the Court when an appli- 
cation lor leave to appeal in pauper • s cmwQs 
before ii for admission, to reject the apniication r£ 
it rs not .satished ihat f:be judgment is contrary to 
law or op"erwi«e erroneous (.r unjust But cnee 
the Court has admitted ihe applicaiion and order- 
ed notice to the p osite party and the G wern- 
menh the question whether toe proviso under 
O. 44, R. t, C.P Code, has been cunphed with or 
not cannot be emsidered, C. J. and 

HuUick, J.) Mt Buchan Dai v Jugal Kishore. 

2 Pat. I. B. 153: 1924 P. 791 (X/* 
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0 44, R. 1 — Proviso — Applicability of — 

Leave to appeal in forma pauperis. 

Ihe proviso to O. 44, K. 1, 0 P. Code is nnt ap* 
pUcable unless it should be found that the apph- 
•cant is a proper person. [Zafar AH, /,) Shrimati 
V iDYA WaNTI V . JAI OaYAL KaFUR. 

6 Lah. L J. 205: 
80 I. C. 649 (2) : 1924 Lab. 536. 

0. 45 — Application f(;r leave to appeal — 

Review petition successful — Reversal in appeal — 
■ESect on original application. 

1924 lab. 225. 

0. 46 — Privy Council appeal — Death of 

second respov dent — Abatement — Applicaiion for 
cerlipcate declaring who ate deceased respond- 
ent's legal representatives — Refusal of certificate 
— Delay in preparation of record — Enquiry 
ordered. 

Where an appeal abates as against a party to a 
Privy Council appeal, it abates as regards all 
orders regirding costs incidental thereto as a 
consequence. 34 M, 76 followed, 

A delay oi three years having occurred in the 
preparation of the recoid of the appeal for His 
Majesty in Council, the office was directed to re- 
port the reasons for the delay and to show how 
lar that delay was due to inaction and want of 
■prosecution on the part of the appellants with a 
view to action being taken by the Court under 
K, 70 of the ru’es relating to appeals to the Privy 
■Council, (Rubinsoir, C. J and May Oung, J.) D. 
h . Salkat V . Bella. 2 R. 91 : 3 Bur. L, J. 30 : 

80 1. C. 744 : 1924 R. 217. 

0. 45* R. 2— Application for leave to 

appcal—Copy of judgment — If necessary. 

Quaere, it tor an a»"phcatinn for leave to appeal 
to Hij Majestv in Council, a copy of the judgment 
appealed trom is necessary, [Kennedy, J. C. and 
Raymond, J, C.) NuR Mahomed v, Hassomal. 

78 1. C, 953 

^ — 0. 45, B. 7 — Decree amended on review 

— Leave to appeal to Privy Council — Limitation. 
l^AWAZ ALi V . AiLU. 6 Lab. L. J. 44 : 

75 I. C. 520 : 1924 Lab 82. 

-0- 46, R. 7— Deposit out of time — Effect 

.-;Act XXVI of 1920. L. R. 5 A. 40. 

0. 45, R. 7 — Security for the costs of res- 
pondent — Time for furnisliing- -Extension of — 
Liiniiation ActfXXVI of 1920/, S. 3 (l). 

1924 Mad. 44. 

0. 45, R. 7 — Security for costs — Power of 

Aiigh Court to demand — Special leave to appeal 
granted. 

0.45, K. 7, applies to cases where leave to appeal 
■is gram ed by the High Court. In a case where 
special leave lo appeal is granted by the Privy 
Council, unless that inbunal passes any orders 
regarding security tor costs, the High Court has 
no juTtsdiction to call on the appellant to furnish 
security. Kuar Mata Prasad v. Nages ar 
Sahai. 10 0. & A, L. R. 303 : 76 I. C. 385 : 

11 0. L. J. 196. 

0. 46, B. 16 — Mandatory — Ron*compU- 

ance— Effect 


C. P. CODE (1908), 0. 47, R. 1. 

The provisions of O. 45, R. 15 are mandatory 
and failure to comply with them renders an exe- 
cution application liable to dismissal. [Adafni 
and Buiknill, JJ.) Mt. Bhagwanta Koer v. 
Zamir Ahmad Khan. 6 Pat. L. T. 451; 78 l.C. 766: 

3 Pat. 696 : 1924 P. 576. 

0 45, R. 16 — Provisions of— Mandate ry — 

Non-Compliance with — Execution picceedings 
void. See Lim. Act, Art. 183, 

1924 P, H. c. C. 221. 

0. 46, R.!— Reference — Subject of—Sanc- 

tion to prosecute. 

O. 46, R. 1 refers only to such questions as may 
arise in ihe trial of a suit and not to questions aris- 
ing on an application for sarict on which cannot, 
in any sense of the word, be considered as a trial 
of a suit. A reference arising out of such an 
application is incompetent. {Moti Sugar, J.) 
Balwant Rai V . Niamat Khan. 

1924 Lab, 666. 

0.47, R. 1 — Error in judgment — Amend- 
ment of decree — If proper — Excusing delay in 
applying for review. 

1924 Mad. 2^6. 

0. 47, R. 1— Error of law — If ground for 

review. 

Where the view of law on which a judgment is 
based is subsequently overruled by a super ior 
tribunal that is no ground for a review. ^Ken- 
nedy, A. J. C.) Salleh Mahomed Umor Dossal 
V . Nathumal Kissamal, 78 I. c, 993, 

0 47, B. 1 — Grounds for review — Error 

apparent on the face — Ruling of superior Court 
ignored. Mura Ri Rao v, Balavanath Dikshit. 

1924 Mad. 98, 

——-*—0, 47, B 1 — Review-Error apparent on 
the face of ihe record— Subsequent decision of the 
Privy Council. 

The High Court disposed of a second appeal 
relying on a particular interpretation of a de- 
cision of the Privy Council, Subsequently the 
Privy Council construed its own decision in a 
different way. An application was put in for re- 
view of the judgment of the High Court relying 
* on the later decision of the Privy Council. Held, 
that the ground relied on for review was an 
“error apparent on the face of the record” and 
that the application for review was competent, 
[Walmsley and Suhrawardy, JJ.) Bi^indaban 
Chandra Ghosh i>. Damodar Prasad Panday. 

29 C. W. N. 148. 

0. 47, R. 1 — Review — Sufficient cause — 

N egligence o1 party or pleader — When sufficient 
—Government as a party not entitled to special 
consideration — Adjournment — Grounds for, to be 
made out- -Mot to be claimed as a -matter of course. 

Petitioner applied tor probate of a wdl. The 
respondent, tne Collector, representi’ g the Secre- 
tary of State, moved the Court for an enquiry 
under S. 19 (h\ of the Court Fees Act as to the true 
valuation of the estate. The case was adjourned 
several times and on the date las* fixed for 
hearing the Government Pleader examined two 
witnesses who did not advance his case. The 
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Governn-\ent Pleader was aot ^-eadv with any fur- 
ther evidence and the Court dismissed the case. 
Thereupon the CoUector applied for review on 
the ground that the Government Pleader exoec^- 
• ed a short adjournment of the case and tnat the 
matter involved a question relating to the puhhc 
revenue. The Court below granted a review. ll€ld% 
that no sufficient case had been made out for 
review and that Che order of the Couit bel )w was 
bad. Under the words “ other sufficient reason 
in O. 47, R 1, C. P. Code, the reason m ist be one 
ha'^ing sufficiency of a kini analogous to the two 
specified cases, that is to say, analogous to 
excusable failure to bring to the notice ot the 
court new and important matter or analagous to 
error on the face of the record. 6 A. VV. N. 697 
Foil, 

It is not the law that in almost every case 
where there was some little excuse for a mani 
feat negligence the Court would be entitled to 
re-open the matter bv granting a review. 

It is not the duty of the lower Courts to main- 
tain, still less to interest any special practice as 
regards the grounds upon which adjournments of 
cases are given. The notion is erroneous that 
parties whose cases are 6xed have a sort of 
right to get adjournments without any reason 
being given provided that somebody else under- 
takes to keeo the Court bu'^y. 

Obiter : The Court should treat a vakil appear- 
ing for the Government with the same stringency 
as, but with no greater stringency diari any of 
the other vakils appearing for o-her litigants. 
{Rinkin and Ghosc, JJ,) Bindubashini Roy 
Chowdhury V. Secretary of State for India. 

51 C. 70. 

0. 4T, R- 1 — Review — Sufficient reasons 

— Discretion of Court* 

. The expression any other sufficient reason” 
in O. 47. R. 1, C. P. Code, must be interpreted to 
mean a reason sufficient on grounds at least ana- 
1 '•gous to those specified immediately previously. 
Whether any analogy can be discovered between 
the two grounds specified, namely, the discovery 
of new and important matter or evidence and some 
mistake or error apparent on the face of re- 
cord need not be considered. But the question 
-whethe’* a particular reason is analogous to either 
the one O’* the other of these two grounds, may 
obviously lead to very refined if not settled argu- 
ments, The discretion of the Court in saying what 
4 S sufficient reason within the raeanmg of 0. 47, 
,R. 1 of C. P. Code is not so rigidly circumscribed 
‘that ati analogy must in every case be discovered 
between the two grounds above specifi'^d. {Moo- 
Merjsc and Ch^tzner, JJ.) Kumar GopiKf. Raman 
Ray zf, Mahar Ali. 39 L. ? 211 : 

81 1, C. 738 : 1924 Cal 872. 

———0. 47, R. I— Grounds for review — Other 
suifioient cause — Compromise decree obtained by 
wrongful confinement and extortion. 

The expression ‘'or for any other sufficient 
Teason" in O. 47, R, 1 ot the C. P. Code must be 
taken to refer to something ejusdem generis wi.h 
4he words that precede. An application to set 
.aside a compromise of a suit on the ground that 
it vvas obtained by wrongful confinement, extor- 
4ion and coercion does not fall within 0.47, R.l of 


C. P. CODE (1903), 0. 47, R, 1. 

the C P, Code. {Piggott. J,) Babu Dwarradhish 
Prasad Sixgh v. Maharaja Kesho Prasad 
Singh. 46 A. 245 : 22 A L.J. 118 , T. E 5 A. 46 : 

82 I. C. 1022 : l9:4 A. 398. 

0. 47. R. 1 — jndement on a wm- g view 

of the law— Full Bench decision not no'ictd-If 
ground for review. 5 Pat. L. T. 62 : 

S Pat. 134 : 75 I C. 177 : 1924 P, 2&0. 

0. 47, R. 1 —Power of review — Com- 
missioner for taking accou its. 19M tioin 231. 

0 47, B. 1 — No time fixed for payrf.eitl of 

process fees— Dismissal-Propriety of. 

Under the iica' Code, the Court should in all 
case-^ fix a time for the p yrnent of process lee 
and it is only in default of pavmeut withm (he 
ti ne fixed that ir can dismi-s t te smt. Where no 
time is fixed in the O'^dcr, dism ssal f r n m-pay- 
ment of process fees is not prooer, [Kmkhede. A* 
J. C.j Ajodhya Prasad v. The Skc etaky of 
State. 1^24 Nag 298. 

0.47 R. 1 — “Oi' could not be produced 

by him at the time — Meaning of. 

The words '* or could not be produced by him 
at the lime'’ in O, 47, R. 1, C. P. Code, must 
refer to the words which precede, namely ” was 
not within his knowledge” The whole clause 
means that the new and impott.int matters alleged 
by the applicant were not within h-s knowledge 
and as such could not h^ve been produced Dy him 
at the trial, (Das. and pherson JJt. Ramesh- 
wARDHARi Singh t. Sadho Saran Singh. 

1924 P. 809. 

— — — 0. 47, R. 1 — Review — Application for — 
Admisi>wn of — Effect on judgment sought lo be 
reviewed. 

When an application for a review of judgment 
is admitted and review is ordered, the judgment 
sought to be reviewed is not set aside but only 
held m suspense uniil the case has been reheard. 
{Macleod, C J. ana Crump, J.) Achyut Vishnu 
Patankar V. Tapibai Krishnaji. 

48 Bom. 210 26 Bom. L. B. 103 : 
7a I. C. 763 ; ^924 Bom 310. 

0. 47, R. 1 — Review — Grounds for— Er- 
roneous admission or conduct ot counsel. 

When a point of fact or law has been brought 
ti the notice of a Co irt trving a case and uas 
been referred to in its judgment and decid 'd by 
it, no ground for review is funhshed by the fact 
that such decision was c osidered erroi-eous by 
ihe parly against who^ it was given It «/■ uid 
be imposi 4c to draw any defin tc line and any 
party considering hnnseif aggrieved bv a Decision 
against him cuuld always contend cither that his 
counsel had not competently argued the pjtnt or 
that his counsel was not justified in \ielding 
when he did, [Neave, A. J . C,) Madho I- kasad 
V. SUKHDIN. lO 0. & A. L. R, ‘044. 

0. 47, R. 1 — Under 5. IS I, Civil Pro. 

Code, also Court tan review — Civil Pro. Code, 
S. I5l. 

Apart from O. 47, R. 1 the Court has in- 
bereut power under the new Secuon 151 of the 
Civil Procedure Code of 19C8 to make such o> ders 
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as niay be necessary for the ends of justice and 
thus to rev it w its wrong orders or decis'ons pass- 
ed previousiv. 20 All. It, Foil (Jwala Prasad 
and Fosicf. JJ.\ Mani Lal v. Ouroa Prasad, 

5 Pat. L. T 426 : 1924 P H. C C 254 : 
3 Pat. 930 : 80 1. C. 667 (2) ; 1924 P* b73. 

0, 47, Rr. 1 and 7 Review - Grant of— 

Grounds for — Rebu [ting evidence not allowed. 

Wiiere an appHcart for review was deprived 
of h’s rig;ht to rebat certain evidence which the 
other >ide had adduced at the trial, ns he was 
erti'led to d , it is a “ sufticient reason*’ for 
allowing a revie v of judgment within the mean- 
ing of O. 47, R. 1 of the C P. Code. Such order 
cannot be appealed against under O. 47, R. 1 or 
O. ->3. Rl. cl. iwj)i3f the C. P. Code. {Wazir 
Hasan^ J Cd Kunjan v. Chandra Has. 

10 0. & A. L. R. 809 ; 11 0, L, J. 682 

0, 47, R. 2 — De.ree in accordance with 

judgment — Clerical mistake-Review by successor. 
In a pre emption suit, the money was directed 
to be given to a wrong person and the decree was 
passed in pursuance of the judgment. An 
application for review was made to the successor 
of the Ji dge who passed the decree. Held, the 
erroneous direction in the decree as fO the person 
to whom the pre emption price was to be paid 
was not a cle ical mistake apparent on the face of 
the decree under O. 47. R. 2 and the successor in 
office cannot entertain such an application. 
{KoivaC A , J,C.) Baliram Pikaji v Yeswant^. 

1924 Rang. 190. 

0. 47. R. 2— Review by successor in 

office— Groitn-ds for- 

Where a decree that is sought to be revievv ed 
wa passed by the predecessor in office oi the 
Judge heari- g the same, there must be new and 
important matter which could not have been 
produced at the oi iginal trial. [Das and Mac- 
phtrson. JJ ) Kameshwardhari Singh v. Sadho 
Sakan Singh, 

1924 P. 809, 

0. 47, B S^Right of appeal— Not provid- 

ed for. 

O 47, R 3 of the C. P. Code relates to the form 

of ap lie uioM aod define- the meihod by whicn 
the form should be adopted and ascertained. It 
does n u rel.ite to ttie right of appLal, [Walsh. A. 
C. J. a^'d Ryves, J.) Gikdhar Lal v. ZoRA\VA^^ 
Singh. 80 I C. 649 {L : L. R. 5 A 6u3. 

0. 47, R. 4— Absence of notice - Ell eel. 

75 I. C 656- 

0 47, Er. 4 and 7 — Appeal— Order gran- 
ting review. 6 Pat. L. T. 62 : 3 ?at 134 : 

75 1. C. 177 : 1924 P. 250. 

o. 47, R 7 — Review — Discovf TV (fnew 

and important cviaenc^- Other sufficient cause. 

Wheietbe new evidence alleged as the basis 
of a review appl cation did nnt comply wdh the 
requii ements ri O 47. R. 1, the review cannot be 
admitted ot. the ground ot otner pufficiem r- a-on. 
{Dame is t J.) RAM Napesh ‘^INGH v. J.acaRNAT'^ 
Singh. L. h. 5 A. 392 : 1924 All, 759. 


C. P. Code (1908), Sob. II. 

0. 47, R, ^ — Review — Order granting-^ 

Appeal against— Grounds of—Groimds specified 
in— Pinal decree— Appeal from — Scope of— 
Appellant if can argue appeal on its nitrits. 

An appeal against otder granting review may 
be challenged only on one of the grounds speci- 
fied in O. 47, R. 7, C. P. Code, 

In an appeal from the final decree itself, if the 
grounds of appeal relaie to the granting oi the re- 
view, the grounds must be those ti'at are set out 
in R. 7. The appellant will not. however, be pre- 
cluded fr m arguing the appeal on its ruerits. 
Venhu lasubba Rao., J.) Kolachina VenKata 
Seetharamayya v. VeenA Tolasi Babu. 

(1924) M, N, 355 (1) : 

34 M. L. T. (H. u.) 224 ; 19 L. W. 6^9 ; 

1924 M. 602 (2) : 46 M, L. J. 463, 

0. 47, R. 7 end S. 115 — Decree in favour 

of a de'-'cased plaintiff — Misiafte on the fact of the 
rec rd — Grant of review — Order upheld on- 
appcal — Re-list on. 

When a review is granted on the ground that 
tbe^e was a mistake on the face of the record. 
e g., a decree was given lo a plff. as if he had 
been alive, when as a matter of fact he was 
known to be dead, and the order granting review 
IS upheld on appeal, the Coui t of appeal, in up- 
holding the order, does not act without juris- 
diction, illtgally or with material irregularity 
and the orde’" cannot be interfered with on 
revision 11 Bom. L. R. 1070 referred to. 
(Kendall, A. J. C.) Ram Lal v Ram Dhani. 

1 0, W, N. 349 ; 10 0. & A L. E 832 : 

11 0. L. J. 700. 

0 47, E. 1— Dismissal for default— Ap^ 

plication for restoration dismissed — Appeal. 

Aa orde^ refusing to restore to file an appli- 
cation for review which was dismissed for 
default is not appealable, but the H'gn Court can 
inieriere in revision. (P, arson and Graham, JJ.) 
Hem Sankar Roy Chowdhury v. Nishi Kanta 
Das Gupta. 

81 I. C. 1017. 

0. 48, R. 1 (2^ — Order directing process to 

be paid "at oklc^' — P ropriety of. 

An order directing a party tj a suit to pav pro- 
cess fees for wp, nesses at once" is contrary to 
the spirit ol the C.P. Code and to dismiss the suH 
O'" default because no wiinesses appeared on ac- 
count Oi p ocess fees being paid 1 te is to defeat 
ill tice, [Ktnkhede, A. J.C.) Pandu v. Rajesh- 
VVAR. 20 N. h R. 131 : 75 I. C. 996 r 

1924 Nag 27L 

Sch, 11— Award not filed in time — Order 

fixing date for healing of trial— Extension of 
lime to submit award. 

Where an award not being filed within the time 
fixed, the court fixes a day fr r the hearing- of the 
^nit and within that time the award is filed, the 
order may be taken to be an order extending the 
lime lor filing ti"e award, ['^uhrawaray and 
Page, JJ.) Debir-ud-dtn v. Amina biBi, 

78 I. C. 335. 
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Soli. II, para. 1 — Pending suit-'Reference 

to arbitration — Oral consent of both parties 
recorded by Court— 'Effect of. 

Ou the clay of bearing of a suit the pleaders 
for both the parties stated that they had agreed 
to arbitration and wanted to refer the matter in 
dispute to a certain pleader named by them for 
decision. Their statements were recorded by the 
court and a reference was made in accordance 
with their agreement. The arbitrator made an 
award, Subsequently it was objected that the 
award was bad because the agreement to refer 
was not in writing. Held, that the objection was 
unsustainable. A record taken down of an oral 
statement made by the parties or their pleaders is 
as much an agreement in writing as a written 
application made by the parties or their pleaders 
themselves. 27 C. *61 ; 30 A. 32 ; A'S C. 290 Ref, 
[Kanhaiya Lai, 7.) Mahabir v, Manohar Singh, 
46 A. 208 : 22 A. L. J. 67 : 79 I. C. 816 : 

1924 All, 540 

— Sch. II, para. 1—Reference— All Persons 

interested in suit to be parties. 1924 Cal. 353 (1). 

-Sch. II, para, 1 — Reference to arbitration 

— Oral application — Parties attending arbitral 
tion proceedings — Award — Estoppel. 

During the pendency of an appeal the parties 
thereto agreed to refer the matter in dispute to 
arbitration but no application in writing under 
Sch, II, Para. 1,C1. (2) of the C.P. Code was made. 
The plaintiffs however signed their names on the 
order sheet of the Court in relation to the order 
of reference, attended the proceedings before the 
arbitrator who however did not admit the evi- 
dence produced by them. The award of the 
arbitrator was objected to by the plaintiffs on the 
ground that there was no application in writing 
asking for a reference. Held, that the plaintiffs 
were estopped from objecting to the award on the 
ground of want of a written application for refer- 
ence. Where an award of arbitrators is good on 
the face of it the parties cannot object to the. 
arbitrator’s decision either upon law or on fact 
and the Courts will not ordinarily review his 
decision provided he acts within his authority 
and acts in accordance with the principles of 
natural justice. Nor is a mere mistake a ground 
for interference with an award. [Wazir Hasans 
A. J. C.) Mirza Mahomed H.asan Beg y. Mirza 
Shakir Beg, 10 0 & A. L, E. 55 : 78 I. C. 378 ; 

11 0. I. J. 142 : 1924 Oudh 400. 

— Sch. 11, para 1 — Failure of all parties to 

agree to nferenct — Effect, 

Where alt parties interested do not agree to a 
reference to arbitration, the same is illegal and 
the award made therein invalid. (Kinkhede, Al. 
7. C.) Hussainbhai Bhoraz\ Bansilal. 

1924 Nag. 888. 

Soh. II, para. 1 — Failure to pay is a 

matter in difference, 

A mere failure to pay a claim constitutes a dif- 
ference between the parties to a subuiissiou. [Ray 
mond, A. 7. C.l Tyebally Abdul Hussain v. 

Y D 1924—23 


C. P. CODE (1908), Sch. IT 

Mrs, James Finlay & Co, 17 S. L. B. 15 ,* 

80 I. C. 969 ; 1924 S. 106 (2); 

Sch. II, p^ra. 1 — Matter in difference. 

A failure to pay a claim constitutes a matter in 
difference between the parties to a submission 
{1911} 5 S.L. R. 4 Foil. (Raymond, A. 7. C.) 
Mrs. Beith Stevenson A Co., Ltd. v. Firm of 
Naroomal Khem Chand. 17 S. 1. E, 86 : 

80 I. C. 1009 : 1924 S. IIY^ 

-Sch. II, paras, 1, 16, 17, 20 and 21 — Refer- 
ence to arbitration pendmg suit without sana- 
tion of court — Suit subsequently withdrawn — 
Decision by arbitrators— Error oj law — Effect — 
Enlargement of time for award— Presh suh^nis- 
sion, 

Para. 1 of Sch. II, C.P, Code is not mandatory ; 
it is permissive. If the parties apply to the Court 
for an order of reference then the Court must 
keep control over the proceedings up to the end. 
But it is not necessary tor the parties to take this 
course, and there is nothing to prevent their get- 
ting the suit dismissed by consent. Then the 
whole matter is at large and the parties can go 
on with the arbitration, 

Where there is no suit pending when an appli- 
cation is made to the Court under para. 20, Seb, 
II, C. P, C, there is nothing to bar the procedure 
under Para. 20 in the fact that the original 
agreement to arbitrate was made while a suit 
was pending. Paras. 20 and 21 provide for an 
adequate check of the proceedings before the 
award becomes a rule of the Court, This is all 
that is necessary. Held that wheie pending a 
suit a reference to arbitration was made without 
the intervention of the court and subsequently the 
suit was withdrawn proceedings fell directly 
within the terms of para, 20 because the matter 
was referred to arbitration without the interven- 
tion of the Court. The Court made no order in 
the matter of arbitration in the original suit 
which was simply dismissed, 29 C. 167; 30 C, 218; 
38 B. 687 : 36 M, 358 Ref. 

An enlargement of time for the award is 
equivalent to a tiesh submission to arbitration. 

Arbitrators are judges of law as well as judges 
of fact and error of law certainly does not vitiate 
their award. [Das and Ross, 77.) Kokil Singh v. 
Ramasray Prasad Chowdhury, 

3 Pat. 443 ; 1924 P. H. C. C. 110 ; 

81 I, C. 994 : 1924 Pat. 488, 

-Sch- II, para. 3 (2). — Arbitration — Power 

of court to appoint receiver. 

Where arbitration is actually proceeding the 
Court is not to appoint a Receiver except in excep- 
tional circumstances without the concurrence 
of the arbitrator. Where the arbitrator is functus 
officio and the award has been passed, the Court 
has power to appoint a Receiver in the interim 
between the submission ot the award and the 
final acceptance or rejection of it. [Kennedy, 7.C.). 
Chetansingh Bagasingh V. Gulibai. 

78 T C. 84. 

Sch. n, para. 3 (2) — Reference to arbilra. 

Hon— 'Cases appearing in the special list — Power 
of court to make necessary orders. 
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It does not necessarily follow that when a case 
referred to arbitration appears in the special list, 
the order for arbitration cannot be supc’‘sedtd by 
the court for proper reasons and the necessary 
cders passed for the trial of the suit. F^arties 
who wish to take advantage of the 2nd Sch. to the 
C. P. C. and agree to refer suits to arbi' ration 
rather than ha^'e them tried by court, may not 
thereby make opp'^rtunity to delay the solution of 
their differences. [Biick^and^ J ,) Sarupchand 
HukUMCHAND V, MadhoRam 28 C. W. N. 755 : 

1925 Cal. 843. 

Sch. II, paras. 5, 15 and 16 — Arhitraiion 

— Award — Setting aside — Personnel of arhilru’ 
tors changed hy parties without reference- to 
Court— Award if valid 

Where during the pendency of an arbitration 
proceeding a change in the personnel of the arbi 
trators is made with the consent of bi th the par- 
ties but without the intervention of the Court, t^is 
cannot be said to be a delect which strikes at the 
root of the arbitration. The foundation of pro 
ceedings by arbitration is the consent of the 
parties to a decision by an exnajudicial tribunal 
and where there is such consent the omission to 
move tne Court under para. 5, (2) Sch. 11, C.P.C. 
d^es not render the award a nullity. As an award 
it can only be set aside on any of the ground' 
specified m Sch II, para. 16, C.P. Code. {Walmsley 
and Suhra’ioardvy JJ.) Mahiomed Sheikh v. 
Kai'^kinarah & Co., ltd. 28 C. W. N 634 : 

81 I. C. 674 : 1924 Cal. 665. 

^Sch ir, paras 11 and 16 — Arbitration — 

Special case stated — -scope of — Court ansivering 
special case — Objections to award — Tnnc for 
filing. 

Para- 11 of "ch- II of the C. P. Code is intend- 
ed to meet a class of cases in which any que-tion 
of law which the ai bitrator or umpire may feel 
h mself unable to decide can be referred to the 
Court for its opiaiou with the leave of the C urt. 
Where the special case stated for the opinion of 
the Court goes beyond he scope oi paia, U o- 
Sch. II of the C. P. C cU ind c wers questions .f 
fact arising in the case ii is not o. en to th Coorl 
t3 decide ttie que^ti ns of tact raised by the 
umpne. It for the umpire to dec de them 
Ttie scope of ; anagraph 11 oi Sch. If of the C P 
Code is realty co fined to quesdoit^ ot la \ 
tliough it is irne that it is in t expressly sta ed 
that tbe siatement O' the special case mus' rnlate 
to que-'U ot law Sutficient indica mn in this 
di ection is given as to die scope of this r le b\ 
the wording of Form No 4 <.f the Appendix to 
this schedule wnich expressly refeis to questio 
of law to be sta’ed for the npmiou of the ceurt. 
Where a special case is submitted for ihe opini- 
on of the Court aad the Court comfrletes the 
award of the ai bitiator by deciding the special 
ca e, it is bound t > give to the party an oppor 
tunny f objecting lo the awar d before a judgment 
is pronounced upon it. [Shah, A. C. J. and 
Fawcett, Lakshman Babu K^O v. Rama- 
CHANDRA, 26 Bom. L. R. b36 : 

48 Bom. 663 : 1925 Bom. 22 

^ — Sch II, para, 12 — Courts ower to modify 
award— Accounts — Arbitrator an Qffiar of Ceurt 
— Position of. 


C. P. CODE (1908), Sch. II. 

The fact tnat an arbitrator in a particular case 
happens to be a.i o^cer of the Court does not 
affect the power of the Court to modify or correct 
the award. Where no mis'^onduct is proved, ex- 
cept for a oatent error apparent on the face of 
the award as made, the awa’-d is fin^l and the 
Court cannot set it aside. Where in a suit for 
accounts, the arbitrator gave an award for a sum 
larger than that claimed in the plaint, the same is 
binding irrespective of the fact that the Court 
itself would have come to a different figure. 
[Kennedy. J. C. and Madgavkar, A, 7. C.) jAN 
Mahomed v. Haji Mukhi Gazi. 781. C. 60. 

Sch. II, paras. 12, 14 and 15 — Reference to 

arbitration pending suit — Award going beyond 
matters in dispute in ihe suit —Decision on 
rights of strangers. 

The C. P. Code deals with arbitrations under 
three heads: — 

1. Where the parties to a litigation desire to 
refer to arbitration any matter in difference 
between them in the suit in that case all 
proceedings from first to last are under the 
supervision of the Court. 

2. Where parties without having recourse to 
litigation agree to refer their differences to arbi- 
tration, and it is desired that the agreement of 
reference should have the sanction of the Court, 
in that case all further proceedings are under 
the supervision of the Court 

3. Where the agreement of reference is made 
and the arbitration itself takes place without the 
intervention oi the Court and the assistance of 
the Court is only sought in order to give effect to 
the award. 

Full directions are to be found in the Code aS to 
the course of procedure in cases falling under 
head No. 1, and large powers are given to the 
Court with the view of making the award in such 
cases cample' e, operative aad final. The Court 
makes an order of reference on the agreement 
(which n^usi be the agreement of all parties to 
ihe suitj, being brougnt beiore it and fixes a time 
for deliv ery of the award with power to enlarge 
the time, if necessary. When the award is 
submitted to the Court, the Court may in certain 
specified cases correct or n odify it, subject to a 
righ' of appeal. In certain specified cases, it 
may remit the matter to the arbitrators or to ihe 
ampiie, as the case may be. No award is to be 
set a^ide excei t in one of ihree cases speC'fied 
and defined. In cases falhng under heads 2 and 
3, the provisions relating to cases undei head 1 
are lo observed, so .ar as applicable. Bu' there 
is thi-, difference. In cases falling under head 1, 
the agreement to refer and ihe application to the 
Court founded upon it must have the C' ncurrence 
of all parties concerned, and the actual • 
reference is the order of the Court, so that 
no question can arise as to tiie regularity of the 
proc“eaings up to that point, in cases falling 
under heads 2 and 3, pioceedings described as a 
suit and registered as such must be taken in 
order to bring tbe matter, the agreement lO refer 
or the award, as the case may be under the 
cognizance of the Court. That is or may be a 
litigious pi oceediiig-cauve may be shown against 
the applicati n and it would seem that the order 
pade thereon is a decree within tb^ meaning of 
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that expression as defined in the Civil Procedure 
Code, The Indian Arbitration Act, on the other 
hand, relates exclusively to arbitration by aeree- 
raent without intcrvenlion of a Court at Jus ice, 
and, subject to the provisions of '^ec. 23, applies 
only in cases where if the subject-matter sub- 
mitted to arbitration were the subject of a suit the 
suit could, whether with leave or otherwise, be 
instituted in a Presidency Town 

An examination of the provisions of the 
second schedule of the Code of Civil Procedure 
and of the Indian Arbitration Act leaves no room 
for controversy that the legislature has made 
clear and distinct provisions to regulate the 
procedure in respect of each of the four types of 
arbitration which have special characieristic 
features. The jurisdiction thus created in respect 
of each type of arbitration must be exercised 
through the machinery provided and in contormitv 
with tne procedure prescribed. The Legislature 
never contemplated a confusion of these juris- 
dictions. No provision can be traced for 
simuUaneous arb'tration, by private agreement 
and on reference by Court, in respect ot subject- 
matters within and beyond the scope of a suit 
and amongst persons, some parties and some 
stranger? lo a litigation. What has happened in 
the present case is, in essence, an arbitration in a 
manner neither known to nor contemplated by 
the law, and the Court must consequently decline 
to affix the stamp of its authority on the product 
ol the labour of the arbitrators. From this 
standpoint, the award must be treated as invalid. 

The arbitrators on such a reference are 
consequently limited to questions in dispute 
between the parties in the cause referred to, and 
they are not competent to mix up, in their in- 
vestigation and determination, other controversies 
wherein strangers to the suit are interested. 
When an award has resulted irora proceedings so 
carried on in a manner not contemplated by the 
law, the Court cannot be called upon to invoke the 
aid of the doctrine of separability. 

This is not a case where the arbitrators have 
failed to act with regularity from lack of care or 
knowledge; the proceedings have been deliberately 
organised and carried on by the parties in a 
manner not contemplated by law and they have 
thus contrived to defeat the object they had at 
heart, namely, to settle their differences, in a 
tribunal of their choice. 

It is quite impossible that one and the same 
arbitration should be held as to matters within 
the jurisdiction of the Court and matters without 
the jurisdiction of the Court : between the 
parties to the suit and between them and other 
persons: under the Code provided by the Indian 
Arbitration Act and under the Code provided bv 
the Second Schedule : under the superintendence 
and control of the Judge who has seizing of the 
suit and of the Judge disposing of business under 
the Indian Arbitration Act: partly upon an order 
of reference and partly under an agreement. 
{Mookerjee and Rankin, JJ,] Ram Pratap 
Chamaria V. Durga Prasad Chamaria. 

28 C, W, N. 424 : 1924 Cal 667. 

— Sch. II, para. 12 Arbitrator taking 

wrong view of evidence — i/ award can be cor- 
rected. 


0, P, CODE (1908), Sch. II. 

Even where a Court thinks an arbitrator has 
taken a wrong view of the evidence and (hat 
Such wrong view was oalpableor apparent on the 
face of the evidence, the Court cannot rectify or 
correct the award unless the award . was imper- 
fect in form or the obvious error was of such a 
character that it could be amendsd without 
affecting the decision of the arbitrator. It is well 
settled that a Court acts wiihout jurisdiction if it 
modifies an aWHrd because it takes a view differ- 
ent from that held bv the arbitrat'r. {Mukeriec., 
/.) Mahfndra Nath Kundu v. Suresh Chan- 
dra PRAMANIK. 80 I. C. 10. 

Sch. II, paras. 14 and [b— Private award 

— Arithmelical mi^take-Court' s powers to correct. 

A private award cannot he amended hy the 
Court on the ground that the arbitrator had made 
an arithmetical mistake in arriving ar it, as it does 
not amount to an ^legality. [Lc Possignol, J.) 
Riaz-cd-din V. Shuja-ud-din. 78 I. C, 1042, 

Sch. II, para, 14 (c) — Awarding excess as 

jeshtahagam — If Hit gal. 

Where arbitrat'‘rs in partitioning joint family 
property gave an excess amount to the eldest 
brother for his trouble in managing the estate the 
award cannot be said to be illegal on the face cf 
it. [Krishnan and Waller, JJ,) Vaithi\Natha 
Aiyar V. SuBRAMANiA Aiyar. 78 I. C. 238. 

Sch. II, para, lb— Arbitration — Private 

enquiries by arbitrators—Court superseding 
arbitration and. takitjg up case—Propriety of. 

When an appeal was pending the parties 
agreed to refer their disputes to arbitrators who 
made an award. The award was attacked as 
vitiated by misconduct on the ground that the 
arbitrators made secret enqu'iies. The Cfurt 
below held this to be misconduct and therefore 
entertained and decided the appeal on its merits 
without reference to the arbitration. Hdd^ that 
it could not be said that the Court below acted 
without jurisdiction or illegally or with material 
irregularity in the exercise of its jurisdiction. 
{Daniels, J.) Babu Ram Lal v. Behari Singh. 

L. K. 5 A. 367. 

Sch. II, paras. 15 and 16 Arbitration 

—Award — When ofen to attack jurisdiction of 
Court, 

An arbitration, in substance, ousts the juris- 
diciion of the court, except for the purpose of 
controlling the arbitrators and preventing mis- 
conduct and for regulating the proceduie after 
the award. So far as the hearing ol the merits 
is concerned and the decision contained in tbe 
award, the Court has nothing to say, good, bad 
or indifferent. It has no right to review it or to 
consider itand in substance hear an appeal there- 
from. [Walsh , A.C. J . and Ryves, J,] Abtab 
Begam V. LUn Abdul Maud Khan. 

22 A L, J. 816 : 81 I. C. 525 (1) : 

1924 All, 800 (1). 

Sch. II, para, 15 — Award — Invalidity — 

Objection to, when to be taken— Appeal against 
decree on award. 

An objection to an award on the ground that 
\{ is not an award or on the ground it is invalid 
must be made b,\ the time when it is filed. If no 



359 


THE YEARLY DIGEST, 1924 


360 


C. P. Code (1908), Sch. IL 

objection is then taken or if it is made and dis- 
allowed, the party objecting cannot reagitate the 
matter by wav of appeal from the decree. 26 M 
47 ; SI A. 450 dist. SO B 105 Rel. [Pratt and 
Fawcett, JJ.) Mahomed Valli Asmal v. Valli : 
Asmal. 26 Bom. L. R, 171 : 79 1. C, 723 : 

1924 Bom. 324. 

Sch. II, para. 15 — Axvard unreasonable 

— 7f ground for setting aside. 

The fact that the award does not seem reason- 
able to the judge is not a ground for setting aside 
the awa^-d under the provisions of para. 15 of 
Sch. II, C. P. Code. [Pi'pon, J, C.) Chandan v. Mt. 
Bibi. 75 I. C, 198. 

Sch. II. para, 15 — Patent error of law 

vitiates award — Breach of duty though honestly 
caused is legal misconduct — Arbitration Act, 
S. 14. I 

The Court will set aside an award if there is 
an error of law patent on the face of it. The 
term misconduct has in the legal sense a wider 
significance than personal misbehaviour. “Legal 
misconduct’* means misconduct in the judicial 
senae of the word not from a moral point of view 
and means some honest though erroneous breach 
of duty causing a miscarriage of justice. Where 
the arbitrators had admitted improper evidence, 
and were misled by it ; 

Held, that they had committed an error of law 
patent on the face of the award and that this 
could amount to legal misconduct. 

Per Madgavkar , A, J . C . — Patent errors of law 
are legal misconduct on which Courts can in 
their inherent power, set aside the award under 
S. 14 of the Arbitration Act. Whether the Courts 
should do so or should only rerrnt the award is a 
matter on which no hard and fast rules can be 
laid down, depending as it d ■•es on the peculiar 
circumstances of each case. (1918) 13 S. L. R. 20 ' 
Foil ; (1920) 44 Bom. 780 Rel (1907) 1 S. L. R. S6 
Ref. [Kincaid, J, C, Aston and Madgavkar, A. 
L C.) GuNNis & Co., Ltd. z;. Amanmal Tulsi : 
Das. 1924 S. 75. 

Sch. II, para, 15(1) (c) — Filing of suit — 

If takes away arbitrator s jurtsdicHon. 

The filing of a suit regarding the same subject- 
matter does not /ac/o render the arbitrators 
fundi ojfido and their award void. [Raymond, A. \ 
J.C.) Tyeballay Abdul Hussain v. Mrs. James 
Finlay & Co. 80 I. C. 969 : 17 S . L. R. 16 : 

1924 S. 105 t2). 

Sch, II, para. 15 — Umpire — Misconduct — 

Determination of rights of parties by the casting 
of lots— Effect of. 

Where the parties appointed, each two arbitra- 
_ tors and also an uraoire, the two arbitrator? took 
different views. The umpire being unable to 
choose between the two views drew lots and de- 
cided accordingly. Held, that the conduct of the 
umpire did not amount to misconduct within the 
meaning of Sch. IT, para, 15, C, P. Code and that 
the award of the umpire was legal. There was 
therefore no ground for interfering with the 
award in revision. [Pullan, A J C.) PURaN 
Chand V. Ram Nath, 10 0. & A. L. E. 807 : 

11 0, L. J. 686. 


C. P. CODE (1908), Sch. II. 

Sch. II, para, 16 — Award would he 

set aside if umpire does not inform the parties 
the date of hearing. 

The arbitrators to whom a dispute was referred 
having differed, appointed an umpire under the 
express terms of the contract. The umpire 
informed both the parties of his appointment, but 
fixed no date of hearing. No further steps were 
taken by any of the parties concerned and the 
umpire made his award whereupon the applicants 
objected on the ground that they had desired to 
lead evidence before him, but had no opportunity 
to do so. 

Held, that the duties of an umpire are identical 
with those of an arbitrator. And therefore the 
parties are entitled to a hearing before an umpire 
no less than before the arbitrator and it is incum- 
bent on the umpire on appointment, to fix a day 
of hearing and apprise the parties of it. (6 S, L. 
R. 89 Foil.) And in the absence of an oppor- 
tunity of hearing of the parties before the umpire, 
the decision filing the .award must be set aside. 
[Kennedy, J.C, and Madgavkar , A.J C.) Firm of 
Dhanasing V, Firm of Ram Chand. 

1924 S. 27. 

Sell. II, para. 16 -Award — Oral award — 

Effect of — Bar to fresh suit. [Robinson, C, J . and 
May Oung, J.) Ma Mya v. Ko Po Sa. 

1924 Rang. 60. 

■ "Sch. II para, 16 (2) — Appeal — Maintain- 
ability — Test of — Validity of reference. 

A restrictive provision like the one in xSch. 11, 
para. 16 (2), C. P. C. must be strictly construed. 
The decree in respect of which that section pro- 
hibits an appeal must be one which has been 
passed afier a substantial compliance with the 
preceding provisions of Sch II. In a case where 
the validity of the reference is attacked, the court 
in order to determine whether an appeal lay mast 
decide whether the reference was valid or not. 
If the reference is valid and a decree is passed 
i n te»"ms of the award no appeal lies therefrom 
but if the reference is not valid it is not a decree 
under Sch. II and an appeal will lie as from any 
other decree: [Kinkhede, A, J. C.) Hussainbhai 
Bhora V. Bansilal, 

1924 Nag. 338. 

-Sch. II, para. 16 — Time to file objections 

— Decree passed before expiry of lime for objec- 
tions — Remedy. 

A party who obiects to an award is given 10 
days under art. 158 Lim. Act to file objections to 
the award. If a decree is passed before the expiry 
of this period, the aggrieved party’s remedv is not 
by way of appeal but by way of revision. [Young, 
J,) Achaber Pande V, Kuldip Singh. 

76 1. C. 307 (1). 

Sch. ir, para, 16 — Where application to 

set aside award is refused a decree must be passed 
in accordance with it 

An award having been made and an application 
to set it aside on the ground of misconduct or 
any other illegality having been refused the Judge 
has no option but to pronounce ^ decree in accord- 
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ance with it. [P, 789 C 2]. (JValsh, A, C. J. and 
Ryves, /,) Gobnd Singh v. Bhirggnath Singh. 

22 A. L. J. 676 : 

I. E. 5 A. 465 : 82 I C. 16 ; 

10 0. & A. L. E. 820 : 46 All. 686 : 

1924 A. 788. 

Sch. II, paras, 17 and 2Q— Application 

under a suit within Deccan Agr, Rel. Act, S. 3. 

An appUcaiion to file a re^’erence under clause 
17 of Sch. n, C, P, Code, is not a suit and it is 
doubtful if an application under clause 20 to file 
an award even when an agriculturist is a party, 
can be called a suit ; but m any case it is not a 
suit of the descripiion mentioned in S. 3, Cl. (r^), 
or ( 2 ) of the Deccan Agriculturists’ Relief Act 
and the Court can file the award to which an 
agriculturist is a party and on whose property a 
mortgage is created by the award without ad- 
justing accounts under Ss. 12 and 13 of the Act. 
[Kennedy, J. C- and Madgavkar, A. J, C,) Hot 
Chand Bal Chand V. Kishin ChaNd. 

1924 S. 23. 

Sch. Ir, para, 20 (2) — Application to file 

an award — Liin. Act, S. 6. Ma Thein Tin v. 
Maung Bathan. 76 I. C. 493. 

Sch. II, cl. 20 and 0. 23, R. 3 — Filing 

award — If overrides power to adjust disputes. 

The power given by Sch. II. cl. 20 to any person 
interested to apply to a court to have an award 
filed in court does not override the general power 
under O. *23, R. 3, to adjust disputes by a lawful 
compromise at any time alter the institution of a 
suit. (Spencer and Devadoss, JJ.) Chintal.apallj 
Chinn A Dorayya v. Venkanna. 

1925 Mad, 60. 

Sch. II, para. 20 — Jurisdiction over 

subjecUmattcr — What is. 

Where the facts were that there w^as no substan- 
tial question decided by the award affecting pro- 
perty within the jurisdiction of the Bernr Court 
and no one of the three temples to the manage- 
ment of which the award related, was within that 
jurisdiction, and two of them were within the 
dominions of the Nizam and outside British 
India and a large part of the award related :jo 
family questions and money payments to be 
made by members of the family, and all the 
members of the family were residing within the 
Nizam’s Dominions but merely two of the villages 
which formed the principal endowments of the 
temples were situated in Berar. 

Held, that does not give the Berar Courts 
jurisdiction to file the award especially when there 
was no dispute concerning the ownership or 
management of the villages nor any denial that 
the revenues must be appropriated to the three 
temples. {Lord Phillimore). Ramlal Hargopal 
V. Risan Chandra. 61 Cal. 361 : 

7 N.L.J. 62 : 20 N.L.R, 33 : 34 M. L. T. (P. C.) 62 : 
19 L.W, 649 : 22 A. I. J. 386 : 26 Bom, L R. 686 : 
61 I. A. 72 : (1924) M, W. N, 79 ; (1924) P. C. 95 : 

28 C. W. N. 977 : 46 M. L, J, 628. 

Sch. Ill, para, X— Transfer of decree for 

cxecution—Powers. of Collector. 

Where the decree of a civil court is sent to the 
Collector for execution, the Collector has absolute 


COMPANY. 

jurisdiction to find out the best method for rais- 
inganoiiey in order to satisfy the Civil Court 
decree, but beyond that he bad no juris- 
diction to decide how much money was due 
to the decree holder and how much of the decree 
had been satisfied. [Stuart and Mookerjec, JJ.) 
Abdul Shakur t. Mahomed Matin. 

22 A. L. J. 202 : I. R. 6 A. 93 : 78 I. C. 429 ; 

46 A. 414 : 1924 A. 307. 

Sch, III, para, 11 — Incom potency to alie- 
nate — Extent of. 

Where a decree is transferred to a collector for 
execution, the incompetency to alienate pres- 
cribed by para. 11 of Sch. HI, C. P. C, exists till 
the decree is satisfied and proceedings in appeal 
or revision therefrom are completed. [Baker, J. 
C.) Seth Ballabhdas v. Sobha Singh, 

1924 Nag. 216 (2). 

* Sch. Ill, pa'^a. 11 — Sale in conB'avejiiion 

of — Obligation to rejund. 

Where a sale takes place in contravention of 
para. 11, Sch. lil, C. P. C, without either party 
knowing he was violating the law, equity requires 
that money paid should be refunded. [PrtUeaux, 
A.7.C.) Narayan V. Mot ISA. 

20 N. L. R. 87 : 78 I. C. 34S ; 1924 Nag. 132. 

Appendix G — Form of security for stay. 

The forms given in App. (P the C P. C, for 
security bonds indicate that wliht is required is 
a mortgage of property to secure the decree. 
[Duckworth and Godfrey, JJ,) P. R. P. R, SOMA- 
SUNDARAM CHhTTlAR V. T. P. N, NaTCHIAPPA 
ChetTIAR. 2 Rang. 429 : 1925 Rang. 55. 

COKVA'SY— Directors — RemiineraUon of—' Posi- 
tion of directors. 

For doing duties which the Directors of a com- 
pany have to perform they cannot claim any 
higher remuneration than what is provided for 
by the Articles of Association. The Directors are 
the agents of the shareholders and thus act in a 
fiduciary capacity with all the consequential 
rights and liabilities. [Mukerjee and Dalai, JJj 
Dikshit & Co., Ltd. v. Mathura Prasad. 

22 A. L. J. 883 : 82 I, C. 21 : E.R, 5 A. 722. 

Directors —Suit by one director against 

another director restraining latter from preven- 
ting him in the discharge of his duty — jurisdic- 
tion of Civil Court. See C. P. Code, S 9. 

28 C. W. N. 803, 

Liquidation — Members of a provident 

fund maintained by company — Subscriptions paid 
by members supplemented by contributions from 
company—Right of provident fund holders— Pri^ 
ority —Unsecured creditors — Shareholders— Fidu~ 
ciary relationship — Payment of interest — Effect 
of. 

The Alliance Bank of Simla had created and 
controlled a Provident Fund for its employees. The 
Bank suspended payment and went into liquida- 
tion. The question arose whether the members 
of the Provident Fund had priority over the un- 
secured creditors or whether they were only to 
rank panpasu wdth them. Under the rules those 
of the Bank's employees who fulfilled the condi- 
tions required for membership of the fund were 
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compelled to subscribe thereto and eveiy bait 5 ear 
the Bank contributed a sum equal to the aggregate 
amount cf the subscriptions cl the members dur- 
ing the preceding hall year. Every half year the 
Bank also contributed interest at a rate not ex- 
ceeding ihe rate at which interest was paid on 
fixed deposits and not exceeding 5 per cent, per 
annum. The half yearly contributions of capital 
were divided (by book entry) among the members 
in proportion to the amount of iheir subscriptions 
and the halt yearly interest was paid upon the 
capital amount from time to tune standing to the 
credit of each member. The account of the fund 
was kept in the general books of the company at 
their head office where a subsidiary ledger was 
also maintained showing the amaunt from time to 
time standing to the credit of each member. 
Each member was supplied with a pass book 
Which was made up and balanced half yearly. In 
the case ot a member who was also a customer 
of the Bank in the ordinary sense, his Provident 
Fund Account was wholly distinct from his per- 
sonal account. As regards the inode of cullecting 
subscriptions those who had no personal accounts 
received their salaries in full and returned their 
subscriptions to an office ot ihe Bank whose duty 
it was to collect them. Members with personal 
accounts were cr.idited in those accounts with 
their salaries in full and debited with their subs- 
criptions. Held, that there was a fiduciary re- 
lationship between the bank and its employees 
who were members of the Provident Fund ; that 
the provision as to interest was not wholly in- 
Gonsistent.with the existence of a fiduciary rela- 
tionship and that the money in this fuiid so con- 
stituted never became the property of the bank in 
the sense that the relationship between the Bank 
and tue members was merely that of debtor and 
creditor. Ihe amount standing to the credit of 
e^ch member was his property in the possession 
and under the control of the bank. The members 
of the fund were entitled to priority not only in 
respect of the coninbuiions made by him but also 
in respect of the contributions made by the Bank 
which coutnbutions included the sums equivalent 
to the aggregate sums subscribed by the members 
and ihe interest provided by the Bank. Conse- 
quently the members of the Provident Fund were 
entitled to receive payment in lull of the amounts 
standing to their credit in respect of the fund in 
priority to the unsecured creditors and share-hol- 
ders of the Bank. Gee v. Liddell 35 Bead 629 ; In 
te Ballets' Estate 13 Ch. D. 696 : Ex parte Blave 
(1894) ^ Q. B. 237 : Sinclair v. Bronghani (1914) 
A. C. 398 Re}* (Sanderson^ C. J, and Richardson, 
J.) Re Alliance Bank of Simla, Ltd. 

28 C. W. N. 721 : 1924 Cal. 818. 

— — Management — ' Interference by Court 

with internal nutnagement when just if hd — 
Rights of share^holders and minority of them. 
The Court will not interfere with the internal 
management of the companies acting within their 
powers, and in fact has no jurisdiction to do so. 
Burland v. Earl (1902) A. C. 83 Foster v* Foster 
(1916) I Ch. 532 ^el. on, In order to redress a 
wrong done to the company or to recover moneys 
or damages alleged to be due by the company, the 
action should prima facie be brbught by the 
company But an e^^efeption is made to the 
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second rule, that is to say, that the company 
ought to bring the action “ where the persons 
against whom the relief is sought themselves 
hold and control the majority of the shares in the 
company and will not permit an action to be 
brought in the name of the company. In that 
case the Courts allow the share-holdeis CQmplain_ 
iog to bring an action in their own names. This," 
however, is mere matter of procedure in order to 
give a remedy for a wrong which would other- 
wise escape redress, and it is obvious in such 
an action the Plaintiffs cannot have a larger right 
to relief than the company itself would ha'^e if 
it were Plaintiff, and cannot complam of acts 
which are valid if done with the approval of ihe 
majority of the share-holders, or capable of being 
confirmed by the majority. The cases in which 
the minority can maintain such an action are 
theretore, confined to those in which the acts 
complained of are of a fraudulent character or 
beyond the powers of the company. A familiar 
example is where the majority are endeavouring 
directly or indirectly to appropriate to themselves 
money, property, or advantages which belong to 
the company, or in which the other share-holders 
are entitled to participate. No mere informality 
which can be remedied by the majority will entitle 
the minority to sue, if the act when done regulaily 
would be within the powers of the company and 
the intention ot the majority ot the share-holders 
is clear [Mookerjee and Rankin^ JJ.) Gha'^dy 
V . L. P. E. Pugh. 28 C. W. N. 479 ; 

1924 Cal. 598. 

M eciin g— Directed to be held under ihe 

orders of Ccuri—Appatniment of Chairman — 
Powers and privileges of Chuirw an~-Pollip g lime 
— SenUineers not appointed — Opportunity not 
given to test validity of votes— Report of Chair' 
man— Confirmation of Court* 

A meeting of the shareholders of a limited 
Company was held under the orders of the Court 
for the purpose of electing directors. The Chair- 
man was oi>e appointed by the Court. At the 
meeling various names for the directorate were 
proposed and seconded. At the time of the poll 
the Chairman ordered the doors of the meeting 
room to be closed and took votes and proxies of 
those only who were present. Under the articles 
of Association oi the Company no one wa? en- 
titled to vote at the meeting who was indebted to 
the Company in respect of call money on his 
shares A person u^ing proxies at any meeting 
of the Company must himself be a shareholder at 
the time. No scrutineers were appointed to 
examine the voting. The report submitted to the 
Court by the Chairman showed that the persons 
proposed by the defendants were duly elected. 
The plaintiffs took out a notice of motion lor 
inspection and discovery of the papers connected 
with the meeting to see if only qualified persona 
had taken part in the meeting. It was also ob- 
jected that the action of the chairman in closing 
the door at the time of the polling vitiated the 
proceedings. The Court beluw discharged the 
motion and overruling the plaintiffs’ objections 
confirmed the report of the chairman. Held on 
appeal that the order of the lower court was not 
improper, though no doubt the plaintiffs had a 
right to inspect the papers relating to the voting 
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at the meeting and it would have been better to 
have given an epportunitv of doing so. The 
action o the chairman hi closing toe doors of the 
hall at ihe time of the p .11 ng and m omitting to 
appoint scrutineers was nJt an illeg-ility, he 
having a dis- retion m the mattes In ttie absence 
ol anything to show that something improper 
was done at the meeiing so as to adect t le vo ing 
and the pr per re -ording of votes, the report ot 
the chairman must he accepted (h/ia/r, A.C,J 
and Fa J .) b\ A C Kebrllo v, Co upe 

RATivE Navigation and Thading Co., Ltd. 

26 Bom. L. Ji, 907. 

Meeting — Reso'ution — Amalgamation 

with another Company — Notice of iiU'cting to 
Shareholders— Sufficiency of — Amendments to 
resolutions —Scope ^.-l Amendment negativing re- 
solution — Not proper— Right of meiiv ers to 
speak— Limits oi— Closure hgaliiy ot. Sec 
Companies Act, S. 213. 26 tioni. L. K. 967. 

— Shares — Liability of share' hoi dirs — 

Transfer or forfeiture of shares — Liqutaaiion — 
Contributories — 2'ransactwn of business of cooi' 
puny — Absence of quoruni ptovided by ruies — 
Business done by Ctrcuiatiun — Legality of^ 

A company cannot purchase the shares from a 
share holder It can accept a surrender ot the 
shares subject to the conditions and liLmitaiio..s 
applicable to a torfeiture of the shares. Wnere the 
facts are against it no presumption arises that an 
entry ot torfeiture of shares in the books of the 
company has been properly made. Lven after a ; 
transfer, surrender or forfeiture of the shares, 
the liability of the shareholder continues and he ' 
is liable as 3 c'-nntributory on liquidation ot the i 
Company if it takes place within a year. It is 
not necessary that a list of contributories should 
have been placed before a meeting of the creditors 
to make the share-holder liable as a contributory. 
Where under themules ol business of a c .jmpany 
a quorum lor a meeting oi directors is required 
before tucy can transact business, it is not open to 
a less number of directors by themselves to j 
transact business by cnculation even though the ' 
rules authorising tue transaction of business by j 
Circulation do not fix any number of directors j 
among whom the matter should be circulated. 
{Devadoss, J.) Indian Companies Act, In the 
matter of, 20 L. W. 74 : (1921) M. W. N. 582: 

1924 Mad. 703. 

Shareholders— Position of— Dividends 

— Company not a trustee for shareholders— 
Auction-purchaser ot shares — Refusal by com- 
pany to register the purchase — Rights and 
remedies of purchaser— Limitatioo. See Lim. 
Act, Art. 116. 46 M. L. J. 563, 

Voluntary — Liquidation — Shareholders 

-^Surrender of shares in exchange for other 
sharers — Meeting of shareholder — 1 ransaction of 
business — 'Transfer of assets— Unregistered dcea 
--Effect of, 

A bank went into voluntary liquidation and the 
respondents wno held certain fully paid up shares 
in the bank surrendered them to anoiher com- 
pany in lieu of certain preference shares in that 
other company which had in the mean tmiv by an 
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unregistered deed of aaeigurnenl taken over the 
as ets of the bank m liquidation. Held, that after 
Ihd s irrender of taeir sha-es the respondents 
had ceased to be shareholder.', and t nat any in^ et- 
mg Convened by them or proceetiiug? taken uy a 
nicAing in whicti tticy took part were invalid 
and ill operative. 

Per C. J . — The tran^'actions which do 

not imrpQit t' c ntipiy vvith s amrory requue- 
men s, alth mg i in e-ery otiie' way the objec to 
:)e acnieved bv the t. ansactiun has been Lxecuted, 
can be reco^i-iiacd in la.v ur laiher at equity so 
as to bind (he pames by tneii conduct sj irre- 
vocably a- t / make U impo sible lur them to re- 
opnQ the transaction or retrace their steps 
.ti’u/i'k, .4. C. J.and Ryvei^ J] HUNTER V. 
DAM..iDAK Das. 22 A, ii, J. 7 1* -h. t? A. £>18 . 

46 A. 759 : Hi I. U. o03 : 

1924 A. 7'^2. 

Winding up — Shareholders — Liabi- 
lity as contributory— Fraud. 

A shareholder cannot be relieved of his liability 
as a coiitribdiury la the wiiid.ng up pruceedings 
on the ground he was induced lo buy the shares 
by a fraudulent irnsreprerientatioii. [Lc Fosstgnol 
and Broadway, JJ.) The Oriental Bank of 
India v, Kabibullah Khan. 

1924 hah.. 649. 

Winding up— Petition by creditor— Op- 
position by other credilois — Agrtement to sell 
property Loss lo shareholders. 1924 Kang. 108. 

— ' Winding up— Enforcement of payment 

of debt. 

it a creditor presents a petition to wind up a 
coLopany whose insuivency is not ddmitted, widi 
the object oi oiinging presaure to Dear upon the 
company and make u pay cheaply and expediti- 
ously a heavy debt which ic desired to ampule 
in the civil Court the petiiioh for winding up is 
an abuse oi tne process oi court and will be dis- 
miased. L. R. 19 Kq. cases ^45; 39 H. 47 icler- 
red 10. [Spencer and i^trinivasu Ayyangar , JJ,) 
Satyahajo V. The Guntur Cotton Jute and 
Paper Miles Co., Ltd, 47 M. L. J. 710. 

COMPANIES AUT (VI OF 1882), S. 28— Trans- 
fer of shates—Kcgisiration — iNecessity for. 

-(VII OF 1913], S. 4~“ Person*'— Meaning 

of— Collection of persons — Person figuring in 
different capaoities if can be treated as one 
person, 1924 Lah. 173. 

A person who was shown as beneficially 
interested m one block of shares in a company 
and as holding shares on behalf of his two grand- 
sons in anoiher block. The entry against another 
person’s name was '* for sell and as guardian of 
a minor.’' Held, that each of the two persona 
should be counted as one member for the pur- 
poses of S. 4 ot Companies Act, although his 
name figured in diderent capacities and the 
^'ompany must be held accouutaDje to him alone 
aiibough he in his turn was responsible to a 
number of other persons. 

' Person’ can be used to include a collection of 
people and an appropriate illustration is that tne 
association ot individuals known as a joint Windu 
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family. [Mears, C. J. and Piggotti J.) Moti 
Ram V. Kunwar Md. Abdul Jalil Khan. 

L. R. 5 A- 235 : 22 A.LJ 487 : 78 I. C. 441 : 

46 A. 509 : 1924 All. 414. 

S. \Z^—Finc — Imposition of — Realisa- 
tion front Directors. 

Ao order directing the Directors individually 
to pay fine imposed on the company is illegal, 
[Broadway, J.) Dwarka Das v. Emperor. 

6 L. L. J. 160 : 1924 lah. 489. 

S. 136 — Company — Publication of state- 
ments —Limited Company — Omission to publish 
statements — Liability, 

Under S- 136 Sub-s. (Ijof the Indian Companies 
Act 1913, every limited banking company is 
bound to publish a statement provided in tne third 
schedule on the dates specified in the section and 
failuare to comply with its provisions is punishable 
under S. 136 Sub-s. (4). The tact that statements 
could not be published in time on account ol the 
change in the closing date of the financial year 
of the company is not a valid answer to the 
charge. \^Shah, A. C. J. and Crump, J.) Parashu- 
Ram D. Shamdasani, In re. 

46 Bom. 305 : 26 Bom. L. R. 68; 48 Bom. 305 : 
82 I. C. 58 (2): 25 Cr. L.J. 1194 (2j: 1924 Horn. 308. 

S. 162 [6)— Company^ Winding up — 

Application by creditor whose debt is disputed. 

Where a debt claimed as due by a creditor of 
a company is bona fide disputed by the Company, 
an application for finding up of the Company by 
the creditor must be rejected. [Young and Carr, 
JJ.) Coalfields op Burma v. H. H. Johnson. 

3 Bur, L. J. 226 : 2 Rang. 525. 

S. 186 — Summary process — Recovering 

money from firm of which Contributory a part- 
ner — Contract Act, S. 43 — Applicability. 

1924 lah. 148. 

S. 195 — Examination— Right of petition- 
ing Creditor to attend. Moola Dawood Cot- 
ton Manufaturing Co., Ltd., In 

1924 Bang, 24. 

S. 207, Cl. IX — Voluntary Liquidation 

— Removal of liquidators — Measure of 'due 
cause* 

The power of the Court to remove a liquidator 
under S. 207, Cl.ix of the Indian Companies Act 
ianot confined to cases of unfitness on the part of 
the liquidator, but, also extends to cases where 
‘due cause’ is shown w'hich in it is turn must be 
measured to the real interests of the liquidation. 
(1887) Ch. D. 299 cited and iollowed. (Per Mac- 
leod, C. J. and Shah, 7j Kai Kushru Nusser- 
WANji V, Tata Industrial Bank, Ltd. 

80 I. C. 515 : 48 Bom. 471. 

S, 213 [D— Meeting of shareholders — 

Noiiceof meeting-- Resolution — Amendment nega- 
tiving Original proposition— Chairman ruling 
its out of order — Shareholder— Right of speech at 
meeting— Sc htme of amalgamaUon— Resolution 
by directors— Sanction for. 

The directors of the Tata Industrial Bank hav- 
ing approved of a proposal to amalgamate their 
Bank with the Central Bank resolved on 5 7-1924 
to place the scheme of amalgamation before the ( 
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shareholders of the Bank for approval. One of 
the directores had entered into a provisional ag- 
reement with the Central Bank for amalgamation. 
A summary of the terms of amalgamation was 
notified to the shareholders and the provisional 
agreement was also kept open lor inspection by 
the shareholders at the Registered office of the 
Company, The notice also refered to an extraor- 
dinary general meeting of the shareholders on 
19*7-1923 for considering the resolution that the 
Tata Bank be wound up voluntarily, that the Tata 
Bank be amalgamated with the Central Bank, 
that the provisional agreement be adopted and 
that the liquitators the authorised to work out 
the scheme, A further meeting of the Sharehol- 
ders of the Company was fixed for conforming 
the above resolution. The first meeiing was 
held oil 19-7*1923 as notified. The Chairman of 
the meeting delivered a speech in support of the 
resolution and moved for its adoption. Next 
the resolution was opposed by the Stiarebolders. 
The plaintiff, who was also a shareholder, raised 
a long point of order attacking the legality of the 
notice convening the meeting, the directors and 
other officers of the Tata Bank and opposing the 
amalgamation. The chairman of the meeting 
ruled the point of order as being in itself out of 
order. Subsequently the plaintid moved an am- 
endment to the resolution requiring that the en- 
tire value of the properties and assets and capital 
and liability of the Tata Bank as on 30 6-1923 be 
credited on amalgamation to the capital of the 
Central Bank without any reduction and that no- 
thirig out of the said value be allowed to be cairi- 
ed by way of premium or otherwise to the re- 
serve fund of the Central Bank. The sbarehoi- 
ders present at the meeting refused to give a 
hearing to the speech attempted to be made by 
the plaintiff in support of his amendment. The 
chairman also disallowed the amendment as 
being out of order. The original resulution ...was 
put to the vote and declared carried by an over- 
whelming majority, A poll was demanded and 
before its- result was declared, the plaintiff rais- 
ed a further point of order challenging the validi- 
ty of all the votes tendered in support of the re- 
solution. The chairman ruled this point of order 
also as being out of order and declared the re- 
sult of the poll. The resolution was passed and 
confirmed at subsequent meeting held on 6-9-1923 
and the appointment of the liquidator was then 
considered. Originally two names w^ere pro- 
posed as liquidator and two amendments were 
moved, the last of which was declared lost on a 
show of hands, A poll having been de- 
manded, it was taken, but before the result of 
the poll was declared, the chairman of tlie meet- 
ing in consultation with the proposer and second- 
er of the resnlation came to an agreement to ap- 
point four named individual as liquidators. The 
demand for a poll was then withdrawn and the 
chairman moved an amendment to the effect that 
the four named persons be aopointed liquidators. 
The amendment was carried both as an amend- 
ment and as a substantive proposition. The 
plaintiff thereupon sued for a declaration that the 
notices convening the meetings of the sharehol- 
ders were not sufficient, that the meetings 
were not duly convened, that the amendments 
were out of order and that the resolutions were 
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invalid and not binding on the Company. Held, 
that under S, 79 of the Companies Act read with 
art 68 of the Arh'cles of Association of the Taia 
Bank all that was required by law to be stated 
in the notice was the general nature of the busi- 
ness The general nature of the business was 
clearly indicated in the notice and sufficient de- 
tails were given, which were necessary lor the 
purpose of enabling the shaiehoiders to consider 
the question. Where there is any secret agree- 
ment or any interest of (he directors in the 
agreement not disclosed in the circular, or in the 
notice, the court will view with strictness any 
omission to reler to it in the notice; and the omis- 
sion to mention any secret arrangement would 
constitute a serious detect in the notice. But 
where no secret agreement is proved or suggest- 
ed and where there is no indication that ihere 
was anything to conceal, the court will as far as 
possible take a liberal view of the terms of the 
notice and will not upset the proceedings taken 
on a notice for some defect which might nave 
been avoided, but which was not avoided on 
account cf some honest mistake. Every limited 
Company has a statutory right of going into volun- 
tary iiqaidadon and selling its assets to another 
company if the prescribed conditions are satish- 
ed. An amalgamation may take place either by 
the transfer ot undertakings A and B to a new 
Corporation, C, or by the continuance of A and B 
by B upon terms that the shareholders of A shall 
become shareholders in B. It is not necessary 
that there should be i new company. 

The point of order raised by the plaintiff was a 
request to ihe chairman to hold that the meeting 
was not competent to consider and confirm the 
said arrangement which was nUravires of the 
company. The chairman acted properly in ruling 
it out of order and that was the only course 
which the chairman could adopt in dealing with 
it), it was for the shareholders to consider whe- 
ther to accept or reject the resolution, and the 
point ot oraet might well have been made the 
subject of a speech against the resolution ; but as 
a point of order it was properly ruled out. Though 
an amendment to a resolution might be allowed, 
even though notice of such amendment has not 
been given, an amendment which practically 
negatives the resolution could not be allowed. In 
other cases it depends on the nature of the reso- 
lution and the nature of the amendment, whether 
it could be or should be allowed by the chairman. 
Any proper amendment, which is moved by any 
member at a meeting, should be put to the meet- 
ing for consideration and if the chairman rules 
out any such amendment, the resolution is liaDle 
to be set aside. 

With regard to a right of speech of a 
shareholder at a meeting, the majority must not 
refuse to listen to the speech of a member in 
reasonable terms for a reasonable time and 
if having regard to the circumstances of the 
case, the court is satisfied that the closure 
was properly applied, then even if it resulted in 
negativing the right of speech to a particular 
member, it does not vitiate the resolution. It is 
difficult to lay down any general jule as to what 
should be the result where the right ot speech is 
denied to a member in a general meeting of the i 
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shareholders. The proper test to lay down is to 
consider the facts and ciicumslances of each case 
and to determine whether the denial of the right 
of speech is sufficient to vitiate the resolution 
under the circumstances of the case. Those who 
retuse unnecciisarily out of sheer impatience to 
listen for any reasonable leng'h.of time, to any 
arguments in support of the opposite views incur 
a grave risk in adopting the attitude of exposing 
the very resolution, which they may be anxious 

adopt to the scrutiny of the court and to rende r 
it liable to be set aside. The very purpose which 
they may have in view may be defeated by those 
who resort to it. A shareholder is not entitled to 
speak at such a meeting as be pleases but has a 
right to be heard in reasonable icrms for a rea- 
sonable time. [Shah, A. C. J, and Fawcett, 7,) 
Parshuram Dattaram v. The Tata Industrial 
Bank, Ltd. 26 Bom. L. B. 98Y ; 1925 Bom. 49. 

S. 232 — Execution — Voluntary windhig 

up~~Effect of. 

A voluntary winding up of a company does not 
have the effect ipso faclo of putting an end to an 
attachment already in force. {Daniels, J C.) The 
National Bank of Upper India v. Sheo Man- 
gal Hajpai. 10 0. & A. L, E. 115 : 

11 0. L. J. 349 : 1 0. W. N. 118 : 79 I. C. 968 ; 

1924 Oudli 406. 

— S. 234 — Compromise between liquidator 

and contributory when binding. 

1924 Lah. 148. 

S. 235 — Misfeasance— Claim for compen- 
sation — Limitation— Commencement — Limitation 
Act, .Art 36-Applicability. 1924 Lah 285. 

S. 2Z5 Scope of — Payment of szms due 

by a director under a contract of tenancy. 

On tbe liquidation of a company, an applic- 
ation was made by the liquidator under S. 236 of 
the Companies Act for recovery of arrears of rent 
due from a director to the company under the 
terms of a lease. The lease was given to the direc- 
tor not by virtue of his position as such but 
precisely as it would be given to any private per- 
son not connected with the company. Held, that 
the proper remedy was by way of suit and that 
the application was misconceived. The object of 
S. 235 of the Companies Act was to facilatate the 
recovery by the liquidator of assets of a company 
improperly dealt with by its promoters, directors 
or other officers. The section applies to breaches 
of trust and to misfeasance by such persons. A 
debt due by a director to a company upon foot of 
an ordinary contract and which he has failed to 
pay cannot be held to be money of the company* 
[Scott’Smiih and Fforde, JJ.) Sri Ram v, Ndr 
Mahomed. 5 Lah. 461. 

S. 282 — Limited Company — Prospectus 

sent to Registrar — Directors undertaking to subs- 
cribe certain shares — Failure to discharge ooliga- 
Hon by two Directors — Application to start busi- 
ness with incorrect declaration— Offence. 

According to the prospectus for the floatation 
of a limited company sent by the accused to the 
Registrar of Joint Stock Companies it appeared 
that five persons who had agreed to be Directors 
of the Company bad as such undertaken to subs- 
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cribe for 500 shares. Two of these Directors 
never paid any sum due from tbem but in spite of 
this the accused applied to the Registrar for 
permission to commence business after making 
the necessary declaration that tne directors had 
taken 500 shares and paid for them. tielcU thai 
the accused led the Registrar to believe that 
even the two Directors v-vdio never paid any money 
had taken the shares and paid tor them and lie 
was therefore guilty under S. 282 of the 
Companies Act. {Mears^ C. /.) Bose Empe- 
ror. 46 A 218 : L. R. 5 A. 71 tCxo : 

Y7 I. C, 826 : 22 A. L. J. 83 : 1624 A, 314 . 

25 Cr. L. J. 474* 

COMPROMISE — Authority of counsel — Extent of 
— Compromise whtru binding on client. Sec 
Pleader AND Client. 5 I, C. 385. 

COMPROMISE — Binding character of — Consensus 
adidem — Necessity fov'- Interposition of third 
■party to fix amount— Conclusive or leading ele- 
ment in contributing to compromise — Compro- 
mise by CO unset —Com promise empowerhig counsel 
for opposite party to fix amount — Legality of, 

A smtj which had been heard for two days, was 
on the representation of counsel on both sides 
that it was likely to be settled, passed over. Later 
in the day counsel for the defendant stated that 
the case was settled and that the terms would be 
put in later, What happened was that counsel 
for both parties left the amount to which the 
plaintiff was entitled to be fixed by the counsel 
for the detendant. The counsel named a certain 
sum, but on ihe plaintiff being informed of it, he 
repuaiated the suggestion that the counsel’s 
opinion was final. On an application by the de- 
fendant asking that the terms of the settlement 
arrived at might be recorded and decree passed 
in accordance there wiih, the question arose whe- 
ther the parties to the compromise were truly 
adidem. Held, that though the impression upon 
the minds of counsel for both parties was thit 
the settlement had been achieved, yet in point ot 
fact there was a misapprehension as to the exact 
ambit of the terms of that agreement, that as the 
detend=int’s Counsel was under the impression that 
his interposition was merely to be accepted as a 
leading and predominant element in contribut- 
ing to the compromise, while the plaintiff^s Coun- 
sel though that it was to be conclusive, the 
parties were nut adidem in connection, with the 
compromise and that the same had failed as a 
settlement of the suit between the parties- Sem 
blc'. Express autuority on the part of Counsel from 
the client is necessary to entitle counsel to com- 
mit the fortunes of his client to the determina- 
tion of the Counsel lor the other side. {Lord 
Shaw,) JAGATPUT Singh Dugar v. Puran 
Chand. 47 M. L. J. 136 : 

35 M, L T. 136 (P. C.) : 26 Pom. L. R. 772 : 

1924 M. W. a. 646 : L. R. 6 P. C. 145 : 

20L.W. £.71: 1 0. W. N. 698 : 

10 0. & A. L, R. 1011 : 1924 f. C. 200 (P. C.). 

Binding nature of— Hindu father — Par- 
tition by will among sons -Cempromise in suit 
among sons ignoring conditions in father's will— 
Efleci of— Compromise estops parties thereto 
ffOm questioning it. See Hindu Law, Will. 

A, U J. 621. 


CONTEMPT, 

Construction — Easefnent Light and 

air — ObslrucUo-^ to — Ancient Light. 

In a prior suit between the paroes for the clos- 
ing ot two windows alleged to have been unautho- 
risfcdly opened the parties entered hto a compro- 
mise under which the plaintiff secured the closing 
up of one ot the windows and the deienoa”t 
secured the maintenance ot the other window with 
lioerty to heighten it by one foot, it that were pos- 
sible, otherwise to leave it as it was before suit. 
Held that the ettect of the compromise was tn 
give to the window that vv^s maintained the 
character oi an ancient light together with a 1 ihe 
advantages and disadvantages atcaching to such 
light. [Mears, C. J. and Piggott, J.) GuR Prasad 
Mukerji V. Bishun Dat. 

L. R. 5 A. 262 ; 79 I. C. 349 : 1924 All. 816. 

Decree — Interest— Penally — Executing 

Court not entitled to relieves of against. Contr- 
act fVCT, S. 74. 22 A, L. J. 491. 

Ejfect of— Not a transfer. 

Where there is a bona fide compromise of dis- 
puted claims under which each party gets a por- 
tion ol the propery in dispute, tne proper, view is 
to hold toat whatever each got under it was in 
recognition of his antecedent right and not by 
way of transfer bv one to the other, 1, I. A 157 : 
38 LA. 87 Rel. [Daial, J, C. and Wazir Hasan, A. 
J, C.) Mt. Indarkuar V. AIt, Nand Rani Kuar. 
10 0, L. J. 657 : 1 0. W. N. 67 : SO I. C. 333 : 

1924 Oudh 273. 

Trust — Trustees entering into compro- 

mite— Decree on compiomise — Person excluded 
by will from trusteeship brought in as trustee 
under compiomise — Legality ot compromise, bed 
Lim. Act Art. 120, 47 M. L, J. 801. 

COMPROMISE DECREE— Extension of time to ay 
money — Power of court, Mt. Nand RaNi Kuer 
V, Durga Das Nakain, 1924 P, H. C. C. 123 ; 
5 Ft. L, T. 401 : 82 T, 0. 505 : 1924 P. 387, 

Time fixed to pay money— If of the 

essence of the contract. See Hindu Law — Widow. 

791 C. 958. 

CONSENT DECREE— Collusion— Burden of proof. 
See Burden of Proof. 79 1. C. 1055, 

Interpretation — Compromise of suit fol- 
lowed by decree if subject to ordinary incidents 
of contract between the parties— See B. T. Act, 
bs. 19, 89 AND 178. 28 C. W. N. 989. 

Yariatton of. 

The general rule thataconsent decree can only 
be varied by consent has exceptions. [Madgav- 
kar, /l.y.C.) Ramji Hansraj v. Chinai. 

82 I. C, 73 (3). 

CONTEMPT— Contempt of court — newspaper 
criticism— Immediate apology — EEect of. 

25 Cr. L. J. 388 : 77 I. C. 436. 

Misconduct of litigant — Penalty-^ 

Right of audience — Ref usal of — Appeal — Reject 
tion of. 

The breach of an undertaking given to a Court 
by a litigant, pending proceedings, on the faith 
of which the Court sanctions a particular course 
of action or inaction is misconduct amounting tg 
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contempt. U is well-settled that when a person 
is guilty of such contempt, he places himself in a 
perilous situation so as not to be heard by the 
Court till he has purged his contempt. It is in 
fact an elementary rule that one in contempt may 
be denied certain favours of the Court and pri- 
vileges, until he has purged himself of contempt. 

The rule denying privileges is limited to pro- 
ceedings in which contempt occurs. A litigant 
in contempt has no standing in the Court. Where 
the attitude of the plaintiff in the case in relusing 
to pay the deficit court fee in spite of his under- 
taking to do so put him in contempt he cannot 
appeal from the decree nor would he be heard 
on the appeal. [Mooktrj tc and Chohner, JJ.) 
Raj Rajeswari Jiu v, Gati Krishna Chakra- 
BARTI. 39 C, L. J. 217 : 82 I. C, 292 (2) : 

1924 Cal 953 . 

CONTRACT— Agreement lo give passage to Eng- 
land on compieticn of service — If money claim- 
able. Oppenheimer & Co. V, H, Long. 

1924 Rang. 112. 

Agreement — Where terms are being 

negotiated and a document is contem plated to be 
signed, parties are not bound till the signing of the 
document. But tn absence of intention to sign 
such document the principle does not apply 

Where parties are negotiating as to the terms 
of an agreement and it is contemplated that a 
writteu document shall eventually be signed 
everything which takes place until the document 
is finally signed amounts merely to negotiation. 
But where at the time of agreement it was not 
contemplated that any document should be signed, 
the principle does not apply, {Daivso7t Miller^ C. 

Mullick and Foster, JJ.) Harihar Prasad v. 
Keshoe Prasad. 5 Pat. I. T. Supp. 1: | 

1925 Pat. 68. 

ADOidance of-- Misrepresentation, etc» 

—Election — Laches — Effect^ 

A contract entered into through misrepresenta- 
tion, undue influence, non-disclosure of material 
facts, etc, is valid till the party defrauded elects to 
avoid it. The right to avoid subsists so long as 
innocent third parties have not acquired interests 
or the delay is such that it amounts to waiver. 7 
Ex. 26 and 5 P. C. 221 followed. {Schwabe, C. 7. 
and CoiUts Trotter, J) Brunton Brunton. 

78 I. C. 299. 

Breach lb hat entitles parties to re- 

■pudiate. 

It is not every breach but breach of an essential 
term alone by one party which entitles the other 
to repudiate the contract, the breach in non-essen- 
tial terms entitling the other party to damages 
{Raymond. and Mad^avkar, A. J. C.) Manokji 
Framji Firm of M.aniklal Pritamdas. 

1924 S. 105 (1). 

— — Breach of covenant — Right lo sue — 

Cause of Action, 

When a contract had been entered into and re- 
pudiated by one of the parties before the lime for 
fulfilment the repudiation gives rise to a cause of 
action te sue at once and be need not wait it till 
the date fixed for the performance ; for a right to 
eue accrues whenever a person becomes clothed 


j CONTRACT. 

j with a legal character entiiling him to a relief 
I which a court is competent to grant [Broadway 
I and Campbell, JJ,) Ali NawA2 v. Fa2il All 
j 79 I. C. 165. 

I Consideration — Promise to pay decree 

I debt — If can be enforced after decree is barred. 

' 28 G. W. N. 322 : 79 I. C. 489 (2) : 1924 Cal. 388 . 

'Consideration — Father’s debt — So7t 

after attaining majority hypothecating his pro- 
perty— Effect. 

Where certain debts were due by the father 
and the son on attaining majority hypothecates his 
property to the creditor, there is no consideration 
tor the same, unless the creditor proves the prior 
, debt was for the benefit of the minor. A liability 
j under a contract which is void on the ground one 
j of the parties is a minor is no consideration for a 
j fresh contract by the minor after attaining 
I majority. [Miller, C. J. and Kiilwant Sahay, J,) 
j Chikhuri Ram v. Goral Narain Ram. 

75 I. C. 1002. 

I Considcration—Time barred debt. 

! A time barred debt may well form a valid con- 
! sideration for a contract. [Waziv Hasan, A. 7. C.) 

I Mt. Zohra Bibi V. Ganesh Prasad. 781. C. 106. 

j Construction — Agreement to finance 

I liiigatiofi — Property existent but title to which is 
j subject matter of pending suit'— Agreement as 
• regards — Validity — Dtsbursetnenis by borrower 
of amounts advanced — Vouchers of — Condition to 
furnish — Breach of— Rights of parties on — Cum- 
promise of litigation — Consent of lender and 
borrower's Vakil — If a condition precedent — Pro- 
perty obtained by compromise — Rights of credi- 
tor — Assignment of fruits of — Legality of — 
Agreement to assign — Property coming into 
existcitce subsequently, 

R, and others who had instituted a suit in the 
District Court to establish R’s title to the absolute 
estate in a Zamindari subject to the life interest 
of C, being in want of funds to carry on the said 
litigation approached T. for financial aid and 
entered into an agreement with him, which pro- 
! vided, inter alia as follows :— '* (1) It is therefore 
I agreed that you T should advance for the pro^ 
ceedings of the said suit and appeal money up 
to a sum not exceeding two lakhs of rupees and 
within that limit as per the conditions mentioned 
below; that in respect of the money advanced by 
you from time to time derailed receipts for the 
vakil’s fees, printing, stamps, etc. should be fur- 
nished to you ; that as regards the whole of the 
balance, accounts of receipts and expenses should 
be rendered to you and for the sura so ascertain- 
ed you should obtain receipt from R out of us 
and with respect to the money that may again 
be required, you should at the request of R out of 
us advance money, look into accounts, and get de- 
tailed vouchers for moneys spent as above stated 
and settle the accounts then and there without 
giving room for disputes in future. 

(10), We shall not compromise with the deft, 
or hie razinama or withdrawal without your 
C'^nsent. (U) It is agreed that if K High Court 
Vakil, who is working on our behalf in this suit 
advises us from the then existing circumstaqC^^ 9 | 
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this suit, that it would be better for us to compro- 
mise. we should agree to it and compromise or, 
withdraw the suit, (12) Moreover out of the 
moveable and immoveable properties ihat may be 
obtained by such compromise, we shall first pay 
to you the principal money advanced by you to- 
gether with interest at one rupee per mensem 
from the respective dates and out of the move- 
able and immoveable properties that remain after 
so giving away to you, we shall at once execute 
and give you a proper sale-deed and place you in 
possession of 3/32 share. All of us and our heirs 
are liable to you and your family members accord- 
ing to all the aforesaid terms and are also bound 
to give effect to them without fail.” T. advanced 
a portion of the amount which he undertook by 
the agreement to advance, and before making 
any farther advances, insisted upon vouchers 
being furnished to him as regards fees alleged to 
have been paid to pleaders and as regards amounts 
spent On lodging expenses, etc. K. the settlor sent a 
reply dated 14 — 2 — 1908 to T's demand for vouc- 
hers which reply ran as follows:-'‘while not even 
one halt of the amount agreed to be expended for 
the suit has yet been '^pent and while you are liable 
to pay the entire amount for the expenses .of the 
suit and though the arfangment is that you should 
not fail to spend the amount required for expenses 
in this Court (Court of first instance), and though 
you are fully aware of the fact that in the event 
of your failing to do so, the agreemci-it would be 
cancelled, you have, without sending money when 
required by us, written this letter containing false 
gnd unnecessary reasons. I do not know what 
reply you expected to be given thereto. For the 
money spent previously, the necessary explana- 
tions, accounts of credit and debit and receipts 
bearing my signature have been sent, when credit 
and debit accounts have been sent under my 
signature. and on my responsibility. I do not see 
proper reasons for the transaction being stopped 
Held^ on a construction of the agreement set out 
above (1) that T, was entitled to insist upon 
vouchers of the disbursements made by R. out of 
the sums advanced by T. under the agreement, 
the settlor R. was bound to send vouctiers of those 
disbursments whether demanded by T. or not,- R‘s 
letter dated 14 — 2 — -1908 amounted to a refusal 
by him to send them, coupled with an intimation 
that if money was not sent, though the vouchers 
should not be furnished in the first instance, he, 
R would treat the contract evidenced by the 
agreement at an end: the settlor R in sending the 
letter broke the contract and T.might, if he wished 
have taken the refusal of R. to furnish vouchers 
as a reoudiatiorj by him of the contract and have 
elected to treat the contract at an end, but if T. 
did not do so it was not open to R. to put an end 
to the contract merely by committing a breach of 
it; (2) that the agreement embodied in Cl. 12 of 
the agreement was an agreement by the plaintiff in 
0,S. No. IS of 1903 to assign to others part of the 
fruits they might acquire in an action at law and 
therefore perfectly legal : and there could be no 
distinction on the oolnt between the fruits of an 
action which the plaintiffs got by compromise and 
the fruits he wnnld receive by a decree or verdict 
in his favour ; (3) that even if the money given to 
the plaintiffs in the compromise was a non-exist- 
ing thing at the date of the agreement and only 
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came into existence subsequently at the date of 
the compromise decrees contemplated by the ag- 
reement, the agreement attached to the things so 
coming into existence subsequently and (4] that 
on the true constnictiow of els. 10, 11 and 12 of the 
agreemtent the giving of the consent of T and his 
vakil K,was not a condition precedent which must 
be performed before any compromise should be 
made. “ Moveable or immoveable property” in 
cl. 12 of the agreement included almost every 
conceivable kind ol property and the words of 
that clause would be satisfied if half the estate 
sued for or another estate or the jewels cf the 
tenant for life C. deposited in his safe, and the 
money in his chest had been awarded under the 
compromise. As regards the clause relating to 
the consent of T or the vakil to the compromise, 
it would be unbusinesslike and indeed irrational 
for tue parties in 1907, the date of the agreemenr, 
to have entered into a contract making such con- 
sent a condition precedent to the compro- 
mise which might be entered into years after. 
A term must, therefore, be implied to exist in the 
contract to the effect thm the consent mentioned 
should be given when possible. [Loyd 
Sri Raja VaTSAVAYA VENK.ATASaeUADRAYAMMA 
V . Sri Poosapati Venkatapathi Raju. 

20 L W. 293 : 2fi Bom. L R. 786 : 

(1924) M. W. N. 607 : 35 M. I. T. (P. C.) 2i0 : 

L, R. 5 (P. 0.. 147 : 29 C W. N 67 : 

80 I. C. 807 : 47^M. I. J. 93. 

Construction. 

Where a contractor agreed to coiastruct ' kothi’ 
in the bagh at the rate specified less Rs. 10 per 
cent for commission, and the work was to be done 
vvithin one year and where within a few weeks 
of the acceptance of this contract radical changes 
began to be ordered by the owner. 

Held^ the arrangement by way of rebate or a 
reduction of 10 per cent, commission in favour of 
.the owner, was an arrangement which was- only 
exigible and became crvstallised when the work 
was completed and the final accounts at the end 
of the year were to be made up. As the contract 
was not possible of completion within the year 
and as it in point of fact was not completed and 
as the failure to complete was not due to any 
fault on the contractor’s part the stipulation 
accordingly disappeared. A fortiori such a 
deduction was never agreed to with regard to the 
further work. [Lord Shaw.) Sahu Ram Kumar 
V, Mahomed Yakub. 26 Bom. L. E. 631 : 

L. R. 5 P» C. 89 : 34 M.T.T. (P.C.) 102 : 20 L.W. 82 ; 

{ltJ24) M. W N. 431 : 1924 P. C. 123 : 

80 I. C. 203 : 47 L. J. 180 (P. C.). 

> Construction — ” Deposit for profit or 

loss" Meaning of^ 

Plaintiff entered into a contract with the 1st 
defendant to buy 2,000 bags of co‘ton seeds to 
be delivered at the defendant’s factory within 
one month. The plaintiff agreed, to pay the 
full amount in respect of the said bags, and 
remove the goods within the said time ; and 
if he failed to remove the same within the same 
period, he undertook to make good the loss 
which the defendant might suffer, and treat the 
contract as cancelled. The contract also con- 
tained “In respect of tins contract a total sum 
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of Ks. 1,025 has been deposited for profit or loss, 
and the said deposit amount should after the 
completion of the contract be returned to us.” 

Held, that Rs. 1,025 was to be security for 
any loss that defendant might suffer on the 
plaintiff’s failing to take delivery of the goods 
{Macleod, C. J. and Crump, J,) Shrichand 
AnoP'Chand V, Boyce & Sons. 1924 Bom. 62. 

ConstriLciion — Previous negotiaiions of 

consHiiife a condition fr^ccdent — Effect of. 

If the documents or letters relied on as con- 
stituting a contract contemplate the execution of 
a further contract between the parties, it is a 
question of construction whether the execution 
of the further contract is a condition or term of 
the bargain; or whether it is a mere expression of 
the desire of the parties as to the manner in 
which the transaction already agreed to will in 
fact go through. In the former case there is no 
enforceable contract either because the condition 
is unfulfilled or because the law docs not recog- 
nise a contract to enter into a contract. In the 
latter case there is a binding contract and the 
reference to the mere formal document mav be 
ignored, {Lord Seth Hukam Chand v. 

Raja Ram Bahadur Singh, 

34 M. 1. T. <P.C.) 120: 

3 Fat. 625 : I. R. 5 (F.C.) 190 : 80 I. G. 841 : 

31 L W. 1: 5 Pat. L. T, 689 : 1924 P, C. 156 : 

47 M. L. J. 562. 

Const ruciioji — Contract should he read 

as a whole. 

The general rule of construction of a written 
contract is that the language of an instrument is 
to be understood in its ordinary and natural mean- | 
ing but at the same time the whole of the contr- 
act must be considered in order to ascertain the 
meaning of any partkuilar pait thereof. [Ray- 
mond. A, J. C.) Tyebally Abdul Hussain v, 
Messrs. James Fin Lay Co. 1924 s. 105 (2'> : 

feO I. C. 969 : 17 S. h. R. 12 

Construction —Price of property to be 

settled' by valuer — Fraud or mistake in valua- 
tion — Contract when enforceable- 

Where a contract refers the price of property 
agreed to be sold to a valuer, this does not of 
itself preclude the Court from inquiring into the 
adequacy of the consideration and this in- 
adequacy of consideration would, of course, be 
strengthened as a defence if aay circumstances 
arose which threw a doubt on the accuracy with 
which the valuation was made. Where the 
valuer applies a wholly mistaken standard it is 
open to the court to interfere with the valuation, 
[Mears, C. J. and Piggott, J.) HiRA Lal v. 
Khairatilal. 46 A. 211 ; 22 A. L. J. 76 ; 

L. R. 5 A. 68 ; 78 I. C. 1037 : 1924 All. 360. 

Constrvction—Usage—Evidence of when 

admissible. 

In order to import a commercial usage into a 
contract, the usage must be so well-known and 
acquiesced in that it may reasonably be presumed 
to have been an ingredient tacitly imported by 
parties into their contract. 

Though evidence of known usage is receivable 
to supplement the provisions of the written agree- 
ment on the hypothesis that the contract is in truth 
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partly expressed and in writing and partly implied 
or understood or unw'ritten, tbe evidence cannot 
be admitted to contradict the positive stipulations 
in the written contract. [Mooktrjee and Rankin, 
JJ.) Chandanmull Benganey V. National 
Bank of India, Ltd. 51 Cal. 43 : 79 I. C. 757 : 

1924 Cal 562. 

Construction — C, 1. F. Contract — Sale 

of goods — Passing of properly. 

In the case of a C. 1. h\ contract, the ques- 
tion whether the property in the goods has passed 
from the seller to the buyer depends entirely on 
the question whether the seller has parted with the 
control over the disposal of the goods. He may 
intend to do this if he endorses the bill of lad- 
ing over to the purchaser. But if he endorses 
the bill of lading in blank and hands it over to 
his agent for delivery with instructions that he 
shall not hand it over until the goods are paid for 
then the seller has shown bis intention to retain 
the disposal of the goods under his control. 
{Maclcod, C, J. and Crump, ].) Bank of Morvi, 
Ltd. V. Baerlein Bros, 

48 Bom. 374 : 26 Bom. L. R. 156 ; 79 I. C. 1012: 

1924 Bom. 325. 

C. L F — Bills of lading to be delivered 

On payment of price — Property when passes. 

1924 Lab. 239. 

-C. L F. C. L — Property in goods — 

When passes — Bank draft what can he included 
in. 

Where goods are shipped on C, 1. F. C. I. 
(cost, insurance, freight, commission, interest) 
terms and documents of title sent to a Bank to be 
handed over to consignee on bank draft being 
accepted, property in the goods does not pass the 
moment the goods are shipped. The consignor 
cannot include in the bank draft amounts due in 
respect of a different transaction, and if included 
consignee can refuse to accept it. {Maclcod, C. J, 
and Shah, J,) Mehta & Co. v. Joseph 
Heureux. 26 Bom. L. R. 382 : 48 Bom. 631 : 

80 I. C, 766 : 1924 Bom. 422. 

C.L F, Property passes to purchaser on 

putting articles on hoard. 

The obligations of a seller under a C.LF. 
contract are that he secures the freight for the 
carriage of the goods iu question to their 
destination, has the goods covered by an 
Insurance policy for the voyage, places the 
goods on-board the ship proceeding to the 
destination mentioned in the contract, and then 
tenders the necessary documents to the buyer. 
When he has done this, he has done all that he 
need do to entitle him to the payment of the 
price at which the goods have been agreed to be 
purchased. The insurance of the goods is 
clearly! intended for the protection of the buyer 
and if the goods are lost in transit, it is the buyer 
that recovers the amount of the insurance policy. 
The buyer therefore protects himself against the 
loss of the goods by getting the seller to insure 
them as soon as ihey are placed on board and the 
property in the goods therefore which are 
appropriated to the buyer passes to, him as soon 
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as the seller puts the goods on board a ship 
bound for the place of destination. [Raymond, 
A.J. C.) Meht\ <& Co. V Parmeshardas 
PaRshotamdas. 193^ Sind 4 

Cross contracts — Effect of. 

In the case of cross contracts to supply the 
sarue goods, the secured contract does not ope- 
rate as a novatio. Each is separate and even if 
the parties intended only to pay differences, 
different legal consequences arise, {Bilaram^A 
3. C.) Firm of Kishindas Pursumal v. Firm of 
Menghraj Khialdas. 811. C. 834, 

Enforceability — Sale of land— Agree- 
ment by vendee to discharge debt of vendor — 
Ri hi oj suit — Privity of contract— Rule as to — 
Exception— All parties before Court — Effeat. 

The vendee of a property undertook to dis- 
charge a dcbt*dae by his vendor to a third party. 
The plaintiff alleging that the third party was a 
benamidar for him sued for the amount due im- 
pleading as defendants the benamidar, the vendee 
and the vendor. It was proved that the third 
party was a benamidar for the plaintiff, but the 
vendee pleaded that he was not liable as there 
was no privity between him and the plaintiff. 
Held, the ordinary rule of law that a stranger to 
a contract though beneficiary thereunder could 
not Sue upon it does not prevent a Court, in the 
exercise of its equitable jurisdiction from passing 
a decree in Ms favour, when all the parties af- 
fected by the contract are before the court. 3 
Mer. 583; 31 I. C. 792: 41 Cal 137:45 M. L, J. 
693 followed, 41 M. 488: 38 M. 753. referred to, 
[Devadossy J.) Areti Singarayya v. Arreti 
SUBBAYVA. 20 E W. 721: 35 M, I. T. 103 ; 

1924 M. W. N. 838: 47 M. L- J. 517 : 

1924 Mad. 861 (fl. C.j. 

Enforceability— Right to enter into a 

contract. 

Law does not recognize a contract to enter 
into a contrnct and hence it cannot be specifically 
enforced- \3mala Prasad and Kulwant Sahay, 
JJ ) PtjDRA Das Chakravarthy v. Kumar 
Kamaichya Narayan Singh. 3 Pat. 988. 

Evidence of— Admissions of parties — 

correspondence. 

Heldy on' a consideration of the evidence m the 
case and on the adraissinns of the parties that a 
contract to grant a lease of the right to collect 
jungle produce had been made out and that the 
same ought to be speicfically enforced. \Baker, 
J. C. and Hallifax, A. J. C.) SVED Abdul Rahim 
V, IehaRUL Saddiq. 7 N. I. J. 43, 

Forward contract in Karachi — Clause 9 

— Clause 6 is not affected by clause 9. 

Clause (6l which gives option to the seller to 
retain the goods under lien till payment is not 
affected by clause y9) clause (9) of the usual con- 
tract 13 not intended to require the seller not to 
part with the goods at all where delivery is to be 
made to an Indian Merchant, but to farther res- 
trict the right of the seller to exercise bis option 
of retaining the goods where delivery is to be 
made to a European Office. Parting with goods 
wUhoqt full payment therefore dpps not fiy itself 


CONTRACT. 

divest the vend :)rs of their right to enforce pay- 
ment of the purchase money. {Rupchand Bila- 
ram and B C. Kenncdy\ A. 3. C.) Firm of 
Budhur.am V* Kimatral Bhojraj, 

1924 S. 137. 

Novation — Fresh and independant cause 

of action— Amount due on previous account — Con- 
sideration, proof of. 

The balance due cannot be recovered until it is 
proved that the sum was due within limitation. 
But where there is a novation of contract and a 
promise to pay within a specified period, a fresh 
and independant cause of artioo accrues on the 
date on which payment is promised to be made. 
[DalaU J. C ) Mendi Lal v. Ram Chander. 

1 0. W. N. 797, 

Novation— Partnership — Debt due by — 

Mortgage by one ot partners for -^Effect — When 
no extinguishment of firm's debt or release of 
partners* liability for it. 

Where during the continuance of a partnership 
one of the partners executed to a creditor of the 
firm a mortgage to secure, inter aha, the debt 
due to him from the firm, held on the evidence in 
the case that the mortgage did not work either as 
a novation of the firm’s debt to the creditor or a 
release of any of the partners fiora full liability 
in respect of it. [Lord Blanesburgh.) Veerappa 
Chetty V. Arunachalam Chftty. 

26 Bom. L. R 661: 1924 M. W. N. 659 : 
20 L, W. 368: 35 M, L. T. (P. C,1 161 : 

47 M. L. j. 168. 

—Novation — What it consists of —Parties 

— Tenancy — Change of terms. 

The novation of a contract implies a fresh con- 
tract, directly or by implication in place of the 
original one and all the parties to the old contract 
must agree to it. The terms of a tenancy cannot 
be changed unless the landlord is a party thereto. 
[dwala Prasad and Maepherson, 33.) Gopal 
Ojha V. Ramadhar Singh. 82 I. C. 204. 

-—-Offer and acceptance — Making of offer 

I when a part of the cause of action — Receipt of 
offer and posting of offer — Receipt of acceptance. 
See C. P. Code, S. 20. 46 M. L. J. 371. 

^Offer — Sending of quotation card or 

catalogue of price — If amounts to. Sec C. P. 
Code, S. 20. 76 1. C. 353(2), 

Primary and secondary — Power of 

courts to enforce. 

The principle to enforce what is called a 
primary contract, viz,, the repayment of the loan 
with interest, if any, is generally recognised 
whereas secondary contract to pay an exorbitant 
rate of interest cannot be enforced apart from 
its justice and reasonableness 36 M. 229. 
42 C. 52; 2 O L.J. 492, etc. seq: followed. [IVasir 
Hasan and Neave, A. 3. Cs,) Mahabir Prasad v, 
Mohammad Mustafa Khan. 

10 0. & A. L. R. 866; 1 0. L. N. 669. 

Sale — Agreement subject to approval of 

solicitors — If valid — Enquiry into title. 

An agreement to purchase property subject to 
title being approved by the vendee’s solicitors is 
perfectly valid. It is open to a vendee to claim in 
the plaint an enquiry into the vendor’s'tille : opiy 
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he must accept the title as it is, if he chooses to 
purchase the property. {C hatter jee and Cuming, 
//.) Kamal Krishna Kundu Chowdhuhy v, 
Chaturbhuj Dassa. 78 I. G. 962 

Sale of goods — “ Office dhara — What 

is — Failtire to give notice — Breach of contract — > 
Damages- Customs duty— If to be allowed. 

There is a trade usage in Karachi according 
to which buyers of goods sold by importing offices 
are within certain limits allowed to keep the 
goods in the importer’s godowns and can ordi 
narily take delivery oi them at their convenience 
after the time prescribed. In such a case, if the 
seller fails to give notice to the buyer of the 
arrival of the goods, he commits a breach and the 
damages are assessable on the basis of the market 
rate as on the date of the breach or as on the date 
of expiry of the days of grace. 

Where customs duty is payable by the buyer, 
the same should be deducted along with the con- 
tract price in assessing damages. [Kennedy, J. C. 
and Aston, A, J. C.) ^FiRM OF Ramsaran Das 
RA- 3rKOc)VER V, BhuramaL Reckchand. 

1924 Sindh 38. 

'•Sale of land— Time essence of contract — 

Waiver. 

Where time has been made the essence of a 
contract of sale of land, it is open to the parties 
to waive the term by extending the period and 
continuing negotiations. But the essential charac- 
ter of the contract is not changed merely on 
account of the exiention of time. [Chatter jee a7id 
Chiming, JJ.) Kamal Krishna Kundu Chow- 
dhury V. Chaturbhuja Dass, 78 I. C, 962. 

Sale of immoveable froperty — Deposit — 

P iyinent of insialm'Hts of purchase money — 
Breach of Qoiitrad — Rescission Right of vendor 
to keep moneys advanced by vendee. 

If a p irtv t 1 contract for sale of land breaks 
the contract, then if that breach is something 
that goes to the foot ot (the contract, the other 
party has his option. He may still treat the con- 
tract as subsisting and sue for specific perfor- 
mance; or he may elect to hold the contract as 
at an end i. c. no longer binding on him, while 
retaining the right to sue tor damages in respect 
of the breach committed. The test is as to whether 
such an election has been made. v3 here money 
is paid by the purchaser not as a guaraniee for 
the performance oi the contract but in part pay- 
ment ol the purchase money and the vendor 
is entitled to exercise his option of treating the 
contiact as at an end and determines it, the in- 
stalments of money paid after the deposit are re- 
coverable from the vendor. But the vendor is 
entitled to keep the deposit as liquidated damages 
for breach of contract, [Lo^'d Duneden, 
BhHlimore and Carson, JJ.) William Joseph 
Mayson A. J. Clouet. 

35 M. L. T. 205. (P. C.). 

— Time if essence — Agreement for repur- 
chase. 1924 Rang. 57. 

J im 0 —When of the essence. 

Where tmie for performance is fixed but time is 
not made the essence of the contract .either party 
can give notice to the other fixing reasonable 


CONTRACT ACT, S. 11. 

period for perform.ance. {Fawcett, J.) Sham-* 
suDEiN Tajbhai V. Dahyabhai Maganlal. 

48 Botu. 368 : 26 Bom. L. R, 105: 1924 Bom. 357 

contract act (TX of 1872)— 7/ exhaustive. 

The Indian Contract Act deals only with a part 
of the law of contract applicable to British India. 

/,) Jatindpa Ch.andha Chgwdhury 
V, Rangpur Tobacco Co . 1924 Cal. 990. 

■ S. 2— Contract — f' onsidcration — Bonus 

' to emp'oyee — Promise to p^y — Suit to enforce — 

' Maintainability — Transfer of ownership in 
bonus to employee by employer — Suit io recover 
bonus in oa’^c of — Maintainability. 

In a suit which was dismissed lor want of a 
cause of acuon the allegations, in the plaint 
were that the plaintiff, 'a godown-keeoer in the 
emoloyment of a Mahomedan firm, was credited 
with a bonus of Rs. 3.500 out of the profits of the 
firm in consideration of the good services ren- 
dered by him and of the final profits made by the 
firm, that bonus was carried to plaintiff’s credit 
in the fii-m's books in 1919. and that in 1920 he 
was allowed to draw out of it Rs. 420 but that 
the defendants refused, in spite of his demand 
to pav the balance. 

Held by the Officiating Chief Justice.. — The al- 
legation in the plaint disclosed a case ot a com- 
pleted gift and a transfer of ownership in favour 
of the r laintiff; if ownership in the bonus was 
completely transferred, and there was more than 
a mere promise without consideration to give the 
plaintiff a bonus, it was immaterial that the 
amount was originally of the nature of a bonus; 
and the suit was wrongly dismissed on the 
ground that the plaint disclosed no cause of 
action. 

' Held by Srinivasa Aiyangar,] . (Conc.urringh — * 
The plaintiff’s claim should be deemed to be 
based on a contract, apart from any question 
whatever ri a contemplated gift and apart from 
any relationship between t’ e parties of depositor 
and denositee or creditor and debtor, and the 
plaintiff had a case on the footing of a contract 
which was olea'dy sustainable [S>pencer, 0- C, /, 
and Srinivasa Aiy<^ngar, J.) K AN akasab APATHY 
Mudaliar V. Hajee Oosman Sahib 

20 I, W. 910; 47 IUL.L. J. 791. 

CONTRACT ACT, S, 3 — Receipt — If requires con- 
sideration. 

A receipt is merelv evidence of a fact. It is not 
an agreement requiring ennsrderation to make it 
a valid contract (HTlUfax, A. J. C) Sale (VIu- 
HAM.AD V. Ramratan Tiwari. 1924 Nag. 156. 

S. 2 — Compromise of doubtful right is 

enough basts for agreement — Cofitract Aot, S. 25. 

H an agreement is entered into upon a supposi- 
tion of a right or of a doubtful right it shall be 
binding. The compromise of a doubtful right is 
, a sulficieut foundation for an agreement. 1 Atk. 
2 Foil. 5 H. L. 85 Dist. [Dawson Miller, C.J., 
Mullick and Foster^ JJ.) HarihaR Prasad v, 
Kesheo FRASAD. 5 Pat. L. T. Supp 1 t 

1925 Fat es! 

^S. 11— Agreement to pay dower -Maho- 

medan husband— Minor under Majority Act but 
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major under personal law--Validity, See Majority 
Act. {SuhTawardy and Duval, JJ.) Mozharul 
Islam v. Abdul Gani Ala, 80 I. C. 914. 

'S. 11 — Lunatic — Mortgage in favour of 

--Valid. 

A minor or lunatic is not disqualified, as such, 
from being the transferee of immoveable property. 
A mortgage is a transfer of an interest in immo- 
veable property and a lunatic is not disqualified 
from being the transferee for the same reason 
that he is not disqualified from being the trans- 
feree in the case of a sale. [Kendal, A. J. C.) 
Sheoratan Singh v. Kali Chakan. 

11 0. L. J, 498 : 79 I. C. 955 : 1 0. W'. N. 197 : 

10 0. & A. L. R. 543. 

S. 11 — Minor— Sale in favour of — Cove- 
nant annexed to contract of sale —Enforceability. 
See Deed, Construction. 46 M. I. J. 464, 

S. 11 — Minor— Contract for marriage — 

Contract by patents — Breach — Right to sue for 
damages. 

Where a contract is made by a guardian of a 
minor so as to be binding on the minor and is 
for the benefit of the minor, there is an enforce- 
able contract in law and the minor can enforce it. 
Consequently it is open to a minor to sue for 
damages for breach of contract of marriage en- 
tered into on his or her behalf by the parent. 
[Taruporewala, J.) Rose Fernandez v. Joseph 
Gonsalves. 26 Bom L. R, 1035 : 48 Bom 673. 

S. IL— Minor— Sale— Setting aside— 

Decree for repayment of money. 1924 A. 156, 

S, 11 — Money paid to minor — Agrcemtni 

to pay oA attaining majority— Legality of. 

If a minor accepts money except for necessaries 
he cannot be compelled to repay this and any 
contract to do so made by him as a minor is void 
against him but if when of full age he takes it 
upon himself to repay, there is no reason either 
in law or in equity why this agreement should be 
deemed unlawful. [Daniels and Dalai, JJ.) 
Narain Singh v. Chjranji Lal. 22 A.L J. 461 : 
46 A. 568 t 79 I. C. 945 : L. R. 5 A. S5S ; 

1924 Ail. 730 t2), 

— S. 13 — Blind man —Contents of docu- 
ment misread — Signature — It binding. 

Where the .signature of a blind man is obtained 
to a document by the contents being misread to 
him, the plea of non est factum is open to him 
and the document is not binding on him. The 
same rule applies to an illiterate man but quaere 
if the rule would apply to a man who can read 
but who forbears to read ?. [Das and Ross, JJ.) 
Hem Singh v, Bhagvvat Singh. 80 I, C. 67. 

Ss. 16 and 74 — Mortgage — High rate of 

interest — Power of court to reduce. 

1924 lah. 21. 

— Ss. 16. and 74 — Mortgage — Interest — 

High rate — Penalty — Relief against, 

1924 P. 71. 

‘S. 16 — Amending Act of 1899, S. 2 — Un- 

consctonableness of bargain, if can be gone into 
— Position to dominate will. 

By Sub~S. 3 of S. 16 three matters are dealt 
with. In the first place the, relations between 
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j the parties to each other must be such that one 
I is in a position to dtuninate the will of the 
other. Once that position is substantiated the 
second stage has been reached, viz., the issue 
whether the contract has been induced by un- 
due influence. Upon the determination of this 
issue a third point emerges, which is that of 
the onus probaudi. The burden of proving 
that the contract was not induced by undue 
influence is to lie upon the person who was in 
a position to dominate the will of the other. 
Error is almost sure to arise if the order of 
these propositions be changed. The uncon- 
scionablenees of the bargain is not the first thing 
to be considered. The first thing to be consi- 
dered is the relations of the parties. Even 
though a bargain had been unconscionable a 
remedy under the Contract Act does not come 
into view until the initial fact of a position to 
dominate the will has been established. Once 
that fact is established, then the unconscion- 
able nature of the bargain and the burden of 
proof on the issue of undue influence come 
into operation. The decision in 42 Cal. 690 
which lays down that “ where there is ample 
security, the exaction of excessive and usuri- 
ous interest in itself raises a presumption of 
undue influence which it requires very little 
evidence to substantiate,” is wrongs [Lord 
Shaw.) Raghunath Prasad Sahu v, Sarju 
Prasad Sahu. 22 A.L.J. 105 : 

19 L. W, 470 : 2 Pat. L. R. 87 : 

34 M. L. T. {P.C ) 57 : 26 Bom, L. R. 595 : 

3 Pat. 279 : 28 C. W N 834 : 51 1. A. 101 : 

6 Pat. L.T. 72 : 1 0. W. N. 210 : 

82 I. C 817 : tl924) M. W. N. 638 : 

1924 P. C. 60 : 46 M.L.T 610. 

— S. 16 — Helplessness of borroxoer — Caused 

by lender — Mortgage — High rate of interest. 

Defendant a pirdanashin lady had her proper- 
t'es aHacbed in execution. She approached the 
plaintiffs for a loan and one of them promised a 
loan on the security of the property at 12 per cent. 
The defendant thereupon obtained an adjourn- 
ment of the court sale, but the plaintifis did not 
advance ihe loan. Subsequently on the last ad- 
journed date for the sale, the defendant obtained 
money on mortgage from the plaintiffs at 24 
per cent, with 3 monthly rest? and containing a 
condition of foreclosure. 

Held, that the helplessness of the defendant 
was.,to a large extent caused by the plaintiffs 
having promised to lend her at a reasonable in- 
terest almost up to the date of sale and thus pre- 
venting her from going to other money-lenders, 
that she was forced to consent to these onerous 
terms by reason of the last day for sale having 
approached, and that the terms of the mortgage 
were hard and unconscionable. [Wazir Hasan 
and PuUan, A. J. Cs.) Ghanisham Das v. Mt. 
Masjida Narain Bibl 10 0. & A. L R. 612: 

11 0. L. J 523: 1 0. W. N. 275 : 1924 Oudh 423. 

S. 16 — Undue influence — Proof of — Posi< 

Hon to dominate — High rate of interest — Urgency 
of borrower. 

In order to prove a case of undue influence 
against a lender it must first be proved he was in 
a position to dominate the will of the borrower 
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and next that the bargain was unconscionable. 
The mere fact that the borrower was in urgent 
need of money does not show undue influence. 
Nor is a high rate of interest by itself sufficient, 
in the absence of domination of will. [Uas and 
Ross, JJ,} Debi Bakchand v. Mt. Barakatun- 
issA. 78 I. C. 565. 

S. IQ— Undue influenoe — Mortgage to 

cr/'dilo^ — Extent of security. 

Where the defendant, mortgagor, was a busi- ! 
nesstnan well aware of the conteots of the docu- 
ment be was executing, the well-known prmciple 
that the signature altacbed to a document 
supposed to be of a wholly different kind or not 
to contain a clause so important as to substantially 
to alter its character, is invalid on the ground 
that the mind of the person signing did not ac- 
companv the signature, does not apply. The 
principle does noi aho apply where tlie person 
signing is estopped by negligence from denying 
that he did not understand what he was signing. 
[Burton, J.C.) Officjal Assignee of Madras v. 
John Logan. 2 Mya. L. J. (B. & C.) ly. 

S. 16 -Undue influence — Mortgage- 

High rate ol interest, 1924 Oudh 118 l2). 

S. 16 -Undue influence — Proof of — 

Distressed slate of mind of vendor. 

6 Lah. L. J. 446 : 1924 Lah. 337. 

S. 'iG— Undue influence— Pur dunashin 

lady- -Fiduciary relationship. 

The execution of a documeDt is induced by un- 
due influence in fact in a case w'heie the mind of 
the person who executes the document is not free 
and unlettered, ai d w’here the execution of the 
document is proved to have been induced by son e 
person possessing a personal ascei dancy over 
the will of the person who executed the docu 
ment ; if one person, having a domin-on over 
another person’s wdl, induces that other person 
to execute a d'^cumeitt. wTeiher it be in his 
favour or in favour of the third person, iben the ; 
doctrine of undue influence applies, at.d the Court ! 
will not allow that document to stand. Or agam, i 
where one person is in a fiduciary rtlation.-hip j 
to the peisori who executes Ihe docun ei^t, and the 
person, who is in this fiduciary relationship to 
the executant of the documer t benefits under that 
document, then the Ct ui t will as.sune, ii the rela- 
tionship is such that ii may reasonably result in 
undue influence, that the exeemioc of the docu- | 
ment was induced by undue influence. The i 
ordinary cases of fiduciary lelation.'hip are those : 
of physician and patient, trustee and ctsiut quae ! 
trust, laient and child and in all such cases | 
where the pt rso'* in the fiduciary re lation receives i 
a benefit under the decumeut, ihe C mtv^ili aS' I 
sume w'iihout proof that it is a d( cument the 
extcution of W'hich was not faiily ariived at, and 
it will set that document aside, unless the person 
beiufiting under it can satisfy the Court that ibe 
eiecntant had independent hgal advice. 
[Sandtrson,C J and Vi almsUy, J.) Bhola Nath 
Seal v. Bhuthnath StN. 40 C. L. J. 893. 

^ 17— Fraud — Plea of— Allegation ar d 

proof— Particulars. 1924 A. 17. 

Y D 1924—25 
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S. 19- A— Undue influence — Avoidance of 

deed — Transferee from person entitled— Rights of. 

Where a transaction uf mortgage is alleged to 
have been biought about by unuue influence ex- 
ercised on ihe mortgagor and ihe mortgagor 
himself did net at any tune avoid the contract of 
inongage and chd not stek to avoid it as delend- 
ant in a suii on ihe rnoiigage, it is no^ open to a 
transferee irom the mongagor of a poriion of the 
mortgaged property to avoid the contract on the 
ground ol ur>riiieii fiueuce. [Mtwbould and G/iose^ 
JJ.) Shailesh Chanuka Guha v. Bechai Gope. 

40 0. L. J. 67 : 1925 Cal 94, 

S. 23 — Bond for future adulterous inter- 
course— Validity. 19 I. W. 617 ; 76 I C. 306 : 

1924 Mad. 159. 

S. 23 — Chain periy— Maintenance — Lega’ 

lily of. 

Id India, champerty or maintenar^ce is not 
illegal. {Lord Aikin^on.) Sri Raja Vatsavava 
Venkata Si bhaukayamma t, Sri Poosapati 
VeNKATAPathi Raju. 20 L. W. 298 : 

26 Bom I, E. 786 : (>924) M W N 607 : 

80 I C. 807 ; 35 M. L T. (P C. ) 210 : 

L. K. 6 P. C. 147 : 29 C. W. N. 57 : 

47 M. L. J. 93. 

Sa. 23 and 65— C/if/ fund— Lottery — 

Discontinuance in the inia die— Subscriber if en- 
titled to sue jar a rtfurd of subscriptions paid — 
Severance of legal from illegal part of the con- 
tract. 

The defendant was carrying on a chit fund. 
There were 500 subscribers each payipig one 
rupee per month. The chit was to go op lor 50 
monihs and eveiy month 2 prizes of Rs. 25 each 
Were to be drawn by lot ; any subs'iiber who hap- 
pened to win a prize would get Rs. 25 at once 
ana bad to pay thereafter only As. 8 a month 
while it be wms a second prize he would be given 
Another Ks. 25 and iheieafler hts subscriptions 
would cease and his name wc uid no longer be 
iDclodtd in drawing the prize. Ai the end of 
5U monihs all subscribers who had won no 
prize would be paid back the wh< le of the money 
they had subscribed Held, that the arrangement 
was cleat ly a loitery. Wheie the Maktholder 
discontinued the chit after 27 months and there- 
upon a SI bscnber sued him ior refund oi the 
bub5^CIipticns he had pa'd, Held per Knshnan, 
J. \Oc gtrs, J. d'sseutii g} ihe main point was to 
pay back ihe total amount of subscripiions paid 
while ibe arrargtrntnt to give prizes was only a 
collateral one seivii g as ao inducement to join 
the chit and hence the former was seveiab’e from 
the latter and the idegahty of the latter did not 
necestaiily attach to ihe fermer. The suit for 
lefuiid was theretore mainiainable, (1919) M. W. 
N. 57u not foil 

Per Odgers, J, — As a material part of ihe illegal 
purpose had been carried out, the subscriber 
was not entitled to rtcovep the amounts paid, as 
both the plaint'fl and defendant were in pari 
delicto and there was no ground ter hclding that 
hey were not pot'or csi conditio possntentis. Nor 
is the case one to w hich S. 65 of the <^ontract Act 
would apph as the contract w as i lupal m m the 
beginnii g. [Hrishnan and Odgets, JJ.\ Naga^pA 
pJLLAi V. Arunachalam Chetty.47 M. L. j. 876. 
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CONTE^CT ACT, B. 28. 

S. 23 — Documents fortning part of one 

illegal transaction — Enforceability- 

Where a bond is executed as part and 
parcel of an illegal transaction the bond 
cannot be enforced. 32 B. 449, Kef. [Baker, O J C,i 
Kashi Ram v. Barkya. 7 N L. J. 13 

77 I C. 48: 1924 Nag. 101. 

S. 23— Judgment-debtor — Transfer of 

decree— Object to defraud — if can be enforced, 

1924 Mad. 189 

S. 2S — Money lent to effect divot ce— 

Custom — Public policy. 

Where a creditor lends money to another, 
knowing that it is to effect a divorce between a 
husband and wife and to pay for the marriage ex- 
penses of ttiat marriage, the consideration is not 
unlawful, astheie is a cusiom among the lower 
castes for divorce being granted i)n payment of 
■expenses. In such a case the onus is on the 
debtor to prove that there was no such custom. 
{Kinkhede, A. /, C.) Narayan v. Lakshman. 

80 I. C. 885, 

S.23^Suretv bond — Bail — Agreement by 

principal to indemnifv surety — Contract illegal 
^nd void. Sec Cb. P. Code. S. 513. 

20 N. L. B. 166. 

S. 23 — Transfer of property — Illegal or 

immoral object — Rights of vendor to recover pro- 
perty — in pari delicto. 

It is a well-established rule of equity that a 
person w lo has transferred a property to another 
for an illegal or immoral purpose cannot get it 
annulled ii the intended purpose has been carried 
■out. A gift of property to a female in respect of 
past and future cohabitation cannot be set a-ide 
at the instance of the donor when the object of 
the gift has been accomplished. 28 413, Roll. 

{Krishnan, J .) IvatuRI BRaHMayya LiNGAMri. 
Kamisetti Mallamma. 20 L W 323 : 

(1924) M. W. N 600 : 
82 I.C, 14 : 1924 Mad. 849 : 47 M L. J. 652. 

Ss. 23, 26 and 27 — If exha^^sHve — Agree 

ment to associate for life with one body of men 
■and not anothc*' — If contrary to public policy . 

Ss. 23, 26 and 27 of the Contract Act cannot be 
regarded as exhausting all the instances of agree- 
.ments which are contrary to public policy. An 
agreement by which a man binds himself to 
associate tor the whole of his life only with a 
certain body of his feUow men and to abstain 
completely from associating wim another body is 
one which ought not to be enforced and for 
the breach of which no penalty can be cla'med 
(Neave, A- J. C.) Lal Khan v. Kimman Khan. 

10 0- & A L. R. Ill : 27 0. C. 100 : 

11 0. L. J. 408 : 1924 Oudh 404 l2i. 

— --S. 24 — Covenant opposed tn law — 

Bagality. 1924 A. 8*', 

-S, fi^—Part of the consideration illegal — 

Effect. 

Under S, 24 if any part of a single considera- 
•tion for one or mo e objects or any one or any 
part of several considerations for a single object 
is unlawful the agreement is void, f'his applies 
where the whole contract is one and the legal 
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part cannot be separated from the illegal. Where 
the legal and illegal parts can be separated, the 
legal part can be enforced. [Baker, J, C.) Chooni 
Lal V. Nani Singh. 1924 Nag. 284 

S. 25—Mablakhandi — Jf a promise to 

pay. 

Mablakhandi is not a promise to pay under 
S. 25, Contract Act, so as to revive any debt 
which was barred at the date of it. [Rankin ^nd 
Mukherjee, 77.) Kshitish Chandra Das v. Umed 
Mandal. 78 I. G. 139. 

S. 25 (3)— Scope of — If include.s judgment 

debt. 

28 C. W, N. 322 ; 79 I C. 489 (2) : 

1924 Cal. 388. 

S. 28 — Fire insurance policy— Limit of 

time for filing suit — Condition as to forfeiture* 

A condition in a policy of fire insurance that if 
a claim is made and rejected and an action or suit 
be not commenced within three months after such 
rejection, all benefit under the policy shall be for- 
feited, is valid and ent mceable. 28 B, 344. Foil, 
{May Dung, J.) G. Rainey v. The Burma Fire 
AND MARINE INSURANCE Co ^ LtD. 

3 Bur. L. J, 104 : 82 I. C, 814 : 1924 R. 361. 

Ss. 29, 31 and 32 — Contract for pre-emp- 
tion — No time limit fixed — Enforceability of, See 
r. P, Act, S, 40. 

46 A. 514 

S. 30 — Contract to pay differences wager 

ing. 76 I. C. 906. 

8 BO—S^le of goods^Contract to pay 

differences — ['Vageritig transactions — Tejtnundi 
coniracts — Kaccha Adatia dealing with up- 
country constituents. 

It cannot be diypmed that a Kaccha Adatia in 
Bombay eoters inio tiansactions on behaii ot his 
up-country constituent with third parties in Bom- 
bay and thai when he enters into such transac- 
tions under instructions from his up-country cons- 
tituent, the third party is responsible for the losses 
to ihe up-couiury constituent. To the third party 
in Bombay both the Kachha Adatia and his 
constituent would be responsible. The name of 
the up-cuuntry constituent is not cummanicated 
to the third party in B ombay, but the name of the 
third piny with whom the Kacha Adaiia tran- 
sacts business on behalf of the up-country con- 
stituent is c >mmuiiicated to the up-couutry 
constituent. The Adaiia enters into contracts 
With tne third parties in Bombay on btihalf of 
his up-country constituent as an agent, the name 
of the principal not being disclosed. Where the 
plaintiff is employed as a Kaccha Adatia by an up- 
country constituent, and whei e transactions are 
entered into by the Adatia with third parlies in 
Bombay and where there is the circumstance that 
tha intention of the third parties is not snown to 
be to deal in differences only, it is not enough for 
the defendant to prove an agreement between 
himself and his Adaiia that the Adatia would so 
arrange business i r him as not to require him to 
give or take delivery. In order that a transaction 
may be treated as a wager, it is essential ihat the 
common intention of the two parties should bo to 
deal in differences only. 
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The two parties to the contract in the case 
would be the defendant and his agent on the one 
^haud and the third party with whom the Adatia 
enters into the contract on behalf of the defend- 
ant on t'>e other, [^hah, A. o, J. a?id Ktncaid, 
JJ,) MUKUND CftAND V. SoBHAGMAL. 

26 Bom L. E. 1097 : 1925 Bom. 79. 

S. — Wagering contract — Suit on — 

What d fendant has to prove. 

In a s iit on ac mtiact which defendant alleges 
to be by way of wager, ir is not sufficient for the 
defcndatit to show tciai neither pauy intended or 
conteinplaied that vhe e should be any delivery of 
good’. Hehastost^ow further that there was 
an agreement that nepher party should make or 
demand delivery. Wnere both parties took pains 
to create evidence to clothe ihe transaction with 
the appearance of a valid contract, much stronger 
evident e than was created is necessa’y to reout 
its effect. {HiiLUjax, A. J. C.) Kundan Lal tt. 
'Quadir Ahmed Ali. 1924 Nag. 290. 

80— contra ci~~ti/eaning of — 

Purchase of cotton — Provision for paymtnt of 
difference if delivery not taficn — Wager, 

Defendant agreed to purchase from plaintiff 
twentv candies ot cotton at Rs. 150 per candy 
.and deposited certain ornaments as earnest 
monev.Tne go ds were to be delivered on 1-1-1917 
The conirfici also provided if the price on the 
date fixed was over Rs. 150 the plaititiff was to 
give Che defendant the profits, On the date fixed 
for delivery the price had fallen down to Rs. 130 
and the delendant delaulted to take delivery. In 
■a sa t for damages by plaintiff Held, that the 
CQiuraoc was not a wagering transaction and the 
pUintirf was entitled to recover The mere fact 
that the parties had u^nece^sa^ii> stipulated for 
the consequences of a b each by providing for 
the payment of dirference in price btstweeu the 
contract rate and the price on the date of default 
did not make the cmtract a wagering one {^hah 
A C y, and Fawcett, J.\ BalvaNT Vishnu 
JV. Mlshkilal Shivmarayan. 

26 Bom L. R. 1194. 

S. ZO —Wagering contract — Principal 

■ and ag'nt — Burden of proof on plaintiff to estab- 

■ lish that tie was not hitnseif acting as principal. 

The plaintiff sued the defendant on a balance 
of account on a series of transaciims of the sale 
and purchase ot K^a tis alleged to have been 
-effected by the defendant through the plaintiff It 
was urged that thuugn the transactions were 
wagering ones, the pltf. was an agent oi the de- 
fendant and therefore the GolUteral liabilities as 
between plaintiff as agent and the delendant as 
principal were unartecred. Held, that the burden 
of proof was on the pla niiff to prove ihat he was 
not acting for himselt as a principal, and with 
the defendant as the other princii^al, but was 
. aciing merely as agent betvveen the piaiidiff as 
one principal, and the defendant as agent 
and one or m jre otaer principals, third 
parties ; that in the absence of a single 
instance to ebtabli.-^h hh deulings wnh 
any other party than the defendant, the lower 
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Court’s finding that the plaintiff was not an agent 
wasjubtified. {Boys. J,) Firm Hira Lal Umkas 
Singh v. Firm Sri Rom Bru Mohan Lal. 

L. R. 5 All. 642. 

S. SO — Wagering contract — Sale of shares 

— Stock exchange — Payment of differences. 

In a suit by plaintiff for recovery of money on 
account of shares sold bv him to deiendeut 
upon the Madras stock Exchange of which they 
were both members, the defendant pleased that 
the transaciion in question was a dealing in 
differences and thus partaking of the nature of 
a wagering contract. Hcld^ that the burden lay 
on the defendant to prove amutual under standing 
between the parties that the shares should not 
be delivered but only the differences paid, The 
unus was ail the greater in this case because 
both the parties wf*re brokers. [Spencer, O. C. 
J. and Beasley, J.) G. SiRUR v. Bhamia. 

20 B, W. 971, 

S. 38— Applicability— Joint principals — 

Liability of agent to amount. 

75 I. C. 1022. 

S. 39 — Breach of contract — Anticipatory 

breach — Acquicstnee by other party to the contract 
in the repudiation — Termination of the Qoniract. 

An anticipatory breach; that is to say, a breach 
of the contract beioie time has arrived for per- 
formance is a matter of intention. If one party to 
the CoQtract, by words or by conduct, expresses to 
the other party an intention not to perform his 
obligation under the contract when the time 
arrives for its performance, the latter may take 
dim at bis word and accept the repudiation of the 
promise and sue him for breach. The legal pusi- 
lion is this. Tne first party has, in fact, made an 
offer. This offer ia ‘T am not going to periorm the 
contract. I offer lo end it here and now, and to 
accept the consequences of ending it, those con- 
sequences being you can sue me for damages for 
my refusal." The other party may or may not 
accept that offer. If he accepts, then by consen- 
sus the contract is determined but with a right 
to damages against the party who has refused to 
perform. But it is the intention of the contracting 
parties that can either tie or untie the bonds of 
a contract. It is open to the party guilty of a 
breach to retract bet ue the other party acquiesces 
n it and thereby puts an end to the contract. 
{Scott Smith and Fjorde^ JJ.) Jhandoo Mal 
Jagan Neth V , PauL Chand Fateh Chand. 

5 Bah. 497, 

— -S. 43 — Rent and cesses — Lessees — Lia- 
bility of heirs of origioal lessee, Mohendranath 
Lose v. Abinash Chandra Bose, 77 I. 0, 364. 

— — 'S. 43 — Joint mortgagees — Subsequent 

undertaking to pay amount to one mortgagee — 
If a'valid discharge. 

An undertaking given by a mortgagor subse- 
quent to the date of the mortgage to pay the 
amount due ti) one of two co-mongagees at a 
tutuie date is not equivalent to a discharge o£ the 
mortgage. To amoum to a valid discharge there 
rausL either be payment to one of the joint moft^ 
gagees or the other mortgagee must consent to- 
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the mortgage being superseded by the subsequent 
undprtakir g. 20 M, 461 ; 36 Mad. o44 \F, B.) 
41 Botn. 300 at 308 (P. C.| referred to, (Devacfoss, 
and facksov, JJ,) PEKl Ramaswami v. ChaI^dra 
KottAYYa. 47 M. L. J. 840. 

S, 45 — Joint promisees — Suit by each for 

his share — MaintainabiHty. 

Under S 45, Contract Act, in regard to a promise 
made to two or more persons jomtly, proceedings 
to enforce the claim must be taken by all pro- 
misees and a suit brought by one of several 
creditors or partners is liable to be dismissed 
(Pridcaux, A.J. C.j Kiseklal v. Chendra. 

1924 Nag. 196. 

S. 46 — Mortgagee 7inde'}iaki7ig to pay 

debts 0 f mortgagor — Failure — Effect. 

Where a mortgagor leaves part of the mortgage 
amount with the mortgagee, and the latter under- 
takes to pay off specific debts of the f'-rmer, the 
same must be done in a reasonable time. Ii he 
fails to do so, it amounts m a breach on bis part 
and he cannot get putsession, but to the extent of 
the consideration passed, the mortgage will be 
valid. [Kendall, A. 7. C.) Collector Singh v. 
Madari Lal. 78 I. C, 738. 

S. bO-’-Paymeni of revenue — Revenue 

money order — Bengal Touji Manual, R. 61 — Pay- 
ment to post office If different. 

Reading S. 50, Contract Act, along with R, 61 of 
the Bengal Touji Manual, where land revenue is 
sent to the Collector through the Post Office by 
means of a Revenue Money Order before the last 
day it is payable, it ia a valid payment. [Newbould 
and Gkose, JJ.) Bilast Chandra Roy v. Rajen- 
DRA Chandra Das Roy. 78 I. c 661 : 

51 Call. 776 : 1924 Cal. 8b9. 

S. bl— Non-delivery by seller without 

paymertt. 

Unless a special contract to the contrary is 
definitely proved it must be presumed that the 
goods were to be paid for at delivery and that the 
buyer in refusing lo make such payment is gnilty 
of a default The onus is upon the buyer to 
prove his assertion contrary to usual practice 
Very strong and cogent evidence on the part of 
the buyer would be required to prove that the 
pait-es intended to depart from the general 
practice. {Abdul Raoof and Motisagar, JJ) 
Verman and Co. v. Firm of Gopal Das Ram 
Lal. 1923 Lab. 363, 

S. 63 — Performance made impossible — 

Damages— Suit for. 

If a person makes performance of a contract 
imp 3-ible, be cannot claim damages on the basis 
of a breach of contract. {Baker, 1. C.) raksingh 
V. Narayan. 80 I. C. 9i9. 

^ — S, 53 — Applicability — Impossibility due 

to default of oonhacitng party.. 

S, 56, Contract Act, has no apr^lication to a case 
where tne impossibility is due to the default of 
the contracting party himself. (Ross and Das, JJA 
BA^AESl Prasad v. Mohi-ud-din Ahmed 

3 Put 681; 1924 P. 686. 
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S. bB— Appropriation of payment- Debtor- 
appropriafing payment on behalj of himself and 
others— Creditor holdt7ig paymtdt in suspense 
account — Effect of. 

Where a debtor makes a payment with a direc- 
tion that it should be appropriated in a particular 
way 3nd foi a particular debt, S. 59 ot the Con- 
tract Act is specific and mandatory to the effect 
that it must be applied in that way, A failure to 
carry out that statutory provision frr a sirgle 
hour or a sit gle day is a breach of duty, A cre- 
ditor may refuse to receive a pavment it he does 
n( t agree to the specific direction as to the ap- 
propriatK n thereof, But such election must be 
made at once and if he d es not at once reject the 
payment it is too late for him to contend that he 
has not received a payment legalh ar prop iated 
to the particular de bt. {Lentannc and Carr, JJA 
Foster v. R. M. A. L Chetty Firm. 

2 Rang. 3C4 ; 82 I. C. 660 ; 1926 Rang. 4. 

S. 61 — Apt } opriaiion of payments—Rulc’ 

as to. 

Under S. 61, Contract Act, where neither rarty 
makes any appropriation, payments are to appbed 
in the discharge of debts in order of time. {Ross, 
7.) Firm Amrit Paiyak Bilat Mandal v. Firm 
SuNDAR Ram Kamphal Ram. 78 I.C. 910, 

Ql— Creditor can apbropriait in ab- 
sence of presumed or express imeniion of debtor, 
A creditor can appropriate a paj ment made by 
the debtor towards payment of his debts and 
accepted by the creditor as such in the absence of 
any express or presumed intei.tions of ihe debtor 
to the contrarv : but expost facto appropriation of 
payment by the creditor cannet prevail. (Rup- 
chand Bilaratn and Ktnnedy, A 7. C.) Firm of 
Budhuram V Kimatkal Bhojraj. 

1924 S. 137, 

S. 62 — Settlement of damages is not 

novation. 76 I, C. 440, 

S. 6S — Substitution of new contract — 

Effect on old one- Performance, 

When at the request rf a creditor, the debtor 
promises to pay the debt to another the old debt 
is extii^guihhed and cannot be enforced, its place 
havmg been taken by the sew contract. {Ktn- 
khede, A, J, C.) Ganpati v. Jairam. 

811. C. 1019. 

S. 65 — Agreement in contravention of 

law— Money paid under- — }f recoverable. 

'An agreement to transfer occupancy lands, 
contravenes the provisions of law and hence is 
void. Money paid under such an agreement 
cannot be tecovered by suit. [Baker, J. C ) Nar-- 
siNGH V. Narayan. 80 I. c. 949.. 

S. 65— Agreement to transfer decree — 

Death of decree-holder — Recovery ot earnest 
money. Mt. Ramdulari Kuer v. Jang Bahadur 
Singh. 77 I. C. 378. 

S. 65 — AppHoahiUty— Money paid under 

illegal contract— If can be recovered. 

S. 65, Contract Act, applies to a case where 
money is paid under a contract which is illegal. 
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but neither of the parties knowing its illegality. 
Equity requires a refund of the money in such a 
case. {Prideaiix, A, J. C] Narayan v, Motisa- 
20 N. L. R. 87 : 78 I. C. 343 : 1924 Nag. 133. 

S. 65 — Contract by disqualified pro- 
prietor — Right to recover money paid, 

Wh^re a person enters into a contract with a 
disqualified proprietor whose estate is in the 
management of the Court of Wards, the contract 
15 void and no comoensation can be allowed to 
the other party under S. 05 of the Contract Act 
{Neave and Kendall, A J. C.\ Hari Kishun Das 
V, CllOUDHURI MAHuMED SaFI JaNs 

10 0. & A. T.. R 491 : 80 I. C. 8^0 . 
n 0. L, J. 508 : 1 0. W, N. 182 : 1924 Oudh. 183.' 

S. 65’— Void contract — Right to recover 

comhensa Hon. 

Where a contract is void from the very inceo- 
dion, the promisee is not erititled to recover com- 
pensation under S. 65 of the Contract Act. {Dalai, 
J.) Ram Dayal V. Nimar Singh. 

11 0. 1. J. 360. 

S as— Applicability. 

S. 68 does not apply to a case of mortgage 
made by the father of certain minors, when there 
is nothing to show it was for suppl>iag necess- 
aries tne mm irs. [Mukerji and Dalai. JJ.) 
Lalman V. Kalka Prasad, 

81 I. G. 1041 : L. R. 5 A. 729. 

S. Interested'*— Meaning of — 

Person henefitting by payment — Duty to re- 
imburse. 

The word “ interested” in S. 69, Contract Act. 
should not be interpreted narrowly. If bona fide 
one believes that he has an interest in property 
and pays money for preserving the property, there 
is no reason why the person ultimately benefitdng 
by the payment should not be liable to pay the 
money to that person. {Jioala Prasad and Ross. 
JJ.) Mr. Dulhin Sona Kuer v. Mt- Bibi Ale 
Fatima. 77 I. C. 167. 

s 69 — Minor —Necessaries — Payment of 

^Government of revenue — Right of creditor io a 
decree against the estate of the minor, 

Wnere money has been advanced for payment 
of land revenue d ie from a malguzari estate 
owned by the minor, the creditor is entitled to a 
■decree against the minor’s estate, such payment 
being considered as one for the necessaries of the | 
minor proprietor. [Ktnkhede, A» J. C.) Lachhi 
^Kam tJ. Pahlad Singh. 7 N. L J. 199 

Ss. 69 and 16— Payment by plaintiff of j 

municipal tax properly leviable from defendant 
— Right to reimbursetnent 
The plaintiff in order to save bis goods from 
being distrained was obliged to pay a Municipal 
tax which was properly leviable trom the defen* 
dant. Held he was a person ” interested in 
the navment of the money within the meaning of 
Section 69 of the Contract Act. It makes no differ 
ence in this resoect that the tax was sdll wrongly 
demrnded from the plaintiff, nor that the defen- 
dant had him-^elr raised objections to the tax 
•when it was demanded from him. As the defen- 
^dant had enjoyed the benefit of the payment made 


CONTRACT ACT, S. 73. 

by the plaintiff, the case may also fall within 
Section 70, [Chandrasekara Aiyar, C. J. and 
Subbanna,].] Naraniah Ven'kataramiah. 

2 Mys. I. J. 49. 

S. 69 — Scope of— Co-mortgagor redeem- 
ing — S nit for contribution 

S. 69, Contract Act, contemplates only those 
cases where payment is made by a person under 
tio legal liability to make it and for another person 
who is bound in the law to pay it. It does n jt 
apply to a case where contribution is claimed by 
some of the mortgagors who have redeemed a 
mortgage against the purchaser of the title of one 
of the other mortgagors, as the latter is not a per- 
son from whom money is legally recoverable. 
[Baker ^ 0, J .C ) Parashram v Bondrusa 

1924 Nag. 238. 

S, 16— Applicability— ''Enjoy suck henc' 

fit ” — Meaning of. 

In order to enable a party to recover money 
paid by him from another under S. 70 it is neces- 
sary that the party sought to be made liable must 
not only have been benefited by the payment but 
must also have had an opportunity of rejecting 
such benefit. Where no such option is left to him 
and the circumstances do not show he intended 
to take such benefit, he cannot be said to have 
'^enjoyed such benefit^’ {Baker, O. J. C.) Parash- 
ram V. Bondrusa. 1924 Nag 238. 

S. 70— Assets of a deceased person — 

PuTchaser from an un-authorised person satisfy- 
ing decree— Whether entitled to recover the 
decretal debt from the assets. 75 I. C. 634. 

S. 70 — Hindu Widovr — Payment of debts 

of deceased husband— Payment by third person — 
Right to mdemnitv, 

The plaintiff, a relation of a Hindu widow in 
possession of her husband’s estate paid off certain 
debts incurred by her husband at the request of 
the widow and thereby conferred a benefit on the 
estate. After the widow’s death the plaintiff 
sued for recovery of the sums so paid from the- 
estate in the hands of the reversioners. Held 
that the plaintiff s claim was maintainable under 
S. 70 of the Contract Act {Kinkhede, A.J,C.) 
Mt. Sun da r v. Bhopat. 

83 I. C. 686 : 7 N. L. J. 167. 

S. 72 — Money paid under mistake — Suit 

for refund. 

Plaintiff authorized his bioker to buy property 
X from A and paid him an advance. The broker 
paid the amount to B in respect of another pro- 
perty. Held the plaintiff could recover the amount 
paid from B. (Raymoiid and Kennedy, A. J. C.) 
NARUMAL WaTOOMAE V. ypSlFALLY NOORDIN. 

78 I. C. 794 (3). 

S. 73 — Damages — Contract for sale of 

land — Breach — Damages. — Measure of — Time if 
the essence of the contract, 

Plainuff comracted to buy a building in the city 
of Bomday for 18 Lakhs of rupees and paid oue 
lakh of rupees as earnest money to the defendant 
Ti^e contract was entered into iu January 1920, 
and the sale was to be completed within six 
months. The building was erected on leasehold 
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land which had been taken by the defendant for a 
term oi i:0 years from the year 1886. At the date 
of the sale a tenant was in possession of the 
buildi ig for a term expiring in March 1920 A 
few days after the contract for sale the plaintiff 
contracted to resell the building lo a person who 
was desirous of opening a hotel. The tenant 
claimed that he was entitled to a renewal of a lease 
from the defendant fora period of six years under 
an oral contract. The tenant gave notice of his 
claim to the plaintiff and also sued the defendant 
in May 1920 for, specific performance to grant a 
fiirther lease. In April 1920 the solicitors ol the 
defen'dant sent the title deeds ol the properties to 
the plaintiff’s solicitors for investigation. In 
August 1920 the per son With whom the plaintiff 
had contracted to resell the house wrote to the 
plaintiff statmg that if the sale lo him w'as not 
completed by November 1920. he would cancel the 
contract. The plaii t f¥ in tiis turn asked the def- 
endant to complete the sale before November . 
1920 making time the essence of the contract, .is 
the detendant failed to fuffil t^e contract within 
time the person with whom the plaintiff had c m* 
tracted to resell the building cancelled his con- 
tract. In a Suit by the plaintiff against the defen- 
dant for refund of the earnest money together with 
damages to the extent of 6 lakhs of rupees the de- 
fendant counter claimed for specific performance 
He/d^ that the pUint'fi was justified in making 
time the essence of the contract and that the time 
lie gave was reasonable. The deiault therefore lay 
on tnc part of the defendant who was bound to 
return the earnest money and also pay to the 
plaintiff ail the costs incurred in the investigation 
of title. The plaintiff however was not entitled to 
damages on the footing ot the difference between i 
the Contract price and the market value of the' 
property on the date of breach. {Sha^i^ A,CJ. and 
Fawcett, /.) DhanraJGii?ji Narsinggirji v. Tata 
Sons, Ltd. 26 Bom. L. E. 858 : 1924 Bom, 473. 

— — S. 7S^Set off. 75 I. C. 7- 

S, 73 — Awarding damages — Specific, 

performance not granted for special reasons, 

1924 Lah. 163. 

S. 73 — Contract to sell land — Breach — 

Measure of damage — Date oj breach — If can be 
postponed. 

Where a contract to sell land is broken the 
measure of damages is the difference between the 
contract price and the market value on the date 
of breach. Where conveyance is demanded and 
refus<=d, the plaintiff cannot postpone the date of 
breach in order to claim higher damages. 
[Campbell and Moti Sagar ^ J J .) Akhtar Beg 
Haq Nawaz. 1924 Lah. 709. 

■ — "8. 73 — Damages contract for sale of goods 
, — Bteach-^’ Measure of damages— Resale-^Power 

' 

plaintiff sued defendant for damages for breach 
of contract for purchase of yarn and cloth, the 
defendant having failed to take delivery of the 
goods within the stipulated period. Held, that the 
measure of damages was the difference between 
the contract rate and the market rate at the date 
of the breach, the property in the goods did not 
pass to the purchaser till delivery and the vendor 
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could not resell the goods on the purchaser’s- 
account. Even though the plaintiff erroneously 
calculated the amount ot damages by having le- 
gard to the difference between the coniraci price 
and the price realized on resale, it is open to the 
Court to award damages according lo correct 
principles of law without insisting upon an 
amendment of the plaint, [Madeod, C. J. and 
Shah, J,) The NARSiNGOrRJi Manufacturing- 
Co, V. Sudan Saheb Abdulsaheb. 

26 Bom. L. R. 523 : 80 I. 0. 430 : 1924 Bom. 890- 

8 73— Damages— S hIc of goods— Instal- 
ment delivery — Default — Breach — Damages — 
Right to sue for. Nanjan Ahmad Haji Ali v. 
Sale Mahomed Peer Mahomed. 1923 Bom. Ii3. 

S. 73 — Damages — Measure of — Breach 

of Contract for sale of gt ods. 

Under a contract dated 2H — 11 — 1916 defendants 
sold to plaintiffs certain quantities ot shirting 
cloth, the shipments to be made from April to 
June. The period for delivery of the Mav ship- 
ment was extended to 31 — 10 — 1917 but no cloth 
was delivered before that date. Held, that the 
market rate on the 1st of November 1917 could 
be taken into consideration in assessing damages 
for failure to deliver the May shipment [Sander- 
son, C. J. and Richardson ^ J.) PannaLAL 
Sagore V Mukhram Radha IvISSEN. 

39 C. B. J. 77 : 80 I. C. 87 : 1924 Cal. 637. 

S. 73 — Damages for breach of coniraci^ 

SNilh regard to immoveable property— Whether 
English Lassj applicable — Good faith. 

The appellant gave a lease of some lands to 
the plaintiff under the belief that he was the 
lessee of it from his brother. He tailed to give 
possession as his brother had leased the ^ame 
to a third person. In a suit by the plaintiffs for 
damages for breach of contract which was 
decreed in the trial court it was pleaded on 
behalf of the appellants, that he had acted in 
I good faith, that the respondent must prove fraud, 

I collusion and misrepresentati m before he could 
claim damages. It was further contended that 
the fraud of Rnglish decisions was that an action 
for breach of contract with regard to immoveable 
property could not lie, beyond actual expenses 
incurred. [Bain v. F other gill. 1874 L. R. 7 H, L. 
158) FJnrcan v. T'horn Hill (1776) 2 W. B. L.. 
1078.) 

Held on appeal, that the rule of English Law 
laid down in Flurean v. Thojm Hill and Bain v. 
Fothcrgill was not law in this country, That in 
India S. 73 of the jndian Contract Act should: 
govern an action for breach of contract with- 
regard to immoveable property ; that the question 
of the appellant's good faith was immaterial and 
he was liable to fulfil his absolute obligation to 
deliver possession. A dikesavalu Naidu. v. Guru- 
natha Chetti 40 M. 338 ; Ranchood v. Manmohan- 
das 32 Bom, 165 followed. [Campbell and Zafar 
Ali, JJ.) Mahomed Abdul Lahtif Ahmad Ul. 
If . Ladha Ram and Mahla Ram. 

5 Lah. 637. 

S. 73 ^Damages— Contract for sale of 

goods — Preach by buyer— Measure of damages — 
Delay in resale by vendors— Fall in market — 
Loss if recover 'zble^ 
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In assessing damages for breach of a contract 
for the sale of goods the fundamental basis is 
compensation for pecuniary loss naturally flowing 
from the breach, but this is qualified by the plain- 
tiff’s duty to mitigate the loss consequent on the 
breach, and he cannot claim any part of the da- 
mage which is due to bis neglect to take such 
steps. If ihe seller elects to resell he must do so 
within a reasonable time from ihe date on which 
the contract evas broken by the bu\er. In such 
a case the resale price may be accepted as evi- 
dence of actual value of the goods at the date of 
the breach of contract But the seller cannot de- 
lay the resale until the market has fallen and then 
resell the property and thereby cause to the buyer 
a loss which he might not have sustained had 
the resale taken place within a reasonable time 
from the date of the breach of contract, where 
there is a clear breach of contract on a particular 
date subsequent negotiations between the parties 
do Dot affect their rights frt/er se u^'der the con- 
tract and Ihe seller if he wishes to resell must do 
so within a reasonable time after the breach. If 
be delays further he is thrown back on his reme- 
dy of damages on the ordinary basis of the differ- 
ence between the contract rate and the market 
rate on the date of breach. {Shah, A. C. J. and 
Fawceti, J ) Harichandrx v. Gosho Kahshikt 
Karjsha, Ltd. 26 Bom. L.R. 921 : 1925 B. 28. 

s. 73 — Earnest money and part pay 

meni —Difference, 

An earnest is something paid or given at the 
time of bargain to evidence the fact that the 
negotiation had ended in an actual and binding 
contract, and as a pledge for its due performance 
by the depositor, to be forfeited in case of non- 
performance bv his default, Though the plaintiffs 
owing to their default may not have any claim for 
damages, there is no justice or equity in allowing 
defendants to retain the sum paid to them in part- 
payment for the price of the goods which are ad- 
mittedly never delivered, and which beyond doubt 
owing to rise in the prices and in consequence 
of the plaintiffs' default they were able to sell at 
such better rates than they would otherwise have 
done. [Abdul Raoof and Moti Sugar, JJ„) 
Verma!^ fit Co. V. Firm Gopal Das Ram Lal. 

1923 Lah. 363. 

S. 73 — -.Non-payment of Surplus profits \ 

zti ihe hands of the mortgagee — Int'fcst by way 
of damages — Propriety of. 

Interest by way of damages can be awarded 
under S. 73 of the Indian Contract Act In most 
of the cases for redemption it is not till an ac- 
count has been taken, that it is discovered on 
what date there was a surplus in the hand of the 
mortgagee. In the case of surplus profits in the 
hands of the mortgagee, it cannoi be said, that 
any contract has been broken. Interest should 
not be allowed by wayof damages, [Mukerji and 
Dalai, JK) Saiyed Ismail Hasan v. Saiyed 
Mhhdi Hasan. L. E. 6 All. 036- 

8. li—Sale of goods — Contract — Breach 

— Shipment delayed — Reasonable delay — Docii- 
meni sent to Bank against pavment— Non-pay 
ment — Rights of Seller — Damages. 

On 17—12 — 1919 the defendant in Bombay 
ordered out from the plaintiffs at Manchester 


CONTRACT ACT, S. 74. 

goods on C. I. F. terms June — July shipment. The 
plaintiffs in accepting the order added that in 
the then state of affairs they could not guarantee 
delivery in time and it was understood that in case 
the goods were late, there should be no claim for 
late delivery. The goods were shipped in 
different dates up to 26 — 8 — 1920 and reached 
Bombay in October. The first ten bales w’ere 
taken delivery of by the defef>dant. But the drafts 
were sent through piffsh which bank, 'or the re- 
maming three shipinents, when presented to the 
dpfendant were cliNhonoiired. The plaintiffs 
thereupon sued the defendaitt for the price 
oi the goods or in the alternative tor damages* 
Held, that the defendant had no right to 
refuse to take delivery of the goods, he having 
agreed to extend the time therefor. The plaintiffs 
were entitled to and did j^end the goods within a 
reasonable period be' Ond the contract time. The 
property in the goods not having passed to the 
defendant, the plaintiffs were not entitled to sue 
for the price but onlv to cla'fn damages represent- 
ed bv the market rates at the date of breach, 
iMacleod, C J and Crump, J.) Bank of Morvi 
Ltd. d, Baerbin Bros. 48 Bom. 374 . 

26 Bom. L E. 155 : 79 I. C. 1012 : 1924 Bom. 335. 

S. 73 — E:<pIanation — AppUcability — 

Commercial contracts. 

The explanation to S 73, Contract Act, does not 
aoply to commercial contracts and where the 
goods are intended to be re-sold, the inconvpni- 
ence caused cannot be remedied by purchasing a 
substitute. [Madgovkar, A. J, C.)iGoverdhandas 
V, Rovvji HiRji & Co. 76 I. 0 62< 

S. 73, 111. in) — Interest — Righ^ to — Co«- 

tract — biteresi Act, S, 1. 

The only grounds upon which interest can be 
claimed upon a sum of money when the liability 
for that Rum is established are to be found either 
in S. 73, illustration («) of the Contract Act or in 
the Interest Act. Interest depends on contract,, 
express or implied, or on some ruD of law affow- 
[ ing it 40 A, 497 ; 17 A. L. J. 177, Ref. [Mooker- 
\ jee and Dalai, 77.) Jwala Prasad v, Hott Lal. 

22 A. L. J. 558 : 46 A 625 : 79 I. C 1049 : 

1924 a. til 

S. *14:— Enhanced interest payable oit 

default of payment of principal within specified 
time with or without interest — distinction in 
principal, ij any. 

For the purpose of bringing a case within the 
purview of S.74 of the Contract Act no valid dis- 
tinction can be drawn bat ween a case where the 
enhanced interest is stipulated for on default of 
payment of principal within speci6ed time with- 
out interest and a case where interest is prescrib- 
ed for the earlier period also 36 Mad. 229 
relied upon, (Wadr Hasan and Neavr, A. J. C.) 
Mahabir Prasad v, Mahomed Mustafa Khan, 
10 0, & A, L. E. 866 : 1 0. W. N. 66^. 

S. 74 — Enhanced interest — Running of 

interest front the date of default or from the date 
of the transactio7i — Distinction between ihe two 
cases, if valid for iht purposes of invoking ihe aid 
S. 74. 
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The language of the explanation appended to 
S. 74 by Act Vj of 1899 make? it clear that the 
intention of the Leg>slature vvas to abolish the i 
distinction that the provisions of S. 74 of the 
Contract Act can be applicable only where the en- 
hanced interest has been agreed up m to run from 
the date of the transaction and not from the date 
of the default. {IVazir Hasan and Heave. A J 
C,) Mah^bir Prasao V. Mahomed Mastafa 
Khan. 10 W. N. 669 : 10 0. & A. L. K. 866. 

S. 74 — Damages — Assessment of — 

Breach of Contract — Basis. 80 I. C. 297. 

S. 74 — Compound interest at higher rate 

—Penalty, 

A provision in a deed for payment of compound 
interest at a higher rate in case of non-payment 
of interest reguLrly, is a penalty under S. 74 
Contract Act. [Neave^ J.) Nihora Khan v, 
Mathura Khan. 81 I, C, 758. 

S. 74 — Compound interest at the same 

ra^e as simple interest— If penal, 

A sttpnUtion by a borrower to pay compound 
interest at the sa ne rate on default of payment of 
inte-est is not oenal under S. 74. [Dfvadass and 
Madhavan Hair, JJ,) ANANJapepumal KonaR 
V. PlTCHAMUTHU NADAR. 20 L. W. 988 *. 

47 M. I, J. 910. 

■ S. 74 — Enhanced rate from the date of 

default. 26 0. C. 352 : 77 I. C. 768 : 

10 0. L. J. 611. 

S. Enhanced rate on default of 

payment — If penalty, 

A provision in a bond for payment of a certain 
sum On a certain date and on default interest at a 
certain rate, the stipulation is by way of penalty. 
{Dalai, J. Q FaQir Chand v. Baij Nath. 

75 I. C. 888. 

8 74'— Higher rate of interest by oral 

•agreement not allowed. 77 I. C.523 : 

5 Lah h. J. 439. 

S. 74 — Hindu Law — Partition — Annuity 

granted to one of the members in hen of share — 
Provision far resumption of share in defauli of 
payment of annuity —Penalty —Rtlief against. 

At a partition between three brothers forming 
a ioint Hindu family, the properties were divided 
into three shares and the properties falling to the 
share or one of the brothers were added to the 
share of the other two brothers in equal moieties 
in Consideration of his getting an annuity from 
them severally. There was a provision in the par- 
tition deed that if there was default in payment 
of the annuity, the annuitant should be entiiled 
to resume that portion of his share wdiicfi had 
gooe to the defaulter. One of the brothers having 
made default i-i payment of his share of the aa- 
nuity. annuitant sued for resumption of the pro- 
perties allotted to him at the partition but the low- 
er appellate court decreed tne arrears of the 
annuity and 'believed defendant against the re- 
sumption of the properties building that the stipu- 
lation was by way of penalty. Held, that the stipu- 
lation in the partition deed for resumption of the 
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share nn default of payment of the annuity was 
not penal but merely amounted to a withdrawal 
of a privilege given to the other brothers at the 
partition and ihat the plaintiff was entitled to a 
decree for possession. {Jackson^ J,) Rajaqopala 
Padayachi V, VaradhaRaja Padayachi. 

(1924) M W. N, 861 : 82 I C. 751 : 

1925 Mad. 84 : 47 M. L. J, 606, 

S. 14:-liiierest. 

Penalty — Compremise decree — High rate of 
interest — Executing Court not entitled to lelievc 
against. See Executing Court. 22 A, I. J. 464. 

S. 1^— Mortgage — Liability to pay i2 

percent, interest in case of default to pay regu- 
larly at lower rate — If penalty, 

A mortgage deed provided for interest at 9 per 
cent and in case of default in payment of interest 
for 3 months, the mortgagor was to pay at 12 per 
cent. Held, it did not amount to penalty, [Bilaram, 
A. J, C.) Tulsidas Keshoavdas v, Hashim. 

78 I. C. 868. 

S. ^^-^Penafiy — Meaning of lease — 

Stipulation for payment of royalty in four kists — 
Interest payable on default — Power of Court to 
relieve c gainst, 

Ii^terest is payable by way of damage for the 
loss sustained to the party who advances money 
to another. This damage may be the subject of an 
agreement between the parties and at the time 
when the contract of tan was entered into, the 
parties may fix a consolidated sum or merely a 
certain peicentage on the amount advanced to be 
paid by the debtor as compensation to the lend- 
er On account of bis being out of pocket with 
respect to ihe sum advanced by him as a loan. 

I The latter way of fixing compensation is com- 
moi ly known as interest on the loan. This is en- 
forceable in law as an agreement between the 
parties : but over and above this in order to en- 
sure payment of the loan at an appointed time 
the parties may further agree that an additional 
sum by way of penalty or an increased rate of in- 
terest over and above that origmally fixed would 
be payable by the defaulting debtor in case of 
breach of the contract to pay at the appointed 
time. The enhanced rate of interest may be 
Chargeable either from the time the breach ig 
committed or from any prior period. This kind 
of stipulation is said to be penal, and the creditor 
cannot, as a matter of right, entorce it inlaw. 
Section 74 in such a case gives power to the Court 
to iiitenere with the contract entered into, be- 
tween the parties by empowering the court, to 
vary the amount fixed or the increased rate of in- 
terest by allowing only reasonable compensation. 
A mining L^ase provided inter alia for the pay- 
ment of a royalty of Rs, 1,750 every year in four 
instalments, for interest at one per cent in case 
of default of the payment of the kUt at the due 
date and for interest at Rs. 3-2-0 per mensem in 
caseofdefadt in payment of four consecutive 
kists. In a suit by the lessor for recovery of the 
royalty with increased interest as provided in the 
deed, held, that the stipulation for increased in- 
terest on default of the payment of the four kists 
was a stipulation by way of penalty but that the 
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Court could alio ^7 the for interest at en- 

hanced rate as reasonable compensatioo for 
breach of contract comtnitted by the lessor. The 
explanation to S. 74 of the Contract Act and the 
illusTation {d\ to the Section added bs? the amend- 
ing \o{ of 1S99 did not make anv change in the 
law but merely explained and remo^’ed the doubt 
as to the right interpretation of the section as 
originallv enacted. (Jwala Prasad and k'nlwant 
Sahav. //.) DevendRv Nath Ghosh v. Suam- 
BOH Nath Pandey. 3 Pat 657 ; 1925 P, 64. 

*3, 74 — Penalty— Chit Fund — Subscrif)- 

iion<i ta\)rLhle monthly —Provision for payment 
of whole of the arrears in case of default in pay - 
ment oi instalment. 

Plaintiff was the stake-holder of a chit fund 
and the defendants were the h il’lers of one chit. 
The chit h dders were 10 in nu nber a 'd each 
chit was of Rs, 400 per year. The defendants 
bid for the first chit and ^e-ame entitled thereto 
as they offered to pay the highest amount of 
preminm. The total a nount pooled being 
Us. 4,000 the defendants agreed to a dedacttnn 
of Rs. 1 500 as premiu n and out of the balance 
of Rs. 2,500 deducting a sum of Rs 400 payable 
for that chit and a further sum of Rs. 100 regain- 
ed by stake-holder as advance towards the 
Second chit payable by the defendants, the actual 
amount received b? the defendant was Rs. 2.000 
The defendants executed a bond for Rs. 3.500 in 
■fav )ur ot the plaintiff containing the following 
am )ng other provisions : — 

** Out of this sum of Rs. 3,500 wa shall pay you 
Rs. 300 for the second chit which is due on 15th 
Oecember, 1918. Fmm the third chit forward 
'VJQ shall nay you on 30th Kirthigai of each year 
at the rate of Rs. 400 per Instalment. If wa fail 
to pay in ^hls way we sh^ll pay the am lunt due 
for the instalment for which we have failed to 
■pay within J’ix months, together with interest 
thereon at the rate of 2 per cent, per mensem from 
■the date of default. If we fail to oav even in this 
wav, we shall pav you on demand the whole of the 
remaining amouat together with interest thereon 
-at the aforesaid rate in a lump sum without re- 
ference to future ins'alments 

Held, that the provision with regard to the 
whole of the unpaid balance becoming due on 
default being made for six months after the date 
fixed for payment of any instalment, was penal 
and could be relieved aga'nst. 

Where on a proper construction of the contract 
between the parties the debt itself arises 
or becomes due and payable by the debtors 
•On the respective dates fixed for the instal- 
ments, the stipulation that on default being 
made in tbe payment of any instalments, 
the whole of the balance should become 
due and payable, would be in the nature of a 
penalty. If the real agreement between the 
pan ies was to the effect that the whole amount 
•was on the date of the bond a debt due, but the 
creditor for the convenience of the debtor allowed 
'to be paid by instalments intimating that if de'ault 
should be made*' in the payment of any instal- 
ment he would withdraw the concession, then 
tbe stipulation as to the whole am mot of the 
•foalance becoming payable would not be penal. 

Y D 1924—26 


nONTEACT ACT, S. 78, 

5 A. C. 6S5 ; 14 M. L. J. 136 ; 36 M. 229 (F B.) 
and 42 M. L. J. 551 referred to, {brinavasa 
AtyatigarJ ) Ramalinga Adaviar Meenakshi- 
SUNDaRAM RiLLAI. 21 I. W. 54 : 47 M, L. J. 833. 

S 74 — Penalty — Compound interest — 

Relief against penalty. Nadershaw tj. Shirim- 
BAI. 1924 Bom. 204. 

S, '1^— Penalty in decree— 1} can fiitf 

relieved against. 

The doctrine of relieving against a penally 
applies equally to cocnpramise decree c nitaining 
a contract between the partie-;. (Venkatasubba 
Rao, J.) Java Rao v. Venkatanaray^na 
Chetty, 80 I C. 926. 

S. 74— Proi^fston in the mortgage docu- 
ment for comp-iund interest at a higher rate on 
dt fault — Whether penal. 

Where the interest provided for in a mortgage 
deed was sought be rebeved against, held that 
the conditi ms m the deed w^re unusual; that the 
provision lor th9 payment of one instalment of 
principal toi^ether wuh interest thereon every 
year aud in default for payment of a higgler in- 
tere^t cannot ba held to be by way of penalty. 
[Phillips^ J.) Vishnu Chotla Venkatascbbiah 
V. T. Lakshmipathi. 20 L. W. 801. 

S, 74— Stipulation for enhanced interest 

on default— Penalty. P. C. Pal v. K, A. L. R. 
Firm. 76LC. 886. 

S. Principal repayable xvithin speci- 
fied time without intcrst—SUpulalton fjy exorbi- 
tant interest on default — Penalty ~ Power of 
Court to reduce interest — Reasonable compensa- 
tion, measure of. 

Where a mortgage deed provided that no in- 
terest was to be charged if the principal was re- 
paid within a soecified time Irom the date of the 
mortgage and if there was a default interest at 
the rate of 37i per. cent, per annum compound- 
able with six monthly rests, shall be charged. 

Held, that the s'inulation tor payment of com- 
pound interest at 37i' per cent, per annum was a 
stipuUtion by way of penalty within the meaning 
of S 74 oi the Contract Act and the creditor was 
entitled by way of reasonable compensation only 
to 12il per cent, per annum compniindabla with 

6 monthly rests, 6 O, L J, 666 followed. (Wazir 
Hasan and Heave A. J. Cs.) Mahabir Prasad 
V. Mahomed Mustafa Khan. 

10 0, & A. L. E. 866 ; 1 0. W. N. 669. 

S Applicability — Ascertained goods. 

S. 78, Contract Act applies only to ascertained 
goods. {Baker, J C.) Haji Karim v, Doma. 

1924 Rag. 416. 

— — Ss. 78 and 114— Contract for purchase of 
motor-car— Price agreed to be paid in instal- 
ments— Default— -Breach of Warranty — Damages. 

1924 Bom. 41. 

Ss. 78 and 107— Sale of goods— Forfeiture 

f earnest mo^^ey -Omission to take delivery of 
goods — Resale — Damages- 
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CONTRACT ACT, S. 78. 

coS. 78 of the Contract Act governs a ca^e 
where the contract of sale is con'iplefe bv the 
payment of earnest monev. Plaintiff purchased 
a certain quantity of rice from ihe defendant and 
paid a sum of monev earnest money. The 
defendant delivered the goods on the railway bnt 
the plain M'ff onut^ed to take delivery of them. 
The defendant therenpon resold the goods at 
a profit without notice to the plaintiff. In a <=uit 
by plaintiff for recovery rf the earnest mo''ev 
and damages, Htld^ that both pa^tie^ were in 
the wro g and that the profits made by the 
defendant on resale was not claimable bv the 
pla'Ot’ff. The defendant too was not enffled to 
retain the earnest monev under S. 107 of the 
Contract Act A claim for dannages is not the 
same as a claim for profits \Pullan, A. J. 

C) FrRM OF JHANOOO Sl'^GH HARANS SlNGH V. 

Firm of Kamtl Brhari Lal R^tj Nath. 

10 0. A A. L. E. 816 : 1 0. W. N. 405. 

--Ss 78, 83, 107. 113 and 118— Crntract to 

buy does not immediately transfer ownership 
but Only when goods 3^*0 found by buver to be 
in good condition or when he has accepted them. 
{Jwalcx Prasad Ross. JJ \ "Ram Dayal 

Naratn V. Bhairo Bux Gouridutta 

1924 P. 240 

S. 91 — ApplioahtUiv— Commission op.e-»i 

and principal — Despatch of goods hy rail — Ab' 
sence of insurance — Usual course of business - 
Loss—Liabiliiy for— Legal position of parties — 
l7tferes*—Act If exhaustive— Award of interes t— 
Discretion. 

A commission agent and his principal do not 
stand in the relatfo'’> of vendor and vendee when 
goods have been purchased in the ordinary course 
of businees by the former for the latter ai d des- 
patched to him bv rail. Tretand v Livingstone. 
L. B. H. L, 395: Cassnhnglow v. il883) 

II Q B n. 797 referred to.The agency contract is 
in some respects analogous m that of a contract of 
purchase and sale, as for example in the commi-'- 
sion agent having the ’■ight of stoppage in tran- 
situ : but the property in the goods passes to the 
principal immediately on purchase and does not 
depend on the manner of delivery. S. 9l, Indian 
Contract Act, does not in terms apply t-*3ach a 
case. Where the customary method of doing 
business as between a principal and his commis- 
sion agent was to despatch goods by rail unio.su'*- 
ed an on a particular consignment of goods being 
lost, the principal could not bold the carrier res- 
ponsible for safe delivery on account of the ab- 
sence of insurance, the agent is not guilty of neg- 
ligence and hence cannot be charged for the loss. 
[Wallace^ 7.) Venkatachalam Chettiar v. 
PoNNuswAMi Iyengar. 20 L W. 195 : 

(1924) M. W. N 499 : 82 I. C. 586 : 

1926 Mad. 46 ; 47 M. I. J 313. 

^ ^2— Vendor's Hen — When exists. 

Vendor’s lien exists only when the goods re- 
tnain in bis possession, tbe price is wholly or par- 
tially unpaid and a contrary intention does not 
appear; {Baker, J\) Hah Karim v. Dava, 

1934 Nag, 4ie. 


CONTRACT ACT, S. 107. 

S«, 95 and 96 — Sale of goods ort credit — 

Omission io take delivery —Buyer repudiating' 
contract. 

"vVhere on sale of goods on credit the buyer 
makes default in taking delivery and repudiates 
the contrach the general provisions of S. 95 of the 
Cont'-act Act giving the seller a lif=n on goods 
re^-aining in his possession after sale has effect. 
fReilly, /,) MULKI NarayanakamMaTHi t;. K. 
Kuni Moyi. 20 I, W. 486 : (1924) M W N. 748 : 

82 I. C. 860 ; 1924 Mad. 868 : 
35 M. L. J. 72 iH. C,). 

S. 96 and 97 — Sale of goods on credit — ■ 

Variance from the original terms on account of 
special r.ir'urnsiance s — Insolvency of buyer before 
delivery whether the vendee can cancel contract. - 

The defendants Sold picegoods to plaintiffs on 
condition that the plffs. were to have two months- 
time for payment after delivery. The defendants 
having understood that the plaintiffs were in em- 
barrassed circumstances, varied the terrns by in- 
sisting nn cash payment. The plaintiffs filed a 
suit for breach of contract on the grounds (1) that 
the defendants had broken an important part of 
the contract by refusal of credit and (2) that under' 
S. 9fi of tbe Indian Contract Act, tbe seller bad a 
right to retain the goods in case of the buyer 
bec'^'ming insolvent. 

Pfeld. dismi'^sing the plaintiffs’ claim, that' 
S Q6 of the Contract Act entitled a buyer to take 
delivery of ?oods where the payment is to be 
made at a future day and no time is fixed for deli- 
x'erv ; but it gives the seller a right to retain the 
goods of the buver who becomes an insolvent be- 
fore delivery. That till the bales wereappropriated 
towards rhe contract, the property in the bales 
d’d not pass to the buyer and that S 96 cannot 

apnl V. 

H*ld further that tbe insolvency of the plaintiff 
was a snecial circumstance which would iustify 
the defendants in asking.for cash against delivery. 
[Devados^, J.) Abdul Rahman Sahtb v. Shaw,>. 
Wallace & Co. 20 E W. 725e 

S. 107 — R'^fusal io take delivery — Re sal 

— Appropriation — Absence of . 

The defendants refused to take delivery of goods 
contracted to be purchased on the ground the 
contents were not complete. The plaintiffs there- 
upon resold the goods and claimed the loss. Held 
in the absence of evidence of appropriation, there 
was no right of re-sale. iShadi Lal, C, 7. and' 
Lamsdun. 7.) The Firm Maihan Lal— Hazari 
Lal V. The Firm Suraj Bhan Bakhtiawar Mal* 

761. C. 77,. 

S. lOl-Resa/e — Notice — Burden of proof 

The giving of a notice is a condition preceden 
to exercising the right of resale arid the person 
who resells must plead and prove notice Ho 
cannot get over the statutory obligation by saying, 
the purchaser did not suffer any loss hy the re- 
sale. \Koival', A.J. C.) Naraindas v. KuNfiLAL. 

1924 Nag. 163 (2). 

^ — S. 107 — Sale of goods — Rights of vendor 

— Reasonable time for resale of goods! 

1924 Lah, 319 ;l 
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S. 108— Exception I— Attachment of 

moveable property i7i the possession of the jnd^‘ 
merit debtor — Property hired by him — Sale by 
bailiff without knowledge-of the owner — Rights of 
purchaser. 

In execution of a decree for money certain mo- 
veab! i property in the hajids of the judgment 
debtor was attached and sold by the bailiff. It 
was found that the property had been hired by 
the judfetment-dehtor and not his own. Held that 
the purchaser at the court sale did not get a bet- 
ter title than the judgment-debtor and he was 
liable to leturn the property or its value to the 
owner. {Cnn\ 3,) Mahomed Kaka v, Rangoon 
Electric Tramway and Supply Co., Ltd. 

3 Bur. L J. 164 : 1924 Bang. 379 (1). 

Ss. 109 and 118— for sale of goods 

— Numbers on packages not ynatcrial or uf the 
essence of ihe Contraci unless dcicnpiivc of the 
quality of ihe coriicrits — Mistake. j 

A contract-note for the sale of bales of Long 
Cloth in course of manufacture described some of 
them as bearing numbers “ 139 ” and “ 141 'K 
whereas from prei/ious contracts in respect of the 
sale of the identical bales be^h'nning fmm that of 
the original vendor who, in ordering them from 
the MtJls, had required his numbers “739” "741” 
respectively to be priiPed not “ 139 ” or “ 141 
Held, (afdrming the decision of the High Court of 
Bombay in its appellate jurisdiction) that, aS the 
numbers in the contract had no specific meaning 
in the market, and were merely reference numbei s 
the figurs “139’' and “14T’ bering mere clerical 
errors for “739’’ and ”741” respectively did not 
constitute a warranty of the goods or, indicate 
their qual ty or description. [Lord Atkinson.) 
Mar WADI Ramjivan Nevatia v. Bhikaji Sc Co 
SB Bom. L. B. 4^2 : 1924 P. C. 143 : 

10 0. & AX.B. 601 : 1924 M.W.N. 430 : 

L. B. 6 P C. IBd : 20 L. W. 424 : 80 I. C. 381 : 

35 M. L. T, (f . C ) 140 : 48 Bom. 519 ; 

1 0, W. N. 3u4 : (P. CJ 46 M L, J. 655. 

'S. V0'~QuaIiiyi of goods — Breach of 

warranty — Rejection to be in resonable time. 

Wuere there is a breach of warranty regarding 
the quality of goods sold, the right of rejection 
should be exercised wi hin a reasonable time. 
In the case of sale of yarn, 3 months is too long 
a period for exercising the right. But the buyer 
can claim compensation for damage caused. 
[Phillips and Venkaiasubha Rao^ 77.) Ramudu 
Ayyar V. Ramayyar. 78 I. C. 1051. 

S. 128 — Surety for payment of inter tsi— 

Liability — Extent of. 

A mortgage deed provided for redemption in 
one year and a certain person stood surety for the 
payment of interest. Held, though a surety's 
liability cannot be extended beyond the precise 
terms of his engagement it comprises all trans- 
actions which naturally and reasonably are enter- 
ed into On the faith of the guarantee and hence 
he was liable for interest up to date of redemp- 
tion and not merely for the period of one year. 
[Bilarani, A. 7. C.) Tulsidas Keshowdas v. 
Hashim. 78 I. C. 868. 

S. 129— Continuing guarantee— Amount 

payable by instalments. 


CONTRACT ACT, S. 160. 

A continuing guarantee must refer to a series of 
transactions of which, when the guarantee is given 
some are unknown and indefinite nr not certain to 
come into existence. The fact that the amount 
was payable by instahnents does not make it a 
continuing guarantee [Halit fax and Koival^ A. 

J. C.) Kantichand V. Udayabansha. 

1925 Nag. 7. 

S. 133— Discharge of surety— Variance 

in contract, what amounts to. 1924 Lah 21L. 

S. XZA—Omission of creditor to sue prin- 
cipal dehior-^Effect on surety. 

The omission of a creditor to sue the principal 
debtor within the statutory period will not dis- 
charge the surety under S. 134 of the Contract 
Act. 33 M. 308 Fol.. [PrideauK, A. J. C.) Seth 
Abde Ali V. AskaraN. 

20 N. L. R. 140 : 1924 Nag. 411. 

S. 137— Forbearance to sue~Effcct on 

surety — Preliminary decree — Effect of 

The mere forbearance on the part of the cre- 
ditor to sue his debtor does not discharge the 
surety. Rot is there any obligation on the par t 
of the creditor to notify to the surety of the fact 
of default being made. 

In the case of a surety for payment of interest- 
under a mortgage, the passing of a preliminary- 
decree releases the surety as the Uabilffy to pay 
interest is merged in the decree. [Bilaram, A. J. 
C.) Tulsidas Keshowdas v. Hashim. 

78 1. C. 868, 

S 145 — Payment — Meaning of — Liabi- 
lity of principal — When arises. 

Payment in S. 145 means a payment in mone}'’ 

I or by transfer of property and not merely the 
incurring of a pecuniary obligation in shape of a. 
bond, promissory note or acknowledgment of 
; liability. [Moti Sagar,, J.) NuR Samand Khan 
r;. FAJJA. 1924 Tab. 657 (2). 

Ss. 160 and IQl— Bailment — Loss or in- 
jury to goods — Liability of bailee — Negligence — 
Presumption. 

Under S. 160 of the Contract Act it is the duty 
of the bailee to return or deliver according to the 
bailor's directions the goods bailed without de- 
mand as soon as the time for which they were 
bailed has expired, or the purpose for which they 
were bailed has been accomplished. If, by the 
default of the bailee the goods are not^ returned, 
delivered, or tendered at the proper time, he is- 
responsible to the bailor for loss, destruction or 
deterioration of the goods from the time. An 
action in trespass lies where the bailee has des- 
troyed the bailed property, or lost it, while where 
the bailee has been guilty of a conversion of the 
bailed property either by a user of it in a diffe- 
rent manner or for a different purpose from that 
agreed upon or by failure to redeliver it or 
deliver it over in accordance to the terms of the 
contract, the bailor may sue him in trover. Proof 
of loss or injury to the goods establishes a su66- 
cient printa facie case against the badee to put 
him upon the defence. Vvhere chattels are deli- 
vered to a bailee in good condition and are lost 
or not returned or are returned in a daUiageff^ 
state, the law presumes negligence to be the. 
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cause, and casts upon the bailee the burHea to 
show that the loss is due to causes consistent 
■with due care on his part. \Mokoerjee and Suhra- 
wardy, JJ) Kush Kahta Parkakati v. Chan- 
dra Kanta Kakati. 

28 C. W. N. 1041 : 1924 Cal. 1056 

S 190 — A.^ent for sale — Appointment of 

sub-agent — Contract — Kight to implemeat — Lien 
of agent— Retainer. 77 I. C. 920 

■ — S. 213 — Suit for accojmts—Mainiainabi^ 

lity — Duty to keep acooiini. 

Unf^er S. 213, Contract Act, an agent is unde’' 
a statutory obligation to render accounts to his 
principal but not vice versa. The mere fact that 
the principal has kept accounts does not entitle 
the agent to ask for accounts. The proper relief 
is to claim a specific sum and therein ask the 
principal to produce the account books. {Moti 
Sagar, J.) Ghulam Qutab-ud*din Khan u. 
Vaiz Baksh, 78 I, C, 969. 

"-Ss. 231 and 251 — Partnership — Money 
borrowed by partner and spent by him for part- 
nership purposes — Liability of the other partners 
— Dormant partner — Extent of liability. 
r- Where one member of a partnership borrows 
'money on his own credit by giving his own pro- 
missory note for the sum so borrowed and he 
afterwards uses the proceeds of the note in the 
partnership business, of his own free will, with- 
out being under any obligation to or contract 
with the lender so to do, the partnership is not 
liable for the loan. The ultimate use by a firm 
of money borrowed by a partner individually on 
his own credit does not make the firm liable for 
the loan. The circumstance that the firm obtains 
"the benefit of a transaction entered into by one 
of its members may show that he entered into 
the contract as agent of the firm. But the fact is 
no more than evidence that this was the case and 
1he question upon which the liability or non-lia- 
bility of the firm depends is, not whether the 
firm obtained the benefit of the contract, but 
did the firm by one of its partners or otherwise 
• enter into the contract. [Mookerjee and Rankin, 
JJ.) Ram Chandra Sahu v. Kasem Khan. 

28 C. W. N. 824 : 81 1. C, 613 ; 1925 CaL 59. 

S. 236 — Broker — V ndisclosed principal — 

Broker acting for — Liability of — Custofn — Stock 
and share market. 

The defendant entered into a contract with the 
plaintiff who was a dealer and broker in stocks 
and shares for sale of certain shares. The relevant 
portion of the contract was as follows ‘*SoId 
this day by order and for account of B. G. H. to 
selves for principals, etc, ’» The contract wa^ 
signed by the plaintiff over the word "brokers*' 
The defendant having failed to deliver the shares, 
the piaintiff sued for damages. The plaintiff also 
alleged a custom of the Calcutta share market 
whereby the broker is treated as principal and 
■entitled as princioal to enforce contracts. Held 
that the plaintiff ha^itig entered into the contract 
on behalf of undisclosed principal as broker or 
“agent, be could not enforce the same. Further 
the plaintiff’s suit must faU under S. 236 of the 
'Contract Act as be was not acting as agent but on 
"his o^fn account. 17 Cab 449 ; 42 Cat. 1050 • L.R. 


CONTRACT ACT, S, 251. 

18 Q. B. D. 708 referred 1 1 . Though evidence of ^ 
U'.age augmenting the respondb luy of a broker 
is admissible aa consistent with the contract, evi- 
dence of a u age inconsistent with the terms of 
the contract is inadmissible. There is no usage in 
the Calcutta Stock and Share market that a broker 
shouli be treated as principal both by buver and 
seller whom he could hold Table under con- 
tract [HuJland, J>) Nanda Lal Roy v. Glru- 
PADA Haldar. 5i Cal. 588 : 81 I. C. 721 : 

1924 Cal. 783. 

S, 2S9—Par tnership — Company promo- 
ters — Relationship between — Agreement of par- 
ti'-s- 

Persons who are working together to form a 
company, although they may intend to become 
members of the eompa-'v, after its formariom are 
not partners if this be the only relation between 
them : they are, it is true, engaged in a com- 
mon obiect, and that object is ultimatf ly to ac- 
quire profit, but their immediate object is the for- 
mation of a company, and even if the company 
is not to be incorporated they are cmlv in the 
position of persons who intend to become part- 
ners after the company is formed. 

Vox mo'^ke^jee. 7. Promoters may become part- 
ners in fact, by actually carrying on as incidental 
to the wo’k of forming a corpo’^ation, a business 
enterprise ; in such an event it is the carrving on 
of such business, not the combination to effect 
an incorporation that makes them partners. 
{Mookerjee and Rankin., JJ.) WtLLAM RoWE 
Rae V. Lewis Pugh. 39 C. L J, 637 : 

1924 Cal. 940, 

S. 251 — Power of one partner to compro- 
mise suit. 

Id the absence of fraud one partner can bind 
the firm by compromifli’^g a Suit on its behalf. 
[Kinkaid. J. C. on a difference between Kennedy 
and Aston, A h C.) MangalsoN v. Firm of 
Bhagwandas Parmanano. 80 I, G. 683. 

— S. 2bl-~'Une partner can join in subfnis^ 

Sion to arbitration. 

One partner has no power in the absence of 
special authority to bind the firm bv submi-^sion 
to arbitration, but each partner who does any act 
necessary for, or usually done in, carrying on 
business of such a partnership as that of which 
he is a member, binds his co-partners to the same 
extent as if he were their agent duly appi)inted 
for that purpose and S. 188, Contract Act, gives an 
agent, having authority to carry on a business, 
power to do anything necessary for the purpose 
or usually d^ne in the course of conducting such 
business. {Kennedy, J, C. and Raymond. A, J. C.) 
Firm of Khalsa Bros. v. Hariram Sriram 
Co. 1924 S. 29. 

S. 251 — Partner — Power to compromise 

suit — Consideration — Withdrawal of counter- 
claim. 

Where a suit has been instituted on behalf of a 
6rm, one partner alone has power to compromise 
the suit, provided he does not act in fraud of the 
other partners. The withdrawal by the defen- 
dants of their counter claim is sufficient con- 
sideration for the comorornise. [Raymand, Ai. 
J, C,) Mayadas Lakhmidas V. Bhagwandas 
Parmanand, 19S4 S. 41. 
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S. 253 — Partneyshi'^Suit for aocoimts — 

Dissolution— H ow far continues, 

Wliere a partnership is dissolved bv the death 
of a partner, and a suit is filed for accoun is the 
business, is to be regarded as a coi tinuing busi- 
ness np to the date of final decree. [Lord P'^r 
moor). Haji Hedayatulla v. Mahomed Kamil. 

ly L.W. 425 t 34 M.L.T. iP. C.) 69 
22 A. 1. J. 382 : 81 I. C 5^5 (2) : 

1924 M. W. N. 660 : 29 C. W. N. 16l : 

L. K. 6 (P. G.j 109 : 1924 P C. 93. 

S. 254 — Suit before the terminaiion of 

partnership term — If premature. 

Bv a paitnersbiD deed the part"^er«hip was 
Ja^t from I3t January 1915 till 31st December, 
1919. plaintiff’s suit for dissoluMon a^d 

account a was filed on the 20th November, 1919, 
Various al egations and ''onnter allegations had 
been made in the pleadii'g< a-^ d in the evidence 
and from these it -^-as pertecih' ob'-dous that there 
wa" a ftate of feelins existing between the 
partners which rendered it impossible for the 
partner'^bip to be continued with anv advantage 
Held., hat ihe Court could infe’" from tha^ 
that the bu'^iness of the partnership cou'd n^t 
be carried on at a profit and that it would only 
be carried on at a loss, and therefore the suit 
was not premature. [Macleod, C. J.a^d Crump, 
/.) Hasham Ismaval V. Nariman Rustomji 
Mehta. 1924 Bom. 57. 

S 264— Dissolution of Partnership- 

Notice — Publication. 1924 Sang, 133. 

CONTRIBUXION — Cosis — Expenses of litigaiion 
— Right to be indemnified. 

Where a person institutes a suit, obtains a 
decree and puts it in execution and purchases the 
property finally, there is a pnma facie ground 
tor hold'iig that he has incurred the necessary 
expenditure relating to those proceedings. A 
plaintiff claiming against him under a better 
title must contribute in respect of the said expend- 
iture, unless he sbmvs he has c<mtribated more 
than hi« share. [Wazir Hasan and Neavc^ A. 
J.C) Thakur |ai Jndar Bahadur Singh v. 
Thakur Sheo Indar Bahadur Singh. 

10 0. L J. 481; 78 \ 0, 393 ; 1924 Oudh 218 

Costs— Partition suit — Co-defendants. 

A sud for partition was equally contested b> aB 
the defendants The defence failed and the suit 
was d^cre-jd with costs against all the contesting 
defendants jointly and severally. The decree was 
executed and costs were recovered against one ot 
the defendants who sued the others for contribu- 
tion. Hel'i the plaintiff was entitled to contribution 
from his other co-defendants unle.«s lacs could be 
pro'^ed which would be considered sufficieiit h) 
defeat the equity. 26 M 373 ; 32 A, 485 ; 18 Ch. 
D. 236 Ref. [Macltod, C. J. a'^d Crump, J.) 
Keshav Vittal V. Hari Ram Kwi^hna. 

48 B. 351 : 80 I. C. 526 : 1924 Bom. 318. 

Co-sureties-^Counter Security taken by 

one of sevr.ra! sureties — Benefit of. 

Where the defendant, a surety, has recei^’ed 
from the principal debtor a counter securiiy for 
the liajbilitv, which he undertook jointly wiih the 
plaintiff he is liable to bring in for the benefit ot 
the plaintiff and his co-sureties hatever he has 


CO-OWNERS. 

received from that soume. [Phillips, J ) MUTHU- 
SAMI Naidu V, Aayalu Naidu. 20 L. W. 385 : 

82 I. C. 893 : 1924 Mad, b48. 

Joint tort-feasors — Who are — Failure to 

prove comni'in dcfcn e set np — Effect of. 

Where a number of defetidants 'ii a suit fail to 
convince the Court that the defence set up is true, 
they cannot be treated as joint tort-leasors and a 
suit for contribution as between them is maintain- 
abl-;. 

Ouare : If there can be no decree for contribu- 
ti'-n among the joint tort-leasors. [fackson, J.) 
Rajagopala I'^er V, Thatayya Akunachala 
Aiyar. 20 L. W. 200 ; <1924) M, W. N 67 6 ; 

1924 Mid. 829 -. 47 Mi. L. J. 305. 

JSlesne profits— Joint decree— Liability of 

each Judgment debtor to contribute. 

The doctrine that no suit for contribution lies 
between tort-feasors does not apply in its full 
extent to India. If it does apply, it applies only 
where it must be presumed that the pai ty in de- 
fault knew that he was comniitti g an unlawful act 
or the act is one of an obviously illegal character. 
U is obviously equiiable in the case of a decree 
for mesne profits against parties who were in 
joint possesaion that a person who had to satisfy 
the en ire decree should be able to recover his 
share from his co defendants, unless there has 
been something in his conduct to deprive him of 
this right. {Daniels and Heave, JJ] Shvo Ratan 
Singh v. Karan Singh. 22 A. L. J. 788 : 

L. E. 5 A. 571 ; 1934 A. 857. 

Tort — Joint tort-feasors— No contribu- 
tion— Scope of the rule. 7 N. L. J 30o. 

CO-OPEEATIVE SOCIETIES ACT (II of 1912), Sa. 
24 find ^2— Scope of —Execufi on of decree — De- 
fence to. 

The provisions of S. 24 of the Co-operative 
Societies Act are only operative if there has been 
liquidat'on of the registered society under S 42 01 
the Act. It is not open to a judgment-debtor to call 
in aid the provisions of S. 24 aS an answer to the 
cla'm nf the decree holder to execute the decree. 
^Greav's and Graham. J f.) KudratUlla SarkaR 
V. Upendra Kumar Sanya. 40 C L. J. 264. 

CO-OWNERS — Agreement restricting alic^ 
nations inter se — Effect of. 

A covenant among co-owners restricting aliena- 
tion of shares by sale or mortgage to themselves 
does not extend to An involuntarv transfer, {Suh- 
rawardy, J > Satish Chandra Be 7 ) Gagan 
Chandra Rudra. 78 I. 0. 802 (2).- 

Ejectment suit — If all necessary parties. 

In a suit in ejectment by one co-owner against 
a third part , the other co-owners are not neces- 
sary parties, [Ruprhand Bilaram, A J. C.) 
Mahomed Farug v. Sidik. 79 I G. 59, 

Exclusive possession — Arrangement as to 

— Disturbance Remedx. 

Where inint owners have agreed to a mode of 
enj ^vment of joint property, it is rot open to one 
of them to disturb that a^’rangetnent without the 
consent of the others. 27 C.L.J. 441 Reh This 13 
not inconsistent with the fundamental principle- 
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that in law each joint owner of an estate is regard- 
ed as having a proorietary right in the whole 
estate, That however is merely a right and must 
not be confounded with the manner of enjoying 
that right ; it operates in strict law to prevent a 
co-owner from setting up a claim to any parcel 
as bis exclusive property daring the continuance 
of the joint ownership. But where co-owners, 
by arrangement, either tacit or express, take up 
exclusive possession and enjoyment of different 
parcels of the joint property, without such defini- 
tion on severance of interest as would amouut to 
partihoQ, the Court will not interfere with the 
arrangement at the instance of one co-owner 
during the tenure in common and will do so only 
on partition so far as may be necessary to make 
an equitable division of the property. 28 C. 223, 
11 C. W> N. 148: 19 C. W. N. 872 ; 27 A 88 ; 34 
A 113 Rel. [Mocker jee and Rankin, //.) KaMES- 
WARI DASYA V. SiSHURAM DEKA. 

39 C. Ii. J. 414 : 1924 Cal. 792. 

—Interest— Appropriation of entire profits 

by one Co-owner — Liability for interest. Sec 
Interest. 3 Pat. 3ll. 

Joint property— Registered mortgages by 

One co-owner — Effect on other co-owners. 

77 I. C. 516. 

Liability for negligence in repair. 

All co-sharers are equally liable for repairs and 
when on the failure of other sharers in their duty, 
■one of them does it negligently he is not exclusi- 
velv I able for it. [Kinkhede, A. J. C.) Chandra- 
sekhar V, Abidalli, 80 I. C. 920 

Ouster— Joint property — Notice to co- 

sharer of mortgage redeemed. 77 I. C 521, 

Ouster — IVhai is — Exclusive possession — 

When to b€, disturbed. 

When One co-owner assumes actual occupancy 
of a portion of joint property, he should not be 
disturbed in 3cch exclusive possession except on 
strong grounds. Such occupation does not imply 
■ouster nor is the construction of a subsiantial buil- 
ding ccDclusi\e evidence of ouster. The granting 
of a decree for joint possession is discretionary 
and an exercise of discretjoii by the court below 
will not generally be interferred with in appeal. 
iKinkhede, A. J. C.) Kuverjee v. Raaia, 

83 I, C. 4S2, 

Right to sue trespasser— If other oo_ 

owners necessary parties. 

One CO owner can sue to eject a trespasser 
without joining the other co-owners parties to the 
action, provided the title of the othe'^s is not 
■denied. [Knshnan and Ramesan, JJ.) Pendek- 
KALLU THIMMAYYA V. SiDDAPPA. 1925 Mad. 63, 

COPY BIGHT ACT (1911)— Abridgment-^ Merely 
selecHng passages and knitting them together 
does not constitute — Raw material or the 
original works are open for consultation for 
Ml—Vse of another's labour and skill only is 
prohibited. 

An abridgment of an author’s work means a 
statement designed to be complete and accurate 
■exposition of the thoughts, opinons and ideas by 
4iim expressed therein but set forth much more 


COPY-RIGHT ACT, 

concisely in the compressed language of the 
abridger. A publication the text of which consists 
of a number of detached passages selected from 
author’s work, often not contiguous, but separated 
from those which precede and follow them by 
considerable bodies of print, knit togeJher by a 
few words so to give these passages, when 
reprinted, the appearance, as far as possible, of 
a continuous narrative, is not an abridgment at 
all. It only expresses, in the original author’s 
own words, some of the ideas, thoughts and 
opinions set forth in bis work. And it is obvious 
that the learning, judgment, literary taste and skill 
requisite to compile properly and effectively, an 
abridgment deserving that name would not be 
at all needed merely to select scraps taken from 
an author and to print them in a narrative form. 

To constitute a true and equitable abridgment, 
the entire work must be preserved in its precise 
import and exact meaning, and then the act of 
abridgment is an exertion of the individuality 
employed in moulding and transfusing a large 
work into a small compass, thus rendering it 
i less expensive and more convenient both to 
the time and use of the reader. Independent 
labom must be apparent, and the reduction of 
the size and work by copying some ot its pans 
and omitting others confers no title to author- 
ship, and the result will not be an abridgment 
entitled to protection. To abridge in the legal 
sense of the word is to preserve the substance, 
the essence of the work in language suited to 
such a purpose, language substantially different 
from that of the original. To make such an 
abridgment requires the exercise of mind and 
labour, skill and judgment brought into play, and 
the result is not merely copying. 

To constitute a proper abridgment the arrange- 
ment of the book abridged must be preserved, the 
ideas must also be taken and expressed in 
language not copied but condensed. To copy 
certain passages and omit others so as to reduce 
the volume in bulk is not such an abridgment as 
the' Court would recognise as sufficiently original 
to protect the author. 

The mere process of selecting passages from 
works readily accessible to the public is not, but 
I difficulty in obtaining access to the originals or 
' skill manifested in making or arranging the 
selection is sufficient to give the character of an 
j original literary work’’ to the selection. (1893) 
I Ch. 218; Appr. 

A publication, the text of w^hich consists merely 
of a reprint of passages selected from the wcik 
of an author can be entitled to copy- right. For 
instance, it may very well be that in selecting and 
combining for the use of schools or urn versifies 
passages of scientific works in which the lines of 
reasoning are so closely knit and proceed with 
such unbroken continuity that each later 
proposition depends in a great degree for its 
proof or possible appreciation upon what has 
been laid down or established much earlier in the 
book, labour, accurate scientific knowledge, sound 
judgment touching the purpose for which the 
selection is made, and literary skill would all be 
needed to effect the object in view. In such a 
case copyright might well be acquired for the 
print of the selected passages. 
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It is the product of the labour, skill and capital 
oi one man which must not be appropriated by 
another, not the elements, th? raw material, if 
■one rnay use the expression, upon which the 
labour and skill and capital of the first have been 
expended. To secure copyright for this product 
it is necessary that the labour, skill and capital 
*expended should be sufficient to impart to the 
product some quality or character which the raw 
material did not possess, and which difierentiates 
the product from the raw material. 

Any new and original plan, arrangement or 
combination of material will entitle the author 
to copyright therein, whether the materials 
themselves be old or new. Whosoever by his 
own skill, labour and judgment writes a new 
work may have a copyright therein unless it be 
directly copied or evasively imitated from 
another’s work. To constitute piracy of a copy- 
right it must be shown that the original has 
beau cither substantially copied or to be so 
imitated as to be a mere evasion of the copyright. 

In the case of works not original in the 
proper sense of the term, but composed of or 
compiled or prepared from materials open to 
-all, the fact that one man has produced such a 
work does not take away Irom any one else the 
right to produce another work of the same kmd 
-and in doing so to use all the materials open to 
him. The true principle in all these cases is that 
the defendant is not at liberty to use or avail 
himself of the labour which the plaintiff has been 
at, for the purpose of producing his work ; that is, 
in fact, merely to take away, the result of man’s 
labour or in other words, his property. 

. This principle applies to maps, guide books, 
■street directories, dictionaries, to compilation of 
'Scientific work and other subjects, and applies to 
a selection of posms. 

What is the precise amount of the knowledge 
labour, judgment or literary skill or taste which 
the author of any book or other compilation must 
bestow upon its composition in order to acquire 
copyright in it witbin the meaning of the Copy- 
right Act of 1911 cannot be defined in precise 
terms. In every case it must depend largely on 
the special facts of that case, and must in each 
case be very much a question of degree. 

It will not create copyright in a new edition of 
a work of which the copyright has expired merely 
to make a few emendations of the text or to add a 
few important notes. To create a copyright by 
alterations ot the text these must be extensive and | 
substantial practically making a new book. With | 
regard to notes, in like manner they must exhibit 
■un addition to the work which is not superficial 
or colourable, but imparts to the book a true and 
real value over and above that belonging 
to the text. This value may perhaps be rightly 
expressed by saying that the book will procure 
purchasers in the market on special account of 
these notes. When notes to this extent and of 
this value ate added they attach to the edition the 
privilege of cODyriglit, The principle of the law 
of copyright directly applies. There is involved 
in such annotation and often in a very eminent 
degree, an exercise of intellect and an appl'cation 
•of learning which place the annotator in the posi- 
iion and character of author in the most proper 


I CO-SHARERS. 

I 

I sense of the word. (Lord Atkinson), Macmillan 
j & Co., Ltd. V K. & j. Cooper. 48 Bom. 308 : 

I 19 L. W 299 ; 26 Bom. I K. 292 : 

I (1924^ M.W.N. 308: I R, 5 P C. 57 : 28 C.W.N. 813: 

I 2 Pat. L. R, 137 . 22 4.L.J. 473 : 51 1. A. lo9 ; 

; 1924 P. C. 75 : 46 la. X. J. 637* 

j S, 1, Sub-aeotion (1) — *Ofiginal^ docs 

j not relate ^0 tdc'^s but to tfieir expression. 
i The word “ original” does not mean that the 
i work must be the expression of original or in- 
; ventive thought, Copyright Acts are not con- 
: cerned wiih the origin of ideas, but with the 
I expression of thought; and in the case of “literary 
I Work" With the expression of thought in punt or 
I writing. The originality which is required 
I relates to the expression of the thought ; but the 
Act does not require that the expression must be 
[ in an original or novel form but that the work 
must not be copied from another work — that it 
should not oiiginate from another. [Lord 
Atkinson) MACMILLAN & Co., Ltd. v, K. & J. 
Cooper. 48 Bom. 308 : 

ly L.W. 299: 26 Bom. L.R. 292: (1924) M.W N 308: 

L. R. 6 P C. 57 : 28 C.W.N 613 : 2 Put. L. R. 137 : 

22A.L,J. 473: 611. A. 109 : 

1924 P. C. 75 ; 46 L. J. 687. 

S. ^—Copyright — Infringement-Pte- 

sumption of Copyright — Infringement — Expert 
evidence — Duty to take, 

Wnere the defend ints in an action for damages . 
for infringement of copyright in respect of a work 
do not put in issue the existence of the copyright 
in the work, there is an irrebuttable presumption 
that the alleged work was a wo k in which copy- 
right exis ed and that ttie plaintiff was tne owner, 
ot the copyright. In this class of cases, the Court 
should be reluctant to sit as experts and to decide 
the question of infriogeinent ot copyright without 
the aid of expert evidence. The proper course, in 
such cases, is to get the opinion of experts who 
might be appointed Commissioners to investigate 
and report on the matters in issue. The opinion 
and findings of the experts are not conclu- 
sive on the Court, but may be reviewed on 
exceptions, {Mookerjee and Chotzner, //.) Sita 
Nath Basak £'. Mohint Mohan Singh. 

39 C. I. J. 134 : 81 I. C. 754 : 1924 Cal, 595. 

CORPORATION— Contract by — Formalities. 

Contracts made by a public body should be 
strictly in conlormity wnh mode of making such 
coi. tracts as prescribed by statute, [baker, J C.) 
Abdul Aziz Khan v. Municipal Committee, 
Khandwa. 1924 Nag. 227. 

CO-SBLARERS — A dverse possession — Makomedan 
heirs. 

The heirs of a deceased Mahomedan being oo- 
sharers the possession ot one is not adverse to the 
others except where there is an express denial 
and repudiation ot title and subsequent posses- 
sion for more than 12 years. [Lindsay and 
Kanhaiya Lai, JJ.) MubaRAK-uN nissa v, 

Mahomed Raza Khan. L. R. o A. 267 t 

22 A, L. J. 307 : 79 I. C. 174 : 

46 A. 377 : 1924 A. 384. 

— -Contribution — Rebuilding joint property 

by one, 76 L C. 1017. 



415 


THE YEARLY DIGEST, 1924 


416 


CO SHAREKS. 

Dispossession of one — Remedies — Equity. 

The eq'iftablc principle of Uw as between co 
sharers is that one cannot disturb the po^ses^ioQ 
of another with a suit for partition. But this 
cannot apptv unless it is found that the co-^'ha^er^ 
are in possession of separate portions by 
mutual ariangeinent for sake of convenience. 
Tnless such mutual arrangemert is proved a co 
sharer who is disposses-ed canmt recover pos- 
session w thout a suit for partition. J.) 

Esabbar Ali Shah z). Kan Ali. 

82 I G. 31. 

■ Ejectment — • Co-sharers remainttig 

in separnie Possession of items af cowman pro- 
perty — Private arran^nnenL — Transferee jrom 
co-share'' — Rights of. 

Where a co-sharer has been in separate posses- 
sion of a piece of joint land lor a long time with- 
out an\ let oi hindrance by the other co-sharers, 
the latter have no right to eject him or his tranT- 
feree or to disturb his possession or enjoyrnent 
otherwise than by seeking partition. Where tor 
facility of cultivation the co sharers of a khata 
had under private arrangement been in long 
possession of'-eparate lauds and one of the shaie s 
transferred his plots under an invalid tracster 
who took formal possession of the plots aod sub- 
sequently the other co-sharers dispossessed him 
under a decree for ejectment for arrears of rent. 
held that their pos'^ession was not that ol tres 
passers but of proprieiors. [Nrave, J.) BabU Ham 
Tf. Yasin. L, R. 5 A. 626 : 1934 AH. 880. 

Ejcctmtnt — Excessive — Occupation by 

one sharer Remedy — Par Ut ton. 

Where a plaintiff co-sharer, sued for joint 
possession with the defendant another co-fharer, 
on the giouiid that the latter was in cccunation 
of an excess area and it was found that the defen 
daiit bad been in possession for a very long time. 
Heldy that the plaintiff could have sued for parti- 
tion or p!Ohis and that he need not be put in joint 
possession. [Reavc^ 7*) Ambika Prasad Sin’gh v. 
Ram KisHAN. L. E. 6 A. 185 tEevi : 

1924 All. 923. 

]rn provements made by one — If confers 

a right to e^ciude others. 

Where one of two co-sharers effects improve- 
ments at hi< own expense, he is not thereby 
entitled t > exclude {he others from joint posse sion 
{Newboutd and Ghose^ JJ ) Mahammad Safar 
Jama Khan v. Sat Y A Niranjan Chak ravarti. 

83 I. C. 390. 

Taint possession — Suit for — Vi'hen lies 

— Setting up of rival claim in written statement 
—Effect of. 

If one co-owner seeks to defact the claim of 
another to jnint possession, special circumstancea 
must be alleged and proved to just fv exclusive 
occupation. In a case of total detiial of htle and 
setting up j**s ierlie, a decree for joint posses'-iou 
must follow. Meiesett'ug up of a rival claim or 
^ hostile title in the written sta'ement dues n t 
amount to ouster. {Walmsley and Muperji. JJ,) 
RAjENtutA Harain Rai V, Bhairabendra Nara- 
YAN RQV. 82 I, C. 235. 

^Lambardar —Liability for profits— Bur- 
den of proof. L, E. 6 0. 6. 


CO-SHAEEES., ^ 

Default in payment of rent — Purchase 

by onc—lf enures to the bettefit of aH, 

Where all co-shareis made deiault in payment 
of rent due And in consequence the teoure is sold 
and is r>ui chased by one ot them the pui chase 
does not enure for the bentfit ot all. {Jwala Pra- 
sad and Kuiwnnt Sahay, JJ.) MadusupaNlal 
Ram GULAM Sahu. 3 Pat. 458 7a I. C 807 t- 

5 Pat. L. T. 447. 

Lambardar — Power of — To confer 

occupancy rights. 

Kti her a Jambardar nor a cosharer who- 
collects rent by Some agreemeint comd confer 
eccupaucy rights on peisons not ectiUed to it 
under ihe law. [F remanile ^ S.M. and hu}?i J.M.) 
Kunwar Bahadur v. Shambhu Daval. 

li. E. 5 A. 166 lEev.) 

P ariitton— Disapreemeni as to manage- 
ment — Co-shanr cannot deal with common land 
to ihe detriment of another co sharer 

Partition is the remedy which a co owner has 
if he and the other co owners cannot ag ee afl to 
how the lands which they hold in comurcn should 
be managed 17 1. A. 110 Ref. Wh^re lands in 
India are held in common by co-sharets each 
co-sharer is entiOed to cultivate in his own nierests 
in a proper and husbanolike maoiier any part of 
the lands which is not feing cultivated by at other 
ot his co'Shaiers but he is liable to pay rompensa- 
tion in resjectof such exclubive use ( f .he lands.. 
Nuch an exclusive use of lands held in common 
by a CO sharer is not . an ouster of bis c^^-sbarers- 
from their pioprietary rights as co-sbaieis in the 
lands. No co-&harer can, as against his co-shaier, 
obtain any joie nght, lights ot pe manent occu- 
pancy, in ttie lands held in common, nor can he 
crr>ate by letting the lands to cultivatoia as his 
tei ants any right of occupancy in them 17 I. A. 
120-121 Ket. V\ here a co-sharer alleged that he 
purchased jote rights in lands held m common 
by the co-harer* Htldy such a purchase would 
in law be held to hhve been a purchase lor ibe 
benefit of all the co- shares, and toe joie rights so 
purchased would oy the purchase be extinguish- 
ed. {oir John Edge) Midnapore Zamindaky 
Co., Ltd. v. Komar Napesh Narayan Huy. 

h. K. 5 (P. Cj 137 : 61 t al 631 : 

80 I. C 827 : 35 M. L. X. (P. C.) 169 : 

(1924) M. W N , 7i3 : 20 L. W. 770 : 

29 C W. N. 34 : 61 I A 2y3 
26 Bom. L E. 651 : i924 P, C, 144 : 47 M.L.J. 33. 

Suit for possession of land in exclusive 

possession of ano'her co-sharer does not Lie—Plff, 
may sue for par it tion. 

Where a co-rharer takes and retains possession' 
of a pi-ution ol t le '^hamilat (for as long as 20 years 
in t^is cas^), he cannot be dispossessed thtre- 
fr 'm until partition takes place. The plffs Co- 
sharers in such a case have no right to oust deft, 
or even to get joint possession w th him so 1 mg, 
as there has been no partition of the shamilat 
(Scott Smithy J ) Mahomed Amin v Karm Dad. 

1934 Lab 393. 

One co’sharer in peaceful possession — 

Whether othrr co-sharers arc enhileci to a decree 
for a j oint possession. 



417 


INDIAN DECISIONS. 


418 


CO-SHABEES. 


COSTS. 


On the death of a tenant, a co-sharer entered an 
occupancy holding, after an 'agreement of com- 
promise with the tenam’s widow and was in con- 
tinuous possession, The plaintiffs as co-sharers of 
the rnahal, brought a suit for joint possession, 
without bringing a suit for partition and profits: 

Held, though the Civil Procedure Code of 11^08, j 
did provide lor the execution of a decree for joint i 
possession, it was not the duty of the court to i 
grant (1) a decree for joint possession in every | 
case where there ;vere joint owners and joint clai- | 
mants, (2} That the other co sharerB (Plaintihs) 
were not entiiled to a decree for joint posses- 
sion, but were entitled to a declaratory decree. 
[Hukcrjci'J,] Gaji^aj Singh v. Ram An joe Singh. 

L. R. 5 A. 286 (Rev.), 

-Power of-— Lease of joint property by 

one— Effect. 1924 Oudn 60. 

Power to confer occupancy rights — Ben- 

gal. 

In Bengal a co-sharer has no more power to 
confer a right of occupancy on a raiyat than a 
middleman would have, and in Bengal a middle 
man cannot obtain as a middleman a right of oc- 
cupancy in himself, much less can he create in 
his tenant a right of occupancy in lands held by 
him as a middleman. (5z> John Edge.) Midna- 
PORE Zamindaky Co., Ltd. v. Kumar Nakicsh 
NaRayan Roy. 26 Bom, L. R. 651; | 

L. R 5 P. C. 137: 51 Cal. 631: 

35 M. L. T. P. C. 169; 1924 M. W. N. 723: 

80 I. G. 827: 20 L. W. 770: 29 C. W. N. 34; 


Where there is no necessity for separate 
appearai’ces on behalf of the several respondents 
only one set of costs is usually allowed for alL 
When .such parties appear separately an applica- 
I tion should be made at the time when judgment 
is delivered in tiieir favour with costs for separata 
sets (jf co.sts. Unless such an application is 
made and ordered a mere general order lor pay- 
ment of costs means that the losing party should 
only pay one set of costs iv) be divided among the 
.successful parties. [Macleoil, C.J. and Shah, J.) 
RUSTomji HuKRji LiiAi r, Cow.vsji. 

48 Bom 348 : 79 I. C. 704 : 

26 Bom. L. R, 209 : 1924 Bom. 317. 

, — Disweiion as to— Successful party when 

\ deprived of costs. 

j The discretion vesletl in a Court as regard costs 
should be exercised according to the rules of 
j reason and justice and not according to private 
'Opinion, according to law and not humour. When 
the court has not exercised the discretion in a 
legal and regular manner the higher courts have 
the jurisdiction to set the order aright. It is an 
established principle that costs should follow the 
event, and in a case where one party should fail 
on the objections raised by the opposite party it 
does not appear to be in accordance with any 
principle to dismiss the case on a ground not 
taken and deprive the opposite party of their 
costs. The appellate Court has jurisdiction to in- 
terfere in such cases. 14 M.C.C.R. 258 ; 15 A 333; 
16 H, 241 ; 16 B. 676 Ref. [Subbanna, J.) Bhutaj 
Kushalch.and re O.medmal Karurchanu. 


51 1. A. 293: 1924 P. G. 144 : 47 M. L. J. 23. j 


2 Mys. L J. 11. 


Rent— -Suit for — Parties —Ap portion^ 

■ment oj rent. 

It is not open to one of the co-sharers to sue 
lor his owm share of the rent without making the 
other co-sharers parties to the suit, or without 
proving previous separate collection. The simple 
suit for rent cannot be converted into one for ap- 
portionment of rent. The suit for apportionment 
of rent should be properly framed so as to im- 
plead all the co-sharers and the tenants. A co-sha- 
rer cannot as a matter of right claim from the 
tenant what he estimates to be his proportionate 
share of the rent. [Suhrawardy and Ckoizner^ 
JJ.) Kamalesh Ray v. Dwarika Nath Kotal. 

28 C. W, N. 967. 

Who IS — Proprietor — DisLinction be- 

Ixveen, 

A person may be proprietor in a rnahal without 
being a co-sharer. To‘be ranked as a co-sharer, he 
must have a specific fractional share in the mahal. 
[Sulaiman and Kanhaiya Lai, 77.) Imdad 14us- 
AiN V. Haider Beg. 82 I. c. 196. 

COSTS— Contribution— Partition suit— Decree for 
costs against all contesting defendants — Payment 
by one — Right to Contribution. Set: Contribu- 
tion, Costs, 48 B. 351. 

Damages — Suit for— Amount of damages 

intentionally exaggerated — Proper order as to 
costs. See Damages. 46M. L. J.366. 

Different sets—Several respondents — 

Practice. 


Point regarding costs notitaken in Lower 

Court — Effect. 76 I. C. 527. 

Order as to— Interlocutory application 

— Costs to be costs in the cause — Power of Court 
to deal with costs. 

The words ‘‘costs in the cause” in an order 
i made in an interlocutory proceeding do not mean 
that the costs would inevitably follow the event, 
but that those costs remain to be dealt with by the 
Court at the hearing, the judge at the trial having 
I still power to deal with such costs. If a decree 
I is passed in favour of one side or the other for 
i costs then those costs must be taken as being in- 
cluded in the final orders unless the Judge express- 
ly excludes them. [Mad cod, C, J, and Shah, J.) 

JlVABAI PITAMBERDAS V. TEJA SAMA, 

26 Bom, L. R. 282 : 80 1. C. 263 : 1924 Bom. 398. 

Respondent— IJ n necessary party—Eight 

to costs. 

A respondent who is unnecessarily made a 
party to an appeal and against whom no relief 
is granted is entitled to his costs of the appeal- 
[KrtsJuian and Waller, JJ.) GaKGABattula 
Kanthamma V. Manchir.aju Reddi Pantulu. 

19 L. W. 197 : (1924) M.W.N 122 : 
34 M, L.T. (H.C.) 358 : 78 I. C. 296 ; 
1924 Mad. 476 : 46 M. L. J. 134. 

Whether defendant eniiiled to separate 

rosls — Where defence ts substantial ly the same. 
Held, that where defendants produce substan- 
tially the same defence separate costs should not 
1 be allowed except for special reasons to be given 


Y D 1924—27 
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COUBT FEE. 

by the J udge trying the case, (P 7 illan and 
Kendall, A. J. Cs.) Abadi Begam and others 
V. Ahmad Mirza Beg. 1 0. W, N 433 : 

82 I. C. 691; 11 0. L. J. 757. 

COtJET 'EE'E— Alternative reliefs— ‘Calculation of 
fee payable 

Where a plaintiff sues in the alternative for one 
of two reliefs, court-fee is payable on the relief 
carrying the higher Court-fee. [Dos and Koss, 
JJ.\ Dasakate Meshy v. J.ay Chand Sutra- 
DHAR. 78 I. C. 530, 

-Appeal—Deolaratnyy decree that inort-' 

gages did not affect plaintiffs reversionary rights 
— Condition of payment of a certain sum. 

The suit was one for a declaration that a cer- 
tain alienation made by the plaintiff's father 
should not be binding upon their reversionary 
interest. The plaint was rightly stamped with a 
court-fee of Rs. 10. The suit was decreed subject 
to a reservation that a sum of Rs. 2,365 had I 
been borrowed for necessary purposes. On i 
appeal by the plaintiffs lor the same reliei ! 
held that the memorandum of appeal need not ; 
be stamped with more than 10 rupees. From the 
mere fact that the suit had been decreed on pay- I 
raerrt of a certain sura to the defendant — mort- , 
gagee, its nature was not in any way altered. It ' 
was not contemplated by the legislature that the ' 
court-fee payable on a part of a whole claim in 
appeal is, in the absence of express direction to 
the contrary, to exceed the cOurt-fee payable on 
the whole claim. 92 P, R, 1900 Ref. [Abdul Raoof 
V, Moiisagai\ JJ.) Harbhagwan v, Amar Singh. 

5 Lain 137 : 1924 lah. 630. 

Crown debt — Priority. 

Court-fees form a Crown debt and the Crown 
is entitled to precedence in payment of this debt 
over all creditors. [Jackson, /.) The Collector 
OF Krishna v. Gajjala Sreeramamoorty, 

80 I. C,935 (1), 

—Determination of — Allegations in plaint. 

The question of court-fee should be determin- 
ed on the basis of the plaint and where the relief 
claimed is a declaration, it is not open to a court 
to say he should have asked for consequential 
relief and paid a fee on that basis though it may 
be he uUitnalely fails unless he asks for the con- ^ 
sequential relief also. \Dass and Ross^ JJ.) Tikeit i 
Thakur Narayan Singh v. Dildar Ali Khan. ! 

80 I. C. 544: 3 Pat. 915. i 

I 

I 

—Mesne profits — Appeal against decree 

heariiig full court-fee — DismissalSuhsequent 
ascertainment of 7nesne profits — Appeal — Fresh 
Court- fee if payable. 

Plaintiff brought a suit for possession and 
mesne profits, the claim for mesne profits being 
valued at Rs. 4,696-S 3 The suit was decreed for 
possession and it was directed that the amount 
of mesne - profits should be ascertained. An 
appeal to the High Court bearing fnll Court-fee 
was filed but the appeal was dismissed. Then 
the mesne profits were ascertained to be 
Rs. 1,601-10*3. The defendant appealed to the 
District Court and preferred a second appeal in 
the High Court. Held that the Court fee oh the 
mesne profits bad in fact been paid already by the 


COURT FEE. 

Court-fee on the original memorandum of appeal 
and that it need not be paid again a second time. 
16 C. L. J. 564 Ref. {Das and Ross, JJ.) Babu 
Ram Mander v, Maharani N.uvlakbhati, 

1924 P. H. C. C. 206. 

^Mortgage suit — Interest between date of 

suit and decree— Court-fee, if payable on interest. 

77 I. C. 1039. 

Mortgage— Decree for sale— -Suit for dC‘ 

claration that the property belonged to plainliff 
and was not liable to be sold— Plaintiff not a 
party to the decree — Consequential relief — Court- 
fee payable on plaint. 

A decree for sale was passed on the basis of a 
mortgage. The mortgagee took steps to bring the 
property to sale but the plaintiff who was no 
party to the mortgage-decree sued for a declara- 
tion chat the property belonged to him and was 
not liable to be sold in execution of the aforesaid 
decree. A court-fee of Rs. 10 was paid on the de- 
claraticm sought, 

Held, that the plaintiff being no party to the 
mortgage-decree, the suit did not involve a con- 
sequential relief and the court-fee paid was suffi- 
cient. 24 O, C. 361 distinguished. [Wadr Hasan 
and Heave, A. J. Cs.) Sri Ram v. Mathura 
Pkasad. 1 0. W. N. 582. 

10 0. & A. I. R. 996. 

I 'Valuation — Appeal— Decision of trial 

Court on the question of market value of the pro- 
perty and jurisdiction— Appeal, 

I Plaintiff valued his suit for purposes of court- 
i fee and jurisdiction at five thousand and live hun- 
I dred rupees. The defendant objected that the 
i value of the land was only Rs. 1,100, and that the 
j plaintiff had purposely exaggerated his claim. 

I The question of the market value of the property 
! was put in issue and decided in favour of the 
1 defendant. The suit having been dismissed, plain- 
' tiff preferred an appeal to the High Court. De- 
, fendant objected that the appeal lay to the Dist- 
rict Court and not to the High Court. Held^ that 
the valuation of the suit must be taken to be that 
decided by the trial Court and that the appeal lay 
to the District Court. P'or the purpose of deter- 
mining the course of appeal in the present case 
the value of appeal is to be taken to be the actual 
value of the property as determined by the trial 
Court. (Martineau, Zafar Ali and Moti-Sagar, //.) 
SuNDAR Das v. Musammat Umda jan. 

6 Lab. L, J. 355: 82 L C. 614: 5 Lab, 481; 

1925 Lah. 1. 

— Suit for possession and mesne profits 

— Appeal with full court-fee — Subsccpieni 
ascertainment of mesne profits —Second appeal 
against mesne \ pro fits— Whether court- fee to 
be paid a second time. 

The plaintiff valued his suit for possession at 
Rs, 775 and mesne pro6ts at Rs. 4,676. A decree 
for possession was ordered but mesne profits were 
ascertained subsequently at Rs. 1,604. The defts. 
applealed to the High Court paying stamps on the 
original Memorandum of Appeal ad valorem, be- 
fore mesne profits were ascertained. In a second 
appeal, against the assessment of mesne profits. 
Held, that S, 6 of the Court Fees Act cannot be 
applied, and that wh$n once the full qourt-fe^ 
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COTJRl’ I’EE, S. 5. 

had been paid by the defendant on the ori<^inai 
valuation of the Plaintiffs, the defendant should 
not be called upon to pay a second time, Kanchan 
ilia^dar v, Kamini Prasad. 16 C. yclicd upon. 
[Das and Ross^ JJ.) Ram Mandai? v. Mothakam 
NawaLaKBHATI. 3 Pat. 875: 1924 P, 694 ; 

1924 P. H. C. C. 206. 

S. 5— Taxing Judge if can refer to 

Bench. 3 Pat. 146: 75 I. C. 871: 1924 Fat, l6l. 

— S. ^—Taxing Officer — E.xlcnt of powers. 

The power of the Taxing Officer under S. 5 is 
not conhned merely to memoranda of appeal ; 
filed in the High Court, but extends to deficien- . 
cies in stamp on a plaint or me'inorai.duin of ap- 
peal in the Courts below, when the fact of de- [ 
triment to the revenue is brought to liis notice. 
[Daniels,].) Bahai. Kuah Narain Singh. 

22 ii. L. J. 1038 

S. 7 [IV)— Joint family properly — Posses- 
sion in the name of various members — Court- fee 
payable, ' 

Court-fee is payable on the footing of the 
plaint and not on what is afterwards decided by 
the court, In a suit for partition of joint family; 
property standing in the possession and names 
of various members, no ad valorem court-fee is 
payable. [Das and Ross, If] Basuki Behary 
Pandey V. Chatter Pandey. 

79 I. C. 913 : S Pat, L. T. 655. 

S. 7 (IV) — Valuation — Nature of— Bind- 
ing on appeal. 

The valuation which a plaintiff is allowed to 
put under S. 7 (iv) of the Court Fees Act should 
not be arbitrary or fanciful, and is binding on all 
parties including the plaintiff when an appeal is 
preferred, [Kennedy, J.C^ and Aston, J.C.) 
Dipchano Dowlatram V. Firm of Permanand ' 
ChimaNdas. 79 I. C. 582 , 

S 7 (iv) (a) and (z) {a.)—Speaific perform- 
ance of contract— Suit by plaintiff for return 
of a sale deed or for execution of a fresh sale- deed 
and its fegisiraUon — Court-fee paybale. 

In pursuance of a contract for sale of a shop 
defendant executed a sale-deed and gave it to the 
Sub-Registrar for registration. The document was 
returned to the defendant and iu the absence of the 
plaintiff (the vendee) the defendant sold the shop 
to a third person. Subsequently plaintiff brought a 
suit for return of the original sale deed or in the ! 
alternative for the execution of a fresh sale-deed ; 
and for its registration. Plff. valued the suit under 
S. 7 (iv) [a) of the Court Fees Act and on the relief 
for registration paid a court-fee of Rs* 10 under 
Sch, II, Art. 17 (vi) of the Act. Held, that the suit 
was one for specific performance of a contract of : 
sale and court-fee was payable under S. 7 [a) [b) of ■ 
the Court Fees Act according to the amount of : 
consideration. The absence of a prayer for pos- ! 
session was immaterial. [Scoti-Smiih and Fforde, ■ 
JJ,) Fakir Chand o. Ram Datt. 5 Lah. 75 : : 

80 I. C. 963 : 1924 Lah. 439. , 

S. 7 (iv)i(b) — Suit for partition — Allega- 
tion that family is joint — Court-fee payable. \ 
Where the plaintiffs sued ior partition alleging ^ 
that the properties stood io the names of different 
members of the family and were in their posscs- 
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■ Sion on behalf of the family, Htld, that the 
possession at one member of the family was the 
possession of all the members cf the family, that 
the Court should decide the question ol court-fee 
by reference to the allegations in the plaint and 
not by what is afterwards found by the Court and 
that the suit was properly stamped as a simple 
suit for partition. [Das and Ross, JJ,) Bakku 
Brhary Pande Chatur Pandey. 

1924 P. H. C. 0. 210 : 1924 P. 640, 

S. 7 (iv) [h]~-Suit fm par ii lion— Right io 

share disputed right- Couri-fee payable on. 

The valuation for the c..:mpulaticn of couit-fees 
in a suit for partiiion depends upon whether the 
relief sought is merely a change in the mode of 
enjoyment of the propeity or the enfoicement of 
a disDuted right. In the present case the plaintiffs 
alleged a partial partitiun and they claimed parti- 
tion of that part of the family property, including 
certain moveables, which was -kept joint at the 
partition. 

The deiendants' case is that the plaintiffs have 
already separated and have heeu given their full 
shares and have no rights whatever in the pro- 
perty in suit, which is not available for partition, 
Held, this is a clear denial of the plaintiffs’ right 
to share, and tlie present suit is a suit to enforce 
the right to share in the property on the ground 
that it is joint family property falling under 
section 7, cl, (iv) (b) of the Court B'ces Act. 

[Baker, J . C.) Bhaddoo Saodoo. 

20 N. L. K. 43 ; 81 1. C. 766 : 1924 Nag. 86. 

S. 7 (iv) (c) and Sch. II, Art, 17 

(ii) — Suit for declaration that a deed 

to which plff. is not a party is not biuding — 
Suit for cancellation — Valuation for purposes of 
Court-fees and jurisdiclion — Suit for removal of 
eight trustees and declaraiion of plainiifj’s right. 

Where a plaintiff who is not a party to a 
a deed wants a declaration that the deed is not 
binding on him or on the devaswom of which he 
is a trustee, the suit is one (or declaration and not 
one for cancellation. 14 M. 26 ; 32 M. L. J, 447 ; 
37 M. 420 Ref. 

Where a plaintiff sues for such a declaration 
I and for an injunction and accounts as reliefs 
conaaquential on this declaration, the plff. is 
entitled to place his own valuation on these reliefs, 
but the relief for purposes of jurisdiction and 
court-fees must be the same. A claim for further 
relief, 'z/feedhat the 8 defendants should be removed 
from the office of trustee comes under Art. 17 
(ii) of Sch. 11 of the Court Fees Act and a sepa- 
rate fee of Rs. 10 need not be paid for each of 
the 8 trustees especially where the ground for 
removal is the same, [Phillips and Venkata- 
siibba Rao, JJ,) Vellora Karuppan V. C. 
Chathu Kutty Nair V. K. V. Chathii Kutty 
N.UR. 19 L. VJ. 249 ; 34 M. L. T. (H. C.) 22 : 

(1934) M. W, N 210 : 78 I. C. 118 (3) : 

1924 Mad. 611 (2). 

S, 7 (iv) (c) — Declaraiion — Suit for — 

Con sequential relief — Court-fee. 

The plaintiff alleging herself to be a certifi- 
ed guardian for the management of the estate of 
1 her husband, who she alleged, was a lunatic and 
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who had executed a deed of gift in favour of the 
defendant asked for the following reliefs. 

fa) To declare that the gift deed executed by 
her husband in favour of the defendant was void 
and that the defendant had acquired no interest 
in the property, (b) That actual possession of 
the lands specified in the gift be awarded to the 
plaintiff as raanagcr on behalf of her lunatic hus- 
band; and (c) that a sum of money realised by de- 
fendant under the gift be handed over to the 
plaintiff. Held, that the suit fell under S. 7 (iv) 
(c) of the Court Fees Act and court-fee was pay- 
able as in a suit for declaration with consequen- 
tial relief. {Daniels, /.) Mt. Ganga Dei v, Sukh- 
DEO Prasad. L. R, 6 A, 618 ; 22 A. L. J, 945 : 

1924 A. 612. 

. S. 7 (iv) [c]— Declaration to auuid an 

award — Valual io n . 

In a suit for a declaration that a certain award 
is invalid there being no contract at all between 
the parties, and for an injunction by way of con- 
sequential relief, the plaintiff has the right to 
value his claim for the purposes of court-fees and 
the value fijr the purposes of the jurisdiction is 
the same. 44 Bom. 331, Foil. [Raymond, .4. 7. C.) 
Tyebally Abuul Hussain v, Messrs. James 
Finlay & Co. 17 S. L R. 15 : 80 I. C. 969 : 

1924 S, 106 (2). 
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: High Court and not to the Distict Court. {Cnn;p- 
bell and Mali Sugar, J J .) Ganga Singh v. 

I Sher Singh, 5 Lah. 440. 

! S, 7 (iv) (c) — Valuation — If arbitrary 

Power of Cour t. 

The valuation put by a plaintiff in a suit fall- 
ing under S. 7 (iv) (c) Court Fees Act, is not to be 
anaibitrary valuation, but is to accord with the 
value of the subject-matter of the suit and, in 
case of dispute, is to be determined by the Court. 
[Prideaux, A. 7. C.) Kalicharan Lal v. Shiv- 
SHANKAR Sahai. 1924 Nag. 295, 

— S. 7 (iv) (c) and Sch. II, Art. 17— Suit for 

dcc!aratio7t ami consequential relief — Memoran- 
dum of appeal— Court -jee. 

Where the plaint prays for a declaration and 
consequential relief, the value of the consequential 
relief determines the court-fee payable on the 
plaint. 4 Pat. L. J 297 : 46 1. A. 24 : 5 P. L. J. 
39^, Foil. 

Where however an appeal is preferred only 
against the declaration it may be valued under 
Sch. II, Art. 17 of the Court Fees Act, The 
nature of the relief sought may vary at the stage 
when the appeal is preferred and the Court-fee 
leviable will be upon the altered relief on appeal. 
[Jwala Prasad, J .) Neko Tewari v. Kishun 
Prasad Pandey. 2 Pat. L. E. 193 : 

3 Pat. 640 : 80 1. C. 663 : 1924 P. 682. 


S. 7 (iv) (c) — Suit for declaration that 

decree was fraudulent and injunction — Court-fee 
payable thereon. 

In order to determine whether a suit is properly 
valued or not it is necessary to confine attention 
to the plaint itself and not to took to other circmn- 
stances which may subsequently influence the 
judgment of the Court as to the true value of the 
relief sought. A suit for a declaration that the 
decree obtained bv the defandint is traudulenfc, 
for an injunction against the defendant restrain- 
ing him from interfering with the plaintiff’s pos- 
session of the property in suit and for consequen- 
tial relief confirming plaintiff’s possession, comes 
within S. 7 (iv) (c) of the Court Fees Act and the 
valuation of the suit is the valuation of the decree 
which the plaintiff seeks to set aside. 6 C. L. J. 
427 Ref. In such cases the value put by the plain- 
tiff should be taken as the proper value unless 
it appears that the value so put is arbitrary and 
inconsistent with the value of the reliefs sought. 
{Siihrawardy and Chotzner, JJ.) Rajabala 
Dasi V - Radhika Charan Roy. 

40 C. I. J. 150 :79I. C. 982 : 

1924 Cal. 969. 

S. 7 (iv) ic]—-Suit for a declaration that 

deed of adoption by a Hindu jwidow isinioalid 
and inoperative to affect reversionary interests of 
plainiiffr— Valuation — Jurisdiction — Appeal. 

Where a suit for a declaration by a reversioner 
that a deed of adoption executed by a Hindu 
widow was inoperative beyond her life-time was 
valued for purposes of jurisdiction at Rs. 6,895 
and odd, an appeal from the decree lies to the | 


S. 7 (iv) {c)— Valuation of suit-Valua- 

tion of suhiect-mattcr — Option to plaintiff to put 
his valiialio?!. 

In suits coming under S 7 (iv) (c) of the Court 
Fees Act the plaintiff is at liberty to put his own 
valuation whatever be the real value of the sub- 
ject-matter, [Young, J.) Sit Soe v. Ma Thin. 

3 Bur. L. J. 128 : 1924 Rang, 378 (2). 

S. 7 bv) (c) and (d) — Valuation fined by 

plaintiff —Finality of — Suit for declaration^ in- 
junction and appointment of Receiver. 

A suit for declaration and injunction and for 
the appointment of a Reciver falls within S. 7 (iv), 
clauses (c) and (ri) of the Court Fees Act and the 
plaintiff can put his own valuation for the reliefs 
claimed. [Baker, 7. C. and Prideaux, A. 7. C.) 
Krishna Rao v. Mt. Chandrabhagabai. 

1924 Nag. 316. 

S, 7 (v) [M^—Claim for Khudkhast lands 

— Addition of milkiat shares — Effect. 

A suit for khudkhast lands falls under S. 7 (v) 
id) and not S. 7 (v) [a] of the Court Fees Act and 
court-fee on ithe market value is to be paid. But 
when the plaint claims for milhyat shares within 
which the khudkhast lands lie and for khud- 
khast lands, separate court-fees should be paid. 
[Das and Foster, JI.) Raghubans Narayan 
Singh v. Khub Lal Singh, 80 I. C. 439, 

Ss. 7 (1), 4 (e) and 11 [h] —Suit for decla- 
ration of plaintiffs' liability to make a s^nall 
periodical payment than that claimed by deft . — 
Valuation for purposes of court-fees and jurisdic- 
tion, 



425 


INDIAN DECISIONS. 


426 


COURT REE, S. 7. 

A Suit for a declaration that tlie plaintiif is 
liable to pay adm palaslui (a kind oi royalty pay- 
able to a bill owner) only at tlie rate at 150 seers 
of paddy peraniuim and not at the rate ui 459 and 
odd seers as claimed by the defendant, does not 
fall under S. 7, cl. (1) or S. 4, cl, (e), or S. ii, el. [h] 
of the Court Fees Act. The suit is one for a de- 
claratory decree without any consequential relict, 
and its jurisdictional value cannot bo hi.qher than 
the value ot the subject-matter in dispute between 
the parties. The subject-matter in dispute is the 
difference between what the plaintiff admits to ba 
the proper rate and the rate alleged to be claimed 
by the defendant. The declaration which the 
plaintiff seeks, if allowed, would relieve him from 
the liability to pay the difference between these 
two sums for ail time, and therefore in estimating 
the value of the subject-matter in dispute the 
Court must take the capitalised value of that right. 
[KrisJinan and Waller, JJ.) Kakakkattidathil 
Ryrappan Nambiyak V. Chathu Kutti Nambi- 
YAK. 19 I. W. 668 : 79 I. C. 843 : 1824 Mad. 621: 

46 M. L. J. 377. 

■ S, 7 (iv) [Q)Suit for declaration that 

there was no contract — Injunclion against arbi- 
tration proceedings. 

In a suit for a declaration that there was no 
valid contract between the parties or a valid re- 
ference to arbitration and an injunction restrain- 
ing arbitration proceedings going, on. plainiitf can 
put his own value as the case falls under S. 7 (iv) 
(e) Court Fees Act. {Raymond^ A. J, C, ) Taya- 
BUALLY Abdul Hussain v. James Finlay & Co. 

80 I. C. 969. 

S. 7 (iv) (f) — Suit for accounts — Plaint 

valuation — Binding on defendant for purposes of 
appeal. 

The valuation given by the plaintiff in a suit 
for accounts is the value on which the defendant 
should pay court-fee if he feels aggrieved by the 
order directing the taking ot accounts and pre- 
fers an appeal against the preliminary decree. 
{Kennedy and Raymond, A. J. Cs,] Motiomal v. 
Molap Bai. 79 I. C. 923. 

S. 7 '«v) (f) — Suit for accounts — Valua- 
tion by defendant in appeal — Right to give own 
value. 1924 P. 211. 

S. 7 {v)^Suii to avoid sale of faintly prO' 

periy and for possession — Decree on payment of 
fixed amounl — Appeal hy alienee — Court- fee. 

A suit for setting aside a sale of joint family 
properties was decreed on condition the plaintiH 
paid a certain sum to the alienee. The latter 
appealed against the decree and contended the 
suit should have been dismi^ed in toto. Held 
the memorandum of appeal should be stamped 
under S. 7 (v) of the Court Fees Act. {Krishnan, 
/.) Garapati Butceii Seethayamma, hi re. 

21 L. W. 15 : 47 M. L. J. 919. 

S. 7 (v) (a) and [dp— Suit for possession of 

specific plot of land in pennanenily settled estate 
— Court-fee — Deficiency — Pi ocedure. 

A suit for the recovery of a specific plot of land 
situated within a permanently settled estate but 
not constituting a definite share thereof or sepa- 
rately assessed to revenue, falls within cl. (v) {d) 
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' and nut under cl. (vj (u) tjr {b} of S. 7 of the Court 
i Fees Act. CtHiri-fcc should therefore be paid (Ui 
i the markvt-value of the property in suit, 
j The plaintiff in the above, suit having valued bis 
I plaint at ten times the share of the Government 
I revenue due on the land, the Court directed 
i him to pay court-fees on its market value. Ihe 
i planthf did not pay and the Court holding that 
the subject-matter of the suit exceeded its jurisdic- 
tion directed tne return of the plaint for presenta- 
tion to a superior Court. Held, that the procedure 
of the Court below was illegal. The Court should 
have first called upon the plaintiff to state the 
market value and then directed him to pay the 
proper court-fee on his plaint and on his failure 
to do so rejected the plaint, If the plaintiff paid 
the requisite court-fee and it was then found 
that the valuation of the suit went beyond the 
jurisdiction of the Court, the plaint should have 
been returned for presentation to the proper 
Court. {Krishnan, J.) KaNDasami Goundan v, 
SUBBAi Goundan. 34 M, L. T. (H. C.) 92 : 

(1924) M. W, N. 338 : 77 I. C. 781 : 

1924 Mad. 646 : 46 M. L. J. 345^ 

3. 7 (v) (b) and (d) — Suit for fraction 

of holding — Court-fee payable. Ma Sha Ma v. 
Somasundram Chetty. 75 I. C. 217 

S. 7 (1) (v) (c) and Sch. II, Art, 17 (iii) 

and vi) — Suit for commuiaiion of grain rent 
into money rent— A ppeal—Valuation — Court-fee 
payable — Revision — Interference by High Court. 
-C. P. Code, S. 115. 

An appeal by a landlord from the decree in a 
suit for commutation of grain rents into money 
rents on the ground that the rate fixed by the 
Lower Court is too low, falls either under Sch IL 
Art. 17, cl. (vi) of the Court Fees Act or under 
cl, (iii) and must bear Court-fees accordingly. 
Neither S. 7, cl. (i) nor cl. (iv) (c) of -the Act has 
any application to the case. 

Quaere — Whether the High Court -should inter* 
fere in revision with an order of the Lower Court 
deciding the proper amount of Court-fee payable 
in a case pending in that Court. [Phillips and 
OdgerSi JJP Sendattikalai Pandia Chinna 
Thambiar V. Veerappa Naidu, 

34 M L.T. (H. C.) 216: 19 L. W. 629 : 78 I. C, 928 ; 

1924 Mad. 623 : 46 M. L. J. 450. 

S. 7 (ix ) — Redemption suit — Claim of 

surplus — Court-fee. 

Where in a suit for redemption surplus profits 
also are claimed, court-fee need be paid only on 
the principal amount due and not on the profits 
claimed. [Baker, 0, J,C.) Daulatram v. Gulab 
Chand. 1924 Nag. 346. 

S. 7 (ix)— Suit for redemption — Valuation 

for purposes of Court*fees and jurisdiction not 
the same. See Suits Valuation Act, S. 78. 

28 C. W. N. 710. 

S. 7 (ix) — Mortgage suit-- Appeal — Valua- 
tion — Interest pendente lite. 77 I. C. 1064. 

S. 7 (xi) (cc) — Suits Valuation Act {Act 

VII of 1877) — Suit by landlord against tenant for 
posscssionlaftcr determination of tenancy — Propef 
valuation, 
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WHien a suit is brought {or possessioa uf leased 
property on the ground that the tenancy has 
terminated by lorit-ilare the proper valuation is 
not the value of the immoveable property, but the 
amount of the rent payable for the year next 
before the dale of presentation of the plaint. 

Under S. 8 of the Suits Valuation Act in suits 
other than those leierred to iu the Court fees Act 
in S. 7 paras 5, 6,9 and 10, the value as deter- 
mmabie for the computation of court-fees and 
ihe value lor purposes of jurisdiction shall be the 
same. [Walshs A. C,J. and Ryves, J.) Mohan 
LAL BrlUTESWARs L. R 5 All. 709. 

S. 7 (xi) (cc)— Landlord and tenant-^ , 

2'cnant in possession after noLioe to quit. 

The tenancy of a tenant holding’ over is created ' 
by occupation under an implied demise or agree- , 
ment. in a case where notice to quit has been; 
given no demise or consent to continuance of 1 
occupation can be uupiied. The person continu- ! 
ing in possession alter ■ a notice to quit and 
demand tor possession is liable to ejectment as a ■ 
trespasser and the suit does not fall under S. 7 ; 
Ui} {cc) of the Court Fees Act [KolvaLA, J, C.) 
Champat V. Balakdas, 20 N. L. R. 124 

S. 8, 5ch. I, Art. 1 and Sch. II, Art. 17, 

cl. (II) — Applicability of — Appeal by Government 
against awai'd of compensation in a land 
acguisiiion case — Award by Chief Judge of Small 
Cause Cony I — Court-fees payable on appeal. 
Where the Crown appeals against award of 
compensation in a land acquisition case, on the 
ground that the award is excessive, S. S of the 
Court Fees Act docs not govern tbe appeal. 

On appeal by the Crown against an award of 
compensation by the Chief Judge of the Presi- 
dency Small Cause Court in a land acquisition 
case the court-fees payable is that prescribed by 
Art. I, Sch. 1 ot the Court Fees Act. [Schwahe, 
C. -J.) Assistant Labour Commissioner of 
Labour, In re, 19 L.W. 207 : (1924) M.W.N. 108 : 

34 M, h, T. (H. G.) 367 : 78 I, C. 436 : 

1924 Mad. 489 {2} : 46 M. L. J. 150. 

S. 12 — Construction of — Strict construe'- 

lion. 

Tne provisions of S. 12 of the Court Fees Act 
should be strictly construed and the additional 
fee should be levied from a party litigant only in 
exact conformity with the precise words of the 
statute. But the provisions in fiscal statutes 
should not be so construed as to lurnish a 
chance of escape and a means of evasion 
{Mookerjee an A Cholzncr, ]J,) Kaj Kajeswari 
Jiu V. Gati Krishna Chakravarti. 

39 C. L. J. 217 : 82 1. C. 292 (2) : 1924 Cal, 953. 

S. 12 — Courf-fee~-~Ordcr for payment of 

— A ppeal — When competent. 

If the case is not one of appraisement of or 
fixation of the value with a view to determine the 
amount of fee chargeable, but the dispute in- 
volves root questions of principles as to the 
nature of the suit and the retrospective operation 
of statutes an appeal against an oider for pay- 
ment of Court-fee is maintainable. {Mookerjee and 
Chotzncf, JJ.) (Taraprasanna Chongdar v, Nari- 
SINHa Mgrari Pal. 51 Cal. 216: 28 C. W, N. 683 : 

39 C. L. J. 212 ; 81 I. C. 763 : 1924 Cal. 731. 
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-S. 12 — Decision about a)nouni is final 

but as to category of suit or applicability of a 
section is not final. 

The question whether an order directing addi- 
tional Court -fee to be paid is an interlocutory 
order which will be revised depends on the cir- 
cumstances of each case. If it is an order merely 
assessing valuation of the property and tbe only 
question involved is as to the amount upon which 
the Court-fee has to be paid, the decision of the 
Court of first instance would appear to be final 
under S. 12 of the Courts Fees Act. That section 
has been enacted in the interests of revenue and 
is final so far as that Court in concerned, There 
will be no appeal or revision from that order. But 
the question may under certain circumstances be 
raised on appeal from the final decree made in 
the suit. Where, however, the question is, under 
what provision of the Court Fees Act the relief 
sought for in the plaint comes or under which 
category the suit falls, the decision oi the first 
Court is not final. Where it involves the jurisdic- 
tion of the Court to try the suit the decision is 
liable to be revised. (23 Bom. 486 ; 28 Cal 334 ; 
14 Mad. 169 ; 1 All. 360, Foil. [p. 675, C. 2] 
[Jwala Parsad and Foster, JJ.) MaNi Lal v. 

I Du RGA Prasad. 5 Pat. L. T 425 : 3 Pat. 930 : 

I 1924 P. H. C. C< 254 : 80 I. C. 667 12) : 

I 1924 P. 673. 

I 14 ^ Sch. 1, Arts. 4 and 5 Application 

I for review — Presentation lo stamp Reporter — 
Sufficiency of— Delay, 

The judgment in an appeal was delivered by 
the High Court on the 7th June 1922, The appli- 
cation for, review was signed on the 2lst July 
1922. The application for review was presented 
to the stamp Reporter on the 6lh Sep. 1922. The 
court-fee paid on the application was one half of 
the Court-fee paid on the Memorandum ol Appeal. 
The application was returned by the Stamp Re- 
porter on the day it was presented, when the 
High Court had been closed for the vacation^ 
Thereupon the application was presented to 
the senior Judge on the 13th of Nov. 1922, when 
the Court re-opened after the long vacation. Held^ 
that the presentation to the Stamp Reporter was 
, proper presentation within the meaning of Arts. 

I 4 and 5 of Sch. I to the Court Fees Act, As the 
j decree in the appeal was not in existence till the 
j 21st of July 1922 the delay in presentation could 
i not be a ground for penalising the applicant, 
j The Court accordingly directed that the applica- 
I tion should be heard as if the -full comt-fee had 
I been paid and one halt had been returned under 
i S, 14 of the Court Fees Act. [Mooi^erjee and 
i Chotsner, JJ,) Nowrang Singh v. Janardan. 
j 39 C. I. J. 344 : 80 I. C. 794 ; 1924 Cal. 994. 

; S, 15 — Review — Refund of Court-fee—^ 

i Inbereni power. 

Where an application for review was filed 
under S. 151 and Order 47, Rule 1, C. P. Code, 
and the Couit allowed the application with refer- 
ence to S. 151, C, P. Code, held that the applicant 
for review was entitled to a refund of the court- 
fee under S. 15 of the Court Fees Act. (Mukerjee, 
J.\ Probhas Kumar Ganguli v. Nitharlal 
GaNGUli. 28 C, W. N. 928 : 1924 Cal. 1054, 
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-Ss. 17 aad 191(1} — Bengal Ainendment 

Act {IV of 1922} — Application for probate — Court 
fee payable on— Introduction of new Act — Effect of. 

An application for probate was made on the 
19th March 1922, the estate was valued and. court- 
fees to the extent of Rs. 18,000 were paid. There- 
after, the will was proved on the Bth April 1922, 
and an order for probate was made. On the 8th 
April, 1922, it was brought to the notice of the 
Court that in the interval between the payment of 
court-fees on the application for probate and the 
order lor Probate, the Bengal Court Fees (Amend- 
ment) Act, 1922 came into force on the 1st April 
1922, and that the court-fees ifl calculated on the 
basis of the amended statute, would exceed the 
amount already paid by Rs, 10,370. Held, that 
the petitioner was not bound to pay the excess 
amount and that the Court-fee already paid under 
the old Act was sufficient. 

S. 19 1 (1) of the Cuurt Fees Actjprovides that no 
order entitling the petitioner to the grant of pro- 
bate or letters of administration shall be made 
upon an application for such grant, until the peti- 
tioner has filed in Court a valuation ot the pro- 
perty in the form set forth in the first Schedule 
and the Court is satisfied that the fees mentioned 
in paragraph II of the Schedule have been paid 
on such valuation. The third Schedule shows 
that the petitioner for probate or letters of admi- 
nistration is required to set out in detail the 
valuation of the moveable and immoveable pro- 
perties left by the deceased. The law conse- 
quently, requires that such valuation should be 
made and the Court-fees paid on the basis there- 
of before an order entitling the petitioner to the 
grant of probate or letters of administration is 
made upon the application. As soon as he 
complied with requirements of the statute, his 
application was presented, and he became entitled 
to an order for the grant of probate or letters of 
administration if he could establish the genuine- 
ness of the testainentary instrument propound- 
ed by him. The subsequent amendment of the 
Act did not affect the petitioner. [Mookerjee and 
Chotzner, JJ.) Thaddeus Nahapiet v. Secre- 
tary OF State for India. 39 C. L. J. 209 ; 

81 I. C. 751 : 1924 Cal. 987. i 

— S. 17 — Decree for pre-emption — Appeal by j 

vendee —Alternative Reliefs — Valuation — Court- j 

fte. j 

Plaintiff claimed a right of pre-emption alleg- i 
ing that the property had been sold ostensibly for 
Rs, 10,000 while its real price was Rs. 5,100. The 
vendor and vendee denied his right to pre-emp- 
tion on the grounds of dominance and contiguity. 
The trial Court granted a decree for possession 
to plaintiff on payment of the market value which 
was fixed at Rs. 6,800. The vendee valued his 
appeal at Rs. 6.800 and asked for a decree restor- 
ing that property to him or else requiring the suc- 
cessful pre-emptor to pay him an additional sum 
of Rs. 3.200. Held that they were two alternative 
relief based on exactly the same cause of action 
and only one of them could be granted, They were 
not two distinct subjects within the meaning of 
S. 17 of the Court Fees Act, and the correct Court 
fee is one calculated not on the aggregate of the 
wo values but on the higher of the two. The fact 
hat the appellant himself asserts the value of 


COXTET FEE, S. 19. 

the property to be Rs. 10,000 does not affect the 
question, [Abdid Raoof and Campbell, J.) Tek 
CHAND O. XAK.i Chand. 

5 lah 114 ; 1924 Lab. 494. 

^S. 17 — Subject — Meaning of — Railway 

Company — Loss in respect of several consign 
rnents—Snit fo) — Court fee. 

The word “subject” in S. 17, Court Fees Act 
means ’’cause of action“ and where in respect of 
loss of several consignments of various dates the 
consignor has issued one consolidated notice to 
the Railway Company under S. 77» Railways Act, 
he has only one cause of action in respect of the 
total loss and the Court-fee payable on the plaint 
is to be calculated on the aggregate claim. 
Whether a suit embraces only one cause of aciion 
or more depends on the terms of the plaint. 
{Das and Ross, JJ.) East Indian Railway Co. 
V, Ahmadi Khan. 1924 P. H. C. C. 175 i 

78 I. C. 415 : 1924 P, 596 

'S. 17 — Suit for land or for refund of 

consideration — If separate Court- fee payable. 

When the plaintifis in whose favour the first 
defendant had surrendered the suit lands for 
consideration, finding the land to belong to 
another person file a suit against both, asking 
for possession againsi the latter or in the aiterna' 
tive claim refund form the former of the consi- 
deration paid the suit embraces two distinct 
reliefs in respect of each of which separate 
Court- fees must be paid. [Baker, l.C.) Hirderam 
V. Kamcharan, 1924 Nag. 169. 

S. 17 — SiUt for partition — Joint posses- 

sion — Court-fee payable, 

The plaintiffs on their own allegationsj 
were not in possession of any portion of the pro- 
' parties sought to be partitioned and they prayed 
tor joint possession and partition. Held, that the 
I plaintifis were bound to pay court-fee on two 
' subject matters within the meaning of S, 17 of the 
; Court Fees Act. The plaintiffs must pay the fixed 
; fee for partition in addition to the ad valorem fee 
I as ia a suit for possession, [Das and Ross, JJ.) 

' Sitbaran Jha Pandey V. Lokanath Mjssir. 

3 Pat. 618 : 5 Pat. L. T. 618 : 
81 I. C. 1052 : 1924 P. 558. 

S. 19 (b) — Joint family — Letters of 

Administration — Application by son. 

48 Bom 75 : 77 I. C, 749 (2) : 1924 Eom. 228. 

— - — S. 19 H — Application for probate — 
Valuation on objection by Collector — Finality of-^ 
AppeaL 

In an application for probate the Collector 
objected to the valuation given by the applicant 
and the District Judge after causing an enquiry 
under S. 19 H, Court Fees Act, fixed a certain 
value. Held, the valuation was final and no 
appeal lay therefrom. But if in arriving at a value 
the court refused to adjudicate whether certain 
properties were debutter the order would be 
revisable. [Rankin and Maker jee, JJ.) ChinmatHa 
Nath Pal Choudhuri v. The Secretary of 
State for India in Council, 78 L C. 901. 

S. 19 1 — ^Provident Fund — Probate duty 

— // payable on. 



431 


THE YEARLY DIGEST, 1924 


432 


COURT FEE, S, 31. 

No CoarKee need be paid on provident tufld 
money when probate is applied tor. [Halhfax. 

A J. C.) Agnes v. J.^mes William. 

^ 82 I. C. 128. 

1 

S. 31 — O/dtr for -payment of court’fce \ 

by accused— Order by appellate court— Enhance- 
ment of sentence. 

An appellate court hearing a criminal appeal 
ordered accused to pay the complainant s court- 
fees under S, 31 ot the Court Fees Act. Held, 
that the making ot an order under S. 31 of the 
Court Fees Act does not ordinarily amount to an 
enhancement of sentence but may be made as an 
incidental order to bring the judgments into 
conformity with the law. Though S. ol of thw 
Court Fees Act provides that all lees ordered to 
be repaid under the section shall be recoverable 
“as if they were hues” it does not thereby make 
them part of the sentence, 22 M. 153 Ref. 
[Spencer, J.] Ediga Thimmiah v. Empekor. 

20 L. W. 293 : 35 M. L. T. (H. C.) 39 : 

(1924) M, W. N. 489 : 26 Cr. L. J. 1213 : 

82 I. c . 141 ; 47 Mad. 914 ; 47 M. L, J. 355. 


COURT FEE, S. SCH. I, ART. 5. 

The subjechmatter of an appeal was valued at 
Rs. 7,750 and on the 20th December 1919, a court- 
fee of Rs. 385 was paid on the memorandum in 
accordance with theltable rates, ol ad valorem fees 
embodied in Sch. I of the Court Fees Act, 1870. 
The appeal was thereupon registered and was 
heard in due course. Judgment was pronounced 
on the 29th August 1922, when the appeal was 
dismissed with costs. On the 21st November 
1922, the appellant presented the application for 
review of judgment. The application bore a 
court-fee of Rs. 192-8-0 that is, one half (of 
Rs. 385, the amount payable and paid on the 
memorandum of appealj when it was lodged in 
this Court. After the 20th December 1919 when 
the memorandum of appeal was filed and before 
the 21st November 1922, when the application 
tor review was lodged, the Bengal Couit Fees 
Amendment Act, 1922 (Act IV of 1922, B, C.) 
had come into force on the 1st April 1922. Sec. 5 
of this amending statute modified Art. 1 of Sch. I 
of ihe.Court Fees Act, 1870, by enhancement of of 
rate of fee payable on plaints, written statements 
and memoratidum of appeal Sec. 9 as a corollary 

fees 


-Sch. 


1 altered the table of rates of ad valorem 
I Art l-Aibeal agdi order i appended to the same Schedule. The consequ- 
C P Code— Court- fee. ' April 1922, the amount 

' ’ i of Couri-fee payable on a memorandum of appeal 

valued at Rs, 7,750 was raised from Rs. 385 to 
Rs, 615. Held, that neither under the Court Fees 
Act as originally framed in 1870 nor under the 
Court Fees Act amended in 1922, can a petitioner 
for review of Judgment be called upon to pa^ Court 
Fees on the bas’s of the fee which would be pay- 
able oil the plaint or memorandum of appeal it 
it were to be filed on the date of the application 
i for review. The amount must be calculated on 
I the basis of the fee leviable (which, in the normal 
I course of events, is the fee actually levied,) on 
the plaint or memorandum of appeal according 
to the law in force when the plaint or memoran- 
dum is filed in Court. Tested in the light of this 
principle the application in the present case 
must be deemed to bear the correct Court-fee 
and must accordingly be heard on the merits. 
[Mookerjec and Cuming, JJ.) Nandi Lal 
AGRANI V, JOGENDRA CHHANDRA l^UTTA. 

28 c. W. N. 403 : 39 C, L. J. 222 ; 
82 I. C. 297 : 1924 Cal. 881. 


under S, 144, 

An appeal against an order passed under S. 144, 
C. P, Code, is an appeal against a decree and an 
ad valorem stamp duty is payable thereon. 
(Daniels, J.) Baunath Das v. Balmukund, 

82 I. U. 321 : 22 A. L. J, 881. 


-Sch. I, Art. 1— Cross objections— Posscs- 
-Qourt fee. 

of cross objections 


sion of land 

In the case of cross objections relating to 
possession of land, ad valorem fee is payable on 
its value and not on the basis calculated under 
S. 7 (v) of the Court Fees Act. [Daniels, J .) 
Bihshen Sahai V. Chhotey Lal. 

T. R. 5 A. 712 : 22 A. L. J. 911. 


Sch. I, Art. 1— Cross objections— Costs— 

Court-fee, 

Amemoiandum of cross objections which 
relates to costs only should be stamped 
ad valorem on its value and is net to be treated 
as a mere application. [Robinson, C. J. and 
Bagulcy, J.) Ma Shin v. Maung Shwe Huit. 

2 Rang, 637 '* S Bur. L. J. 279. 


Sch. I, Art. l-Cross-obections — Sale- 

deed— Suit to set aside— No legal necessity as to 
part. 1924 A, 175 

Sch, I, Arts. 4 and 5— Review— Presen- 
tation to Stamp Reporter during vacation— Valid 
presentation— Half Court-fees— Payment if suffi- 
cient. See Court Fees Act, S, J4. 

39 C. L. J. 344. 

Sch. I, Art. 5 — Application for review 

-Court-fee payable on. Nageshak Sahai v. 
Shiaw Bahadur. 1924 Oudh io8. 


'Sch, I, Art. b— Couri-fee payable on 
review application — Appeal filed before Hie new 
Court Fees Act— Receiver applicaiton filed after- 
wards — Proper Court -fee, Seng. Court Fees Act, 
Amendment Act* 


I Sch. I, Art. 5 ' Application for Review— 

\ Court-fee payable on — Whether the same as on 
appeal. 

An application for reiew of tbe decision of a 
Court on an appeal must pay full court-fee on the 
valuation of the appeal and not merely on the 
subject of the review applicatior). Had the legis- 
lature intended that an ad valorem fee should be 
levied only on the value of the subject-matter in 
respect of which relief was sought by the appli- 
cation for review, it could have said so in clear 
and definite terms. The words “Plaint” or 
“Memorandum of appeal” mean the plaint or 
memorandum of appeal in which the judgment 
review of which is asked for, was passed. 31 
All. 294 ; 3 C. W. N. 292 followed. [Darnels 
and Lyle, JJ.) Kuar Nageshar Sahai v, Shiam 
Bahadur. 11 0, L J, 339. 
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COURT FEES ACT (VII OF 1870), SCH. II, i COURT : FEES ACT (VII OF 1870), SCH. II, 
ART. 17. ' ART. 17(6). 


Sch. II, Art. 17 — Suit for reversal of 

patni sale -Court-fee payable on — Amending Act 
{IV of 1922)— Effect of. 

A suit ior the reversal of a patni sale is not 
solely for a declaration that the sale is a nullity. 
It is on the other hand a suit for the reversal '^r 
cancellation of sale, on the assumption that if 
the validity of the sale is not challenged the sale 
would remain operative between the parties. 

Prayers for injunction and for confirmation of 
possession are prayers for consequential relief. 
Where the suit had been instituted on the loth 
June 1920, the amount of Court-fee leviable on the 
plaint must be determined by a reference to the ; 
law as it stood on that date, irrespective of the 
amendment under Bengal Act (IV of 1922). 
{Mookerjee and Chotzner, JJ.) Tafaprasanna 
Chaugdar V. Nrisingha Murari. 

51 Cal. 216 : 81 I. C. 731 : 28 C. W. N. 683 : 

39 C L. J. 212 : 1924 Cal. 731. 

Sch. II, Art. 17, S. 7 (4) [c]— Applica- 
bility — Execution of mortgage decree against 
joint family — Resistance by some members — 
Declaratory suit that the mortgagee be eniiiled to 
attach and sell the joint family estate— Whether 
consequential relief. 

In a suit for enforcement of the mortgage 
against a joint family ot defendants 1 — 6, and a 
personal decree was passed against defendant 1 
only, as no necessity was proved, and the decree^ 
holder applied for execution against 1st defendant, 
defendants 3, 7 and 8 and resisted the application 
on the strength of a prior partition, and deft. 10, 
on a prior sale to him by the judgment-debtor 
for consideration and the 1st deft.’s share was 
diminished. The decree holder filed a declara- 
tory suit tor holding that the sale to the lOth 
defendant was nominal, and that the prior 
partition suit filed on behalf of defendant 3, did 
not take place, with a specific relief, that it may be i 
declared that the plaintiffs are entitled to realise 
their decree from the joint properties by attach- 
ment and sale, It was contended that the Court- 
fee paid was insufficient, for, besides the decla- 
ration claimed, consequential relief is claimed 
for, in the last prayer, and ad valorem fee 
under S. 7, cl. 4 (c) should be paid. 

Held, that the last mentioned relief is a mere 
surplusage and the relief sought is merely decla- 
ratory and the Court-fee charged should be 
under Sch, II, Art. 17 of the Court Fees Act, 
(Jwala Prasad, J) Mahabir Prasad v. Shyam 
BehaRI Singh. 3 Pat. 795 : 80 1. C. 655 ; 

1925 P, 44. 

■ Sch. II, Art, 17 (iii! — Scheme suit — Pray- 

er for temporary mandatory injunction to com- 
pel defendant to deposit amount in Court — Ad 
valorem Court-fee if payable thereon. 

Where in a suit under S. 92, Civil Procedure 
Code, the plaintiff claims among other reliefs a 
temporary mandatory injunction to compel the 
defendant to deposit in Court immediately a sum 
of Rs. 1,24,000 due from him to the trust, it is in 
effect only a prayer for an account falling clearly 
within the express words of S, 92. The character 
of the suit is not altered and a Court-fee of Rs. 50 
as fixed in Sch. II, Art. 17 (iii) of the Court Fees 


i Act is sufficient. {Venkatasuhba Rao, /.) Rama- 
I nuja Naidu V. Alagappa Chetty. 
i 20 L. W, 716 : 35 M. I. T- 124 (H. C.) : 

I 1924 Mad. 882 : 47 M. L. J. 656. 

Sch. II, Art. 17 (3) — Joint family pro- 
perty — Mortgage of — Suit for declaration of in- 
validity — Court-fee . 

A suit by a member of a joint Hindu family for 
a declaration that a mortgage by his coparcener 
of family property is not binding on the same 
falls under Sch. II, Art. 17 (iii) of the Court Fees 
Act. The declaration asked for does not involve a 
cancellation of the mortgage deed and ad valorem 
duty is not payable. {Broadway ' and CamphelL, 

\ JJ.) Sha.m Das v. Charn Das. 

: 78 1. C.! 782. 

I 

; Sch. II, Alt. 17 (3) and (vi) — Appeal — 

1 Valuation— Suit for commutation of grain rents 
I into money rents — Court-fee payable. Set; C. P. 

I Code, S. 115. 46 M. I. J. 450. 

I Sch. II, Art. 17 (4)— Suit for declaration 

j that money is jointly due. Mt. Uttam Devi v. 
j Dina Nath. 751. C. 774. 

Sch. II, Art. 17 (6) — Mahomedan co- 

! sharer — Suit for separate po3sesi:ion, 

1924 Mad. 207. 

Sch. II, Art. 17 (6) — Suit for declaration 

of title and for partition — Court- fee. 

A person alleging he was in possession of cer- 
tain property asked for a declaration of title as a 
cloud had been cast on it. He also asked for 
partition on the basis of title. Held, Art. 17 (vi) 
applied, [Greaves and Chakravarti, JJ.) Rajani 
Kanta Bag v. Rajabala Dasi. 

29 C. W. N. 76, 

Sch II, Art. 17 {Q)—Suit for cancella- 
tion of decree— Effect on defendant — Value of 
subject-matter. 

In a suit for cancellation of a mortgage decree 
which would still leave the defendant free to 
institute another suit on the mortgage, the subject- 
matter of the suit is the amount of the decree 
minus the value of the chance which the defend- 
ant has of obtaining another decree The latter 
not being ascertainable, the value of the claim in 
the suit cannot be ascertained and the case falls 
under Sch. II, Art. 17 (vi). {Hallifax^ A. J. C.) 
Mahadeo Ganesh Sohni V. Sadashiv. 

78 I. C. 437. 

Sch, II, Art. 17 (6)— for partition — 

Declaration of right to partition and possession — 
Ejectment suit — Court-fee payable on. 

Ordinarily, where the plaintiff in the case, as 
laid by him in the plaint, affirms that he is in 
possession of a portion of the joint estate and 
claims a change in the mode of enjoyment of the 
property and prays for separate possession of his 
share as the result of redistribution of the pro- 
perty under the separate management of the 
parties, his suit is one for partition and separata 
possession of his share in the entire property, and 
as such the claim falls under Article 17 clause (6) 
of Schedule II of the Court Fees Act, and a 
fixed fee of Rs. 10 only is payable thereon- 
Where, however, the plaintiff admits that hjg 
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COUKT FEES ACT {IV OF 1922), SCH, II, , CF. PHO. CODE {V OF 1898), S. 4 (h,) 


AET. I7(iii). i 

title 'is dispated and that he is out of possession ; 
aad enjoyment of the property sought to be parii- i 
tioned, and he does not hold or possess or occupy i 
any portion or item of the divisible property, and ; 
asks for partition, his suit must be treated practi- i 
caliy as an ejectment suit, and an ad valorem j 
Court-fae is ie^dable on a plaint in such suit, i 
The Court will have to see whether the plaintiff | 
claims anything more than a change in the mode I 
of enjoyment ot the property by partition or, in ; 
other words, whether it is a part of ids cause of i 
action as disclosed in the plainc that the defend- : 
ants have denied his right ior partition, or his | 
right to joint possession in the property, or the | 
nature of the property in the suit involved either ■ 
in whole or in part. If he seeks a declaration of ' 
bis right to partition on the ground that it is i 
disputed it may safely be said that he claims | 
something more than a change in the mode of j 
enjoyment. This must be determined wi':h refer- 
ence to the tenor of plaintiff’s claim as laid in the : 
plaint, i.c., on the cause of action as disclosed in 
the plaint. If the plaintiff alleges that each party : 
is in possession of what he says is joint family I 
property, then, on the principle that possession 
of one co-owner is possession of another the plaint 
cannot be treated as one instituted by person who 
is admittedly out of possession or whose right to 
partition is admittedly disputed, or the quantum cf 
whose interest in the joint property is admittedly 
a matter on which he himself seeks an adjudica- 
tion of the Court, Such a suit is one for partition 
of joint family property and must be distinguish- 
able from a suit ior declaration of his right to , 
partition and possession, or for possession of his ; 
share on partition, or for ejectment by a person ' 
who admits that he is wrongfully excluded from ^ 
enjoyment of joint family property. In the latter i 
class of suits what the plamtil^ himself seeks is i 
an establishment of his own title or right to par* ■; 
tition of the property which is already in dispute. | 
{Kinkhedc A,J, C.) Minaji z;. Sitakam. 

7 N. L. J. 91 : 81 I. C. 643 : 1924 Nag. 103. i 

COUET FEES (AMENDMENT) ACT (IV OF 1922) 
BENGAL ACT, Scb. II, Art. 17 (iii) — Suit lor mere i 
declaration — Appeal — Court fee — Basis of cal- 1 
culation — What appellant ought to have claimed ! 
— If to be considered. 1924 Cal. 183, | 

COTJEX OF W AKHS— ‘Manager — Powers of—Lcases \ 
— Minor — Suit against fur specific performance, | 
The manager of an estate under the Court of j 
Wards can enter into an agreement to grant a | 
lease, and a suit to enforce such agreement can ; 
be filled against the minor owner of the estate, j 
{Jwala Prasad and KiUveani Sahay, J J .) Rudra I 
Das Chakravartv v. Kumar Kamakhya xVaka- i 
YAN Singh. 3 Far,. 968. | 

CEIMINAL LAW AMENDMENT ACT (XIV OF i 
1908), Ss. 15 and 17 — Instigating formation of\ 
unlawful assembly — Coniribuiion of funds — 'Abet' i 
mentof offence-^ I . P. C,, Ss. 107, 108 and 117. i 
A man who instigates the formation of an asso- 1 
ciation, the purposes of which are such as to i 
render that association unlawful and contributes! 
to and solicits comributions for that association ' 
may, broadly speaking, be considered to have 
contributed to and solicited contributions for the 


purpose of such association. But a penal statute 
has to be construed strictly and before an associ- 
t ion can have a purpose it must be in existence 
and any cjnfribution to or solicitation for such 
an association prior to its formation cannot ren- 
der a person amenable to S. 17 (1) of the Cr. Lav/ 
Amendment Act. The intention of the legislature 
was to render punishable onlv such contributors, 
etc. who contributed or solicited contributions 
for the purpose of an existing association. But 
such acts amount to“instigatioD”of the formation 
of an association which is unlawful under S. 15 
(2i tb) cf the Criminal Law Amendment Act. The 
conduct of the accused amounting to abetment of 
the commission of an offence by a class of persons 
exceeding 10 is liable to the penalty provided by 
S. 1/7, I. P. C, 

A person is said to “instigate” another to an 
act when he actively suggests or stimulates him 
to the act, by any means or language direct or 
indirect vvhether it takes the fotm of express 
solicitation or of hints, insinuation or encourage- 
ment. 22 M. L. T. 373 Ref. [Broadway and 
Motisaear, JJ.) Emperor v. Mihan Singh. 

5 Lah. 1 : 1924 Lah. 440. 
CEIMINAL FEOCEDURE CODE— Police officer— 
If can take surety bond. 

A Police officer is not authorized under the 
i Criminal Procedure Code to take a surety bond 
for the production of any person before the 
j Police. Such a bond is ab initio vo\d.{Marfineau, 
J \) Hamid Ali v. Emperor. 

811. G. 200 ; 25 Gr. L, J. 713. 

^ S. 1 — Village Magistrates — Applicability 

of the Code. 

S. 1 of the Cr. P. Code should not be read as 
meaning that Village Magistrate could not com- 
plain or be tried under the Code but only that in 
his official capacity as Village Magistrate that is 
in thtj proceedings he takes as Village Magistrate, 
he is not governed by the Cr. P. Code. [Krish- 
nan, J.) Public Prosecutor v. Mari Mudali, 
19 L. W. 30 4(1924) M, W. N. 145 : 

761. C. 653 : 25 Cr. L. J. 221 : 1924 Mad 730. 

S. 4 (h) — Application under S. 107. If a 

complaint. 

An application under S. 107, Criminal Proce- 
dure Code, does, not fall within the definition of 
complaint and as such S. 203 does not apply to 
it. [Jafar Ali, J .) Shamasuddin v. Ram Dyal 
Singh. 76 I. C 25 (1) : 25 Gr. L. J. 89 (1) : 

1924 Lah. 630. 

S, 4 (h) — Complaint — Petition to Deputy 

Commissioner -Enquiry not undertaken by. 

An application to the Police not being enquired 
into, the applicant petitioned the Deputy Com- 
missioner for an enquiry, Held, there was no 
complaint. [Kotval. A. /. C.) Mahadu v. Em- 
peror. 75 I G. 543 ; 24 Cr. L. J. 958 ; 

1924 Nag. 115 (1). 

S. 4 Co]— Complaint — Application under 

S. 107, Cr. P. Code. 

A “Complaint” is an allegation that some per- 
son has committed an offence and “an offence’' is 
an act or omission made punishable by any law 
for the time being in force. An application under 
S. 107, Cr.P. Code, is not a complaint where 
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€E. PRO. CORE (V OF 1898), S. 4. 

there is merely an allegation that a breach of the 
peace is likely. [Kendall^ A. J.C.) Ram Lal - a. 
Bankateshar Rawan' Bahadur Pal Singh. 

10 0. & A. L. R, 630 : 1 O.W.N. 359; 811. C 973 : 

IIO.LJ. 732 : 25 Gr, L. J. 1149. 

, Ss. 4 (h) & 190 [c] -Corn-plaint — Letter 

written to District Magistrate— Cognizance, 
Where a letter is written to the District iVIagis- 
trate conveying the information of an offence and 
requesting action to be taken it is a complaint 
within the meaning of S. 4 (h) Cr. P. Code on 
which a magistrate can take action under S. 190 (c). 
{Neave, A. J. C.) Chhote Maharaj v. Em- 
peror. 10 0. & A. L. R. 605- 

1 O.W.IT. 108 ; 25 Cr. L, J. 1147 : 81 I, C. 971. 

S. 4 \h ) — Application to court Inspector 

— If a complaint. Mehr Chiragh Din v. 
E.MPERor. 25 Cr. L J. 125 : 76 I. C. 189 ; 

1924 Lah. 258. 

3 4 (j) — High Court — What is-European 

British Subject— Plea of. (1924) M. W. N. 231. 

76 I. C. 695: 1924 Mad. 373. 

S. 16 — Honorary Magistrate— Trial of 

cases outside jurisdiction — Legality, 

The Cr. P. Code does not prescribe that any 
particular class of cases alone should be tried by 
Honorary Magistrates. The fact that for adminis- 
trative purp05es, the District Magistrate has allot- 
ted particular areas to particular Honorary Magis- 
trates does not render proceedings invalid if one 
of them tries a case falling outside the area allot- 
ted to him: {Baker, J. C.) Yakub v. Appaswami. 

81 I. C. 44 (2); 25 Cr. L. J. 556 (2). 

17 — Power of Dt, Magistrate to direct 
a stay. 76X.C. 869 (2): 25 or- L. J. 277 (2), 

S. ZO— Offence under Ss. 302 and 120 B 

^Magistrate if can try. 

A magistrate specially empowered under S. 30 
can try a person for offences under Ss. 302 and 
120 B as murder was not committed in pursuance 
of the conspiracy, so that the offence was not 
punishable with death. [Martineau, J.) Hussain 
V, Emperor, 82 I. C 169: 25 Cr, I. J. 1241. 

S. 32— Sentence — Enhancement in ap- 
peal — Powers of. 1924 A. 130; 

761. C. 1032: 25 Cr. L. J. 312. 

S, Zb—Manujactnre and possession of 

excisable article. 

The offence of manufacture of an excisable 
article necessarily includes that of possession and 
the two offences cannot be called '‘distinct” for 
the purposes of S. 35 of the Criminal Procedure 
Code. 1 Bom. L. R. 344 Foil. [Hallifax, A /. C,) 
Sheikh Munir z/. Emperor. 

76 I. r. 19 : 25 Cr. L. J, 83 : 1924 Nag. 32. 

S. 45 — Chaukidar — Duty to give inform- 
ation — Mere rumours need not be communicated 
to police, 

S. 45 of the Cr. P. Code does n;A make it incum- 
bent on the village chaukidar to commuuicate 
to the ctficerin charge of the Police station any 
rumour of any occurrence prevailing in the vil- 
lage. It is only an information which he may 
himself possess that is to be communicated to the 


■ CR. PRO. CODE (V OF 1898), S. 54. 

; officer-in-charge of the police station. It is note- 
: worthy that the Amending Act XVIII of 1923 has 
substituted the word -‘possess’’ in place of the 
; word '‘obtain’’ in S. 45 making thereby only such 
: information which the informant may possess to 
. his own knowledge fit to be communicated to the 
; officer-in-charge of the police station. {Kulwani 
Sahay, J,\ Lachmi Singh rc Emperor, 

(1924) P. H C. C. 181 : 5 Pat. L. T. 505 ; 

81 I. C. 620 : 25 Cr. L. J. 972 : 

1924 Pat. 691. 

: S. 54— -Attempt to arrest by police — Ab- 

: sence of warrant — Effect. 1924 A. 201. 

i — Ss. 54 and 55 — Penal Code, S. 225 B — 

; Arrest by Police Constable without warrant— 
i Resistance — Offence. 

1 Where a police constable arrests a person and 
i tells him expressly that he is doing so under a 
I particular authority which he claims to have to 
I arrest him, and such arrest is resisted, it will be 
, for the prosecution on a charge under S. 225 B, 
j Indian Penal Code, to establish that the constable 
; who arrested the person had power to act under 
: the authoiity he claimed to have. It is not suffi- 
cient for the prosecution afterwards to say that 
, the constable had authority to arrest under some 
j other provision of law {Krishnan, J.) Appasami 
i Mudali In re, 47 Had, 442 : 

19 L. W. 504 : 34 M. L. T. (H. C.) 95 : 81 1. C. 51 ; 

; 25 Cr. I, J. 563 ; 1924 Mad. 655 : 46 M. L. J. 447. 

I — Ss. 54, 60 & 61 — Object of — Arrest by 

. police without warrant — Production before 
I magisiyate — Necessity for, 

I Though under S. 54 of the Cr. P. Code a Police 
I Officer may arrest without warrant in the case of 
I a cognizable offence under S. 60 be is bound 
I without unnecessary delay to take or send the 
I person arrested before the Magistrate and under 
j S. 61 this must be done within 24 hours. The 
j precautions laid down in these sections seem 
i designed to secure that within not more than 24 
j hours some Magistrate shall have Seisin of 
j what is going on and some knowledge of the 
! nature of the charges against the accused, how- 
I ever incomplete the information may be. 

I [Grieves and Dnval^ JJ.) DwaRKADAS Haridas 
V. Ambalal Ganpatram. 28 C.W N. 850 ; 

82 I, C. 131 : 25 Cr. L J. 1203 : 1924 Cal. 893, 

S. 54 (7 ) — Arrest without warrant'— 

where can be mode — Foreign offence. 

A bare assertion of the commission of an offence 
does not amount to reasonable suspicion or 
credible information on the bassis of which an 
arrest can be made without warrant. If there is 
credible information of the issue of a warrant, 
that would justify action under the section, The 
act for which the arrest is made must be one for 
which there is a present liability to apprehension 
or detention in custody in British India under 
the Extradition Laws. 

In case of such arrests, the Police must forth* 
with produce the person arrested before a Magis- 
trate. [Walmslcy and Maker ji, JJ,} Subodh 
Chandra Ray Choudhury v. Emperor. 

29 C. W. N. 98 : 40 C. L. J, 489. 
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CE. PEG. CODE (V Of 1898), S. 61= 

Ss. 61, i67--Production before Court, 

Nagendra Nath Chakrabarti v. Emperor 

51 Cal. 402 ; l924 Cal. 476. i 


Ss, 54 and ^97— Arrest without warrant , 

— Bombay City Police Act, Ss. 33 (^) — Detention I 
hy Magistrate — Exiradiiion Act, Ss. 23 and 10 i 
( 4 )— ■ 
Whe^'e the police arrest a person without war- 
rant either under S. 54 (g) of the Cr. P. Code or 
S. 33 (g) of the Bombay City Police Act 1902 and 
the person so arrested is datained by a magistate 
under S, 23 of the Extradition Act 1903, it is 
open to the Magist'ate to release the arrested 
person on bail under S. 10 (4) of the Extradition 
Act. {Marten and Fawcett, JJ .) In re Shivra.m 
Shambudayal. 26 Bom. L. K, 984 

Ss. 61, 167 and 190— Investigation not 

completed in 24 hours — Procedure — Cognizance 
upon report of police — Powers of Magistrate, 

The law as laid down in Ss. 61, 167 and 169, 
Criminal Procedure Code, is that at the expiration 
of the maximum period of 15 days’ detention of an 
accused person and the additional time necessary 
to bring him before a Magistrate allowed under 
Secs. 67 and il67, an accused must either be re- 
leased by the Police under Sec. 169 security for 
his appearance if and when required being taken 
or the Magistrate, empowered in that behalf must 
either take cognizance if he has before him a 
police report which ordinarily would be a report 
in the form laid down in S. 173 which he thinks, 
makes out a prima facie case or he must release 
him. The provisions of Sec. 190 extend to any 
offence and notwithstanding the use of the words 
“ Police Report in Sec. 173, that Sec. 190 (1) [b) 
cannot be restricted merely to non-cognizable 
offences aud a Magistrate is empowered by 
Sec. 190 (1) (b) to take cognizance both of cogniz- 
able and non-cognizable offences upon a report 
such as is mentioned in sec, 190(1) (6). (Greaves 
and Panton, JJ.) Bholanath Das t'. Emperor. 

28 C. W. N. 490 : 3924 Ual. 614. 


CE. PEG. CODE (V OF 1898), S. 106. 

-Ss 90 and 537 — Issue of warrant — Statu- 
tory form — Omission to record reasons — Effect of 
— Provisions if mandatory. 51 Cal. 1 : 

751. C. 129 ; 1924 Cal. 1. 


S. 9^— IV he the r accused entitled to get 

copies of statements made by witnesses at the 
inquest inquiry. 

Held, that the accused may be granted a copy 
of statement made by witnesses at the inquest 
inquiry and if the inquest was in the custody of 
court, magistrates Should give certified copies on 
application. If it was not in Court, the magistrate 
has the power under S. 94, Cr. Pro, Code to call 
for it to be produced by police. {Spencer, C. J.) 
Chanlet In re. 20 L. W. 745. 


‘Chap, vm— Object of. 


The object of Chapter VIII is partially served 
even when an accused is on bail for a long time. 
[Kennedy, J. C. and Aston, A. J. C.) Allahdad 
V . Emperor. 1924 S. 120 : 17 S, L. R. 160. 

-Chap, vni— Object of. 


S. 77— Warrant — Search warrant issued I 

to Thana— Legality of search, j 

A search warrant was directed to a certain police i 
thana without specifying the name of any officer 
in the station. The station officer endorsed the war* 
rant to a police constable who was obstructed in 
executing it. The accused was tried and convicted 
by the Magistrale and the conviction was confirm- 
ed on appeal. Held, in revision that the objec- 1 
tion to the legality of the warrant not having been i 
taken either at the lime of the search or in the : 
court below and as the accused had not shown | 
that they had suffered any prejudice from what at i 
the most was a clerical error, there was tio ground ' 
for setting aside the conviction. {Bagulcy, J,) Ma 
Kiti V. Emperor. 3 Bur, L. J. 182 : 

1924 Eang. 383. 

S. Order refusing to release property 

from aitachmeni — If revisable. 

The High Court can interfere in revision with 
an order passed hy a Magistrate refusing to re- 
lease property from attachment. (Shadi Lai, C.J,) 
Santa Singh v. Emperor, 25 Cr. L. J. 82 : 

76 I. C. 18 : 1924 Lah. 617. 


The primary object of Ch VIII of the Cr. P. 
Code is not the punishment of suspect for past 
unmoved crimes but to prevent him from com- 
mitting offences and to afford him an opportunity 
of reforming himself. {Kennedy and Bilaram, A. 
J. C.) Emperor v. Manu Waled Ismail. 

82 I. C. 154 (2) : 25 Cr. L. J. 1226 (2). 

Ss. 106, 126 — Demanding security hav- 
ing a certain pecuniary status is not U7i reason- 
able. 

The provisions of Chapter VIII are not intend- 
ed to punish but to prevent crime and it is not 
permissible, to limit the security or the amount 
of security to such descriptions that it is perfectly 
impossible for the accused to furnish them, thus 
rendering it certain that they will be committed to 
jail. The conditions that the security should be 
given to the extent of Rs. 500 in the case of the 
first accused, Rs. 250 in the case of the other 
accused and that securities asked for should be 
zamindars owning a ceriain amount of land or 
paying certain amount of incometax and living 
in the reigbbourhood were held in this case not 
to be so severe that the accused vYould have such 
difficulty in obtaining them. Such conditions are 
common in Sind and they are not unreasonable. 
[Kennedy, J. C. and Aston, A. J, C.) Allahdad 
V . Empror, 17 S. L, E. 160 ; 1924 S. 120. 


S. 106 fas amended by Act XVIII OF 1923) 

— Conviction under S. 325 and 149, 1. P. C. 
— Legality of Security Proceedings. 

The Amendment to S. 106 by the new code 
has made an order under that section impossible 
where the only section under w^hich the accused 
are convicted is a section of the Penal Code 
read with S. 149. The amendment speaks of 
an offence under S. 149, and no offence is punish- 
able under that section. There must be some 
substantive offence charged to be read with 
S. 149. [Adami and Bnoknitl, JJ.) Chhede Singh 
V . Emperor. 3 Pat 870. 

S. 106— Order for security for keeping 

the peace — Conviction for wrongful confine- 
ment. 1924 Lab. 311. 
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CR. PRO. CODE (V OF 1898), S. 106. 

■ S. 106— Security for good behaviour — 

Rejection of sureties— Grounds for — Right of 
appeal. 25 Cr. I. J. 796 : 81 I. C. 316 : 

1924 Oudh 80 

S. lOQ— Involve— Meaning of — Order 

under — When proper. 

The word “ involve” in S. 106, Cr, P. C. con- 
notes the inclusion not only of a necessary but 
also of a probable feature, circumstance, antece- 
dent condition or consequence. To justify an 
order for security there must be an express find- 
ing that the act committed involved a breach of 
the peace or an evident intention of committing 
the same or the evidence must be so clear as to 
satisfy the court (without an express finding) that 
such was the case, [Baker, 0. ,J. C.) Nanha. v, 
KaNHayalal. 75 1. C, 983 : 25 Cr. L. J. 71 : 

1924 Nag. 118. 

— — S, l^QSeouriiy to keep the peace— Off- 
ence involving a breach of the peace — Meaning of 
— Conviction under Section 342, 7. P. C. — Order 
under S. 107, Cr. P. Code if legal. 

The expression “other offence” in S 106, Cr, 
P. Code, refers to offence ejiisdem generis with 
the offences against public tranquility and of 
assault mentioned in the section. To attract the 
operation of S. 106, Cr. P. Code, it is enough if 
the offence brought home to the accused neces 
sanly includes or implies a breach cf the peace. > 
It is not necessary that apart from the offence, i 
there must have ensued a breach of the peace. 
The facts constituting an offence must be looked 
at, for determining whether the case comes with- 
in S, 106 or not. Wrongful confinement perse is 
not an offence involving a breach of the peace ; 
but if the accused is found to have violently seiz- ■ 
ed another person, tied his hands and wrongfully ; 
confined in an open garden, security can be I 
ordered under S. 106, Cr. P. Code. [Venkata- ■ 
subba Rao, J,) KbPPA Reddiar In re. 

20 L. W. 481 : 47 Mad. 846 : 81 LC. 920 : 
25 Cr. L. J. 1096 : 1924 Mad. 808 : 

47 M. L. J, 232. 

— .S. 106 (3) — Appellate court — Powers of ' 

—If limited by powers of trial Court, 

1924 Nag. 49. i 

■ ■ -S. 107 — Application under — Disinissal 

without taking evidence — Propriety. 

S. 203 does not apply to applications under 
S. 107 but every Magistrate possesses inherent ; 
power of refusing an application which he finds 
groundless and ii he is satisfied that the appre- ? 
hensioQ of breach of the peace does not exist, he ; 
can dismiss the application without taking evi- ■ 
dence. [Zafar AH, J.\ Shamasuddin v. Ram ^ 
Dayal Singh. 761. C. 25 (1) : ! 

25 Cr. L. J. 89 (1) : 1924 Lab. 630. : 

- -Ss. 107 and 112 — Allegeations not speci- ; 

lie— Effect. 2 Pat. L. R. 159 .'Cr.) ; ' 

5 Pat. L T. 352 : 25 Cr. L. J. 369, | 

S, 107 — Consent to be bound over — ■ 

Effect. 10 0. and A, L, R. 11 : | 

L. R. 5 A 21 (Cr,| : 1924 A. 269. ' 

Ss. i07 and 2W— Conspiracy to boycott — ' 

Joint trial--Legalily Preliminary order not served \ 
on absent accused, hut explained in Court — Effect. 


CR. PRO. C0DE(V OF 1898), S. 107. 

Were a number of persons have joined to- 
gether to boycott a class of people, joint action 
can be taken against ail of them under S. 107, 
Criminal Procedure Code, and the proceedings 
are not vitiated by such joint trial. 

Where the preliminary order could not be 
served on a person as he w-as absent, but it was 
read to him in court when he appeared the 
requirements of law are satisfied. [Prideaux, A, 
J. C.) Bajirao V. Emperor. 76 1. C. 2 28 : 

25 Cr. L. J. 132 : 1924 Nag. 166. 

* S, 107 —Joint Trial-“Contending parties^ 

76 I, C. 568 : 25 Cr. L. J. 200. 

Ss. 107, 110— Joint trial of members of 

gang— Propriety of. 25 Cr. L. J. 952 ; 

81 I. C. 600 : 1924 A. 195. 

S. 107 — Mo objection to furnish security 

— Order if competent. 

A person against whom proceedings under S. 
107 are initiated cannot be asked to furnish 
security merely because he stated he had no 
objection to doing so. There must be some evi- 
dence to show an apprehension of a breach of 
the peace by acts on his part, [Broadway, J .) 
JOTi Malik v Emperor. 81 1. C. 198 : 

25 Cr. L. J. 710. 

S, W— Order cf attachment — If legal. 

Ill proceedings under S. 107, Cr. P. C. attach- 
ment of property cannot be ordered. [Neave, A. 
J. C.) Ram Sarup v. Emperor. 77 I. C. 238 : 

25 Cr. L. J. 350 : 1924 Oudh 34&. 

S. 107 — Refusal to take action— \f revis- 

able. 

An order of a magistrate refusing to take 
proceedings under S. 107, Cr, P. Code cannot be 
set aside by a Sessions Judge in revision. {Greaves 
ajid Panion. JJ.) Phani Bhusan Roy v. KUNJa 
Behari Bisw^as. 81 1.C. 167 : 25 Cr. L. J. 679. 

S. 107 — Scope of —Breach of the peace — 

Discretion of Magistrate. 

The object of S. 107, Cr. P. Code, appears to be 
rather adminktrative than judicial. If the 
Magistrate who is responsible for the administra- 
tion of a district or subdivision is not satisfied 
that there is any need to take proceedings under 
that chapter it may be questioned whether any 
superior judicial authority can be called in to 
interfere with the exercise of his discretion, though 
there is no doubt that judicial authority can pro- 
perly be exercised to check the magistrate’s 
proceedings if he e.xceeds Ihe powers given him 
by law for the prevention of offences. S. 107, Cr. 
P. Code, was not intended by the legislature to 
give any redress to the person making an appli- 
cation under that section, for there can clearly be 
no redress unless there has first been an injury, 
[Kendall, A. J. C.) Ram Lal lu Bankateshar 
Raw AN Bahadur Pal Singh. 

10 0. & A. L. R. 630 : 1 0. W. N. 359 : 
11 0. L. J 732 : 81 I. C. 973 : 25 Cr. L. J. 1149. 

Ss. 107, 436 and Proceedings under 

S. 107 --Enquiry and order by Sub- Divisional 
Magistrate-Order for further enquiry by District 
Magistrate. 
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CE, PEO. CODE (V OP 1898}, S. 107, i 

The District Magistrate set aside the order of : 
a Sub- Divisional Magistrate on an enquiry under , 
S. 107, Cr. P. Code, and directed a furtner en- | 
quiry to be made. Held that though the District | 
Magistrate had power to set aside an order, he j 
had no povver to send the matter back for ! 
further enquiry. {Mears, C, J.) Roshan Singh 
V, Emperor, 46 A. 235 : 22 A L. J. 129 ; 

I. R. 5 A. 64 (Cr.) : 77 I. C. 819 (1) : 

25 Cr. L. J. 467 (1) : 1924 A. 592. 

„ — Ss. 107, 112 and W —Proceedings under ! 

— Modti of trial — -Penally for failure to furnish j 
security. •: 

The provisions of Sec. 112, Criminal Procedure | 
Code, ought to be complied with strictly. In j 
proceedings started under Sec. 107 of the ^ 
Criminal Procedure Code, the enquiry should, as 
nearly as practicable, be in the manner pre- 
scribed for conducting a charge and recording 
evidence in summons cases. The case should not 
be treated as a warrant case, 

A final order directing that in default of fur- j 
nisbing the required security ihe accused should 
undergo rigorous imprisonment for one year is • 
also altogether illegal. (Sulaiman, J.) Uttam 
Chand Singh v. Emperor, L. E. 5 A. 24 (Cr.) : 

1924 All. 695. 

Ss. 107 and 545 — Security proceedings — 

Order for payment of costs 
S, 545 of the Code of Criminal Procedure can- ; 
not possibly apply to a case under S. 107 and an i 
order directing the accused persons to pay the j 
costs of the complainant is therefore, ultra vires. I 
{Sulaiman, J.) Sheo Prasad Singh v. Mahangu i 
Nonia. L, E. 5 A. 12 (Cr.) : 77 I, C. 828 : ! 

25 Cr. L. J. 76 : 1924 All. 694 (3). ' 

*38. 108 and 397 — Applicability of — Sen- i 

tence of imprisonment — Withdrawal of security. | 

10 0. L. J. 593. 

S. 110 — Action taken on police diary — 

Binding over accused — Evidence, 

25 Cr. L. J. 45 (1) : 75 I. C. 733 (1); 1924 A. 142 ^ 

— S. 110— -Evidence of subpicion. 

77 I. C. 886 : 25 Cr. L. J. 486. 

Ss, 110, 117 i^)—Good behaviour — Secu- 
rity proceedings — Magistrate's duty in joint en- 
quiry — Extent of discretion, | 

In an application for taking security proceed- i 
ings under Ch, VIII of the Code, the magistrate ! 
acted on the evidence of certain informants ! 
which was vague and of a shadowy nature. It j 
was contended on appeal that the Magistrate had | 
not exercised a wdse discretion and had not j 
followed the provisions of S. 110 of the Code. ^ 
Held setting aside the order of the magistrate. ; 
(1) That it entailed a heavy duty on the magistrate 
to exercise the powers under S. 110 of the Code 
with much discretion, and that he must have act- 
ed only when the information was precise and 
supported at the subsequent enquiry by satis- 
factory evidence. 

(2) Though S, 117, cl. 4 permifted the magistrate 
to hold a joint enquiry against several suspects, 
associated together in the matter under enquiry 
it was incumbent on him tg consider the case of 


OE. PEO. CODE (V OF 1898), S. 110. 

each suspect individually on its own merits and 
to come to a separate finding in respect of each 
of them. [Bilaram, A. J. C.) Khairo t>. Rex. 

25 C. I. J, 1377. 

S, 110 — 'Habit' and 'habitually' imply 

only repetition not inclination by 7iaiure, 

The word “ habit” means persistence in doing 
an act, a fact which is capable of proof by adduc- 
ing evidence of the commission of a number of 
similar acts ” Habitually’^ must be takeu to mean 
repeatedly or persistently, [Koival, A. J. C.) The 
Local Government v. Hanmantrao. 

75 I. C, 764 : 25 Cr. L. J 60 : 1924 Nag. 19. 

Ss. 110 and 439 — Order under — Revision 

Powers of High Court. 

Though the High Court finds it difficult to inter- 
fere with orders under S. 110, Cr. P. C. still it has 
to be satisfied that the evidence is of a character 
which will reasonably support the inference that 
it is necessary in the interest of public security 
to send the man to prison or to bind him down. 
[Ryves, J .) Alim-ud-din v. Emperor. 

22 A. L. J, 678 : L. E. 5 A. 97 (Cr.) : 

25 Cr. L. J. 1172 : 1924 A. 569. 

— — S. 110 — Proceeding under S. 112 — Notice 
under — Validity— Conditions — Defects in notice — 
If cured by explanation given by prosecuting 
Inspector at commencement of trial— Object of 
notice under S. 112— Joint trial in proceedings 
under S. XMl—When bad. 

The issue of a preliminary notice under S 112, 
Criminal Procedure Code is not a formal matter ; 
it is a judicial act to be exercised after due con- 
sideration of the materials placed before 
Magistrate, 

Held, that the notice served upon the petition- 
ers under S. 112. Cr. P. Code did not comply 
with the provisions of the Code as it was very 
meagre and did not contain sufficient details 
regarding the charge brought against them. 

Held, further that the object of the nonce 
under S. 112, Cr, P. C. being to enable the ac- 
cused to prepare for his defence and to summon 
witnesses on his side before the actual trial com- 
mences, the defects in the notice could not in any 
way be remedied by explanations given by the 
Prosecuting Inspector at the commencement of 
the triah 

In a case in which proceedings were taken 
against the two petitioners not only for their 
conduct coming within i^clauses (d) and (e) of S. 
110, Crl. P. Code but also under Clause (f) thereof 
for the reason that they were so desperate and 
dangerous as to render their being at large with- 
out security hazardous to the community, both 
the petitioners w^ere tried jointly, and evidence 
relating exclusively to the nefarious acts of each 
of the petitioners was let in, in addition to the 
evidence regarding the events in which it was 
alleged that they w^ere associated together, and 
the Magistrate passed an order against them on 
a consideration of the entire evidence thus in- 
troduced into the record against both the peti- 
tioners. 

Held, that the petitioners should not have been - 
jointly tried and had been prejudiced by such 
joint trial. {Madhavan Nair, J.) Kutti Goundan 
In re. 47 M, L. J. 689. 
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CR. PRO, CODE (V OF 1898), S. HO. 

S. HO — Prooeedrngs under — Substantive 

offence not proved — Propriety of taking action 
under section. 

Wheie a man has been arrested on a substan- 
tive charge but released because that charge 
could not be sustained, a prosecution under, S. 110 
on the same e^ideiiCe is not desirable. [Wazir 
Hasan, A. J. C.) Sital Din z'. SmperoR. 

77 I. C. 302 ; 25 Cr. L, J. 366. 

S. 110 ---Proceedt/igs under— Prosecution 

and defence evidence — Both reliable —Effect of. 

In an enquiry under S. 110, Cr. P. C., a magis- 
trate took the quality ot the witnesses and dis- 
missing on both sides those whose evidence be 
considered faulty considered 15 witnesses to be 
reliable on the side of the prosecution and 10 
equally reliable on the side of the defence. Then 
he went by the vote of the majority and decided 
against the defence. Held that the order of the 
magislrate was illegal. The fact that ten witnes- 
ses who were considered to be respectable and re 
liable had deposed that the petitieners were men 
of good character entitled tiiem to an acquittal. 
[Dalai, J.C,) Bahadur v. Empekor. 

10 0. and A. L R. 1014. 

S, 110— Proof of general icpute — Evi- 
dence of enemy —Personal knowledge of Magis- 
trate. 

A person cannot be bound down under S. 110, 
Cr. P. C. upon evidence of repute unless such 
evidence is very strong and almost universal. 
The evidence of an enemy or the personal know- 
ledge of the magistrate cannot be the basis of an 
order. [Scoti Smith, J.) Wali Muhammad Khan 
V, Emperor. 25 Cr. L. J. 808 : 81 I. C. 344. 

S, 110 — Suspicion — If sufficient — Evid- 
ence as to good character — Powers under to be 
exercised cautiously. 

Mere suspicion is not sufficient to bind a man 
down to be of good behaviour under S. 110, Cr. 
P C. The evidence ought to be of such a nature 
as to lead to a reasonaole and definite ground for 
concluding that the petitioner is a habitual 
oSender. Where the person is able to produce 
witnesses on his behalf to speak of his good 
character, the court should not disbelieve the 
same unle:S there are substantial reasons for do 
ing so. The pow'ers under the section should be 
exercised with extreme caution and with very 
great discretion. [Kulwant Sahey, J.) Amjad Ali 
V, Emperor. 5 Pat. L. T 129 : 

2 Pat, L. E, 79 (Cr.) : 25 Cr. I. J. 35 : 

75 I. C. 723 1924 P. 498. 

Ss.llO (a) and (f), 117 and 118 — Charge 

under — Nature of evidence— Evidence of repute— 
Evide’jce of good character adduced by accused — 
Duty of Court. 

To prove a charge under Sec. 110, Clause (a) of 
the Code of Criminal Procedu.e, with which the 
petitioners were charged in the present case, it 
is necessary to keep in mind that such evidence 
must be specific and must relate to particular 
instances within the knowledge of the witnesses. 
Mere belief and information without reference to 
acts and instances whichhave induced the witness-a 
es to form the opinion can hardly be regarded 


; CR. PRO. CODE (Y OF 1898), S. 118. 

as evidence of repute withiji the meaning cf Sec. 
117 (3) of the Code. The evidence must be of 
persons who are acquainted v.'ith the accused and 
i live in the neigiibour-hood and are themselves 
; aware of the accused’s reputation. It must be an 
, opinion formed by the witnesses from specific 
' cases comirg to their knowledge and not merely 
i from reports or rumuurs received from others. 
For instance, where a witness says that to his 
, knowledge a certain person is a thief or a house 
; breaker by habit and on being pressed to give 
the source of his knowledge he merely says that 
■ there is a rumour to such effect cr that he heard 
it from the villagers generally without being able 
: to name any one of them, such evidence is not 
admissible in law. Where in a proceeding under 
Sec. 110, Criminal Procedure Code, the accused 
, person is able to produce witnesses on his behalf 
I to speak of his good character the Court ought to 
: pay particular attention to such evidence and to 
! give Substantial reason for net believing such 
! evidence before it makes an order under S 118* 

: [Kulwant Sahay, J.) Ramlaoan Ahir v. Em- 
: PEROR. 5 Pat. L. T. 166 : 2 Pat. L, R, 98 (Cr.) : 

: 25 Cr, I. J. 985 ; 81 I.C. 633 ; 1924 P. 500. 

I Ss. 112 and 118— Bond -Forfeiture— 

i Discharge. 

The bond contemplated by Ss. 112 and 118, 
i Cr. P, Code is one bond for one amount, and is 
I discharged on forfeiture by the payment of the 
' amount due by either the principal or the surety. 

In no case can an amount in e.vcess of the amount 
_ secured by the bond be demanded or recovered 
from the person bound his sureties individually 
j or collectively. [Scott Smilh, O.C./.) Harnam v. 

I Emperor. 5 Lah. 448. 

j '8s. 112, 118 — Sureties — Rejection — Suh- 

j sequent imposition of conditions — Control — Test 
\of. 

1 It is not open to a Magistrate to reject sureties 
I as unlit because they do not comply with cer- 
! tain arbitrary conditions which were not includ- 
; ed in the order under S. 112, In the case of a 
I notorious thief, the sureties cannot be asked to 
i show their good faith and influence over him by 
i first producing in court his father who was also 
I absconding. [Kennedy and Bilaram, A J.C.) Em- 
j PEROR V. MaNU WALAD IsMAIL. 

I 82 I. C. 154 (2) ; 25 Cr. L. J. 1226 (2). 

I S. 114 — Arrest when justified — Order — 

i what to contain. Maniruddin v. Emperor. 

I 2 Pat. L. R. 45 (Cr.) : 5 Pat. L. T. 95 i 

I 1924 P 320. 

I S. 117 (3) — General repute — Evidence of 

I — Suspicion — If amounts to. 
j The evidence of a mere suspicion of a person 
I having taken part in certain criminal offences ia 
j not evidence of general repute within the mean- 
i ing of S. Il7 (3). [Kulwant Sahay, J.) Amjad Ali 
I V. Emperor, 5 Pat L. T. 129 : 

i 2 Pat. L. R. 79 (Cr.) : 25 Cr. L. J. 36 : 

j 75 I. C. 723 : 1924 P. 498. 

I S. llS—Sitreties — Fitness of — Enquiry 

\ into— If can be delegated. 
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It is not competent to a magistrate who has 
passed an order under S. 118, Cr, P. C,, to dele- 
gate to another the duty of inquiring into the suffi- 
ciency of the security tendered, but should make 
such enquiry himself. [Moti Sagar, J.) Kanwal 
Nabh V. Emperor. 25 Cr. L. J. 91 : 

76 I.C, 27 : 1924 Lah. 672. 

S. 122— Surety for good behaviour — 

Rejection of — Grounds for. 1924 Oudh 132 (2). 

-S, 12Z— Nature and scope — Sessions 

Judge required to pass definite order binding 
over and not to confirm Magistrate's order. 

Proceedings under S. 123 are not proceedings 
in confirmation but for orders and a Sessions 
Judge has to pass a definite order binding over 
and not to confirm an order passed by a Magis- 
trate. [Dalaf J.C.) Bahadur v. Emperor, 

1 0. W. N. 773. 

S. 123 (2) — Period should ordinarily bc- 

gin from dale of Magistrate's Order. 

Where a Sessions Judge to whom a case was 
submitted under S. 123 (2) Cr, P. C. directed that 
the period for which the accused were to be 
bound, should begin from the date of his order 
and not from the Magistrate’s order. 

Held, that the order in fact amounted to an en- 
hancement of sentence, and that it was undesir- 
able ^that the Court should do that even if it has 
the power, without special reasons. (Kennedy, 
J C. and Aston, Allahdad v. Emperor, 

17 S. L. R. 160 • 1924 S 120 

S. 123 {2)— Sessions Judge need not 

write full judgment in a case under S. 123 (2). 

Section 123 (2) seems to contemplate more of 
administrative than Judical functions to be exer- 
cised by the Sessions Judge when a case is sub- 
mitted to him under the section. He should how 
ever hear both the accused persons and the 
Crown and see at any rate whether there are 
substantial grounds for demanding security, it is 
not however necessary to deal with such matter 
as if it were an appeal nor is it necessary to 
write a judgment as if it were an appeal. (Ken- 
nedy, J.C, and Aston, A.J.C ) Allahdad v. Em- 
peror. 1924 S. 120 : 17 S. L. R, 160, 

—S. 123 (2) — Powers of Sessions Judge — 

If can order re-hearing. 

S. 123 (2) does not authorise a Sessions Judge to 
order the re-hearing of a case. He can call for fur- 
ther information if he desires it or he can consider 
the evidence on the record and pass such order as 
he thinks fit. (Newbould and B. B. Ghose, JJ.) 
Narayan Singh v. Emperor. 81 1, C. 936 : 

25 Cr. L. J 1112, 

S. 132 — Police officer in charge of patrol 

— Boat — Firing on crowd— Prosecution— Sanc- 
tion if necessary. 77 I. c. 819 (2) ; 

25 Cr. L. j. 467 (2). 

Ss. 133 and 137 — Complaint — Notice — 

Enquiry— Order absolute. 76 I. C. 826 : 

25 Cr. L. J. 266 

S. Nuisance^ Dispute about path- 
way— Criminal Court— Jurisdiction, 


CR. PRO, CODE {V OF 1898), S. 144. 

i Where the dispute between the parties is as 
regards a private pathway and has nothing to do 
with a public nuisance, the order ot the magis- 
trate under S. 133, Cr P. Code is without jurisdic- 
■ tion and the parties must be referred to a civil 
: court. (Kendall, A.J.Cj) Bhaiya Gauri ShanRER 
I V, Bhagalu pandey. 10 0. & a I. R. 780 : 

11 0. L. J. 659 : 1 0. W. N. 356 : 81 I. C. 942 : 

I 25 Cr. L- J. 1118. 

; S. 133 — Removal and reconstruction of 

\ hund^-Order for — Verdict of jury. 

It is open to a magistrate under S. 133, Cr. P. 
Code, to order the removal of a bund but he 
r cannot order its reconstruction after its removal. 

I Where in a proceeding under S. 133, Cr. P. Code 
I the verdict of the jury provided firstly tor the re- 
! moval of the bund and secondly for its recon- 
I struction, the magistrate could not split up the 
1 verdict so as to give him jurisdiction to deal 
I with the matter under S. 133, Cr. P. Code, 
j (Sanderson, CJ. and Choizner, J.) Rahimaddi 
j Jamadar V, Sher All 40 C. L. J. 597. 

' — -S. 133 — Unlawful obsiruclion — Over- 

hanging branch of a tree -Branch likely to fall at 
\ some future time— Danger to public. 

I S. 133 of Cr. P. Code deals with the condition 
! of things at the time when the enquiry is held. If 
I at such a time a house or branch of a tree is 
I likely to fall and thereby endanger the life of 
! passersby, no doubt action might be taken under 
the section. But it is not meant to apply to what 
! may happen at some indefinite time in the future 
! or under quite abnormal circumstances. Where a 
! solid and vigorous branch of a tamarind tree is 15 
; ft. above the level of a country-road, it cannot be 
^ said that an obstruction at the height, having re- 
i gard to the normal traffic is an unlawful obstruc- 
tion within the meaning of S. 133, Cr. P. Code. 

: Even if it could- be held that the branch was likely 
! at some time or other and under abnormal cir- 
I cumstances, to prove an obstruction it is not 
; necessary for the magistrate to go to the extreme 
I length of ordering it to be cut down. A tamarind 
i tree is an object of veneration to many Hindus 
; and the safety of the public, wbich after all is 
I what is contemplated by the section would have 
! been adequately secured if the magistrate had 
' ordered proper support to be given so as to pre- 
i vent the branch from falling. (Ryves, J.) GokUL 
' V. Emperor, 22 A. L. J. 436 ; L. R. 5 A. 84 (Cr.): 

1924 All. 667. 

! — s 139 A. — Obstruction of public drain — 

i Settlement record in favour of accused— Duly of 
j Court. 

I In proceedings under S. 133 for encroaching 
j on and obstructing a public drain the accused 
I produced a Settlement Record showing the land 
! in dispute belonged to him. Held the Criminal 
i Court should stay proceedings and leave the par- 
j ties to have their rights decided in a Civil Court, 
j (Greaves and Panton, JJ.) Debendra Nath 
I Choudhury V. Chairman. Local Board. 

I Asansol. 81 1. C. 904 : 25 Cr. L. J. 1080. 

j Ss. 144, 145 and A89— Dispute as to pos- 

{ session of land— Action of magistrate —Expiry of 
j time fixed for order under S, 144, Cr. P. Code— 
i Revision, 
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Proceedings had been drawn up under S. 144. 
Cr. P. Code, between petitioners and one H. and 
others regarding a plot of about 24 bighas of 
raiyati land which had newly formed on a diara. 
These proceedings under S. 144 were converted 
into proceedings under S. 145 and the parties 
gave the Court to understand that all they want- 
ed was a demarcation of the plots they respec- 
tively claimed. The opposite party in those pro- 
ceedings stated that they did not claim the 24 
bighas which was the subject of the proceedings. 
An amin was directed to go and demarcate the 
diara lands and eventually submitted a report 
which was not agreed to by one ot the parties. A 
petition was put in by the opposite party that the 
present petitioners were interfering with iheir 
possession. The Sub-Divisional Officer thereupon 
passed an order under S. 144 direcling the peti- 
tioners not to interfere with the possession of the 
opposite party with regard to the plots. The 
petitioners applied to the High Court for revision 
of the order under S. 144, Cr. P. C. but the order 
had expired by lapse of time Held^ that notwith- 
standing that the order had lapsed the case was 
one for interference by the High Court in revi- 
sion. The opposite party were not parties to the 
proceedings under S. 145 nor had any report 
been received from the police as to their posses- 
sion of the plots or of a likelihood of a breach of 
the peace. The procedure of the Sub-Divisional 
officer in passing the final order under S. 3 44, Cr. 
P. C without issuing any preliminary notice to 
the present petitioners and without hearing them 
was totally wrong, [Adami, I ) DhanRAJ Bhagat 
u. Bharat Narain Singh. 

2 Pat L. E. 198 (Cr.) : 1924 P. 703. 

Ss 144 and 147 — Ex parte order declav' 

ing road to belong to respondent — Legality. 

Where a petition was put in under S. 144, Cr. 
P. C., claiming a right of easement over a road 
and asking for an order under the section on the 
opposite party on the ground a breach of the 
peace was imminent, but the Magistrate went 
over to the opposite party and after some ex 
parte enquiry passed an order declaring the 
road to belong to the opposite party the order is 
illegal and contrary to S. 147, Cr. P. Code. {Kul- 
want Sahay, /,) Narendra Nath Sarkar v. 
East Indian Railway Co. 5 Pat. L. T. 419 : 

77 I. C 807 ; 2 Pat. L. E. 209 (Cr.) ; 

25 Cr. I. J. 455 : 1924 P. 717. 

S. 144 — Order under — Value of as evi- 
dence — Riotmg — Penal Code, S. 147* 

Undue importance should not be attached to a 
temporary linjunctionjunder S. 144, Cr, P. C., and 
in a case of rioting an order under S. 144, Cr. P, 
C., should not be treated as substantive evidence 
of possession. [Mullick and Buckmll, JJ.) Gita 
Prasad Singh v. Emperor. 1924 P. H. C. C. 29 ; 

5 Pat L. T. 656: 81 I. C. 535 : 

25 Cr. I. J. 919; 1925 P. 17. 

Ss. 144 and 4S9 — Time-expired order — 

Revision — No interference. 

Where an order passed by a Magistrate under 
S, 144, Cr. P. Code, has expired by effluxion of 
time the High Court would not adjudicate on the 
merits of the order or annul it in revision. 28 I. 

Y D 1924—29 


Cr. P. CODE (1898), S. }45. 

C. 160 toll. 42 M. L. J. 352 not followed. {Spencer^ 
J.) Kuppu Odayar V. Poomalai Goundan, 

(1924) M. W. N. 675; 82 I. C. 472 : 

25 Cr. L.J. 1304 : 47 H. L. J. 439 : 

1924 Mad. 896. 

— S. i44 (1) and [2]— Object oj~-Siaien:cnt 

of material facts — Restriction on itber iy of inUN 
vidual — Vague order improper. 

Under S. i44, Cr. P. Code, something more is 
necessary to be done than a mere recital oi the 
lact that in ihe opinion of the District Magistrate 
there was sufficient ground for preceeding under 
S. 144, VV^hen a Magistrate is of opinion that 
there is a sufficient ground for proceeding under 
this section and immediate prevention or speedy 
remedy is desirable, such Magistrate may, by a 
written order stating the material facts of the 
case and served iu the manner provided by S.134 
direct any person to abstain from a certain act. 
An order as it stands which does nrt state any 
facts relating to the case in order to show that 
there was any justification for making the order 
under S. 144 is bad in law. 

S. 144, Cr. P. C., is net intended to restrict the 
liberty oi an individual if there is no apprehen- 
sion of a breach of the peace on account of any 
act to be done by him. Nor does it relieve the 
Magistrate of the duty of making a proper enquiry 
into the circumstances which show a likelihood 
of a breach of the peace. If it is found that a 
man is doing that which he is legally entitled to 
do and his neighbour chooses to take offence 
thereat and to create disturbance in consequence 
the duty of the Magistrate is not to continue to 
deprive the first of the exercise of his legal right 
but to restrain the second from illegally interfer- 
ing with that exercise of legal right. 5 Cal, 132 
Ref. {Kulwant Sahay, /,) Blong Emperor. 

1914 P. H. C. C. 262: 82 I. C. 42 ; 

25 Cr. L. J. 1178: 1924 P. 767. 

S. 144 (2)-- Ex parte order — When to be 

■passed. 

The object of S. 144, Cr, P. C., is to provide 
a speedy and emergent remedy m case of dis- 
putes which are likely to lead to a breach of the 
peace. An ex parte order passed under S. 144 (2) 
can be revoked or altered as provided in sub-S. 4, 
[Wazir Hasan., A. J. C.) Jang Bahadur v. Empk- 
ROR. 11 0. L. J. 54: 77 I. C. 721 : 

25 Cr. L. J. 433 : 1924 Oudh 338. 

S 145 — Alluvial accretion — Breach of the 

peace — Jurisdiction of the Magistrate to take 
action — Bengal Act {V of 1920} S. o— Effect of 
Examination of Court witness after close of argu- 
ments — Irregularity* 

It is open to the Magistrate in the case of allu- 
vial lands recently formed, where questions of 
breach of the peace arise, to deal with the matter 
either under Act V of 1920 or under the provisions 
of S. 145. Cr. P. Code. There is no implied repeal 
of S. 145, Cr. P. Code, so far as alluvial lauds 
recently formed are concerned by Bengal Act V 
of 1920. The mere fact that the court examined 
a court witness after the arguments on both 
sides, does not furnish a ground for revision es- 
pecially where neither party asked the Magistrate 
to allow further arguments to be addressed after 
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such examination. [Greaves and Deval, JJ.) 
Abdul Jabbar Munshi v, Mafizuddi Sarkar, 

28 C. W. N. 783: 25 Cr. L. J. 1107: 
81 I. C. 931: 1924 Cal. 980. 

S, 145 — Applicability — Moveables — Intei - 

ference in Revision. 

Proceedings under S. 145, Cr. P. Code, cannot , 
be instituted with respect to meveables. 

Orders under the section are not revisable ufi' 
less they are wholly ultra vires and without juris- 
diction. [Wazir Hasan, A. J. C.) Hira Lal v. 
Emperor. 11 0. L, J. 59: 77 I. C. 728: 

25 Gr. I. J. 440: 1924 Oudh 331. 

S. 14:5 ^Dispute regarding immoveable 

property — Declaration of a right of way. 

In proceedings under S. 145, Cr, P. Code, it is 
competent to the Magistrate not only to award 
possession of the land in dispute but also grant a 
right of way to one ot the parties. 17 C- vV. N. 
793 not foil [Madeod, C. J. and Shah, JA Amar- 
siNG, Shivasangji, In re. 26 Eom. L. E 4 36; 

48 Bom 512: 1924 Bom. 452. 

• S. 145 — Duty of Magistrates— Land in 

the possession of tenants — Parties. [May Oung, J.) 
Ma Ma Gyi V. Emperor. 25 Cr. L. J. 1161 (2) : 

81 I. C. 985 (2) : 1924 Bang. 178. 

S. 145 — Effect cf Civil Courts order rC' 

gar ding possession. 

In possession proceedings under S. 145, Cr. P. 
Code, the Magistrate must be guided by the order 
of a Civil Court given about that time dealing 
with the possession of the parties. [Bucknill, J.) 
Durganand O/ha V. Hiranand Ojha. 

25 Cr L. J. 88 : 76 I. C. 24 : 1924 P. 711 12). 

— — 'S. 145'-‘‘£7.’fcfed indue course of law" 
Ejectment proceedings under Agra Tenancy Act. 

The expression ’‘evicted in due course of law'^ 
is just as much applicable to ejectment in pro- 
ceedings under the Agra Tenancy Act as it is to 
ejectment under the decree of a Civil Court 
[Daniels, J,) Iqbal Ahmad v. Saraj Bali. 

82 I. G. 651. 

— Ss. 145 and Zoi) —Evidence partly record- 

ed by predecessor — If can be relied on. 

A Magistrate is within his jurisdiction in decid- 
ing a case under S. 145, Cr, P. C. on evidence 
partly recorded by his predecessor and partly by 
himself even though the party demanded a de 
nova hearing. [Foster, J.) Sondi Singh v. Govind 
Singh. 5 Pat. L. T. 237: 2 Pai. L. E 108 (Cr.): 
76 I. C. 25 (2): 25 Cr. L. h 89 (2) : 1924 P. 786. 

S. 145 — Evidence — Record of rights — 

Decree of Civil Court — Weight due to. 

Where the record of right was in favour of the | 
petitioners, it was undoubtedly a most important 
piece of evidence with the presumption of correct- 
ness which attached to it by la ’ 7 . But the pre- 
sumption might be rebutted by subsequent de- 
crees of the Civil Court and delivery of posses- 
sion that followed them. The decrees of Civil 
Courts are good until set aside and the Criminal 
Courts cannot go into the question whether they 
are good and valid decrees in accordance with 
law. {Ross, J.) Tufani Lal v. Mt. Bibi Umatul 
Rasool. 5 Pat. L. T. 535: 1924 P. H. C. C. 244. 

1924 P.765. 


I Cr P. CODE (1898), S. 145. 

' S. 145 — Ex parte Civil decree— If bind- 

ing in proceedings. 

A decree passed ex parte under which only 
symbolical possesion was delivered or one which 
was not inter paries is not binding on a criminal 
court in proceedings under S. 145. [Greaves and 
Pantou, IJ) PROMOda Sundari Dassi V. Khetra 
Bag. 81 I. C. 928 : 25 Cr. I. J. 1104. 

S. Judgment of Magistrate— Rea- 
sons for decision not given — Fresh enquiry. 

When a Magistrate makes an order under 
S.145, Cr. P. Code, declaring possession to be with 
one party and there is nothing to show how the 
Magistrate had approached the question or how 
he had considered the evidence which was 
before him the High Court will direct the case to 
be reopened and afresh enquiry to be made. 
The High Court is entitled in proceedings under 
S. 146 to require from the trying Magistrate a 
statement of the reasons for his decision suffici- 
ent to enable it to determine whether he has or 
has not complied with S, 145, sub-S. 4, Cr. P. C,, 
and whether he has directed his mind to the con- 
sideration of the effect of the evidence adduced. 
[Greaves and Panton, JJ.) Mothahsr Ali JAMA- 
DAR V. EshaqUE Sikdar, 39 C. L. 5. 366 : 

25 Cr. L. J. 1115 : 81 I. C. 939 : 1924 Cal. 848. 

S. 145— Jurisdiction — Apprehension of — 

Breach of the peace. 76 I. C. 963 (1) : 

25 Cr. I. J. 291 (1). 

— S. 145— Likelihood of a breach of the 

peace— Jurisdiction of Magistrate to draw up 
proceedigs. 

The Magistrate in order to, assume jurisdiction 
under S, 145, Cr. P. C., has to satisfy himself 
about the likelihood of a breach of the peace. He 
is to exercise his own judgment upon the mate- 
rials placed before him, and to arrive at a con- 
clusion as to whether upon the material placed 
betorc him there was a likelihood of a breach of 
the peace. He would not be justified in acting 
merely upon the expression of an opinion by the 
police, and if by exercising his own independent 
judgment he came to the conclusion that there 
was a likelihood of' a breach of the peace he is 
entitled to act under the section. If in the pro- 
ceedings so drawn up in the office a reference is 
made to the police report and to the petiti :>n of 
the second party which documents stated that 
there was no likelihood of a breach of the peace 
that will not by itself take away the jurisdiction 
of the Magistrate tj initiate proceedings 
under S. 145, if he was satisfied that there was a 
likelihood of a breach of the peace. [Kulwani Sa- 
i hay, J.) GaNGA BishUN Singh v. Rajo Chau- 
I DHURI. 1934 P. H. C. C. 83 : 

5 Pat. L. X. 252: 1924 P. 787. 

S. 145 — Object of — Failure to give notice 

or to affix notice on land — Effect. 

The object of S. 145 is to take speedy measures 
to prevent a breach of the peace and even the 
question of possession is subsidiary ; failure to 
affix notice on the property in dispute or to serve 
noticeson the persons interested are at best only 
irregularities cured by S. 537. Cl, (5), of the sec- 
tion provides for interested parties coming in 
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■even if they have not been served with notice 
[Hallifax, A. /. C.) Bhuke Khan v. Fakira. 

25 Cr. L, J. 159 : 76 1. C. 303 : 1924 Nag. 171 

S. l^5~~Objeci of — Powers when to he 

exercised — Process fees — Who is to pay. 

The object of S. 145 is only to prevent a breach 
of the peace and not to protect or maintain any- 
body in possession. Courts should take action 
under the section only if there is repf'rt from a 
responsible police-officer that he apprehends a 
breach and the same could not be obviated with- 
out an order under the section. 

When the Court decides to take action, all pro- 
cesses should be served at the expense of the 
Crown. [Hallifax, A,J.C) Mt. Phutania v. 
Emperor. 81 1. G. 933: 25 Cr L. J. 1100. 

S. 145 — Nature of proceedings — Ex- 

parte order — If can be set aside. 

The proceedings under S 145, Cr. P. C. being 
quasi civil in nature an ex parte order can be set 
aside on sufficient grounds being shown. (C. C. 
Ghose and Ctiming, 77.) BaNde Ali v. Rejaul- 
LAH. 76 1. c. 975 (1) ; 25 Cr, L. J. 303 (1). 

S. 145 — Order passed by a Magistrate 

— If liable to be superseded by a mutation order. 
An order in mutation proceedings is not a final 
decision as to ownership and has no effect whatso- 
ever on the order passed by the . Magistrate in so 
far as that order limits the period within which 
civil suit may be brought by any of the parties. 
[Pullan, and Kendall, A.J.Cs.) Abadi Begam v. 
Ahmad Mirza Beg. 

10. W. N. 433:82 1.0.691 : 

11 0. I J, 757, 

S. 145~Ofder under— If can be passed 

by a Magistrate after handing over charge. 

25 Cr. L. J. 192 : 76 I, C. 432 . 1924 Cal. 192. 

S, 145— Omer under — Whether can be 

challenged or defied by one not a party to the pro- 
ceedings^or order—"' Actual^' possession meaning 
of — Possession through the exercise of the right 
of collecting rent from tenants, whether actual, 

A person who is not a party either to the pro- 
ceedings or to an order under S 145, Cr. P. Code 
is certainly entitled to challenge the propriety of 
it. He may even defy it, though only by lawful 
act, and is clearly entitled to show that the exist- 
ing possession is not of the nature as tt was de- 
termined to be in the proceedings under S, 145, 
Cr. P, Code, 16 I.C, 898 Ref. to. 

Held, further, that possession through the ex- 
ercise of the right of ihe Zamindar of collecting 
rant from the tenants in possession cannot from 
juridic point of view be regarded as actual. The 
word “actual,’' therefore, in section 145 of the 
Code of Criminal Procedure used in relation to 
possession must be interpreted iu the sense of 
only such actual possession as the nature of the 
property is susceptible of. {Wazir Hasan, J,C.) 
Mahesh Singh v. The King Emperor. 

1 0. W. N. 549 : 10 0. & A. L. R. 947 : 

11 0. L. J. 743. 

S, 1^5— Possess! on'iproceedings — Decision 

of civil or ortminal court in another case — Value 
of— Enquiry — Taking of evidence— Discretion of 
Magistrate. 


j Cr. P. CODE (1898), S. 145 

i It is not always incumbent upon the Magistrate 
to give effect to the decision of a civil or criminal 
court and no hard and fast rule can be laid down 
in this respect. 1 Pat. L, J, 336 Rel. on. Where 
in proceedings under S. 145, Cr, P. Code, one of 
the parties hies a written statement and adduces 
evidence in support thereof Magistrate does not 
act Without jurisdiction in relying upon the said 
ivritten statement or in accepting the decision in 
a previous case of rioting as to possession. A 
Magistrate if satisfied on the evidence produced 
that one of the parties was in possession need 
not take further evidence [Kulwant Sahay, J.) 
Bhulan Raut V. Kumar Rai. 5 Pat. L. X. 69 : 

2 Pat. L. R, 104 (Cr.) : 75 I. C. 535 : 

25 Cr. L. J. 951; 1924 P. 509. 

S. 145 — Proceedings under — Long delay 

after hearing — Case struck off — Propriety of. 

Proceedings under S. 145, Cr P.Code weie initi- 
ated in May 1922. The proceedings we*e am- 
ended upon a report from the police and iresh 
proceedings were drawn up in 7th August 1922. 
The case was allowed to hang un from August 
1922 up to June 1923. Witnesses were examined 
on certain dates and then the case was postponed 
from time to time to examine further witnesses. 
The witnesses were examined at long intervals 
and although arguments were heard no order 
was passed for about 10 months. The Magis- 
trate apparently forgot all about the case until 
he was reminded cf it when he was going aw^ay 
on transfer. He then hurriedly disposed of the 
case by an order of the 27th March 1924, striking 
off the proceedings on the ground tnat there 
would be no likelihood of a breach of the peace 
after such a long interval. Held, that the order of 
the Magistrate was not justified by any provision 
of law. It is highly desirable that once the hear- 
ing is commenced and witnesses aie examined 
the hearing should go on from day to day until 
ail the evidence is taken and argument is heard 
and then the order should be passed as soon as 
possible. {Kulwant Sahay, 7.) Sastu Sahu v. 
N.ithuni Thakur. 1924 P. H. C. C. 231 : 

1924 Pat. 689. 

—S. 145 — Proceedings tender whether can 

be dropped — Magistrate being satisfied that no 
dispute likely to cause breach of the peace existed 
— Source of Magistrate's information — Magis- 
trate not bound to record evidcncc—SaU proceeds 
of crops on attached lands — Whether may be or- 
dered to be kept in deposit in court pending an 
order. 

In a proceeding under S. 145 of the Cr. P. 
Code, the Magistrate will not be acting illegally 
if he drops the proceedings after passing the 
preliminary order if he is satisfied that no dispute 
likely to cause a breach of the peace existed, 
although incoming to the conclusion he acted on 
the petition of a third party to the proceedings ; 
and the Magistrate is not bound under such cir- 
cumstances to record the evidence oi the witnesses 
of the petitioner, who might have shown by their 
evidence that a dispute still existed. 30 Cal. 112 
at p. 116 ; 30 Cal. 161 Referred to. 

The sale proceeds of crops standing on the 
lands, when the lands were attached in posses- 
sion proceedings, may be ordered to be kept in 
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deposit in the Court until the one party or the 
other obtained an order in his favour. 12 Cr. L. 
J, j 04 referred to. {Spencer, /.i Gothipathi 

SURYA-NARAYANA V. SREE RAJA An’KINEED PRASAD 

Bahadur. 20 L. W, 58 : 35 M, L, T. (H- C.) 68 : 
47 Mad. 713 : 81 I. C. 626 : 25 Cr. L. J. 978 : 

46 M. L. J. 565 : 1924 Mad. 795. 

Ss. 145 and 435 — Proceedings without 

jurisdiction — Breach of the peace — Preliminary 
order— 'Revision— Interference by High Court. 

1924 Lah. 91. 

S. \^5 — Omission to state grounds for 

thinking breach of the peace was likely — Non- 
mention of plots — Failure to publish notice— Irre- 
gularity. 

The omission to state in the preliminary order 
the grounds on which the magistrate is satisfied 
of the likelihood of a breach of the peace or the 
failure to publish notice under sub-section (3; are 
only irregularities and not fatal to the proceed- 
ings. So too is the non-mention of the plots in 
regard to which the dispute existed, where both 
parties were perfectly aware of the same. [Ken- 
dall, A. J.C.) Parbhu Dayal V. Emperor, 

81 I. C. 963 '.25 Cr. L. J. 1139. 

S. 145 — Proceedings under — Attachment 

and sale of crops during pendency of appeal — Pro- 
ceedings dropped by agreement of parties-Jaris- 
diciion to order amount to be paid out. 

Where proceedings initiated under S. 145, Cr. 
P. Code, are dropped by consent of parties on the 
ground that there was no further likelihood of a 
breach of the peace, the Magistrate has no juris- 
diction to direct the payment out of the sale pro- 
ceeds of attached crops to one of the parties. The 
amount has to be kept in court pending decision 
by a competent civil court on the rights of par- 
ties. {Beasley, J ,] Natesa Naicken Raghava- 
CH.ARIAR. 20 L. W. 924. 

S. 145— Proceedings under— If can be 

transferred. 76 I. C. 562 : 25 Cr. L. J. 194. 

S. 145 — Proceedings under — Jurisdiction 

\o initiate — Breach of the peace— Omission to put 
m written statement — Effect of — Transfer of case 
Mt. Ramjaharia V, PlARl Koeri. 

2 Pat. L. S. 6 (Cr.). 

S. 145 — Refusing to admit written siate- 

ftient filed by claimants — If revisable. 

The very object of the proceeding under Section 
145 of the Code is to put an end to disputes as to 
possession of immoveable properties so as to pre- 
vent a breach of the peace. This object cannot 
be gained until all the contending parties are on 
the record and an opportunity is given to them 
to put forward their respective claims. The effect 
of an order rejecting the written statement of 
certain parties is that his decisioa under S. 145 
will not be binding upon them. {Jwala Prasad,}.) 
Raghijnath Kuer V. Rajkishore Kuer. 

5 Pat. D. T. 458 : 25 Cr. L. J. 906 (1) : 

81 I. C. 442 (1) 1924 P. 783, 

S. 145 — Scope of — Dispute regarding the 

water channel. 

Where a water channel is actually being used 
for irrigation purposes, a dispute about the flow 
of water falls within S. 145, Cr. P. C„ but not so 
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if it is not being used at the time of dispute. 
Where there is ample time to have dispute settl- 
ed in a civil court, action under S. 145 is not 
justified. [Dalai, J.C.) Chotey Lal v, Empe- 
ror. 25 Cr. L. J. 227 : 76 1. C. 691 ; 

1924 Oudh 341. 

S. 145 — Scope of enquiry — Reference tc 

arbitration— Award— Order of Magistrate embo-^ 
dying award— Legality of — Inclusion of larger 
area in final or der— Legality of. 

The scheme of S. 145, Cr. P. C,, is against the 
view ihat a reference to arbitration and the award; 
thereon can be made the basis of an order of the 
Magistrate under S. 145, Cr. p. Code. It is for the 
court to consider who was in possession at the 
date of the proceedings. The scheme of the 
enquiry is retrospective and not prospective. 
There might conceivably be certain instances in 
which the parties have agreed that the Court 
should refer the matter in dispute to arbitration 
for the purpose of deciding the que.tion as to 
who is in actual possession at the lime of the 
proceedings. A compromise can only he taken by 
the Magistrate as evidence for an order to be 
passed under S. 145 (5), Cr. P. Code and cannot 
possibly be made the basis of an order passed 
under cl. (6). A magistrate has no jurisdiction 
to pass an order under S. 145 (6) in respect of 
land which was not referred to in the initiatory 
proceedings. 3 Pat. L. J. 248 : 32 C, 552 : 2 Pat. 
L.J. 86 : 15 C. W. N. 568, Ref. [Adami and FoS‘ 
ter, JJ.) Uttim Singh v. Jodhan Rai. 

3 Pat. 288 ; 1924 P. 589. 

S. 145 — Scope of — Religious disputes — 

question of title — If relevant. 

The object of S. 145, Cr. P. C., is to bring to an 
end by a summary process disputes relating to 
land, etc., which are in their nature likeiy if 
not suppressed to end in breaches of the peace, 
The mere circumstance that the dispute is of a 
religious natuie is iiot sufficient to justify action 
being taken under the section, unless there is- 
positive evidence on the record that breach of the 
peace is likely to occur, if proceedings are not 
instituted. 

Questions as to rights of parties cannot legitP 
inately be the subject of inquiry in such proceed- 
ings. [Moti Sagar, J.) B hag wan Das v. Maul a 
Dad Khan. 25 Cr, L. J. 78 : 75 I. C. 990 t 

1924 Lah. 678, 

■ S. 145 — Witnesses — Discretion in ex- 
amining — Admitting doc^iment without proof— 
Effect. 

In proceedings under S, 145, Cr. P, Code, a Ma.* 
gistrate is not bound to examine all the witnesses 
adduced by the parties but may limit the number 
for good and sufficient reason. He must exercise- 
his discretion with care and caution. 

Where a document is admitted without proof it 
is an illegality bnt it does not affect the jurisdic- 
tion of the court to pass the final order. [Kulwant 
Sahay, },) Mt. Wahidunnissa v. Pichit Lal 
Missir. 24 Cr. L. J. 954 : 75 I. C. 538 ; 

1924 P. 534. 

S. 145 — Scope of — Inquiry into title — Iff 

warranted. 
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Proceedings under S. 145 are intended to be 
summary proceedings for the prevention of a 
breach of the peace and not elaborate enquiries 
into title. {Kendall, A. J. C.) Emperor v, Mt. 
Man Kunwar, 81 I, C. 905 : 25 Cr, L. J. 1081, 

S. 145 (1) — Breach of the peace — Evi- 
dence of — Police report — Statement of parties. 

1924 Cal 414. 

■ S. 145 (1) — Magistrate' s jurisdiction — 

"^Parties concerned in the dispute'" Meaning of — 
Apprehension of the breach offence. 

The words “parties concerned in such dispute” 
in S. 1 45 (15. Cr. P. C., are intended to indicate all 
persons claiming to ba in possession and that the 
proceedings are not without jurisdiction merely 
because some of those parties are not likely to 
commit a breach of the peace. 30 C, 155 followed 
24 C. W N. 621 ; 57 I. C. 161 and 38 C. L. J. 284 
referred to. 

Held, also that a formal defect would not affect 
the Magistrate’s jurisdiction to pass an order under 
cl. (1). {Pullan and Kendall, A.J. Cs.) Abadi 
Begam V. Ahmed Mirza Beg. 1 0. W. N. 433 : 

82 I. C. 691 : 11 0. L. J. 757. 

S, 145 (1) — Order not in terms of the sec- 
tion — Order in the handwriting of the Reader of 
the Court — Breach of the peace not clearly stated 
— Proper order. 

Where a Magistrate did not prepare an order 
as required by S 145 (1) but an order was really 
passed and was in the handwriting of the Reader 
of the Court and did not specifically state that there 
was a danger of the breach of the peace.He/d, that 
it will not be equitabie to set aside the order be- 
cause of the deficient knowledge of the law of the 
Magistrate and the best order would be to direct 
him to take proceedings under Chap. XII if he is 
satisfied of a breach of the peace. {Dalai, C.) 
Ram Bhusan Das v. Ram Lakhan Sahu. 

1 0. W. N. 701. 

S. 146 (4) — Scope of— Dispossession to he 

"forcible and wrongful. 

Where L was appointed managing agent for a 
colliery under certain conditions by N and was 
dismissed for misconduct and the landlord took 
direct possession, the dispossessed party instituted 
proceedings under S. 145 (4) and 144, Cr, Pro. 
Code before the Magistrate which was dismiesed. 

Held on revision, that dispossession under sub- 
section (4) of S, 145 should be forcible and wrong- 
ful and that IVlagistrates acting under Ss. 145 and 
144 should not usurp the power of a Civil Court 
in the direction of ejecting the party in actual 
possession. {Adami and Bucknill, JJ.) H. V. 
Low and Co., Ltd. v. Maharaja Sri Manindra 
Chandra Nandy. 3 Pat. 809 ; 1925 P. 33. 

Sa. 145 (5) and 146 — Order of attachment 

■when justified. 

It should be held as a very important principle 
in cases under S. 145, Cr. P. Code that a Magis- 
trate should be extremely reluctant to attach the 
property in dispute. Where the land is admittedly 
subject year by year and season by season to 
cultivation it is his duty to collect and sift the 
.evidence and come to a conclusion as regards 
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possession. {Foster, J.) Ram Bahal Singh v. 
Rang Bahadur Singh. 

5 Pat. L. T. 589 ; 82 I. C. 367 : 

25 Cr, I, J. 1295 : 1924 P. 804. 

Ss. 145 (6) and 146 — Proceedings under 

— Difference between — Civil suit. 

The provisions of S. 146 are different from those 
of S. 145 (6), An order under-S, .145 (6) entitles 
tt^e successful party to possession till he is evicted 
therefrom in due course of law. When there is an 
attachment under S. 146, the plaintiff who comes 
to court after attachment has to show the court he 
has rights in the lands and is entitled to posses- 
sion. {Jwala Prasad, A. C. J. and Kiilwant Sahay, 
J.) Hargobind Rai V. Keshwa Prasad Singh. 

1924 P. H. C. C. 297. 

S. 145, Cl, (6) — Final order passed in 

favour of some of the parties and based upon a 
compromise, if valid and enforceable. 

It would be straining the meaning of the Act 
to forbid a Magistrate to put into temporary pos- 
session two parties who have come to terms as 
against other parties who have not come to terms, 
(Pullan, and Kendall, A.J.Cs.) Rani Abadi 
Begam v. Ahmad Mirza Beg. 

1 0. W. N, 433 : 

82 I. C. 691 : 11 0. I. J. 757. 

Ss. 145 and 439 — Finding of fact — Per' 

verse finding — Interference in revision by High 
Court. 

Ordinarily the High Court will not interfere 
with findings of facts in the exercise of its jurisdic- 
tion under S, 439, Cr. P Code, but there can be 
no doubt that it has jurisdiction to review even 
questions of facts as the words of S. 435, Cr. P. 
Code clearly indicate, and will do so where there 
is a clear miscarriage of justice. A perverse 
finding of fact contrary to a mass of unrebutted 
evidence regarding the possession of ore of the 
parties is liable to be set aside in revision. [Wa»ir 
Hasan, J.) Emperor v. Sarji Prasad. 

11 0. L. J. 330 : 1 0. W. N. 229 : 

81 I. G. 890 : 10 0. & A. L. E. 1042 : 

25 Cr. I. J. 1066 : 1924 Oudh 366. 

S, 146 — Attachment of property — Subse- 
quent decision of Civil Court — Not inUv partes— 
Effect of— Withdrawal of attachment. 

On the 29th of March 1922 a Magistrate before 
whom proceedings under S. 145 of the Cr. P. 
Code, had been instituted ordered attachment of 
the property in dispute consisting of an under- 
ground colliery and certain huts on the surface. 
In a suit relating to a money claim laid by a third 
person against .some members of the second party 
the subordinate Judge on 24-3-1923 decided 
adversely to rights of the members of the second 
party with regard to the ownership of the colliery 

Thereupon the 1st party applied to the Magis- 
trate for withdrawal of the attachment that had 
been effected on 29-3-1922 and for a declaration 
of possession. The Magistrate withdrew the at- 
tachment and gave possession to the 1st party. 
Held that Magis'.rate had jurisdiction to pass the 
Order in question even though the first party had 
not been impleaded as party to the civil litigation 
and all the members of the second party had 
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not been made parties to that litigation, [Greaves 
and Panion, JJ,] ASES KUMAR Misra v, Kissori 
Mohan Sarkar. 39 C. L. 353 : 25 Cr. L. J. 937 : 

81 I. C. 653 : 1924 Cal. 812. 

S. 146 — Order undei — Proceedings under 

S. 145 necessary. Nilakanth v. Survabhan. 

75 I C. 80. 

S. 146 (1) — Competent Court — Meaning 

of — Decision of Revenue Court, 

The expression competent Court ” in S. 146 
(1) of the Cr. P. Code is wide enough to cover a 
Revenue Court and the order of Revenue Court 
under S. 40 of the U. P. Land Revenue Act de- 
claring the person entitled to the property and 
putting him in possession and ordering mutation 
in the Revenue Records in his favour is within 
the section, [Boys^ J.) Ram Sri v. Sri Kishan. 

22 A. L, J. 803 : I K.. 5 A. 129 (Cr.) ; 
82 I. C. no : 25 C L. J 1242 : 1924 All. 777. 
S. 147 — Final order — What it must con- 
tain. 

In the absence of a finding that the right has 
been exercised within the periods specified by 
Section 147 the final order under Section 147 
cannot be maintained, 2 Pat. L. T. 364 Foil. 
[Kulwant Sahay,].} SiRkawal SiNGH i;. BhuJA 
Singh. 5 Pat. L. T. 457 : 81 I. C. 708 : 

25 Cr. I. J. 996 : 1924 Pat. 784. 

S. 147 — Order under-'Breach of the ficace 

— l^ew parties if can be added after preliminary 
order. 

Unless there are special circumstances giving 
rise to an apprehension of the breach of the 
peace there is no jurisdiction to make an order 
under S. 147, Cr. P. C, Bringing on record new 
applicants after a preliminary order has been 
passed is undesirable. But it is only an irregul- | 
arity and does not vitiate the proceedings. [Pri- | 
deaux.A, J. C.) Parashram v. Gopai Ram- | 
CHANDRA. 25 Cr. L. J. 363 : 77 1. C. 289 : ! 

19S4 Nag. 294. | 

S. 148 — Local inspection — Scope and 

object. Mt. Ram Ratan Kuar v. Tarak Nath ' 
BhattaCHARJI. 77 I. C. 492 : 25 Cr. L, J. 412. 

S. 150 — Irregularity — Misstating of evi- 
dence— Effect. Mt, Ram Ratan Kuar v. Tarak 
Nath. 77 I. C. 492 : 25 Cr* L. J. 412. 

Ss. 154 and 162 — Statement in the course 

of police investigation — Signature — Effect. 

Statement made in course of a police investiga- 
tion merely because they happen to be signed 
contrary to the provisions of S. 162, Cr. P. Code, 
do not thereby become admissible under S, 154. 
[Odgers and Wallace^ JJ.) M. P. NaRayana 
Menon, In re. 25 Cr. L. J. 401 : 77 I. C. 481 ; 

1925 Had. 106. 

Ss. 157, 159 and 164 (1) and 42S-lnves- 

iigation-Prelitninary enquiry — First class- Magis- 
trate deputing Sub Deputy Magistrate — Record of 
evidence by latter — Admissibility — Appellate 
court — Duty of. 

It is open to a Magistrate of t he first class to 
depute a Sub-Deputy Magistrate to hold an inves- 
tigation on a preliminary enquiry and the latter 
can record a statement of a witness under S. 164 
Sub-s. (1) made in the course of police investiga- 
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tion. This statement is admissible as a statemen t 
made in the course of investigation. But state- 
ments made by persons to an investigating police- 
officer in the course of an investigation are in- 
admissible. Where inadmissible evidence has 
been received by the lower court, an appellate 
court has to see whether such reception has 
materially influenced the conclusions of the jury. 
An appellate Court would have to see whether 
the receution of inadmissible evidence has in 
fact occasioned a failure of justice and whether 
excluding that evidence there is evidence 
sufficient to justify verdict of the jury. [Sa^iderson^ 
C. J. and Choizner, J.) Harendra Nath Saha 
V, Emperor. 40 C. L. J. 313. 

S. IB9 —Right of private citizen to' arrest 

— Extent of. 

Where certain villagers bona fide believed that 
certain armed police constables who bad come at 
midnight without their uniforms, were dacoits 
and consequentlv arrested and confined them till 
the arrival of the police from a neighbouring 
locality. Held that the villagers were entitled to 
arrest and had committed do offence. [Mukerji,. 
J.) Kishen Lal V. Emperor. 22 A. L. J. 501 : 

L. R 5 A. 177 (Cr.) : 1924 All, 645. 

S. 162 — General and Special diaries of 

police — Use of. Manna Lal v. Emperor. 

27 0. C. 40 : 75 I. C. 753 : 

25 Cr. I. J. 49 : 1926 Oudli 1- 

S. 162 — Statement made to the Police — 

Proof of— Duly proved — Meaning of. 

Under S. 162, Cr. P. Code as substituted by the' 
Amendment Act of 1923 it is not now permissible 
for statements- made to the police whether oral or 
written, to be put in evidence, in order to corro- 
borate a prosecution witness or to contradict a 
defence witness. Under the terms of the Section’ 
a police statement can be used only for one pur- 
pose and that is by the accused to contradict a 
prosecution witness in the manner provided by 
S. 145 of the Evidence Act. The expression “ it 
duly proved in S. 162 of the Cr. P. Code clearly 
shows that the record of the statements cannot be 
-admitted in evidence straightway but that the 
officer before whom the statements were made^ 
should ordinarily be examined as to anv alleged 
statement or omitted statement that is relied upon 
by the accused for the purpose of contradicting 
the witness ; and the provisions of S. 67 of the 
Evidence Act apply to this case as well as to any 
other similar case. {Shah, A. C, J. and Fawcett,. 
J.) Emperor v. Vithu. 

26 Bom. L. R. 965: 1924 Bom. 510^, 

S. 162 — Use of Police diaries. 

When a Sub-Inspector does not remember 
what witnesses stated at the investigation and re- 
fuses to refresh bis memory from the diaries; the- 
Court should compel him to look into the diaries 
for the purpose of answering the question. 
[Adami, J,} Mohiuddin Khan v. The King 
■ Emperor, 1924 P. 829,. 

S. 164— Confession not voluntarily. 

75 I. C. 762 : 25 Cr. L. J. 
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S. 164 — Recordin^^ of confession s-~>Diiiy 

of Magistrates. 

When a confession is made to a Magistrate 
during the course of a police investigation, there 
is a duty cast on him to question the person to 
satisfy by himself that he was making it volun- 
tarily, When such a cjnfession is subsequently 
retracted, the Court before admitting it in evi- 
dence must come to the conclusion it was volunta- 
rily made. \ScoLt Smith and Zafar AH, JJ.) Neki 
V. EaiPEROR. 25 Gr. L. J. 116 : 76 I. G. 180 ; 

1924 Lah. 624. 

■ — S. 164— /Is amended by Amendment Act 

of 1923 {XXV of 1923) — Want of certificate in ac- 
cordance with the code — Failure to ask the accu- 
sed whether his statement was voluntarily ynade 
— Whether curable by the recording Magistrate's 
deposition. 

Where the Committing Magistrate who record- 
ed a confession did not sign a certificate as pres- 
cribed under cl 3, or S. 164 of the Code, and did 
not ask him whether his statements was voluntary 
but asked him whether he made the same out of 
his free will and it was contended on appeal 
that the omissions were so serious as to vitiate 
the trial. 

(1) Held, that the evidence of the Recording 
Magistrate, showing that he had observed all the 
provisions of S. 164 of the Code, was sufficient 
and that the confession is admissible, 

(2) that the question of the Magistrate whether 

the accused made the statement '* out of his free 
will” was equivalent to asking him whether his 
statement was voluntary. 2 Pat, L. T. 773 follow- 
ed. [Adami and Bucknill, JJ.) Ramai Ho v. 
Emperor, 3 Pat. 872. 

S. n^—Repofi requesting Court to issue 

process, if necessary, is a report within S. 173. 

In a case investigated by the police against 3 
persons for theft the police sent up their report 
wherein one person had been described as con- 
cerned in theft and for the other t .vo they report 
ed that witnesses spoke against them on account 
of enmity but if the Court thought there was evi- 
dence against them the Court may issue warrant. 
Held, that the report was.a police report within 
S. 173 even as regards the other two persons. 
{Kincaid, J. C., Raymond and Aston, A. J. C 5 .) 
Mehrab V. Emperor. 17 S. L. B. 150: 

1924 S. 71. 

S. 177 — Bigamy — Charge of-Jutisdiciion 

— Abetment of offence — Trial of. 

It is the court which has territorial jurisdiction 
at the place where the offence of bigamy is com- 
mitted that can try the charge under S, 494, I. P. 
C. Persons charged with abetment of the offence 
can be tried by the court within whose territorial 
jurisdiction the abetment takes place. {Adami 
and Biicknill, JJ,) Mr. Bhagwatia v. Emperor. 

3 Pat 417. 

S. 177 — Offence of bigamy where triable. 

The offence of bigamy and the abetment of 
bigamy is triable only in the district in which the 
second marriage or the abetment took place and 
not in the district in which the woman is reported 
to have been enticed away. {Mariineau, J.) 
Amirchand V. The Crown. 1924 Lah. 732, 
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S, 177 — Criminal misappropriation — 

Forum of trial. 

A charge of misappropriation under S, 406, 
I. P. C.r can be tried only at the place where the 
money was misappropriated. [Ghose and Cuming, 
JJ.) Maitra V. Kamini Mohan Bose. 

77 I. C. 425 (1) : 25 Cr. L. 3. 377 (1). 

S. 1‘iQ— Offence under S. 409, /. P. C. — 

Place of trial — Co7iseque7tce of wrongful act 

A person is not accused of the ofience of 
criminal breach of trust by reason of his having 
actually caused wrongful loss to anybody ; it is 
enough that he intended to do so, even if no 
wrongful loss was ever caused in fact. Such loss 
is certainly the usual consequence of the offence 
but it is not one of the consequences by reason of 
which the person is accused of the commission of 
the offence. It is therefore not one of the con- 
sequences contemplated by S. 179, Cr. P. Code, 
The offence of criminal breach of trust is com- 
plete with the act of conversion and the intention 
to cause -wrongful gain or wrongful loss. That 
intention can only bs formed or at least can 
only be proved to have been formed, at 
the place where the conversion takes place and 
that place is the forum for trial of the accused. 
38 M. 630 foil 46 B. 641 diss. [Hallifax, A.J.C,} 
Banerji v. Potnis. 20 N. L. E. 72 : 

81 I. C. 253 : 25 Cr. L. J. 922 : 1924 Nag. 253, 

Ss. 177, 526 (1) {i)— Trial Court not hav- 
ing jurisdiction to try a complaint — Power of 
High Court to transfer — Quashing of complaint 
unnecessary — Proper procedure, 

Where a complaint is wrongly filed in a Court 
not having jurisdiction aiid the Court proceeds to 
inquire into it in contravention of the provisions 
of S. 177 of the Code of Criminal Procedure, the 
High Court has, under the section 526 (1) (i) of 
the Code, the power to transfer the case to a 
Court having jurisdiction and it is futile 10 quash 
the complaint and direct the complainant to take 
his complaint to another Court. 23 O. C. 87 dis- 
sented from, {Dalai, J.C.) Mubarak Ali v. Abdul 
Haq. 10 0, & A. L. K. 960 : 1 0. W. N. 615. 

Ss. 179 an'^ 181 — Applicability of— 

Cheating and Criminal Breach of Irust — Jurisdic- 
tion of Court. 1924 A. 77. 

'S. 181 {2)~Criminal breach of irusi^ 

Offence where triable—Loss where arises^ 

The jurisdiction of a court to try an offence of 
criminal misappropriation or criminal breach of 
trust is governed by S. 181 (2) and not by S. 179, 
Cr. P. Code. The resulting loss though a normal 
result in such cases, is not an ingredient of those 
offences and cannot therefore be described as a 
consequence within the meaning of S. 179. Where 
a firm with headquarters at X employs an agent 
at Y to sell goods there and he fails to account 
for some items a complaint with regard to it can 
only be laid at Y. {Shadi Lai, C. J ) Mahtab 
Bin V. Emperor. 25 Gr. L. J. 410 : 

77 I. C. 490 : 1924 Lah. 663, 

S. 181 {2)— Criminal breach of trust — 

forum of triak 

In a complaint for an offence under S. 406, l.P. 
C. it was stated that the accused in collusion with 
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each other received from the complainant a sum of 
money with'n district A made payable at a place 
io District B. Held the offence was triable only 
within district A. {Campbell, J.) Dina Nath v, 
TULSi Ram. 6 Lah. Ti. J. 471* 

S. 183— Theft from running train 

—Place of trial. 1924 Lah. 351. 

S. IS^—Offence during Railway journey 

— Where triable. 

Where an offence is committed in the course of 
a railway journey, the accused can be tried ai the 
place of destination, though the offence was actu- 
ally committed outside the jurisdiction of that 
court. {Kennedy, J.C. and Raymond, A. /, C.) EM- 
PEROR V. Moulabun. 77 I.G. 727; 25 Cr. L. J. 439. 

— Ss. 188 and 215 — Kidnapping — Offence 

contniiited in Native State — Accused arrested in 
British India — Certificate of Political Agent. 

The accused who were native Indian subjects 
of the British Government of India were charged 
with having kidnapped two minor girls from the 
Bharatpur State. The accused were arrested in 
the United Provinces, but as the (ninor girls had 
been conveyed to a place in the Punjab, a District 
Magistrate of the Punjab having jurisdiction 
over the place held an enquiry and committed 
the accused to the Sessions Court of Gujranwaia 
for trial. Held that the offence of kidnapping had 
been committed in a Native State outside British 
India and the obtaining of a certificate from the 
Political Agent of that State was a condition pre- 
requisite to the prosecution. The Subsequent 
obtaining of the certificate would not cure the 
detect in the prosecution. [Campbell, J.) Ram 
Charan V, Emperor. 5 Lah. 416. 

S. 188 — Offence outside Br, India—Cer- 

tificute and sanction —Absence of — Effect. 

In the case of an offence committed outside 
Birtish India by native Indian subjects of His 
Majesty the certificate of the Political Agent or 
where there is no such Agent the sanction of the 
Local Government is necessary. Without one of 
these, the enquiry cannot be proceeded with but 
there is nothing to prevent proceedings being 
continued in the event of sanction being subse- 
quently obtained, {Kincaid, /. C. and Aston, A. J. 
C,) Allibboy Jioraj V. Emperor. 

81 I. C. 108 : 25 Cr. L. J. 620. 

S. IBO— Construction, 

Under S. 190, a Magistrate takes cognizance of 
an offence and not of the offender. {Kincaid, J, C. 
Raymond and Aston, A. J. Cs,} Mehrab v. Empe- 
ROR. 17 S. L. E. 150 : 1924 S. it, 

S, 190— Police report — What is— Notice 

of act. Nagendra Nath Chakrabarti v. 
Emperor. 5l Cal, 402 : 1924 Cal. 476. 

Ss, 190, 200 and 537 — Omission to 

examine complainant — Irregularity. 

A Magistrate has cognizance of a criminal case 
before he examines the complainant under S. 200. 
Cr. P , Code. The omission to examine a complai- 
nant under S 200, Cr.P, Code, is a mere irregula* 
xity and not an illegality. The person prejudiced 
by such an irregularity is the complainant and 
when the case ends in a conviction, he has no 
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grievance. The accused cannot in general com- 
plain of the irregularity as the omission to take a 
sworn statement from the complainant cannot 
prejudice the accused. {Odgers and Wallace, JJ.) 
Ambay.ara Goundan Pachamuthu Goundan. 

19 L W. 461 : 25 Cr. L. J. 730 ; 81 I, C. 218 : 

1924 Mad. 587, 

S, 190 (1) (a) — Complaint—Cognizance by 

a Magisir ate — Police report — Showing complaint 
io be false — Procedure. 

If a person is charged by another person with 
an offence and on enquiry by the police the police 
consider that the whole case is false, it is open to 
the complainant on petitioning against the police 
enquiry to place the matter within the scape of 
the operation of S, 190, sub-S. 1 [a) Cr. P. Code. 
But where a Magistrate has already taken cogni- 
zance of an offence in which certain persons are 
accused, there is no authority for the suggestion 
that if when the charge sheet is placed before 
the Magistrate the police officer as the prosecu- 
tion medium omits the name of certain persons 
whose participation in the offence has up to that 
time been before the Magistrate he is compelled 
in any way to follow what is after all no more 
than advice tendered by the prosecuting authority. 
But the Magistrate need not, without giving any 
reason differ from that advice. Once the Magis- 
trate has taken cognizance of an offence be is 
strictly entirety independent of any opinion which 
the police-officer offers to him and it is within his 
power to order that any persons who have been, 
since he has taken cognizance of the matter, accu- 
sed as being participants in the offence should be 
produced before him to undergo the preliminary 
enquiry before committal or for trial in cases 
which do not go to a higher tribunal for trial. 
To hold otherwise would be to place in the hands 
of the police (after a judicial tribunal had taken 
cognizance of the offence) powers which might 
be subject to the gravest abuse, {Adami and 
Bucknill, JJ.) Raghupat Narayan Singh v. Em- 
peror. 1924 P. H; C. C. 162 : 1924 P. 597. 

— — S. 190 (a) and (c) — Distinction. 

When a Magistrate takes cognizance of a com- 
plaint under S, 190, cl. (b) and directs process to 
issue against other persons whose names trans- 
pired in the prosecution evidence during the trial, 
he is perfectly justified in doing so and he is 
deemed to have taken action against them under 
clause (a) and not under clause (o). {Kincaid, J C., 
Raymond and Aston, A. J. Cs.) Mehrab v. 
Emperor. 17 S. L. E. 150^; 1924 S. 71. 

S. 190 (b) —''Police report'* does not only 

mean report under S. 173, 

There is no justification for restricting the term 
“police report’ ‘ in S. 190 (bi to reports under 
S.173 only (1911) 5 S.L.R. 1 Dish [Kincaid, J, C. 
Raymond and Aston^ A, 7* C.) Mehrab v. Em- 
peror, 1924 S. 71 : 17 S. L. E. 150* 

— Ss, 190 (c), 191 and 6b6— Cognisance 

of case by trfagislrate on his own knowledge — > 
Subsequent trial by same Magistrate. 

The mere fact that a Magistrate takes cogni- 
zance of a case on his own knowledge under 
g. 190 (c), Cr. P. Code, does not bring the case 
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within the operation of S, 556 and so long as the 
Magistrate complies with the provisions of S. 191, 
Cr. P. Code, he is entitled to try the case. {Heald, 
-7.) Nga Chit Kyaw Emperor. 

3 Bur. L. J, 121 : 1924 E. 352 {1}. 

Ss. 191 and 447 — Trial Magistrate, initi- 
ating 'prosecution — Omission to inform accused of 
his right to have his trial before another magis- 
trate. 

Where a Magistrate who had himself instituted 
criminal proceedings under S. 476, Cr,P. C, tried 
the accused without informing them before taking 
any evidence that they were entitled to have the 
case tried by some other Court, Held that the 
trial was illegal. [Wasir Hasan, J. C.) Emperor 
■V. Naipal. 10 0. &. A, L. E. 735: 

11 0, L. j. 532 : 1 0. W. S. 329 : 82 I C. 152 (1 : 

25 Cr. L. J. 1224 (1) : 1924 Oudh 448. 

'S. 194 — Confession recorded by Magis- 
trate — Formalities not observed — Ad mi ssi bili ty 
of confession. 

Before recording confessions, the Magistra<-e 
although he stated that he was satisfied that the 
-confessions were made voluntarily failed to ques- 
tion the confessants whether they were making a 
voluntary statement and this defect was not made 
good at the examination of the Magistrate before 
the sessions court. Held, that the confessions 
must be rejected as irrelevant. [Shadi Lai, C. J. 
and Le Rossignol, J.) Khusi Mahomed Em- 
peror. 6 Lab. L. J. 166- 

25 Cr. L. J. 979 : 81 1. C. 627 : 1924 Lah. 481. 

— — -S. 195 — Amendment of —Sanction grant - 
ed after —Legality of. 

Where after the amendment of S. 195, Cr. P. C. 
by Act (XVIIIl of 1923 a Court grants a sanction , 
■on application made prior to the amendment, the 
sanction is illegal and no Court can take cogni- 
.zance of the offence on such sai.ction. The 
High Court refused to treat the sanction though 
valueless as a good complaint within S. 195 fb) 
■Cr. F. C. or S. 476, Cr.P. Code. In a criminal case 
involving the liberty of the subject it was not a 
proper course to adopt. {Greaves and Panton, JJ.) 
Baldeo Missir V . Deputy Inspector of Police 
(CT. D.) Bengar. 1924 Cal. 826. 

S, 195 — Amending Act — Grant of sanction 

afterwards, 

A sanction for prosecution for perjury granted ; 
after the 1st of September 1923 when the Amend- 
ing Act XVIII of 1923 came into force, is illegal. 
{Marten and Fawcett. JJ.) Ga-PUR Daud Saheb, 
Jn re. 26 Bom. L. K. 1235. 

S. 195 — Appeal-'Sub-Magistrate — Grant- 
ing sanction. Pallikudathane-', Buddu Goundan. 

47 Mad. 229 : 76 I. C. 647 : 
25 Cr. L. J. 215 : 1924 Mad. 387 (2). 

■ Ss, 195 and i96-A — Conspiracy — Non- 

• cognizable offence — Particulars specified in appli- 
cation for sanction — Omission to specify particu- 
lars in the order granting sanction — ESect of. 

1924 Cal. 53. 

S. 195 — Necessity for sanction— Charge 

.under S, 225 and conviction under 5, 173, I. P. C. 
— Legality of. 

Y D 1924—30 
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Where a Magistrate convicted the accused 
under S. 173, 1. P, C, without a complaint in 
writing trora the public servant concerned and it 
was contended that his conviction was illegal. 
Held, (1) that S, 195 of the Code lays down that 
the Court shall take cognizance of an offence un- 
der S, 173 only ‘iter the consent of the officer 
concernedjis obtained that the Magistrate cannot 
take cognizance of an offence under S. 225 (b) 

I. P.C. and convict the accused under S,173, I.P.C. 
regarding the latter (2) as a minor offence of the 
same character, as bo.h are distinct offences (3) 
that it is not open to a Magistra e to ignore S 195, 
Crl. Pro. Code by the; device of instituting the case 
under another section of the Penal Code. [Neave, 

J. ) Sri Narain Singh v. King Emperor. 

22 A. L. h 1095 : L, A. 5 A. 153 (Cr ) 

'Ss. 195 and 203 — Criminal breach of 

I trust — Complaint — Dismissal of complaint with- 
out examining complainant — Sanction for false 
I charge — Revision. 

\ A iMagistrate dismissed a complaint for criminal 
I breach of trust without exainining the complain- 
i ant in contravention of S. 203, Cr. P. Code. The 
Magistrate thereupon granted sanction to pro- 
secute the complainant for bringing a false 
charge, i. e., under S. 211 or S* 182, I. P. C. The 
complainant applied in revision to the High 
Court. Held, that the Magistrate not having dis- 
missed the complaint according to law under 
S, 203, Cr. P. Code^ the complainant could not be 
convicted of bringing a false charge. On an 
application in revision lor setting aside the order 
granting sanction the High Court held, that the 
order dismissing the complaint had been made 
illegally. {Macleod. C. J. and Crump, J.) Ningap- 
PA Rayappa, In re. 48 Bom.360: 26 Bom. L,E 183; 

25 Cr. I. J. 960 : 81 I. C. 608 : 1924 Bom. 321. 

S, 195 —Judge sanctioning prosecution — 

If can hear appeal from conviction. 

It is a fallacy to hold that a Court which sanc- 
tions or directs a prosecution under S.195, Cr. P. 
Code, is thereby rendered incompetent to try the 
offence or hear an appeal against a conviction for 
it. [Hallifax, A. /. C.) Sessions Judge, Bhan- 
D.ARA V. Pandia. 76 1. C. 395 : 25 Cr. L. J. 171. 

Ss. 195 and 200 (a a) — Offence under 

S, 182, /. P. C.—Com plaint not in writing — Con- 
viction — Liability of. 

Where an objection as to the absence of a com- 
plaint in writing was not taken at the trial or in 
the appellate court but only in revision, it is not 
sufficient to upset a conviction under S.182, LP.C. 
Assuming there was no complaint in writing, it 
would not make the conviction illegal. The object 
of introducing the words '* in writing” after the 
world complaint in S, 195 and adding cl. (a a) to 
S. 200, Cr. P.Code, was to remove the inconveni- 
ence whichmight-be felt if it was made incumbent 
on the Magistrate to examine the complainant 
when taking cognizance of an offence. As the pro- 
vision as regards sanction was removed from S. 
195, Cr.P, Code and as it was made obligatory for 
the public servant concerned to make a complaint 
instead of giving a sanction in order to prosecute 
a person for offences referred to in S. 195, Cr. P. 
Code, it was thought that it would cause a good 
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deal of inconvenience if such public servant had 
to attend the court and to appear before the 
Magistrate in order to lodge the complaint. 
{Kuiwant Sahay\ J.) Lachmi Singh v. Emperof, ' 
1924 P. H. 0. C. 181 : 5 Pat L. T. 505 : 

811. C. G29 : 25 Cr L. J. 972 : 

1924 Pat 691. 

S. 195 — Sanction to debtor against credi- 
tor — Expediency of. 

It is not expedient that sanction to prosecute 
should be given to a debtor to use against his 
creditor, [Moti Sagar, J.) Bikram Singh v. 
Nihal Chand. 25 Cr. L. J 544 : 

77 I. C. 1008 : 1924 Lah. 680 (1). 

-S. 195 — Sanction — Granting of — Effect of 

delay. 

Application for saoction should be made with 
as little delay as possible. There should be a 
reasonable expectation of conviction before sanc- 
tion is granted. {Lumsden, J.) Abdul QadiR v, 
Mahommed Ibrahim Khan. 

25 Cr. I. J. 119 : 76 I. C. 183: 1924 Lah. 669. 

S. 1Q5 — Sanction to prosecute — Refusal of 

-^Appeal — Passing of new Code — Effect of — 
Perjury — Passages not set out in the order — 
Effect of. 

Against an order of the subordinate Judge 
refusing sanction to prosecute the petitioners for 
perjury there was an appeal to the District Judge 
When the appeal was pending the new Cr. P. 
Code came into force. It was contended that the 
District Judge had no power to grant sanction 
afterwards as he did. Held, that the petitioners 
bad incurred a liability to have their prosecution 
for false evidence sanctioned and the complain- 
ant on his application being dismissed by the 
Sub-Judge acquired a right to apply to appellate 
Court under S. 195, Cr. P.C., (as it was unamend- 
ed) for the grant of sanction which the lower 
Court bad refused* Under these circumstances 
the repeal of S. 195 as it then stood could not 
affect any pending investigation in respect of the 
right which had accrued to the complainant or 
the liability which bad been incurred by the 
applicants. The Dt. judge had therefore power to 
grant the sanction. Where the particular pasages 
complained of as being perjured evidence were 
not set out in the order of the District Judge but 
were set out in the application for sanction the 
order of sanction must be deemed to have been 
passed with respect to the statements alleged in 
the application. {Daniels, J.) Kashmiri Lal v. 
Mt. Kishan Dei. L. E. 5 A. 99 (Cr.). 

1924 All. 563. 

— S, 195 — Sanction— Necessity for — Fals& 

complaint— Instigation by third parties. 

Where it was found that a false complaint was 
filed at"the instigation of certain persons who 
were not parties to the complaint and proceed- 
ings were started against them under S. 211, I.P. 
C. Held, that as the offence bad been committed 
in relation to the proceedings in Court no pro- 
secution could be launched except on the written 
complaint of the Magistrate's court or of some 
court to which it was subordinate. The High 
Court being a superior Court could file the 
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necessary complaint and the High Court 
directed that its order in the revision case’ 
should issue as a complaint to the Magistrate. 
{Heald,J.) P. N. S. M. Syed Khan t>. P. K. C. 
Nagoor. S Bur. L. J. 141 : 1924 Rang. 369. 

— S. 195 — Sanction — High Court — Inter- 
ference. 77 I. C. 806 : 25 Cr. L. J. 454. 

Ss. 195 and 2^S^Offence not requiring: 

sanction — Prosecution for— Conviction for offence 
requiring sanction— Legality. 

When the Code provides that the Court shall- 
not take cognizance of certain offences without 
complaint from a public servant it is not open to 
a magistrate to ignore this provision by the device- 
of instituting the case under another section of 
the Penal Code, Where a magistrate took cogni- 
zance of an offence under S. 225 (5), I. P. C., and 
held that having done so, he was entitled under 
S. 238,Cr.P.C. to convict the accused underS. 173, 
I, P. C., which he regarded as a minor offence- 
of the same character as that for which a penalty 
was provided under S. 225 (5), I. P. C. Held, that 
the conviction was illegal, [Neave, J.) Sri 
Narain Singh v. Emperor. L E. 5 A. 153 (Cr,), 

S. 196 [D—Sanction’-Complaini by public 

servant — Necessity for sanction. 

Under S. 195, Cr.p. Code, sanction is not neces- 
sary when the public servant against whorn the 
offence has been comnitted is himself the com- 
plainant. {Krishnan^ J.) Public Prosecutor* 
V. Mari Mudali. 19 I. W. 80 :■ 

(1924) M. W N. 146 : 76 I. C. 653 : 

25 Cr. L. J. 221 : 1924 Mad. 730. 

S. 195 (1) and {Qi— Offence under S. 186* 

1. P, C.— Sanction by District Munsif for prosecu- 
tion —Enquiry— Complaint preferred on sanction 
— Appeal — New Code — Amending Acts, XII and 
XVII of 1923. 

The petitioner was alleged to have obstructed' 
the Amin of the Mnnsif’s Court in delivering 
possession of property decreed to the complain- 
' ant. The Court gave sanction to prosecute after 
perusing the report of the Amin and the village- 
munsif. Held, that there had been sufficient 
enquiry and the exercise of a judicial discretion 
by the Court granting the sanction. 

Where a complaint has been launched after 
obtaining sanction under S. 195 (U. Cr. P. Code,, 
the subsequent repeal of the sanction procedure 
by the Criminal Procedure Code Amending Act 
does not affect the sanction of the complaint 
filed under it ; 26 M. L. J. 5ll Hef. [Ramesam 
and Wallace, JJ.) Muthia Goundan v. ChiNNA 
Nallappa Goundan. 19 L. W. 392 : 

(1924) M. W. N. 358 : 1924 Mad. 615 (2), 

S. 195 (1) (b) — Perjury — Sanction for 

prosecution when to be given — Conflicting 
statements. 1924 A. 83. 

-S. 195 (4) — Absence of sanction— If a 

mere irregularity--What sanction should contain. 

The absence of a sanction under S. 195, Cr. P, 
Code is not a defect that is curable under S. 537, - 
Cr. P. Code. 

A sanction to prosecute for an offence under 
S.186, I.P.C. should contain the time and place at 
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which the offence was committed and a conviction 
based on a sanction which omitted the particulars 
acquired by S. 195 (4) will not be sustained. 
{MoH Sagar, J.} Jaswant SI^’GH v. Emperor. 

81 I. C. 209 : 25 Cr. L, J. 721. 

S. 195 (6) — Jufisdiciion under — Nature 

of appellate revisional or special — Sanction to 
prosecute — Order rovoking — Application to High 
Court under S. 195(6) to set aside — Maintain- 
ability after new Code. 

The petition was under S. 195 (6) of the old Code 
of Criminal Procedure to set aside an order of a 
District Magistrate revoking the sanction granted 
by a Sub’divisional Magistrate, for the prosecu- 
tion of the respondent for an offence under 
S. 188, I. P. C. Objection w^as taken to the main- 
tainability of the petition on the ground that the 
new Code of Criminal Procedure (Act XVIII of 
1923) bad abolished such sanction and that was 
the law applicable to the case. Petitioner con- 
tended that the right to move the High Court 
under S. 195 (6) for sanction was of the nature of 
a substantive right, such as a right of appeal, 
which could not be taken away by any alteration 
of the processual law. 

Held, that the right conferred by S. 195 (6) of 
the old Code was not a right in the nature of 
a right of appeal, that the amendments made by 
the new Code did not take away any substantive 
right and merely affected procedure, and that the 
petition was therefore unsustainable. {Odgers ' 
and Wallace, JJ .) Nataraja Pillai v. Ranga- ! 
SWAMI PiLLAT. 47 Mad. 384 : I 

19 L. W. 358 ; 34-M L. T. (H. C.) 56 ; 

77 I. C. 297 : 25 Cr. I. J. 361 : 

1924 Mad. 657 ; 46 M. L. J 274. 

S. 195 (6) -Sanction — Court if can go 

beyond evidence at the trial Court. 

Before granting sanction to prosecute, a court 
is not restricted to the evidence given at the ori- 
ginal trial. It can itself take such Steps as it 
thinks necessary in the case before passing the i 
order. [Baker, 0. J, C-) Parmanand Parwar j 
V, Kartar Nath. 75 I. C. 703. 

195 (gi — Sanction to prosecute — Appli- 
cation to revoke — Maintainability after, the pa ss- 
ing of the New Amending Act. 

Where sanction to prosecute had been granted 
by the lower Court and pending an application 
for revocation to the superior Court, ’ the New 
Criminal Procedure Amending Act (XVIII of 
1923) had come into force, the application for the 
revocation could not be sustained. The sanction 
for cognizance of a complaint for offences speci 
fiedin S. 195, Cr. P. Code is a matter relating to 
procedure, [Krishnan and Waller, JJ .) Sesha 
Ayyar The Public Prosecutor. 

19 L, W. 463 : 84 M.L. T. (H. C.) 353 : 

25 Cr. L. J. 702 ; 81 I. C. 190 : 

1934 Mad. 585. 

S. 195, cl. (6) — Sanction given by Magis, 

irate — Refusal to revoke sanction by the superior 
Court-Sanction when can be regarded as '‘'given 
— Comjnencemtnt of six months. 

When a sanction is given by a Magistrate on a 
certain date and the application for its revocation 
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is rejected by the Sessions Judge, the sanction: 
must bs taken to have been “ given” by the court 
which originally granted it and not by the Court 
which merely refused to revoke that sanction 
after it had been granted. Hence the date from 
which the six months limitation prescribed in 
S. 195, Cl. (6) begins to run is the date on which 
the sanction wms originally granted by the Magis- 
trate [Neave, A.J. C.) Makhdum Thatf-r v. Em- 
peror. 1 C. W. N. 752. 

8. 195 (6) and (7) — Order by a sub-Divi- 

sional Magistrate prohibiting interierence with a 
religious ceremony — Disobedience of the Order 
— Sanction to prosecute, given by sub-Divisional 
Magistrate — Interference by Sessions Judge whe- 
ther legal“Nature of an order by a Magistrate 
under b. 144, whether passed as a ‘■‘public ser- 
vant” or ‘-court” — District Magistrate the proper 
authority to revoke. Nataraja Pillai v, Ranga- 
swAMi Pillai. 47 M, 56. 

S 195 (1) (c) — Whether Sa>tction for pro’- 

secution could be entertained except on a com- 
plaint by the court. 

S, 195 (1), C. of the Criminal Procedure Code 
prohibits the court from taking c..gnisance of an 
offence described in S. 463, I. P. C. when such 
offence is alleged to have been committed by a 
party to any proceeding in a court in respect of a 
document produced in evidence, except on the 
complaint in writing of such court. 

Held, that a prosecution tor forgery could not 
be entertained except on a complaint by the court. 
[Martiueau, J.) Kahrah Ram v. Malaut Ram. 

5 L. E. 550. 

S, 195 [7)— First Class Magistrate^ 

Subordinate to Sessions Judge. 

First Class Magistrates when acting as courts 
are subordinate for the purposes of S 195 (7) to 
the Sessions Judge inasmach as although certain 
appeals He to the District Magistrate, the majo- 
rity lie to the Sessions Judge. The only test to be 
applied is the character which the Magistrate 
was assuming when passing the order. [Pipon^ 
J. C.) Sant Ram v. Divvan Chand. 

75 I. C. 289 : 24 Cr. L. J. 913. 

S, 196 — Order —Sanctioning prosecution 

— Form of. 

There is a special mode laid down in the Cr. P. 
Code whereby the order of sanction of Govern- 
ment is to be conveyed to the officer who puts 
the law in motion in cases under S?. 121 or ,124- A 
of the Penal Code, All that the Court has to 
see is whether f he complaint was made by the 
order or under the authority of Government. 
[Odgers and Wallace, JJ.) M. P. NakayanA- 
Menon, In re. 25 Cr, L. J. 4D1 : 77 I C. 481 : 

1925 Mad. 106, 

S. 196 — Nature of sanction — Penal Code, 

S, 124-A. 76 I. C. 871 : 25 Cr. L. J. 279. 

S. 196 — Sanction — Necessity for — Con- 
dition precedent. 

Where the law clearly lays down that it is a 
condition precedent to the prosecution that a 
sanction shall be obtained from the Docat 
Government, it is not open to any subordinate 
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authority to override the provision of the law by 
saying that the offence falls under another 
■section of the Penal Code and no sanction is 
necessary {'"r a prosecution under that section. 
{Mukcrji, J.) Ram Nath v. Emperor. 

22 A. L. J. 1106. 

S. 197— Municipal Secretary— Prosecu- 
tion for offence — Sanction if necessary. 

1924 Lah. 310. 

— S. 198 — -Complaint by husband — Defama- 
tion-Imputation of unchastity to wife. See 
Penal Code, S. 499. 47 M. L. J. 743. 

S, 198 — Person aggrieved — Meaning of 

— Complaint by husband — Imputation of un- 
chastity to wife^ 

Where a married woman is defamed by the 
imputation of unchastity, her husband is a person 
aggrieved, upon whose complaint the magistrate 
may take cognizance of the offence under section 
198, Cr. P. Code, 14 M. 379 ; 25 B. I5l followed. 
[Scott-Smith and Harrison, JJ.) Gurdit Singh 
V. Emperor. 5 Lah. 301 : 1924 Lah. 559. 

S. 200— District Magistrate to whom 

case is sent for being transferred can legally dis- 
miss it. 

The complaint was originally before a Deputy 
Magistrate. The Deputy Magistrate sent the case 
to the District Magistrate with a view to the 
District Magistrate transferring it to another 
court. Instead of transferring it to another court 
the District Magistrate after examining the record 
came to the conclusion that the complaint was 
wholly without foundation and dismissed it. Held 
"the order passed by him was not passed without 
jurisdiction {Daniels, 7.) Govind Prasad Singh 
V. Ram Das Dusadh, 

L, E, 5 A. 70 (Or.) : 811. C. 43 : 

25 Or. L, J. 555 : 1924 A. 666 (1). 

S. 200 — Failure to examine complainant 

— If vitiates trial — Prejudice. Mehr Chiragh 
Din V. Emperor, 25 Cr. L. J, 125 : 76 1. C. 189 : 

1924 Lah. 258. 

“Ss. 202 and 20Z— Dismissal of complaint 

— Enquiry — Scope of. 

The enquiry contemplated by S. 202, Cr. P. 
Code, does not necessarily mean an inquiry by 
the Magistrate himself examining witnesses or 
by holding investigation into the case. It is open 
to the Magistrate to investigate into the matter in 
order to ascertain the truth or falsity of the com- 
plaint in any way he thinks proper. Where an 
investigation had been made by the police and 
witnesses had been examined by the investigat- 
ing police-officer, there is nothing in law to pre- 
vent the Magistrate from looking into the police 
papers for the purpose of ascertaining the truth 
or falsehood of the complaint. The enquiry con- 
iemplated by S. 202, Cr. P. Code is not limited 
to any particular form of enquiry and if upon 
looking into the police papers tho Magistrate was 
-satisfied that it was not a fit case in which process 
ought to be issued against the accused person, 
there is nothing in law to prevent the Magistrate 
'from doing so. [Hulwant Sahay. /.) Ramanand 
Lal V. ALi Hassan. 1924 P. H. C. C. 226 : 

1924 P. 797. 
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Ss 203 and 437 — Dismissal of complaint 

— Further enquiry — Opportunity to show cause. 

76 I. C. 236 : 25 Cr. L. J. 140. 

S, 203 — Applicability — Petition under 

S. 107. 

S, 203 does not apply to applications under 
S. 107, Cr. P. Code. {Zaf 2 r AH, J.) Shamasuddin 
V, Ram Dyal Singh. 25 Cr. L. J. 89 (1) : 

76 I C. 25 (1) : 1924 Lah, 630. 

S. 203 — Hearing evidence on both sides 

— Discharge— Effect of. 

Where a Magistrate who has jurisdiction to try 
a case hears the evidence on both sides and then 
discharges the accused, it is tantamount to an 
acquittal. [Dalai, J. C.) Dal Chand v. Ram 
Lal. 75 I. C. 727 : 25 Cr. L. J. 39. 

^S. 20^— Fresh complaint after prior dis- 
charge — If enter fainahle. 

A prior order dismissing a complaint or dis- 
charging an accused, does not bar fresh proceed- 
ings against him. But unless the Court is satis- 
fied that new facts are alleged which with due 
diligence could not have been brought forward 
on the prior occasion, the Court should dismiss, 
the complaint under S. 203, Cr. P. Code. [Brown, 
/,} U Shwe Kyaw V. Ma Sein Bvvin. 

3 B. L. J. 228. 

S. 204— Order under— Subsequent pass- 
ing of another order under S. 202. 

39 C.L. J. 329 : 77 I. C. 816 : 

25 Cr. L. J. 464. 

S. 205 (2)— 'Prosecution under the In- 
come Tax Act—Appearance by pleader. 

75 I. C, 150, 

S. 208— Failure to take defence evidence 

—Effect. L. E. 5 A, 50 (Cr.) : 1924 A. 317 : 

46 A. 137. 

S, 209 — Case triable by Sessiona court — 

Preliminary enquiry — -Grounds for committing 
accused. 76 I. C. 702 : 25 Cr. L. J. 238. 

S. 209 — Commitment to Sessions by Dis- 
trict Magistrate — Discharge by Deputy Magis- 
trate — Conclusions of Civil Court — Reliance on. 
The petitioners were prosecuted for forgery- 
and the Deputy Magistrate who inquired into the 
case disbelieved the evidence and discharged the 
accused. The District Magistrate relied on two 
Judgments of a civil court and committed the 
accused for trial to the Sessions. Held, that the 
District Magistrate was influenced by the deci- 
sions of the civil court and that he had no right 
to rely on them. 

It is open to a Deputy Magistrate to form his 
opinion with regard to the credibility of the wit- 
nesses called before him. If a prima facie case 
is made out he should clearly leave it to the jury 
at the Sessions to form their own view as to their 
credibility of the evidence. But if after hearing 
the evidence he is satisfied that it is not trust- 
worthy and that a conviction will not result, he 
is entitled to record a finding that the witnesses 
who spoke in support of the charge cannot be 
believed and that a conviction will not result. 
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{Greaves and Panton, JJ.) Tarapada Biswas v. 
Kalipada Ghosh. 28 C. W. N. 587 : 

51 Cal. 849 ; 1924 Cal. 639. 

'S. 209 —Committing Magistrate — Powers 

of. 

A Magistrate making an enquiry into a case 
triable by the Sessions Court can himself judge 
of the credibility of the prosecution witnesses and 
if he thinks the evidence unreliable discharge 
them, {Ross, 7.) Munshi Mander Karu 
Mander. 81 I. C, 913 ; 25 Cr. I. J. 1089, 

S. 209— jVt) foun dation for charge — Dis- 
charge, 

Where in a charge triable by the Sessions 
Judge, the Magi.strate who heard the case is of 
opinion that there is no foundation for a prosecu- 
tion he is bound to discharge him after recording 
his reasons. [Daniels, J.) Ganpat Lal v. Empe- 
ror, 22 A, L. J. 411 : 10 0. & A. L. R. 551 : 

46 A 537 : L. R. 5 A. 174 (Cr,) : 

81 I. C. 315 : 25 Cr. I. J. 795. 

Ss. 213(2] and 347 — Case tried as war- 

rani-case— Framing off. charge— -Order of dis- 
charge, whether legal — Acquittal — Inquiry 
^preliminary to commitment— Court' s power to 
discharge — Cancellation of ohagre — Discharge of, 
accused against whom charge has been framed, 
whether authorised by is. 347, Cr. P. C. 

After a charge under S. 409, I. P. C, is framed 
against an accused under Chapter XXI of the 
Code of Criminal Procedure, the Magistrate can- 
not discharge the accused but can only acquit 
him unless he convicts or decides to commit him 
to the Sessions under S. 347, Cr, P. Code. 

When, however, a case is taken up from the 
first under Ch. XVIII as an enquiry preliminary 
to commitment a Magistrate can, under S. 213 (2), 
cancel, the charge and discharge the accused even 
after heariog w itnesses for the defence if be is 
satisfied that there are no sufficient grounds for 
committing the case. A charge framed by the 
Magistrate when trying a warrant case cannot be 
cancelled under the above section. 

It is open to a Magistrate to pass an order of 
acquittal in respect to one part of the offence. 
e. g. criminal breach of trust in respect to one 
item and to commit the accused under S. 347, Cr. i 
P. C. to the Sessions in respect to another part of ! 
the offence if he finds that a prima facie case is j 
made out. 

S. 347, Cr. P. Code does not empower a Magis- 
trate to discharge an accused against whom a 
charge has been framed. It is only in respect of 
the offence for which the accused is to be com 
mitted the court of session that the prrceedings 
are taken out of Chapter XXI and the other pro 
ceedings of the Magistrate must retain governed 
by the provisions of that Chap, [Wasir Hasan 
and Neave, A. 7. Cs.) Pandit Bishambhar 
Nath v. Emperor. 1 0. W. N 705* 

S. 215 — Error of law— First Class Magis- 
trate not punishing an offence punishable by him 
is error of law, 

Where the case was not only exclusively triable 
by the Sessions Court and the Committing Magis- 


CB. P. CODE (1898), S, 226. 

irate who was the First Class Magistrate was 
empowered to pass an adequate sentence. 

Held, the commitment by the Magistrate to the 
Sessions, was an error of law and the quashing 
of commitment was justified. 14 C L. J, 304 Dist 
1 S. L. R. 31: S S L. R. 23 and 14 S. L. R. 85 and 
15 B. L R. 98 Foil. [Raymond and Madgavkar, 
A. 7* C.) Utli Bai V. Emperor. 

17 S. L. B 188 : 1924 S. 61. 

S, 215 — Judicial commissioner when 

sitting in Sessions division can pass an order 
under S. 215. 

The judicial Commissioner when sitting in the 
Session Divisions is not divested of his dual 
capacity as a High Court Ju'-'ge and he has full 
power to make an order under S. 215, Cr. P. C, 
even when sitting as a Sessions Judge 32 Cal. 379 
Dist. [Raymond and Madgavkar, A. 7. Cs.) 
Utlibai V. Emperor, 17 S. L. B 188 : 

1924 S. 61. 

S. 215— Power to quash commitment — 

Credibility of evidence — if a question of lawn 

25 Cr. I. J. 261 ■ 76 I. C. 821 : 

1924 Bang. 165 (2)., 

S. 222 (2) — Effect of amendment 

The introduction of Cl. 2 in S, 222, Cr. P. Code 
was not to amend the Penal Cede but to amend 
the processual law. .4s the law stood before, 
there was great difficulty in convicting where 
there was a running account and w’here the- 
prosecution were unable to put their ha ds on a 
specific item out of which the particular sum 
was embezzled ; also there was the difficulty of 
joirrder of charges under S. 234. {Walmsley' 
and Mukerji, 77.) Khirode Kumar Mukerji 
Emperor. 29 C. W. N, 54 : 40 C. I. J. 555. 

Ss. 226 and 227 — Sessions Trial — Power 

to add a charge distinct from the charges framed 
by Committing Magistrate. 

The accused were committed to the Sessions 
for the murder of one person and for causing 
hurt to another person. The Sessions Judge add- 
ed a charge relating to rhe murder of the latter- 
person also. Held that in the circumstances of 
the Oise the Sessions Judge had power to add a 
charge distinct from the charge framed by the 
committing Magistrate. {Newbould and Chose, ~ 
77.1 Hassenulla Sheikh v. Emperor. 

28 C. W. N. 561 ; 1924 Cal. 625. 

Ss. 225 and 537 — Omission in charge — - 

Cure — Re-trial — When to commence. 

Ss. 225 and 537 would cure any omission there 
may be of the particulars required by S, 223. 

Even in cases of defective charges, the whole 
trial is not vitiated but only the portion after the 
framing of the charge. {Halifax, A.J.C.] Ganga- 
DHAR V. Bhangi Sao, 81 I. C. 976 : 

25 Cr. I. J. 1152. 

S. 226 — Amendment of charge — Powers 

of. 

The power to amend a charge after commit- 
ment extends only to imperfect or erroneous 
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charges and relates only to defects in form. 
{IFairfr Hasan, J,C. and PuUan, A. J. C.) SURAT 
Bahadur v. Emperor. 11 O.L. J. 640 : 

1 0. W. N.363 : 81 I. C. 986 : 

25 Cr. L. J. 1162. 

231 — Cri^ninal trial — Charge — 

.Alteration of, after commencement of trial — Right 
of accused to re-examine prosecution witnesses, 
and adduce further evidence in defence — Legality 
of procedure. 

The accused was originally tried under S. 324 
of the Pena! Code. After the evidence for the 
prosecution closed, the accused was charged 
under S. 324 of the Penal Code and the trying 
'Magistrate recorded his plea and proceeded to 
hear the evidence for the defence. The charge 
aforesaid was framed on the loth Novenaber, 1923, 
The evidence for the defence was concluded on 
the 12th of December 1933. On the 15th of De- 
cember, 1923, the trying Maeistate altered the 
charge into one under S.307 of the Penal Code and 
without giving the accused an oppoitunity to re- 
examine the witnesses for the prosecution in 
regard to the altered charge or to produce such 
further defence evidence as he may have in his 
defence on that charge, committed him to the 
Court of Sessions for trial on the charge So alter- 
ed. S. 231, Cr. P. Code requires that when a 
charge is altered by the Court after commence- 
ment of the trial, the prosecutDt and the accused 
shall be allowed to re-call or re-summon and I 
examine with reference to such alteration or j 
addition any witness who may have been examin- j 
-ed and also to call any such further witness whom 
the Court may think material. The alteration 
was made at a very late stage of the case and no 
commitment ought to have been made on the 
altered charge without giving the accused an 
opportunity of le-examining the witnesses for 
the prosecution and producing his defence in 
regard thereto. Held, that the procedure of the 
Magistrate wms entirely illegal and likely to 
prejudice the accused in his trial before the Court 
of Session. [Kanhaiya Lai, J,) Mohan Lal v. 
Emperor. 22 A. L. J. 239 : L, E. 5 A 79 Cr. : 

81 I. C. 318 : 25 Cr. I. J. 798. 

— — ^S, 233 — Joint trial — Cross cases — Lega- 
Mty. 

In respect of a riot between two factions there 
were two cross cases. A joint trial was held, the 
prosecution evidence in each being treated as the 
defence evidence in the other, held, the proce- 
dure was illegal. {Abdul Raoof, J,) Muhammad 
V, Emperor. 81 1. C. 39. 

S. 234 — Stolen properties — Several 

diverse articles found — Procedure at trial — 
Joint or separate. 

When the date or dates at which various par- 
cels of stolen property were received are not 
known, the date is not material in dealing with 
-charges of retention upon which the prosecution 
is thrown back. If the prosecution forms a 
charge on the presumption that the retentions 
constituted a set of independent offences, it mu-st 
include only three parcels in respect ot which 
the charge is made and it may there be met by 
-^he plea that the retentions in fact constitute one 


CE. P. CODE (1898), S. 235. 

transaction, in which case the charge may be 
amended and the whole tried at one trial. If the 
prosecution launches several separate proceed- 
ings, the accused can take the benefit of S. 403, 
Cr. P. Code, on the ground the retention consti- 
tuted a single transaction. The only safe 
course for the prosecution in such cases is to 
adopt the first course. 

Even if the articles recovered were of diverse 
character, it constitutes the same offence, as be- 
ing punishable under the same section of ihe 
Penal Code. [Adami and Bucknill, JJ .) EMPEROR 
V, Bishun Singh. 3 Pat. 503 : 

5 Pat L. T. 319 ; 2 Pat. L. E. 131 ; (Cr.) 

1924 P. H. C. C, 126 : 25 Cr, L. J. 738 : 

81 I. C, 226 : 1925 P. 20. 

S. 234 — Joint trial — Members of ihe 

same crowd — Common object — Senes of attacks 
at different places and ai short inter lals, whe- 
ther constituting a single or a number of sepa- 
rate riots. 

Held, that where alt those persons who attack 
are actuated by a single motive a continuous 
series of attacks with the same common object, 
even though the composition of the crowd may 
vary, constitutes a single riot and not a number 
of separate riots. The mere iact that one of them 
attacks at one place and another at another place 
a few minutes after does not prevent them from 
being tried jointly as long as they are members 
of the same crowd actuated by the same motive. 
[Pullan, A. J. C.) Prag v. Emperor. 

1 0. W. N. 473 : 10 U. & A. I. B. 871 : 

82 I. C. 33 : 25 Cr.L. J . 1169 : 

11 0. L. J. 693. 

S, 234 — Misappropriation— Twenty-six 

items— Joint trial — Legality. 

76 I. C. 652 : 25 Cr. L. J. 22\ 

— — Ss. 235, and 239 — Abduction and conceal- 
ment on different dates — Same transaction — Joint 
trial. 25 Cr. L. J. 1082 : 81 I. C. 906 : 

1924 Cal. 389. 

S, 235 — Joint trial — Offences under Sp. 

366 and 147, I, P. C. — Illegality. 

77 I. C. 997 : 25 Cr. L. J. 533. 

Ss, 235 and 239 — Misjoinder of charges 

— Offences under Ss. 14 7, 149 and 304, LP,C — 
Offence under S. 201, /. P, C. 

Five persons were charged with rioting in the 
course of which one of the other persons who 
took part in the affray died on the spot, There- 
after the 5th accused along with another carried 
away the dead body. The 5th accused was tried 
under S. 201, I. P. C. along with others under 
Ss. 34, 147,143, 149, 201 and 304. L?,C,Held, that 
the trial of the 5th accused on a charge under S. 
201, I, P. C. along with the others was illegal and 
the trial was vitiated by misjoinder of charges^ 
In framing charges • under Ss. 34 and 
147 and 304, 1. P. C, attention should be paid to 
the case as put for ward oh behalf of the prose- 
cution and the matter should then be dealt with 
stricty in accordance with the allegations which 
the prosecution desired to prove. {Walmsley 
and Milker jec, JJ.) Surendra Lal Das v. Em- 
peror. 40 C. L. J. 559. 
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S. 235 — Same- transaction — What is — 

Separate acts of cheating — Joint trial — Legality. 

A Humber of accused were tried jointly under 
S. 420, i.P. C. in respect of acts of defrauding on 
various persons on differ ent occasions and not 
all by the same accused. Held a joint trial 
of all the accused was illegal. Each act was com- 
plete in itself and the defrauding could not be 
said to be in the course of “ the same transact 
tion”. [Moti Sagar, /.) Nanak Chand v. Em- 
peror. 25 Cr. L. J. 1020 : 81 I. C. 796. 

1924 Lah. 734. 

S. 236— — Deposition in Sessions 

Court and civil suit are not series of acts. 

To attract the applicability ot S 236, Cr. P. 
Code and justify a charge in the alternative it is 
essential to remember that it is only when the 
statements constitute a “series of acts” that an 
alternative charge can be framed. As there is a 
■common relation between a police investigation, 
an inquiry by the Magistrate preliminary to com- 
mitment and a final trial in the Sessions Court, 
to Lhe statements made at these different stages 
the words “ series of acts” would be applicable. 
A series of acts means two or more acts connect- 
•ed tcgether by some common relation. 45 Bom 
S34 Exp. and Dist. {Kennedey, C. J. and Ray- 
7nond, A . J . C.) Saleh Shah v, E-mperor. 

82 I. C. 59 : 16 S. L, R. 285 : 

25 Cr. L J. 1195 : 1924 Sindh 1. 

Ss. 236, 237 and 238 — Alteration of 

charge — Powers of. 

A person was convicted under S. 325, 1.P.C. for 
a charge that he caused such bodily injury which 
resulted in the man’s death. The appellate court 
disbelieved the evidence, but was asked to amend 
the charge by changing it into one under Ss. 34 and 
325, I. P. C. as there was a common intention to 
beat. Held, the charge could not be amended in 
appeal as it would in effect deprive the accused 
of an opportunity to meet the new case. Nor 
could a re- trial be ordered in the case on the 
amended charge. [Boys, /.) Chhioda Singh v. 
Emperor. 82 I. C. 364 : 25 Cr, L. J. 1292. 

— — S. 238 — Conviction for abetment — Charge 

■only of substantive offence. 

Where a person is charged only with a sub- 
stantive offence under the Penal Code, he cannot 
be convicted of abetting the commission of the 
offence [Macleod, C. J . and Shah, J.) Empe- 
ror V, Raghya Nagya, 26 Bom. L, R 323 ; 

25 Cr. L, J. 1135 : 81 I. C, 959 : 1924 Bom. 432. 

S. 239 — Conspiracy —Trial for — Jurisdic- 

iion of Court. 

Where a conspiracy is entered into in one dis- 
trict and the acts in pursuance thereof are com- 
mitted in another district, the .Magistrate of the 
former district can try the offence of conspiracy 
but cannot try the accused in the same trial for 
offences committed outside his district. The mere 
fact that the offences could have been tried joint- 
ly under S. 239, Cr. P. C. if committed within 
the jurisdiction would not give a Magistrate ju- 
risdiction to try the offence committed outside 
the jurisdiction, [Newbould and Chakr avarti, //.) 
Bisses WAR v. Emperor. 28 C. W. Bk 975 : 

1924 Cal. 1034, 


CR. P. CODE (1898), S. 243. 

S. 238 (2) — Charge under S, 452, /. P. C. 

Conviction under S 426 — If proper. 

A person was charged under S 452, f. P. C. 
but was convicted for an offence under S, 426, I. 
P. C. Held the procedure was sanctioned by 
S, 238 (2i, Cr. P. Code. {Wazir Hasan, J .C.) Mun- 
NAY Mirza V. ExMPEROR. 81 I. C. 911 : 

25 Cr. L. J. 1087. 

S. 239 — Joint trial— Discretion. 

73 1. C. 966 t2i : 25 Cr. I. J. 294 (2). 

S. Joinder of charges — tloyccti, 

profn'ition of — Trial under Ss. 4 (n) and 4(c) of 
Burma Ante Boycott Act. 

Where an association decides to boycott a per- 
son and short! V after some members take joint 
action to boycott that person, they act in further- 
ance of a common purpose and acts done in 
pursuance thereof can be the subject of a joint 
trial. There is a continuity of purpose and action 
and the acts must be deemed parts of the same 
transaction [Pratt, J.) Emperor v. Nga .-^ung 
Gy.avv. 76 I. C. 830. 

S, 239 -Sn/Ke transaction — Receiver of 

stolen property selling it to another^ Joint trial. 

Where a receiver of stolen property sold it to 
a iOther and both were jointly tried under S. 411, 
1. P. C,, the joint trial is illegal as the acts for 
which they were respectivly charged did not form 
part of the same transaction [Greaves and Choi’ 
zner, JJ.) Dalsuk Roy Agarwalla v. Emperor. 

81 I. C. 343 : 25 Cr. L. J. 807-. 

S. 239 (d) — Forgery of Currency notes — 

Conspiracy — Abetment — Joint trial of accused. 

The accused entered into a conspiracy to iorge 
currency notes and were in possession of instru- 
ments and material for manufacturing forged 
notes. The first accused was charged with hav- 
ing attempted to pass the forged notes. All the 
accused were tried together for being members 
of a conspiracy and being in possession of instru- 
ments for manufacture of forged notes. Held that 
joint trial was legal in view of S. 239 (^), Cr P. 
C,, since tae attempts of the first accused to pass 
the currency notes was part of the same transac- 
tion of coi.\spiracy. [Watson, R.M.] Narayana- 
CHARi V . Emperor. 2 Mys. L, J. {B and C) 11. 

S, 243 — Plea of guilty — What amoujits 

to. 

In a prosecution for obstructing a public road 
with a bullock cart, the accused on being asked 
whether on the day in question he drove a bullock 
cart on the particular road without permission 
and thus caused danger by obstructing the road, 
answered that he drove the cart without permis- 
sion on account of ignorance and begged to be 
excused. On that, he was convicted under S. 283, 
I. P. C. Held the plea was not one oi guilty and 
the conviction was wrong. [Moli Sagar, J.) Em- 
peror V . Ghulam Raza, 

81 I. C. 195 : 25 Cr. L. J. 707. 

“Ss. 243 and 244 — Summons Case — Pro- 
cedure — Conviction on an admission by the 
accused's counsel, whether correct. 

It is an incorrect procedure to convict an 
accused in a summons case on an admission by 



479 


THE YEARLY DIGEST, 1924 


480 


CR. P. CODE (1898), S. 247, 

his counsel without examining him or recording 
any evidence. [Neave, AJ.C.) The Municipal 
Board Messrs. Tulsi Ham & Sons. 

1 0. w. N. 495 : 10 0. & A. I. B. ICO. 

S. 247— Absence of complainant- Acquit- 
tal of accused— Ehect— Bar of fresh trial. 

5 Pat. L. T. 15 : 2 Pat. L. R. 10 (Cr.) : 1924 P. 140. 

Ss, 247 and 403 —Acquittal— Different 

charge on same facts — Trial barred. 

76 I C. 293 ; 25 Cr. L. J. 149. 

S. 247 — Applicability of —Case 7iot insti- 
tuted on complaint— on-appearance of com- 
plainant — Effect of—U.P. Act, (11 of 1916j S. 47. 
Under S. 47 of the U. P. Act II of 1916, it is the 
Magistrate who takes cognizance of the oOence 
upon information received. So the ca=e is not 
one instituted upon a complaint within the mean- 
ing of tbe word “complaint” m Section 4 (h) of 
the Code of Criminal Procedure, and S, 247 of 
the Code of Criminal Procedure has no applica- 
tion. In spite of the non-appearance of the com- 
plainant the proceedings must continue, [Stuart, 
J.) Mt. Basanti u. Maqsud Ali Khan. 

L. R. 5 A. 63 (Cr.) : 1924 A. 528. 

S. 247 — Summons case — Dismissal for 

default — Fresh complaint on same facts— If lies. 

Where the complaint in a summons case is : 
dismissed for default, the order is one under 
S. 247, Cr. P, Code, and is tantamount to an 
acquittal. Such an order does not fall within the 
purview of S. 436, Cr. P. Code. [Wazir Hasan, 
A. J. C.) Bindra V, Mt. Bhagwanta. 

77 I. C. 295 : 25 Cr. L. J. 359. 

S. 247 — Order of acquittal — Who can 

set aside— Revival of. 1924 Cal. 96. Nityananda 
KoER RadhahaRi MisRa. 1924 Cal. 96. 

Ss. 248 and 345 — Withdrawal of com- 
plaint— Com post lion of offence— Several accused , 

— Trial as regards some.- 

Under S. 345 (6), Cr. P. Code as recently 
amended by Act XVIII of 1923, a composition of 
an offence with some of several accused has the 
effect of an acquittal as regards them, but does 
not affect the case as against the remaining accus- 
ed. The complainant charged five persons with 
an oSence under S. 326, 1. P. C., and subsequent- 
ly put in a petition whereby he withdrew his 
complaint against one of the accused who had 
ai:ologised and wished the case to proceed 
against ihe others. Held, that there was in effect 
a composition of the offence with one of the 
accused and that expression ‘‘withdrew the com- 
plaint” was loosely used. Per Le Rossignal, J. 
[Harrison, J. Contra) There is nothing in S. 248, 
Cr, P. C. which involves a withdrawal of the 
whole complaint merely because tbe complaint is 
withdrawan against one of the accused. [Le 
Rossignol, Abdul Raoof and Harrison, JJ,) Anan- 
TIA V. Emperor. 5 Lah. 239 ; 25 Cr. L. J. 629 ; 

81 1. C. 117 : 1924 Lah. 595. 

— S. 250— Acquittal of accus'd— Aivard of 

compensation — Interference. 

Where no prejudice is caused the High Court 
will be very reluctant to interfere with the acquit- 
tal of persons who have undergone a trial in a 


CR. B. CODE (1898), S. 253. 

Court of Competent Jurisdiction or with the 
order of such a competent Court under S. 250, Cr. 
P. C. [Dalai, J.) Debi Prasad v. Emperor. 

L. E. 5 A. 93 (Cr.) ; 1924 All. 674. 

S. 250 ---Compensation — Failure of Court- 

to examine witnesses of complainant — Order for 
compensaiion invalid — Against conviction under 
5. 250, Criminal Procedure Code. 

Compensation under S. 250, Cr. Pro. Code, can 
only be awarded after the complainantthas had an 
opportunity of producing all his evidence includ- 
ing those witnesses w-hose names are not con- 
tained in the list but are brought to Court with- 
out summons. [May Ouyig, J.) Sya Kaw v. Em- 
peror. 3 Bur. I. J. 26 : 82 I. C. 288 

25 Cr. L. J. 1280 : 1924 Rang, 293. 

S. 250 — Order for compensaticn— Infor- 
mation given to village Magistrate— Liability of 
informant for false information. 1924 Mad- 91,. 

S, 250, Sub-S. [^)— Appeal by Complai 

nant — Order of compensaiion — Afnount excecd- 

fifty '^‘npees. 

Whenever a complainant has been ordered 
under Sub-S. (2) of S. 250, Cr. P. Code, to pay 
compensation exceeding rupees fifty, he has a. 
right of appeal, whether the amount is awarded 
to one accused or is ordered to be distributed 
among a number of accused persons in sums not 
exceeding 50 rupees. [Macleod, C. J, and Ciump, 
}.] Augustin Manwal v. Duming Pastol. 

26 Bom. L. R. 1243., 

S. 250 [Z)— Notice' of appeal undei\ 

should be given to accused though no express 
provision exists — Cr. P. Code, S. 422. 

Where an appeal is preferred against an order 
directing payment of compensation to accused,. 
Held, that although there is no express provision 
nevertheless on the principle auai alteram par- 
tem the accused should have notice of the appeal 
in order that they should have an opportunity of 
supporting the order passed in their favour 29- 
Mad. 187 Poll ; 88 Mad. 1091 Foil. (Campbell,- 
J.) Ram Chand v. Jesa R am 

25 Cr. L. J. 20 9 (2) : 76 I. C. 641 (2):, 
1924 Lab. 675 (2)% 

S. 253 — Discharge of accused — Sessions^ 

case — Committing Magistrate — Discretion of. 

A Magistrate is not compelled to commit to- 
Sessions any case in which he considers that a- 
conviction is impossible. At the same time where 
the accused is charged with an offence triable 
only by a Court of Session the Magistrate must 
exercise a proper discretion in ordering the 
discharge of the accused. It is not enough for the 
Magistrate merely to doubt some portions of the 
Prosecution Evidence. He must be satisfied 
that the prosecution will fail in the Sessions Court 
and rightly fail. (Pullan, A. J. C ) Cheda Khan 
V. Emperor, 10 0. & A. L. R. 722 ; 

1 0. W. N. 402 : 82 I. C. 53 : 
25 Cr. L. J. 1189 : 11 0. L. J. 664, 

“S. 253 i2) — Discharge prior to date fixed 

for hearing — Propriety of. 

Under S. 253 (2) a Magistrate has ample juris- 
diction to make an order of discharge even before- 
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the date fixed for hearing if upon the materials 
then before him he is satisfied the offence couid 
not have been com niited. {Kukuunt Saltay, 7.) 
Watson v. Metcalfe, 81 I. c, 184 

25 Cr. L. J. 696. j 

S. 255 — Commitment to Sessions — | 

Ground for — Petty case— Commitment toSessions. i 

1924 All. 185. ; 

S. 256— Omission to ask accused if be ! 

desired to recall prosecution witnesses for cross- 1 

examination alter framing of charge. ! 

1924 Lah. 215. | 

Ss. 356 and 544 — Accused — Right io cross- ! 

examine witnesses — Batta for witnesses — Lia- j 
bility io pay. j 

Where an accused seeks to exercise the right I 
of cross exainifiation conferred by section 256, I 
Criminal Procedure C jde, he cannot be legally ; 
required to deposit the expenses. I 

The question who should pay whether the I 
Government or the complainant, is one to be 
decided by the Magistrate, Secti-ni. 544 of the 
Code of Criminal Procedure is subject to rules 
made by the Local Government. The rules in 
force in the Central Provinces will be found in 
the Judicial C imraissioner^s Circular, No. 1 — 37. 

If the coinplaiut is a private one brought for us- 
ing false trade-mark and the prosecatiorj is not 
one carried on bv, or under the orders or with 
the sanction of the Government and is bailable, 
the only provision under which the Governmet 
could be made to pay the expenses is if it appe- i 
ars to the presiding officer that the presecutio.i j 
is directly in the interests of public justice, a j 
point which is one obwiousiy for the Magistrate | 
to decide. But in no case can the accused be j 
compelled to pay the ei^penses ot the witnesses! 
for the prosecution w horn he wishes to cross- I 
examine under Section 256, Criminal Procedure I 
Code. Under that section ihe right of the accused I 
to cross-examine is absolute. [Baker, 0. J. C.) i 
Radhakisan V. Ramkrishna. 1 N. L. J. 57 : i 
25 Or. L. J. 912 : 81 1. G. 448 : 1924 Nag. 114. 

— S. 256 — Declaration of accused that he 

had no witnesses for defence-^Cross-examinainn 
of prosecution witnesses — Right of accused to 
produce defence thereafter 

The accused declared that he had no witnesses 
for the defence and the cross-examination of the 
prosecution witnesses took place under the direc- 
tion of the Court. Held that the accused could 
not claim any right to produce his defence after 
cross examination under S. 256 Cr. P. Code. 
[Dalai, J.) Mushtaq Husain v. Emperor. 

L. R. 5 A 92 (Cr.) : 1924 All 673. 

Ss. 256 and — Scope of— Recall of 

prosecution witnesses — When done. 

Where prosecution witnesses are re-called for 
cross-examination at the instance of the accused 
after charge has been framed, it is not always 
under S. 256. S 256 authorises this o ily.when the 
prosecution case is incomplete and when it is done 
after close of toe case as put forward by the pro- 
secution; it is done under S. 257 after the accused 
has entered on his defence Scope of sections fully 
dealt with. [Hailifax, A. ]. C.) GangADHar 1 j. 
Bhangi Sa. 81 I. C. 976 : 25 Cr. L. J. 1152. 

Y D 1924—31 
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S. 257—Criminal Trial — Duty of magis- 
trate to examine all witnesses cited for defence. 
j Where in a criminal trial it became obvious, 
I that, if the prosecution story which put as the 
I leader of an assault an individual whose presence 
1 at the scene of the alleged occurrence was con- 
I clusively disaproved.it could not but throw serious 
grounds of suspicion upon the whole of tba 
prosecution story, and the defence cited an 
important witness to prove his absence, the 
magistrate is not justified in refusing to examine 
the witnesses simply because he was unwell at the 
time. The proper course could have been that 
s me effort should have been made to ascertain 
(either by telegram or by correspondence and 
either undertaken on behalf of the Court or 
undertaken by the applicant himself) as to 
whether it would, within a reasonable time, be 
possible for the invalid gentleman to come and 
if not, then, reluctantly to come to the conclusion 
that it was necessary that his evidence should be 
taken on commission owing to his inability to be 
present at the place where the case was being 
decided. [Adami and Bucknilk 77. j Jamuna 
Singh m Emperor. 3 Pat. 591 : 82 I C. 263 : 

25 Cr. L. J. 1255 : 1925 P. 56. 

8. 257 — Refusal io summon witnesses — 

No reasons recorded— Effect, 

Wbeie a Magistrate rejects an application to 
summon witnesses without recording any reasons 
as required by S. 257, Cr. P.C. and the accused is 
prejudiced by such refusal, the H gh Court will 
interfere in revision. (C C, G hose and Panton, 
77. j Abdul Jabbar v. Emperor, 

25 Cr, L. J. 310 (2) : 76 L C. 1030 (2) ; 

1925 Cal. 80. 

S. 257 — Scope of — Rejection of applica- 
tion to summon witnesses— Grounds for — Failure 
to record reasons — Effect. 

Where a judge dismisses an application to sum- 
mon witnesses but does not give his reasons as 
contemplated by S 257, but merely states the fact, 
the procedure is irregular but does not amount to 
an illegality which cannot be cured. 

Pe^ Wallace, J . — Whether an application is 
vexatious or not it is for the judge to decide and 
where he decides that the evidence of a witness 
who is s jught to be surninoned will not be of any 
use in deciding the case, the application is in 
substance rejected under S. 257. [Odgers and 
Wallace, 77.) In re M. P. Narayana Mf.non, 

77 I. C. 481 : 25 Cr. L. J. 401 : 1925 Mad. 106. 

S. 2b*i —Criminal trial — Witnesses for 

prosecution— Right of accused to aross examine 
Refusal to issue process without recording 
grounds. 

The accused, even after he has entered upon 
his defence, is entitled to have the prosecution 
witnesses summoned for cross-examination, 
unless the magistrate considers that such appli- 
cation should be refused on the ground that it 
was made tor purpose of Vexation or delav or for 
defeating the ends of justice. If the Magistrate 
does so consider, the section is imperative that 
such ground shall be recorded by him in writing. 
Omission to comply with this provision of law is 
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an illegality which vitiates the trial. {Newbould | 
and Ghcse, JJ ] Maxomohan Dastidar ik Bankim ' 
Behari Choudbury. 51 C. 1044. 

Ss. 258j 259 and 514 — Charge framed 

against accused — Com plaiauint and accused ab- 
sent — Order of discharge ij valid — Proper proce- 
dure — For feiiure of boncfwhen accused's presence 
held tumecessary. 

When the parties are, after a charge is framed, 
absent the proper procedure for the Magistrate 
is to get the accused arrested under a warrant I 
and then decide whether be is guilty or not, and I 
not to discharge the accused and then direct the I 
taking of proceedings under S. 514 for forfeiture j 
of his bond. After a charge is framed the provi- i 
sions of S. 259 will not apply and to apply the 
provisions of S. 258 the Magistrate must find the 
accused not guilty. 

Held furlher^ that where in a case an order of 
discharge is passed after a charge is framed and 
obviously the compiainant has no desire to pro- 
ceed with his complaint, iustice will be done by j 
altering the order of discharge to one of acquittal | 
holding the accused to be not guilty of the offence i, 
charged against him. 

Held also, that when the court itself by dis- 
charging the accused persons holds that their 
presence on the date of bearing was unnecessary, 
no action should be taken under S. 514. [Dalai, 
J. C. and Heave, A. J, C) Emperor v, Godhan, 

1 0. W. N. 586 : 10 0. & A. L. E. b98. 

S.258 — Warrant Case — Procedure — 

Charge framed against accused — Accused, whe- 
ther can be acquitted in complainant' s absence. 

Where a charge has been framed against the 
accused and the latter have entered upon their 
defence and produced some defence witnesses, 
they cannot be acquitted on account of the ab- | 
sence of the complainant. ! 

An order of acauittal is justified only under 
S. 258 of the Code of Criminal Procedure after 
the Court records a finding that the accused is 
not guilty. [Wazir Hasaji, A. J, C.) Ram 
Bakhsh V. Jaifam Das. 

1 0. W. N. 613 : 10 Q. & A, L. E. 916. 

S . 259— Warran i case — A djournment to 

absence of complainant — Liability to pay costs. 

In a warrant case after charge is framed the 
magistrate has to go on with the trial irrespective 
of the presence or absence of the complainant. 
The position of the latter thereafter is reduced 
to that of a witness and he cannot be asked to 
pay the costs cf an adjournment necessitated by 
his absence. [Zajar Ali, J.) Nabi Baksh v. 
Emperor. 76 I. C. 23 : 25 Cr. L J. 87 : 

1924 Lah. 627. 

— S. 260 — Summary trial — Clear finding 

necessary. 

In summary trials it is very, important there 
should be clear findings on questions of facts 
because it is only through such findings that the 
court of revisiOQ can form its own judgment with 
regard to the legality or otherwise of the proceed- 
ings of the Trial Court. [Wazir Hasan, A, /. C.) 
Emperor tf. Jegmohan Das. 

75 I. C. 292 : 24 Cr. L. J. 916 ;1924 Oudfi 29/, I 


S. 261 — Scope of^Ttial by bench of 

Magistrates — Diicretion of Government. 

S. 261 of the Cr. P, Code implies the exercise 
of discretion on the part of the local Government 
as to whether it would confer on the Bench of 
Magistrates Jurisdiction to try summarily all or 
any of the offences referred to in the section. It 
could not exer cise such discretion, if any new 
( offence subsequently brought within the scope of 
j the section was to be by the mere fact of its in- 
clusion in the section triable by the Bench. 
[Baric^n.) Rubin v. Moses. 
j 2 Mys. L. J. (B. C.) 18. 

‘ — -Ss. 262 and 263 — Warrant case — Trial 
as summons case — Effect of — Plea of accused. 
Natabar Khan v. Emperor. 

25 Cr. L. J. 1270 : 82 I. C. 278 : 

1924 Cal, 63. 

S. 262 (2) — Summary trial— Maximum 

sentence. Nga San Ba v. Emperor. 

76 I. C. 704 : 25 Cr. L. J, 240. 

Ss 263. 370. 439 and 537 — Presidency 

Towns— Honorary MagisiraiesSummary trial 
— Omission to record reasons — Revision -^Inter- 
ference, 

I Honorary Magistrates as Presidency Magis- 
trates aie governed also by S. 370, Cr. P. Code in 
cases where imprisonment is inflicted. The 
omission of the reasons for the conviction is no 
doubt an irregularity but unless the irregularity 
has prejudiced the accused, there would be no 
interference in revision. 46 M 253 Ref [Odgers 
and Wallace, JJ,] Thurman In re. 

20 L. W. 330 : 25 Cr. I. J. 1084 : 

81 1. C. 908 : 1924 Mad. 799. 

— Ss. 263 (h) and 637 — Trial by Bench 

Magistrates— Omission to record reasons for con- 
viction. 

The omission to comply with cl. [h) of S. 263 
of the Cr. P. C, on the part of the Bench Magis- 
trates trying a criminal case is only an irregu- 
larity which can be cured under S. 537 of the 
Cr. P. Code where the case was a non-appealable 
one and there was clear evidence justifying the 
conviction. It is an omission which does not 
occasion a failure of justice. [Marten and Faw- 
cett, JJ.) Emperor v, Namdeo Lakman. 

26 Bom, L. E. 1236. 

Ss. 275 and 528 R— Indian British sub- 
ject'- Claim to be dealt with as such — Rejection 
of — Trial by Sessions Judge — High Court— Claim 
to be tried by majority of Indian Jurors, 

An Indian British subject claiming to be dealt 
with as such must put in his claim before the 
Magistrate before whom he is brought for the 
purpose of enquiry or trial. This applies to 
Presidency Magistrates as well as Magistrates in 
the mefussil. if the Magistrate rejects the claim 
and tries him, the decision shall form a ground 
of appeal from the sentence or order passed in 
Such appeal. This applies to Presidency Magis- 
trates as well as Magistrates in the mofussil. If 
the Magistrate rejects the claim and commits 
him to the Court of Session, he may repeat the 
claim before the said Court. Such repetition 
may only be made in a Court of Session and not 
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in the High Court exercising original criminal 
jurisdiction. If the Court of Session rejects the 
claim and tries him » the decision shall form a 
ground of appeal from the sentence or order pass- 
ed in such a trial. It necessarily follows that if a 
claim is made before Presidency Magistrate and 
rejected by him and the accused is committed to 
the High Court, there is no provision for repetition 
of the claim before the High Court, and the accus- 
ed will not be entitled to put in, under S. 275, Cr. 

P. Code before the High Court, a further claim for 
being tried bv a jury the majority of whom 
should be Indians. Where no such claim was 
put forward before a Magistrate there being no 
provision for repetition of the claim before the 
High Court, S. 528 B is a bar to the assertion of 
the same in any subsequent stage of the case. 
The claim may be made at any time up till the 
time when the commitment is made. The com- 
mitting court becomes /if Kc /us offiico and loses 
all jurisdiction over the caselafter the commit- 
ment and special provisions have been made 
in Ss. 216 to 219 to enable the Court to retain 
jurisdiction only in respect of some matters. 
{Muktrji, 7,1 Emperor v, Harendra Chandra 
Chakravarthy. 

51 Cal, 980. 

S. Trial with two assessors — Effect, 

Where a criminal trial takes place after the 1st 
September 1923 with only two assessors when 
the law requires at least three, the proceedings 
are null and void. In cases triable with the aid of 
assessors the judge together with the assessors 
constitute the Court. [Prideaux and Kinkhcde, 

A. 7, C.) Jairam Kunbi v. Emperor. 

77 I. C. 811 : 25 Cr. L. J. 459i 
20N. L. E. 129: 1924 Nag, 287. 

234:— Trial with assessors — Requisite 
itufjibcr not obtained — Effect on trial. 

Where the criminal trial was commenced after 
the amended Criminal Procedure Code came into 
force with two assessors only contrary to the pro- 
visions of S. 284 as amended, this renders the 
trial illegal. {Daniels, 7 C ) Pragi z'. Emperor. 

11 0. L. J- 245 : 1924 Oudh 417 (1). 

— S. 288 {as amended by Act XVIIl of 1923) 

—Its meaning— Value of evidence before the com- 
mitting Magistrate— Subsequent retraction of 1 
statements in the Sessions Co7irt-~Validity of \ 
conviction based on former statements as evidence. \ 

Where an accused was convicted solely upon 
the evidence given before the Magistrate while 
rejecting entirely the evidence given by the wit- 
nessess at the trial under S. 2S8 of the Code, and 
it was contended (1) that the addition of the words 
“ subject to the provisions of the Indian Evidence 
Act,” prohibits the use of evidence taken in 
jnagisterial enquiry, as evidence at a trial (1) ex- 
cept in such cases as are provided in the Evidence 
Act. (2) that it would be illegal to base a convic- 
tion upon evidence given before a Magistrate, 
when the evidence at the trial dif&ers from it and 
is in favour of the accused. 

HeZd, reversing the conviction, 111 the object 
of the amendment of S. 283 is that evidence duly 
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taken betore a Magistrate can be used for all pur* 
posses in a trial Court so long as the testimony is 
of evidentiary value (2) Affirming Queen-Empress 
V. Amannllah (21 W. R. 49.) regarding (2) that 
unless there is clearly present besides the evidence 
given before tne Magistrate evidence which will 
show, that the evidence given before the Magis- 
trate should be preferred to and substituted for 
that given before the Sessions Judge the evidence 
gi\en before the Magistrate cannot be utilized to 
support a conviction. [Adami and BuckniU, 77.) 
Emperor v. Jehal Tali. 

3 Pat. 781 : 1925 P. 51. 

S. 288~-]'ahie oj evidence in the tnagis- 

tetial proceedings transferred to sessions record 
— Whether testimony under the Evidence Act and 
admissible to corroborate siatrment of witnesses 
made before the Police. 

The evidence of a witness recorded by the com- 
mitting magistrate is by the operation of S. 288, 
Cr. P. Code, held to be just as much evidence 
in the case, as that recorded at the trial in the 
Sessions, and is therefore ‘ testimony ' within the 
meaning of S. 157 of Evidence Act 

Held, further that the statement of the witness- 
es before the Police is admissible in evidence in 
Corroboration of the one made before the com- 
mitting magistrate, 72 I. C. 529 followed and 27 
Cal. 295 referred to. [Scoti-Smith and Fforde, 77-) 
MamchaNd V. Emperor. 5 Lab. 324 : 

25 Cr, L. J. 1201 : 82 LC. 129 : 1924 Lab. 609. 

S. 297— ’Charge to jury— Evidence in ’ 

complete— Fresh ch,arge after verdict— Legality 
25 Cr, I. J. 377 (2). ; 77 I. C. 425 »2) : 

1924 Lab. 17* 

-S. 297 — Charge to jury— Misdirection — 

Private defence— Person and proper iy— Not diS‘ 
tinctly pnt to the jury— More injury than reason- 
ably necessary— Causing of. 

On a charge under S. 304, I P.C., the defence of 
the accused was that the deceased came into his 
house at midnight for robbery, that the accused 
woke up, saw the deceased coming from house 
and inflicted wounds on him which proved fatal. 
The Asst. Sessions Judge who charged the jury 
expounded the lavs? only with reference to the 
right of private defence of the body and omitted 
all reference to the right of private defence of 
property. Held, that the fudge should have charg- 
ed the jury that if they believed that the accused 
had reasonable ground for supposing that the 
thief had with him articles taken from the house, 
the accused was entitled to exercise bis right of 
private defence of property under S. 103, I. P. C. 
The Judge should have further directed the jury to 
consider whether the accused had not used more 
force than was reasonably necessary for prevent- 
ing the thief from running away with the stolen 
property. [Greaves and Panton, 77 ) Baseruddi 
Sheikh v. Emperor. 

j 28C. W.N. 585. 

I Ss. 297 and 5Z1— Sessions trial— Charge 

I /O the Jtiry—Dacoity— Misdirection— Irregularity 
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A Sessions Judge in a case of dacoity charged 
the Jury as follows on the nature of the offence. 
“ The nature of the charge is no doubt, familiar 
to you all. It must be proved that there was 
robbery committed by five people or more and 
also that each of accused took part in the robbery.’* 
H< 5 Zd,that the direction was insufficient and illegal 
in that it did not explain to the Jury the ingre- 
dients necessary to constitute the offence of rob- 
bery ard that the defect could not be cured by S. 
537, Cr. P. Code, 30 U. 41, 39 A. 348. Ref. (Wazir 
Hasan, /.C.) Nawab Ali v . Emperor 

10 0. & A. L. R 538 : 11 0. L. J. 315 ; 

25 Cr. L. J. 1129 : 81 I. G. 853 .* 
1924 Oudh 411. 

S. 2Ql—Misdireciio7i — Offence under S. 

395, /. P. C. — Omission to give detailed exflana- 
tion of the offence — Case of each accused not sepa- 
rately mentioned. 

On a charge of dacoity it is insufficient to read 
the definition of the offence to the jury, At the 
same time an omission to give a detailed defini- 
tion of the offence amounts to a misdirection 
when it is clear that the nature of the offence has 
been described in detail to the jury. The charge 
to a jury can never be absolutely exhaustive. 
This is particularly the case where the accused 
persons have remained undefended. Though the 
Judge did not definitely explain that the jury must 
give a distinct verdict as to each of the three a^'- 
cused, but he has dealt with the case of each 
separately, and there is no reason to suppose that 
the jury did not regard the accused persons as 
distinct individuals, or that any of the accused has 
been prejudiced by this omiSvSion on the part 
of the Judge, the conviction will not be set aside 
on appeal. {Pullan^ A, J. C.) JindaR Singh v. 
Emperor, 10 0. & A, L R 794 : 

811, a 808 :25 Cr.L.J. 1032 : 

1 0, W. H. 332, 

S. 297 — Charge to jury — Misdirection- 

Leaving jury to decide common object— Prejudice 
— Penal Code [XLV of i860), S. — V nlawfiU 
assembly. 

Where Ihe appellants were convicted by the 
verdict of a jury under Ss. 147 and 353, I P.C., it 
was urged on their behalf in appeal, that there 
was misdirection to the jury owing to the fact that 
the Judge did not place before them the evidence 
that there was against the accused separately, 
as S.352 is essentially an individual offence, (2J 
that the Judge erred in his charge to the jury 
because he left it to them to find out the common 
intention, and his statement “that the mob had a 
premeditated object of disturbing the public peace 
and resisting the Police by criminal force ’’ was 
beyond the common objects set out in S 141, I. 
P.C. so as to prejudice the accused. 

Held, dismissing the appeal, that the jury did 
not come to a wrong conclusion because{I)oi the 
Judge’s omission to place the evidence against 
each of the accused separately, {2 1 that the Judge's 
charge to the jury in respect of the accused form- 
ing an unlawful assembly with the object of dis- 
turbiDg the public peace, did not go beyond the 
common objects set out in'S, 141, I.P.C. “A com- 
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mon object may change in the course of an occurr- 
ence. A crowd may have'a common object at one 
time and may have another common object as 
things develop, and it may well be there are vari- 
ous common objects in the course of an occurr- 
ence and these have to be placed before a jury for 
the jury to decide, if any of them has been proved 
against the accused and if so which of them. 
[Greaves and Panion, 77,) Abdul GaniUl Empe- 
ror, 83 J. C. 346 ; 25 C. L. 1. 1386. 

S. 297— Charge to the jury — Misdirec- 
tion- Private defence — Offence under S. 326— 
Statement of accused — Admissibility of . 

77 I. C. 819 (2) : 25 Cr, 1 . 7 . 467 (2). 

S. 297— Trial by jury — Different trials — 

Reference to former trial— Sentence. Mofizud- 
DIN V . Emperor. 

1924 Cal. 435. 

S. 298 — Charge to the jury — Non- 

direction— Right of private defence. 

Where a charge to the jury omits to make any 
reference to the right of private defence under 
S. 103, I. P. C., set up by the accused, the charge 
is bad ill law and vitiates the trial. {Greaves 
and Panton, 7/.)Baseruddi Sheikh v. Emperor. 

39 C. I, J. 525 : 1924 Cal. 776. 

S. SOZ -^Qualified verdict — Duty of 

Judge. 

Where instead of a simple verdict of guiUy or 
not guilty, the jury gives a qualified verdict, it is 
the duty of the Judge to put questions to the jury 
and ascertain the scope of the verdict. {Walms- 
ley and Maker ji, JJ.\ Khirode Kumar Mukerji 
V . Emperor. 

29 C, W. N,f54 : 40 C. I. J. 555. 

S 301— High Court— Verdict of jury — 

Reference— Powers of Nigh Court. 

S. 307 of the Cr. P. Code requires the High 
Court to give due weight to the opinion of the 
Sessions Judge and the jury after considering the 
entire evidence and then to acquit or convict the 
accused. It does not require the High Court to 
attempt to reconstruct the verdict of the jury. In 
giving due weight to the opinion of the jury, the 
High Court would always hesitate to reverse a 
unanimous verdict unless it is perverse or un- 
reasonable. Where the verdict is unreasonable, 
having regard to the cumulative effect of the 
evidence and there cannot be any doubt as to the 
I guilt of the accused, the High Court would ac- 
I cept the reference and set aside the jury’s ver- 
dict. {Newbould and B. H. Ghose, JJ.) Emperor 
V , Sagarmal Ar^ARyVALLA. 

40 C. L. 7 . 135 : 29 C. W. N. 947 : 
25 Cr. I. J, 1217 : 82 I. C, 145 : 1924 Cal. 960. 

S. 307 — Aspersions on jurors — Opinion 

of Jndge — Propriety of such reflections. {Mooker' 
jee and Chatter jee, JJ.) Mamfru Chowdhury v. 
Emperor. 61 Gal. 418 : 1924 Cal. 323. 

S. 307 — Duty of High Court. Nanni 

i^UDUMBAN Ut re. 

25 Cr. L. J. 145 : 16 I.C. 289 : 1924 Mad. 232. 

S. 307 — Judicial Commissioner of Smdh 
—Differing from Jury — If can refer case to High 
Court, 
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A Judge of the Judicial Commissioner’s Court 
at Sindh sitting in sessions and differing from a 
verdict of the jury has no power to refer the 
case to the High Court under S. 307. {Kennedy, 
A. J, C.'j Emperor v. Mithoo. 

77 I. C. 604 : 25 Cr. L. J. 428. 

S, 307 — Reference -Duty of Court. 

519 Cal 271 : 1924 Cal. 448. 

— S 307 — Reference to High Court — Duty 

of the High Court. 

75 I. C. 145 : 1924 Cal. 317. 

S. 307 — Reference to High Court — Differ^ 

ence between Judge and jury —Weight due to 
their opinions— Charge of rafe. 

On a reference under S. 307, High Court may 
exercise any powers which it may exercise on 
appeal but it is perfectly within its rights in con- 
sidering that in cases such as these, interference 
should only be permitted in cases of perversity 
or clear and manifest error and that where a jury 
has arrived at a verdict which is not perverse 
and not clearly and manifestly wrong, such 
verdict should not be interfered with although it 
is periectly possible to form a not unreasonable 
opinion contrary to the opinion taken by the 
Jury. The advantage of adopting this course is 
that it secures the object of the legislature in 
creating juries, If the other view be taken and 
the case is re-opened ab initio, it is somewhat | 
difficult to see what useful function is performed ; 
by a jury. For in every case in which the Judge 1 
does not agree with their verdict, the cabc can be .i 
referred to the High Coart which then proceeds i 
to try it de novo. The High Court should_not in- : 
tejrfere unless the verdict is perverse or clearly j 
and manifestly wrong. In no case is it more I 
difficult to arrive at a confident verdict as to whe j 
ther evidence is false or true than in cases in | 
which women alleged that they have been outrag- | 
ed Or that outrage has been attempted upon them, i 
Not only has one to consider the possibility ot | 
deliberate falsehood but those who have to arrive i 
at a verdict have to consider the possibility of 
unintentional mis-statements produced by hys- 
terical conditions which are apt to be found for 
in cases of this nature. The difficulties are in- 
creased when from the nature of the charge 
there can be no physical trace of outrage such as I 
in a case of attempted rape. Where there is no | 
reason to suppose that the jury did not give an 
honest and a not unreasonable verdict, the High 
Court will not interfere with that verdict. 
{Stuart and MukerjU JJ.) Emperor v. Panna 
Lal. 22 A. L. J. 163 : L. E. 5 A, 65 (Cr.) : 

81 L C. 629 : 25 Cr, L. J. 981 : 46 All. 265. 

— S, Reference to High Court — Differ- 
ence between Judge and Jury-^Verdict of Jury — 
Weight due to. 

Only in cases where the verdict of the jury is 
perverse, will the High Court place its own esti- 
mate of the evidence as against the verdict of the 
jury. {Macleod,C. J. and Fawcett, J .] Emperor 
V. Charles John Walker. 

26 Eom. L. K. 610 ; 1924 Bom. 450. 

-S. Reference to the High Court- 

Powers of the High Court on such reference — 
Opinion of jury — Weight due to. 


j CBIM. P. CODE (1898), S. 307. 

Sec. 307, Cr. P. Code, lays down that, in 
; dealing with a case submitted thereunder, 
the High Court “ may exercRe any of the 
: powers which it may exercise on an appeal’' 

■ and that ‘‘ subject thereto, it shall, after 
; considering the entire evidence and after 
; giving due weight to the opinions of the Sessions 
, Judge and the Jury, acquit or convict the accused 
I of any offence of wuich the Jury could have con- 
I victed him upon the charge framed and placed 
! before it.” The High Court’s duty accordingly 
; is to consider the evidence on record as it stands, 
i to weigh the respective opinions of the Sessions 
i Judge and the Jury, and then to form its own 
j conclusion. It still remains th \t the verdict of 
' the Jury is first in the field and the Sec. 

i 299 of the Code makes it primarily the 

: function of the Jury ” to decide which 

' view of the facts is true aud then to return 

. the verdict which under such view ought accord- 
I ing to the direction of the Judge to be returned” 

; and “cO decide all questions which accord- 
I ing to law are to be deemed to be questions of 
I fact.” On general principles therefore it appears 
that when the process which Sec. 307 directs 
j has not been catried out, and the opinions of the 
i Judge and the Jury have been measured, in the 
I result the verdict of the Jury should stand unless 
: the evidence and the opinion of the Judge show 
I clearly that it is wrong and that in the interests 
of justice it ought to be reversed. [Richardson 
and Suhrawardy, JJ.) EmpekoR v, Jamaldi 
Fakir. 

51 Cal. 160 : 28 C. W. N. 536 : 81 I. C. 712 : 

25 Cr. L. J. loOO : 1924 Cal. 701. 

S. 307 — Reference to High Court — Verdict 

of fury— Interference with— When justified 

Where there is a reference to the High Court 
by the Sessions Judge disagreeing with an un- 
animons verdict of “ not guilty ” by the jury, the 
High Court will have to consider whether the 
jury were entirely unreasonable in giving the 
benefit of the doubt, as they did to the accusedj 
and whether it was impossible for the jury to 
arrive at any other reasonable conclusion than 
that the guilt of the accused had been brought 
home to him. {Greaves and Duval^ JJ.) Empe- 
ror V. Golam Kader. 28 C. W. N. 876 : 

25 Or. L. J. 1284 ; 82 I. C, 356 : 1924 Cal. 956. 

S. 307 — Unannimous verdict — Reference 

— Duty of Court — Imputation to jurors. 

51 Cal. 347 : 1924 Cal. 321. 

S. 307-— Verdict of jury — Reference to 

High Court— -Interference when justified. 

76 I. C. 389 : 45 Cr. I. J. 165. 

— S. 337 — Evidence of accomplice — Ad- 

missibility — Case outside section. 

77 I. C. 961 : 25 Cr. L. J. 497. 

S. 337— Pardon validly tendered — Sw6- 

sequent trial and conviction for offence not exclu- 
sively triable by Sessions Court — Validity of. 

A pardon once validly given is not in any way 
affected by the subsequent proceedings in the 
case. 

Ad accused was given a pardon in respect of 
an offence triable exclusively by a Court of Ses- 
. sion. Later on the trial and conviction were for 



491 


THE YEARLY DIGEST, 1924 


492 


CEIM. P. CODE (1898), S. 337. 

offences not exclusively triable by such Court. 
Held, the evidence ol the approver was admissi- 
ble. [Kincaid, J . C, and Asian, A.J.C,) Kau- 
romal V, Emperor. 81 1. C. 881. 

Ss. 337, 339 — Tender of pardon — Rea- 
sons for—Failure to give— Effect. 

25 Cr. L J. 174 : 76 I C. 398: 1924 Lah. 90. 

S. 337 (2 A) — -Scope of— If governs 

— Trial by Magislrate. 

A magistrate with powers under S. 30 when he 
tenders a parden to one of the accused, must not 
try the case himself but commit the accused to 
the Sessions. S. 337 (2 A) governs S. 30, Cr. P, 
Code. [Prideanx, A. J. C.f Kishar s9, Emperor. 

82 I. C. 573 : 25 Cr. L J. 1341 

S. ZZ9—Applicabiliiy of — Dacoity— Par- 
don for— Confession— Admissibility of confession. 
Where a pardon is given to the accused in 
respect of a particular dacoity and he makes a 
confession implicating himself and otners in 
several previous dacoities there is nothing in 
S. 339, Cr. P. Code, to forbid ibe confession of the 
accused from being admissible in evidence on a 
trial for such previous dacoities. 11 A 79 dist. 
(Piggott, Lindsay and Sulaiman, JJ.) Sardara 
V. Emperor, 46 A, 236 : 22 A. L. J. 85 : 

L. R. 5 A. 25 (Or.) : 81 I. C. 604 ; 
25 Cr. L. J. 956 : 1924 A. 220. 

— — — ^Ss. 339 and 339 (A) — Approver — Forfei- 
ture of pardon — Trial for offence — Procedure — 
Non-compliance with statutory formalities — 
Effect of. 

Non-compliance with the provisions of S. 339 
and 339 (A) of the Criminal Procedure Code as 
amended by Act XVI II of 1923 vitiates the trial 
of an approver on forfeiture of pardon. Where 
no certificate bad been given by the Public Pro- 
secutor to the effect that the accused had not 
complied with the conditions on which pardon 
was tendered and where the accused was not 
asked before the charge was read out to him 
whether bis plea was that he had complied with 
the conditions on which the tender of pardon was 
made and the terms of S. 339 [a] were not 
explained to him, the trial is vitiated by illegality 
and his Oonviction is unsustainable. [Scoti-Smith 
and Fforde, Jj.) Ali v. Emperor. 

5 Lah. 379 : 1925 Lah. 15. 

— S. Approver— 2'ender and with- 

drawal of pardon. 

Where an approver who has b-^en tendered 
pardon is placed on his trial because be has 
forfeited it and has n^t complied with the condi- 
tions on which pardon was tendered, the certifi- 
cate of the Public Prosecutor is a condition 
precedents the trial. [Martin arid Fawcett, JJ,) 
Emperor v. Mana Basappa, 

26 Bom. L. R. 1240. 

— ~S. ZZ^-^Cartificate of Public Prosecutor 

—If essential— Pardon forfeited by Magistrate — 
'-'Statement made by person who has accepted 
pardon "—If covers statemeni before pardoning 
Magistrate. 

In the absence of a certificate by the Public 
prosecutof th^t fn his opinion the conditions on 


CRM. P. CODE (1898), S. 342. 

which the tender of pardon was made have not 
been complied with, their trial is invalid. But 
this does not apply to a case in which the pardon 
bad been declared forfeited by the Magistrate 
and the proceedings commenced before the am- 
ended section came into force. 

The words ‘'statement made by a person who 
has accepted the tender of pardon'’ in Sub-section 
(2) are wide enough to cover a statement before 
the pardoning Magistrate. But such statements 
should not be used against them unless they are 
put to them in their examination as accused per- 
sons and their explanations taken. [Kotval and 
Prideaux, A. J C.) Gangaram v, Emperor, 

82 I. C. 715 : 25 Cr, L. J. 1365. 

-S. 339 — Forfeiture .of — pardon — Sessions 

Judge— If can order commitment. 

Where a person who has been tendered a par- 
don ..has not fulfilled the conditions upon which 
he was pardoned the Sessiors Judge is competent 
to order his commitment, [Scoit-Smith and 
Fforde, JJ,) Dip Bahadur v. Emperor. 

76 I. C. 185 : 25 Cr. I. J. 121 : 1924 Lah. 568. 

S. ZZd— Tender of par don--- Acceptance — 

What constitutes — Plea of ignorance. 

A par don is accepted when the person to whom 
it is tendered does volunteer to make some state- 
ment with reference to the crime. Where a person 
expresses complete ignorance of the crime and 
states that be is indifferent whether a pardon is 
granted to him or not, he cannot be said to have 
accepted the tender of pardon, (Dalai, /.) Palti 
Rai V. Emperor, L. E. 5 A. 89 (Cr.) : 

1924 A. 564. 

S. 339 Proper compliance with the 

section. 

Where the accused was not asked in the 
manner provided by the section but w^as asked 
whether he had fulfilled the conditions on which 
the pardon had been granted and had given true 
evidence. 

Held ; there was no proper compliance with 
the section. [Scoit-Smith and Fforde, JJ.) 
Ali S'. Emperor. 

5 Lah, 379 : 1925 Lah, 15. 

S. 339 [1)--- Certificate by Public Pro- 

seen tor. 

The absence of certificate by the Public Pro- 
secutor vitiates the trial. [ScotHSmith and. 
Ffo^de-JJ.) Ali v. Emperor, 

5 Lah, 379 ; 1925 Lah. 15. 

S. 342 — Applicability — Proceedings 

under S. 488, Cr. P. C. Accused examined as his 
own witness— Effect of. See Gr. P. Code, S, 488. 

811. C. 915. 

S, Examination of accused— Close 

of the defence— Conviction — Legality of, 

A complaint under Ss. 426 and 447, I . P. C. 
was lodged against the accused. The examina- 
tion and cross-examination of the prosecution 
witnesses closed on 4—10—1923. Defence 
witnesses were examined on 15— 11— 1923 and 
the trial posted to the 29th Decemper for argu- 
ments. The accused was examined on the latter 
date for the first time. He was convicted. Held, 
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that the omission to examine the accused at 
the close of the prosecution case and before ihe 
accused has entered upon his defence, was fatal 
to the conviction. The High Court ordered a 
retrial from the close of the prosecution case. 
{Greaves and Duval, //.) Surendra Lal Shaha 
V. IsAMADDi. 51 Oal. 933. 

^Ss. 342 and Examination of com 

plain ant after close of defence —Court witness — 
Futher examination of accused — Trying Magis- 
trate forwarding case to higher Magistrate for 
sentence. 

S. 342, Cr. P. Code does not apply where a 
court witness is examined, be he the complainant 
or any other person. If a Magistrate considers a 
person to be guilty and to deserve a larger 
penalty than the Magistrate himseit can impose, 
he should send the case to a superior court for a 
fitting seinence. He should not convict the 
accused and send the record of conviction with 
a request for a higher sentence, [Adami and Sen, 
JJ .) Prayag Gope Emperor. 

(1924i P. H. G. C. 247 : 5 Pat. L. J. 571 : 

3 Pat. 1015 : 25 Cr. L. J. 1276 ; 

82 I. C, 2S4 ; 1924 P, 764 : 

— S. Ex ami nation of accused after 

framing of charge — Mode of exami nation. 

An examination of the accused before the 
charge is framed is under the first part of S. 342, 
Cr. P. Code, and is optional to the Court. But 
after the witnesses for the prosecution have all 
been examined and . cross-examined and befoie i 
the accused is called on for his defence, it is com- 
pulsory for the court to question the accused in 
such a way as to enable him to explain any cir- 
cumstances which appear in the evidence against 
him. The mere asking the accused as to whether 
they had anything further to say is not a sufficient 
compliance with the second part of S, 342, Cr. P. 
Code. The question must be framed ui such a 
way as to enable the accused to know what he is 
to explain, as to what are the circumstances 
which are against hi in and for which an expla- 
nation is needed. A general question as to ; 
whether they had anything further to say is uot a ' 
sufficient compliance with the requirements of the ’ 
law. 5 Pat. L. J- 430 : 6 Pat, L. ]. U7 Ref. 
{Kulwant Sahay, J .) Bhokari Singh v. Emperor. 

(1924j F. H. C. C. 198 : 5 Pat. L. T. 445 : 

25 Cr. L. J. 711 : 81 I. G. 199 . 1924 P. 791 (2). 

S. 342— of the accused — 

Stage for— Examination oj prosecution witnesses 
— Crass -erXamination after charge. 

The word “examined *' in S. 342, .Cr. P. Code, 
includes cross examination and rc-examinauon* 
The omission to examine the accused after the 
cross-examination and re-examination of ail the 
prosecution witnesses vitiates the trial and con- 
viction. The examination of the accused only 
after the examinatioa in chief of the prosecution 
witness is not a compliance with S.'342 Cr. P. 
Code. The examination of a witness means his ' 
examination in chief, cross-examination and re- 
examination, The expression “alter the witnesses 
for the prosecution have been examined" used in 
S, 342 Cr. P. Code includes any, cress-examina- 
tion of them after the charge has been framed, 


GRIM. P. CODE (1898), S. 342, 

The obligatory examination of the accused must 
i be made alter the witnesses for the prosecution 
have been cross-examined after the charge. 50 C, 
939 foil 46 M. 449 diss. {Baker J, C.. Prideaux 
ann Kinkhcdc A. J C.) Local Government v. 
Maria. 20 CT. L. R. 174. 

“S. 342 — Extent of immunity of accused 

against prosecution for false and defamatory 
statement. 

S. 342 of the Criminal Procedure Code protects 
an accused person ii. Court. U does not protect 
him when he goes out of his way to a Court 
which is not trying him and makes a false charge 
against other persons, {Puilan, AJ C.) MakhdUM 
i’. King Emperor. 1 0. W. N. 657 : 

10 0. & A. L. R. 1139 ; 82 I, C. 58 {!) : 

25 Cr. L. J. Ild4 (1). 

~S.342 — Failure to comply with— Cases 

— Effect of examiciatioii in, Nageshar Prasad 
V. Emperor, 1924 Oudh 111. 

S, 342 — failure to question— Effect — 

Cross-examination of prosccuiiou witnesses after 
charge — If accused to be questioned ihererafter . 

Where a court entirely fails to question an 
accused after the close of the prosecution evidence 
the trial from that point onwards is illegaLand a 
fresh trial should be ordered therefrom. 

Where after charge, the prosecution witnesses 
are cross-examined under S. 257, S. 342 does not 
apply and the accused need not be examined there- 
after. [Hallijax, AJ.C.) GangadhaR v. Bhangi 
Sao. 81 I C 976 '. 25 Cr. L, J. 1152. 

3. 342 — Finger impressions of accused — 

If prohibited. 1924 Rang. 115. 

S. Mandatory— Omission to exa* 

mine — Effect. 

The provisions of S. 342 are mandatory and 
where an accused is examined at one stage, but 
thereafter other prosecution witnesses are exa-^ 
mined and the accused was not examined again, 
the procedure is illegal and the trial is vitiated. 
{Moti Sagar, J.) Nanak Chand o. Emperor. 

25 Cr. I. J, 1020 : 81 I. C. 796 : 1924 Lab. 734. 

S, 342 — Non-compliance with — Effect, 

25 Cr, L. J. 289 : 76 I. C. 961 ; 1924 Cal. 182. 

S. 342 — Non-compliaiicc with— Effect on 

acqniUul of accused — Retrial. 

Non-compliance with the moudatory provisions 
of S, 342, Cr. P. Code, vitiates the trial and the 
order of acquittal must be set aside, But in the 
circumstances of the case, (where there were 
many serious defects in the prosecution case) 
the chance of a conviction was very remote and 
the High Court did not order a retrial. {Suhra- 
wardy and Graham, JJ.) Legal Remembrancer 
Bengal v. Satish Chandra Roy, 51 1, C. 924, 

I ‘3. 342 — Omission to question the accused 

I generally after ihe conclusion of the prosecution 
' evidence— Accused pctjudiced — Fresh trial. 

Where the accused are not questioned general- 
ly On the case after the rroseculion evidence is 
over and they are prejudiced for want of such 
examination, they are entitled to a fresh trial. 45 
i M,LJ. 224 F. B. Not followed, [Dalai, J, C.) Em- 
peror V. Sheopai,, X 0. W. ?r. 833 
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Ss 342, 423 — Omission of trial court to 

comply with the provisions of 6, 342, Cr.P, Code — 
Procedure on appeal — Remand. 

The Sessions Judge on an appeal from a convic- 
tion by a Magistrate under S. 147, LP.C., passed 
an Older to the following effect: “The lower 
court will now esamine all the accused persons 
afresh under S. 342, Cr, P, Code and call upon 
them to adduce any evidence if they choose to 
give any and after the examination and cross- 
examination of the defence witnesses, if any, he 
will resubmit the record to this court with any 
observations that he may choose to make on the 
additional evidence, if any, adduced before him 
within a month from the receipt of the record by 
him. The appeal will then be heard on the 
merits.” He/h, that the Sessions Judge had no 
authority to keep the case on file and remand it 
for trial but he should have set aside the convic- 
tion and sentence and remanded the case to the 
first court with a direction that the trial court 
should, alter compliance with the provisions of 
S. 342, Cr. P. Code and after giving the accused 
an opportunity of calling evidence, deal with the 
case on the merits cie novo. [IValmslcy and 
Mukerji, JJ.) Mahomed Abdul Samad v. Em 
PEROR. 40 C. L. J. 319. 

S. 342 — Omission to examine an accused 

— Irregularity — Effect on trial. 

The omission of the Magistrate to examine the 
accused at the end of the tsiai in accordance with 
the provisions of S. 342, Cr, P. Code, is an irre- 
gularity but the irregularity is not an illegality 
vitiating the whole trial. Unless the irregutarity 
is shown to have prejudiced the accused in any 
way the conviction will not be set aside. {Boys, 
J.) Gangasahai V. Emperor. 

L. E. 5 A. 124 (Cr.) : 1924 All. 763. 

S. 342 — N ofi-examination of accused 

after cross-examination after charge vitiates trial 
though accused is not prejudiced. 

It is obligatory on the Magistrate ro question 
the accused generally on the whole case alter the 
prosecution have closed their case, i.e., when all 
the prosecution witnesses have been examined in 
chief, cross-examined, and re-examined. The 
examination of the accused after the charge and 
the examination in-chief of only some of the 
prosecution witnesses and again after the cross- 
examination of only sum of such witnesses is not 
a compliance with the mandatory provisions of 
law and the trial is vitiated by the omission to 
question the accused generally after the cross- 
examination of a re-called witness is finished 
although the accused may not have been thereby 
prejudiced on the merits. 50 Cal. 223 at 227 Foil. 
[KinkhedCj AJ.C.) Krishnappa v. Emperor. 

25 Cr. L. J. 713 : 81 1. C. 201 : 1924 Nag, 51. 

S. 342 (1) — Failure to examine accused— 

Effect of — Mode of eaxmination — Written state- 
ment — if obviates necessity of examining, 

S. 342 (1) is mandatory and the omission to 
question the accused generally on the case as re- 
quired by the section is not a mere irregularity 
but it is 3.m illegality which vitiates the whole 
trial. The examination contemplated is after the 
prosecution case is closed and if the Magistrate 


1 CEIM. P. CODE (1898), S. 344. 

j discharges the accused without calling on the 
i defence, the proceedings are not vitiated in any 
! way. A general question as to what the accused 
I has to say is not sufficient. The court must com- 
I municate to the accused by appropriate questions 
everything that is alleged against him and ascer- 
tain what explanation or defence in law or in fact 
he wishes to put forward. 

Written statements filed in court cannot take 
the place of the examination contemplated by the 
section. [Kinkhede, 4 /.C.) Udhao v. Emperor. 

25 Cr. L. J. 417 : 77 I. C. 593 : 1924 Nag, 301. 

• S. Object of. 

The object of S- 342, Cr.P.C. is not t3 help the 
prosecution by supplementing their evidence or 
to make the accused make incriminating state- 
ments but only to give the accused a chance to 
explain circumstances appearing agrainst him, 
[Kennedy, JX. and Raymond, A.J.C.) Topandas 
V Emperor. 81 1. C. 249 : 25 Cr, L. 1, 761. 

S. 342— Object of section — General 

questions not sufficient. 25 Cr. L J. 487 : 

77 I. C. 887 : 1924 Rang. 172. 

— g_ 342 — Provisions of, mandatory — Exa- 
mination of accused— When should be made. 

77 I. C. 888 : 25 Cr. L. J. 624. 

S. 342 — Provisions of, mandaiory~^Non- 

compliance with — Acquittal. 

The provisions of S 342, Cr. P. Code are man- 
datory and noa-compliance with its terms vitiates 
a criminal trial. The High Court when it sets 
aside an order of acquittal on the above ground 
will not determine whether the accused should 
be retried, [Suhraivardy and Graham, JJ.) Re- 
membrancer of Legal Affairs, Bengal^. Satish 
Chandra Roy, 39 c I. J. 411 : 1924 Cal. 975. 

— II 5. Z^2Scope of — Prosecution witnesses 

called after charge— Failure to exaynine accused — 
Effect, 

The object of S. 342, Cr. P Code is to give the 
accused on opportunity to explain circumstances 
ill the prosecution evidence appearing against 
him and hence he should be examined after the 
prosecution evidence is concluded. The provi- 
sions of the section are mandatory. Where after 
the framing of the charge two prosecution wit- 
nesses were put in and thereafter the court failed 
to examine the accused, the procedure adopted is 
wrong. [Bilaram, AJ.C.) Jhangli v. Emperor. 

81 1. C. 150 : n Cr. I. J. 662. 

S. S42~Summons Case-Examination 

of accused — Stage at which examination could 
be held. 

39 C. L. J. 31 

S. 342 — Examination of accused — Form 

of — Compliance with the section. 

Under S. 342, Cr P. Code, it is incumbent on 
the court to ask the accused generally whether he 
wishes to offer an explanation of any of the evi- 
dence which has been given against him and 
if the Court does so, that would be a sufficient 
compliance with the section. But the section 
also gives the court power to put specific ques- 
tions to the accused with regard to any of the 
evidence adduced for the prosecution. Without 
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S. 342 the Courts would have no such power. But 
it is left entirely to the discretion of the Magis- 
trates as judges whether they should, after having 
put the general question, ask specific quesh'oa-« on 
particular point in the evidence. [Macleod, C. J 
and Crump, /.) Emperor v. Narayan Savanna 
Kamathi, 

26 Bom L. E, 109 : 25 Or. L. J. 1127 (2) : 

81 I. C. 951 (2) : 1924 Bom. 334. 

“S. 344 — Criminal trial — Power of post- 

ponement and adjournment . 

Once a Magistrate has taken cognizance of a 
case, his po^\ers of postponement and adjourn- 
ment are regulated by S. 344, Cr. P. Code. 
[Greaves and Panton, JJ.) Bholanath Das v. 
Emperor. 28 C. W, N. 490 : 1924 Cal. 614. 

— -S. 344— C^'oss cases instituted lipon a 

police complaint an d pravate complaint — Police 
case if entitled to precedence — Procedure — lnter- 
fer&nce hy District Magistrate —Legality of. 

Two cross cases were started, m e on a police 
report and the other on complaint, the accused in 
each case being the complainants in the other, 
The Sub-divisional Magistrate directed the trial of 
the police oase first and then ot the private com- 
plaint case. The District Magistrate set aside 
the order and directed the simultaneous trial of 
the two cases. Held, that the District Magistrate 
had no jurisdiction to pass the order he did and 
his proper course was to make a reference to the 
High Court under S. 438, Cr. P. Code. But the 
High Court passed an order that both the cases 
shou/d be tried simultaneously but should be dealt 
with wholly separately from each other each on 
its own merits and judgments should be pronoun- 
ced alter both the trials were over 14 C. 358 ; 27 
C. W. N. 700 dist. {Page and Mukerji, JJ,) Sheikh 
Bahatar V. Nobadali. 28 C. W. N. 487 : 

1924 Gal. 684. 

S, 344 — Court of Bench Magistrates'-' 

Criminal trespass— Power to stay proceedings 
pending decision of civil suit. 

A Couzt of Bench Magistrate has got power to 
stay criminal proceedings pending before it till 
the disposal of a civd suit between the same 
parties in respect of the same property. Where 
on a charge of criminal trespass the defence of 
the accused is that he was in possession of the 
property on the date of the alleged criminal tres- 
pass, the result of the trial in the civil suit will 
have no bearing on the case before the criminal 
court and the criminal trial is not to be stayed. 
Where, however, the defence of the accused is 
that he was not in possession but that be went to 
take possession in pursuance of his title, then the 
decision of the civil court will have some bearing 
on the Criminal case and the criminal case might 
be stayed. {Wallace, J.) Periasami MUTHiriyan, 
In re. 20 L. W. 544 : (1924) M. W. N. 762 ; 

35 M. L. T, 99 (H.C) : 1924 Mad. 888. 

— S. 345 — Complaint of abduction — Who 

can compound. 1924 lab. 330. 

— S. Z^b—Compoundahle offence— Cempro- 

mise — If can be resiled from. 

The composition of a compoundable offence has 
the effect of an acquittal The complainant cannot 

Y D 1924—32 
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afterwards draw back from the compromise or 
deny it. [Moti Sugar, J.) Ram Richpal v. Mata 
Din. 81 I. C, 346 : 25 Cr L. J. 810. 

S. 347 — Scope of — Controlled by Chap- 

ter IS, 

S, 347 is subject to the provisions of Chap. 18 
and even when a committal order is made 
under S. 347 the Magistrate has to conform to the 
provisions of Chapter 18 and cannot deprive the 
accused of any right he has under this chapter. 
S. 347 appears in Chapter 24 of the Code which 
i contains general provisions for inquiries or trial 
and is one of those sections providing what a 
Magistrate should do when in the course of an en- 
quiry he finds that he should not finaliy d^ai with 
the case himself But when he does make up his 
mind to commit he cannot disregard the provi- 
sions of chapter 18. 36 Mad 331, Foil. [Raymond 
and Mad gavkar, A, J. Cs.) Utlibai v. Emperor, 
17 S. L. E, 188 : 1924 S. 61. 

S, -Cross-cxanii nation of prosecution 

witnesses before framing of charges — Commitment 
to Sessions — Right of accused. 

Where an application for cress examination of 
the prosecutioD witnesses was made to the Ma- 
gistrate before the charge was framed and before 
the Magistrate had oecided to commit the case to 
the Court of Session.s the Magistrate is bound to 
allow such cross examination uf the witnesses 
called on behalf oi the prosecution. 21 C. 642 ; 36 
C. 48 ; 16 C. L, J. 45, Ref, {Greaves and Paition, 
JJ.) Jyotsna Nath Sjkdar v, E.mperor, 

51 Cal. 442 : 1924 Cal. 780. 

S. —Warrant case— Charge framed 

—Power to cancel charge and discharge accused. 

The accused was sent up for trial at the instance 
of the police under S. 409, 1. P. Code as a warrant 
case under Chapter 21 of the Cr, P. Code. The 
magistrate frameda chargein respect of Rs, 24,000 
alleged to have been criminally misappropriat- 
ed and having regard to the heavy amount in- 
volved decided to commit the accused to the ses- 
sions. But afterwards he came to the conclusion 
that there wms no offence made out in respect of 
Rs. 7,000 and he discharged the accused of the 
offence in respect of this amount and framed a 
new charge under S. 409, I P. C., in respect of 
Rs. 17,000 only and cancelled the charge framed 
before. Redd, that having framed a charge under 
Ch. XXI the Magistrate could not discharge the 
accused but could only acquit him unless he deci- 
ded to commit him to Sessions or to convict. If, 
however, the case had been taken up under 
Ch. XV III, Cr, P. Code, the magistrate could after 
preliminary enquiry under S. 213 (2), Cr p. Code, 
have cancelled the charge and discharged the 
accused for proper reasons after hearing the 
defence witnesses. [Wazir Hasan and Neave, 
A. J. Cs.) Bishambhar Nath v. Emperor. 

10 0. & A. L. S 1210. 

-"S. Z6Q— Applicability — Proceedings under 

S. 145, 

S. 350 applies in part to proceedings under 
S. 145 and a Magistrate can let in evidence partly 
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recorded by himself and partly by hi's prodeces- i 
SOT. {Foster, J.) SoNDi Singh z;. Govind Singh. ' 
5 Pat. L T. 2S7 : 76 I. C. 25 (2) : 
25 Cr. L. J. 89 (2) 2 Pat. I. R. 108 (Cr) : 

1924 P. 786 

S. Zbd- Applicability-'Proceedings under 

S. 247, V P Mnnicipaliiies Act. 

The provision? oi S. 350, Cr P. Code, apply to 
proceedings under S. 247 U. P. Municipalities 
Act. {Daniels, 7.) Mt Basanti v. Emperor. 

81 1. G. 139 : 25 Cr. L. J. 651 . 

-S. G50 —Change of Mag’ stratc — De novo 

trial — Pleader not heard — Effect. 

A de novo trial cannot be demanded by an 
accused before the successor of a magistrate on 
the mere ground his pleader was not heard by his 
predecessor. [Kendal, A. J. C.) Chandika Prasad 
V, Emperor. 1 0. W. N, 491 : 

10 0. & A, L. R. 1101 : 11 0. L. J. 725 : 
811. C. 899 : 25 Cr. L. J. 1075. 

Ss. 350 and 528— Case partly tried by 

one magistrate — Transfer — Denovo trial granted 
by successor— Transfer of case to old magistrate 
to avoid de uovo trial — Legality of. 

A magistrate who had almost completed the 
trial of a case was transferred to another station 
and his successor taking up the case granted a de 
novo trial. Thereupon the District Magistrate 
ordered the case to be transferred to the magis- 
trate who had heard it before as be thought he 
could thereby obviate the necessity for a de novo 
trial. Held, the grant of a de novo trial to the ac- 
cused wiped out the prior proceedings and even 
the old magistrate could not proceed with the 
trial from the point where he left it; there was no 
question of balance of convenience, and a transfer 
was not necessary. {Madhavan Nair, J.) Sardar 
Khan Sahib v. Athanlla. 

20 L. W. 847 : 47 M. L. J . 926 . 

— S. 350 — 'Summons case — Rc-examinalion 

of witnesses'— Succeeding magistrate-- hr gU' 
men ts— Duty of Court to hear. 

The provisions of S. 350 Cr. P. Code apply to 
summons cases as well as warrant cases. The 
accused in a summons case may demand that 
the witnesses or any ot them may be summoned 
and reheard when the second magistrate com- 
mences the proceedings on the first ceasing to 
have jurisdiction.43 M 511 Foil, A court is bound 
to bear arguments, if offered, in every criminal 
trial or proceedings. (Dalai, J. C.) Baij Nath 
Shah v. Emperor. 10 0. & A. L. R. 1017 ; 

83 I, 0. 340 : 25 Cr. I, J. 1380. 

— — — ^ — -S. 360 — Evidence not read over — Effect, 
Not reading over the deposition to the witness 
before his signing it is not such an irregularity 
as to make the evidence inadmissible entirely. 
{Foster, J.) Sondi Singh 2.'. Govind Singh. 

5 Pat. T. T. 237: 2 Pat. L. R. 108 (Cr.): 
76 I. C. 25 (2) 25 Cr. T. J, 89 (2): 1924 P. 786. 

a. 360 — Non-compliance with— 'Effect, 

25 Cr. L. J. 289: 76 I . C. 961: 1924 Cal. 182. 

— 860-- ProzJfvSJuws of, mandatory — Non- 

compliance— Effect of. 


I CRIM. P. CODE (1898), S. 367. 

I The provisions of S. 360, Cr. P. Code are man- 
1 datory and an omission to comply with them viti- 
ates the trial. The general object of S, 350 is to 
ensure the accuracy of the record and also that 
the accused should know and understand what 
evidence is given at the trial. The reading over 
of the evidence to the witnesses is so essential to 
the framing of an accurate record that the direc- 
tion in S. 360 that the evidence should be read 
over to the witness is imperative and not merely 
directory. The omission to read over their 
evidence to the witnesses is an illegality which 
vitiates the trial, and is not cured by S. 537, Cr. 
P, CodQ[Newbould and Mukerji, J ] ,) Hira Lal 
Ghosh v. Emperor. 28 C. W. N. 968: 

1924 Cal. 889. 

-S. 862— Trial by Presidency Magistrate 

— Sentence of imprisonment exceeding six months 
— Record of evidenae. 

Where a Presidency Magistrate sentences an 
accused person to imprisonment for more than 
six months, he is bound to record evidence of 
witnesses, even though the sentence is imposed 
for the purpose of detention of the accused in the 
reformatory. [Marten and Fawcett, JJ .) Empe- 
ror V. Mahomed Roshan. . 26 Bom.T. R. 1232. 

5s, 367, 424 — Appellate judgment — 

Contents of. 

An appellate judgment, like that of the Court of 
first instance should contain the points for deter- 
mination, the decision thereon and the reasons 
for the same. [Sanderson, C. J. and ChoUner^ J.) 
Gaharali V. Emperor. 81 I. C. 437. 

S. 86^— Appellate judgment — Contents 

of. 

An appellate judgment should be a self-con- 
tained document and it cannot be read in con- 
nection with and supplementary to the judgment 
of He trial Court. If it is impossible to follow 
the appellate judgment without reading the judg- 
ment of the trial Court, it is not a proper judg- 
ment. The court must apply its mind in a case 
where there are several accused to the evidence 
against each separately. [Shadl Lal, C. 7.) Solhu 
V. Kishna Ram. 25 Cr. L. J. 113 ; 76 I. C, 177 : 

1924 lah. 660. 

. S, 367-' Judgment— Contents of— Inter- 
ference on appeal. 2 Pat. L. R. 154 (Cr.) : 

1924 P. 181. 

Ss. 367 and 424 — Judgment of appellate 

Court — Contents of — Joint trial. 

S. 424 of the Cr. P. Code read with S. 367 lays 
down what the contents of a judgment of any ap- 
pellate Court other than a High Court should be. 
The appellant is entitled to have from the Court 
of appeal that has to deal with them an explicit 
opinion on the questions of fact involved in the 
case and the Court of Appeal shoud take its own 
view of the evidence after perusing the record. 
The judgment of the Court of Appeal should be 
such that Ihe High Court, as a court of revision 
might. on looking into the judgment be in a posi- 
tion to judge for itself what the case was and 
how far the Court of Appeal had considered the 
evidence as bearing on the guilt or innocence of 
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the iodividual accused before the latter aftirmed 
the judgment of the tnal Court, {^^eivooiiid and 

Ghose^ JJ,) Inatulla Sarkar u. Emperor. 

39 C. L. J. 117: 2o Cr L. J 1041 : 

81 I. C. 820 : 1924 Cal. 618. 

~S. 367 — Magistrate writing [out judg- 
iiient — Iransfet — Judgment pronoiuiced by suc- 
cessor — Validity. 

A magistrate wrote out the judgment in a case, 
but was transferred before pronouncing it. His 
successor pronounced the judgment. Held, he 
cannot be said to have acted wiihout jurisdiction. 
[Kendall ^ A. J . C) Chandika Prasad v. Emperor. 

1 0. W. N, 491: 10 0. & A. L K. 1101 : 

11 0. L. J. 725: 81 1 C. 899: 25 Gr. L. J. 1075. 

Ss. 367.537 — Omission to write judg- 
ment before sentencitig — Effect, 

The omission to write a judgment before an 
accused is sentenced is only an irregularity 
curable by S. 537 unless there has been a failure 
of justice [MoH Sugar, J.) Ata Muhammad v. 
Emperor, 81 I. c. 193 (1): 25 Cr. I. J. 705 (1). 

s. 367 (5)-> Lesser sentence than capital 

Circumstances under which to be passed. Mi 
Shwe Yi V. Emperor. 25 Ur. L. J. 1121; 

81 I. C. 945 : 1924 Rang. 179. 

Ss. 369 and 439 (2) — Criminal case — 

Power of High Court to review its own decision 
— Criminal revision — Order enhancing sentence 
wiihotit notice to accused— Legality of— Rehear- 
ing of the case. 

Where the High Court acting under S. 439, Cr. 
P. Code, enhances the sentences passed by the 
Lower Court on the *accased without giving him 
a reasonable opportunity to be heard the liigh 
Court acts without jurisdiction and its order is 
void ab initio. It is therefore open to the High 
Court notwithstanding the prior order to decide 
the case on its merits after giving proper notice 
to the accused. Where there is jurisdiction, the 
judgment of the High Court in a criminal case 
is final as soon as it is signed and thereafter there 
is na power in the Court to review or alter that 
decision. [Odgers and Wallace, 77.) Tadi Somu 
Naidu, In re, 20 I. W. 18 : 

47 Mad. 428 ; 34 M. L. T. (H. C.) 218 < 
1924 M. 640 -. 6 M. U J. 456. 

-Ss. 369 and 439 (2) — Jurisdiction of court 

to review or revise its own order s~Order passed 
without hearing the accused either personally or 
by pleader i legal effect of. 

Under S. 369 of the Code of Criminal Proce- 
dure a Court has no jurisdiction to review or 
revise its own orders. 

An order passed in contravention of sub-sec 
tion (2) of S. 439 of the Code of Criminal 
Procedure without the accused having had an 
opportunity of being heard either personally or 
by pleader in bis own defence is null and void 
ab initio as being one passed without jarisdictioin 
7 A. 672: 14 C. 42: 10 B. 176 : 46 Mad. 382; 47 M. 
428 referred to and lelied on. [Wazir Hasan, A. 

J C.) Paras Ram v. Emperor. 

1 0. W. N. 891 : 10 0. & A. L. R. 1328. 

S. 397 — Sentence passed on same day in 

separate trials — Concurrent sentences — Whether 
legal, 


GRIM. P. CODE (1898), S. 403. 

Where the accused was convicted in two sepa- 
rate trials on the same day the cases being num- 
bered 145 and 146 and the sentences were order- 
ed (o run concurrently. 

Held, that on the presumption that the sentence 
in case 145 was passed first, the accused had al- 
ready begun to undergo that sentence from the 
moment it was pronounced and the provisions of 
S, 397, Cr. P. Code, applied and that the order 
for concurrent sentences was proper. {Carr, J.) 
Emperor v. Nga Po Thauxg 3 Bur. L, J. 32 : 

82 L C. 478 : 25 Cr. L. J. 1310: 1924 R. 307. 

S. 403— Acquittal for' fc rgery— Retrial 

; for offence under Registration Act — If legal. 

76 I. C, 431 (2) : 

25 Cr. L. J, 191 (2.) : 1924 E. 213, 

S. 403 — Autrefois acquit — Criminal mis- 
appropriation— Prosecution in respect of gross 
sum misappropriated— Withdrawal— Subsequent 
prosecution for minor items— Bar. Nagendra 
Nath Bose v. Emperor. 76 I. G. 300: 

25 Cr. L. J . 156, 

^ 403— Autrefois ttequit— Tr/a/ for mis- 
chief — Acquittal — Fresh charge for rioting on 
the same facts— Bar of trial, 

The accused who had been tried for and ac- 
quitted of a charge of mischief was again charged 
on the same facts lor rioting. The case was that 
the second accused went with a number of others 
to a palmyra tope and cut down the spathes of 
trees and also threw down the pots attached to 
them in which toddy was being collected. The 
charge of rioting was based on the allegation that 
accused went along with the same body of people 
as alleged before and the palmyra spathes and 
pots were destroyed in pursuance of the common 
object viz. commission of mischief. Held, when 
the accused was tried for mischief it was open to 
the prosecution to have framed an alternative 
charge of rioting and that the case fell within 
the prohibition contained in S. 403 (I), Cr. P. 
Code. The second trial was therefore illegal, 
[Krishnan, 7.) Chinxappa Naidu In re. 

19 I. W. 31 : 

1924 M, W, If. 153 : 33 M. L. T. (H G.) 269 : 

76 I. C. 708 ; 25 Cr. L. J, 244; 1924 Mad. 478- 

S. 403 — Bar of (rial — Acquittal under 

S. 247— Effect. 5 Pat. L. T. 15 ; 

2 Pat.L. R, 10 (Cr.) : 1924 P. 140. 

S. ^66-~~DiscIiargc under S. 494 [a] of the 

Code whether bars the entertainment of fresh 
complaint on same facts. 

An order made under S. 494 {a) is an order of 
discharge of the accused person and under the 
circumstances of the cases held that S. 403 did 
not debar^the entertainment of a fresh complaint. 
[Kuiwant Sahay, 7.) Ramananq Lal v, Ali Has- 
SAN. (1924) P, H. G. C. 226 : 1924 P.797, 

“S. ^6^— Previous (rial and conviction 

under S. 121-/1, Pcfial Code — S ubsct/ucni trial 
under Ss. 302 and 120-B— 7/ barred, 

A person convicted under S. 121. A.I.P.C., for a 
conspiracy to overawe the Government by throw- 
ing bombs on British officers cannot subsequently 
be tried :der S. 120*B. for a conspiracy to kill 
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Europeans, as the conspiracy is the same the object 
in the latter being only a means to carry out tbe 
former object. [Marlinsau, J.) Hussaln v. Empe- 
ror. 25 Cr. L. J. 1241 : 82 I. C. 169 : 

1925 Lah. 157 (2). 

— — — S. 403 {i)—Abtiine/tt of theft— Acquittal 
— Subsequent charge of rtciiving stolen property 
— Bar of trial. 

The accused was charged before the Sessions 
Judge witQ offences under Ss. 109 and 3S2, LP.C. 
The Judge acquitted the accused but observed 
thai he was satisfied that the accused had com- 
mitted an offence under S. 411, TP. C. Tne Judge 
however did not charge him with an offence un- 
der S. 4ll, I. P. C.. at ihe trral as he could have 
done in view of S. 236. Ilin {«), Cr. P. Code. The 
accused was subsequently charged with an 
offence under S. 411, TP.C, and put on his trial. 
Held, that the provisions of S. 403 (1), Cr. P. 
C. applied to the proceedings and it was not com- 
petent to the prosecution to put up the accused 
again on a charge of receiving stolen property. 
[Macleod, C. J. and Shah, J,) Pundalik Shan- 
kar Gujar, In re. 26 Bom. L. R. 440 : 

1924 B. 448. 

Ss. 407, 408 and 415-^4 — Order passed 

against a person under S. 562 — Appeal by con" 
victed person — Non^appcalahte sentences. 

Though no provision as to appeal ha? been ex- 
pressly made in respect of an order under S. 562 
Cr. P. Code, a person convicted of an offence has 
a right of appeal from an order releasing him on 
probation of good conduct. Where an appeal 
lay on behalf of the convicted person against 
whom the order under S. 562 (1), Cr. P. Code was 
made, there was a rjght of appeal as regards the 
other convicted persons not so released but who 
got non-appealable sentences under S. 415-A, Cr. 
P. Code. {Siihrawatdy and Mukerji JJ.) Baha- 
dur Molla V. Ismail. 29 C. W. N. 151 : 

1925 Cal. 329. 

408-B — Sentence passed by specially 

empowered magistrate -- Appeal whether lies to 
Sessions Court or to High Court. 

When a magistrate specially empowered under 
S. 408 B passes a sentence upon the accused for a 
period exceeding 4 years and an appeal was pre- 
sented to the Sessions Court instead of to the High 
Court, /ziZri, that the Sessions Judge acted without 
jurisdiction and that under S. 530-R the proceed- 
ings! were void and the word '‘magistrate’’ in that 
section will include a Sessions Judge and that the 
accused has a right of appeal to the High Court. 
{Duckworth^ 7.) Abdulla, In re. 2 Bang. 386 : 

1925 Rang. 39. 

Sg. 414 and 562 — Summary trial — Order 

of Magtsiraie under S. b62— Right of appeal. 

Under S, 408, Cr, P. Code there is a right of 
appeal to the Sessions Judge from an order of a 
M-agistrate, passed in a summary trial under S. 662 
Cr. P. Code, An order under S. 562 Cr P. Code 
does not amount to sentence. {Boys, 7.) Hira Lal 
V. Emperor. 46 A. 828 -.22 A. L. J. 751 : 

L. R. 5 A. X31 ; 82 I. C. 172 : 

25 Cr. L. J. 1244 ; 1924 All. 765. 

S. 417— Acquittal — Interference. 

6 Lah, L. J. 60. 


CRIM. P. CODE (1893), S. 421. 

S. —Acquittal — No apped.1 against — 

Remarks of appellate court in connected case aga- 
inst acquittal — Propriety of. 

When one of two accused tried together is ac- 
quitted, in the absence of an appeal against acquit- 
tal the appellate court in an appeal against the 
conviction of the co-accusad cannot make remarks 
impugning the correctness of the acquittal. Such 
expressions should ,not be ailoweditoEreinain on 
record, [b'forde, J.) Abdul hz\zv. Emperor. 

25 Cr. l'. j. 1245 : 82 I. C. 173 : 1925 Lah, 129. 

S. 417 — Appeal against acquittal — Ap- 
preciation of evidence— Conviction, 

The right ot appeal against an acquittal under 
S. 417 Cr. P. Code, is one that vests with the 
Government and should be sparingly used. But 
the discretion is not subject to the control of the 
Court, The Cr. P, Code makes no distinction 
between an appeal from an acquittal and an ap- 
peal from a conviction. If in an appeal from an 
acquittal the appellate court thinks that the lower 
court has taken an erroneous view of the evidence 
it has no power to refuse to convict, 20 A, 459 : 

19 B. 51 : 17 C. 485 ; 38 M. 1028, \Pratt and 
Fawcett, JJ.) Emperor v Moti Khoda, 

26 Bom. L. R. 113 : 25 Cr. L. J. 786 : 

81 I. C. 306 : 1924 Bom. 335. 

S. 417 — Appeal against acquittal-0 ffence 

under S. 121, I. P, C. — Delay in prosecution — 
Effect of. 

The accused was summarily convicted by a 
magistrate having no jurisdiction on 6th Septem- 
ber" 1921 under S, 149 I. P. C. but this conviction 
was set aside byihe High Court on habeas corpus 
proceedings which ended on 30th August 1922. 
The Government did not either in 1921 or till 8th 
December 1922 decide to prosecute the accused 
under S. 121, T P. C. Subsequently the accused 
was again charged on a charge of waging war 
but the Sessions ludge acquitted him. Held, that 
under the circumstances the High Court would 
not interfere on appeal, especially as it was doubt- 
ful whether the accused were conscious that what 
they were doing was an act of waging war. 
{Odgers and Wallace^ JJ.) The Public Prosecu- 
tor V. Palathingal Valia P. Muhamad. 

20 L. W. 98: (1924) M. W. N. 548 : 1924 Mad. 768. 

S. 417 — Reference by Sessions Judge — 

Acquittal — Interference. 

U is not in accordance with the practice of the 
Allahabad High Court to interfere on a reference 
by the sessions judge where the Government 
could have appealed under S. 417, Cr. P. Code, 
and has not done so. [Boys, J.) QALANr>AR Singh 
V. Mahomed Razakhan. L. R. 5 A. 120 (Cr.): 

1924 All. 624. 

S. 417 — Verdict of jury — When can be 

set aside. Mulimayandi Thevan v. Emperor. 

1924 Mad. 230 : 76 I. C. 829 : 

25 Cr, L. J. 69. 

S. 421 — Appeal — Hearing of, at time of 

presentation of appeal — Legality — Posting for 
hearing under S. 421 — Lapse of reasonabledime — 
Original records of Court below containing de- 
positions— Necessity — Legal Practitioners who 
drafted memo, of appeal — Failure to argue appeal 
at time of presentation of appeal. 
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A criminal appeal ought not to be beard at the 
time of the presentation of the papers even for 
the purpose of dismissal under S. 421. The post- 
ing for the purpose of hearing under S. 421 must 
be a special posting after a reasonable time not 
less than a week. If questions of fact are argued 
in the appeal, the appeal ought not to be disposed 
of even under S, 421 without sending for the ori- 
ginal records of the Court below containing the 
depositions. 

A pleader who has looked into the papers of a 
case for the pu’-pose of drafting grounds of appeal 
is not gudty of professional misconduct merely 
because he is not prepared to argue the appeal at 
the time of presentation of the appeal papers. 
[Ramcsam, J.) Turka Huss.-\in Sahib, ]n re. 

47 M. h, J. 661 : 20 L.W. 623 : 1924 M.W.N 893 : 

1924 Mad, 895 (1). 

Ss. 421, 422 and 423 — Api)eal admitted^ 

Dismissal without notice to pleader — Legality. 

Where a criminal appeal filed through a coun- 
sel was admitted, and subsequently dismissed 
without giving notice to the counsel, the order of 
dismissal is invalid ; for after an appeal is admit- , 
ted the Court cannot act urder S, 421, Cr. P. C. | 
[Leniaigne, J.) Ta Pu v. Emperor. 

3 Bur. L. 1. 18 : 81 1. C. 549 : 

25 Cr, L. J. 933 : 1924 R, 294. 

— " ^S. 221 — Judgment — What to contain. 

In dismissing an appeal summarily under 
S, 421, an appellate Court is not bound to write a 
judgment as required by S. 367, but it should 
■give reasons for disn^issing the same. [Kulwani 
Sahay, J.) Jagarnath Singh v. Emperor. 

82 I. C. 165 : 25 Cr. L, J. 1237. 

Ss. 421 and 423. 

Appeal once formally admitted, cannot be sum- 
marily dismissed, {Sanderson^ C. J. and Panton, 
J.) ram Hari Chakrawarty V , Santosh Kumar 
Manna. 1924 Cal. 642. 

-Ss 421 and 423 — Appellate Court whether 

requU’ed by law io give a second hearing to the 
appellant. 

Under S. 423 of the Codean appellate Court is 
not required by law to give a second hearing to the 
appellant. The latter has not got a right under 
law to reply in an appellate Court, but permission 
to do so is a orivilege which should not ordinarily 
be refused. {Pullan, AJ.C] Pragu. Emperor. 

1 0. W. N. 473 . 10 0. & A. I. R 871 : 

82 I. C. 33 ; 25 Cr. L. J, 1169 : 11 0 L. J. 693 : 

1925 0udh65 

Ss. 421 and 430 — Dismissal of jail appeal 

— Subsequent appeal through pleader —Maintain- 
ability. 

Where an appeal prepared by a prisioner in : 
jail has been dismissed under S. 421, Cr. P. Code 
the matter cannot be reopened again by the High 
Court by way of an appeal presented through 
counsel. [Wazir Hasan, J. C.) Ram Autar v. 
Emperor. 10 0. & A. L. R. 739 : 11 0. L. J. 536 '• 

10, W N 354: 82 1. C, 541 U) ; 

25 Cr. L. J. 1313 (1) : 1924 Oudh 425 d), 

423 — Appeal — Enhancement of sen- 

ienoe. 


CRIM. P, CODE (1898), 3. 435. 

The petitioner was convicted under S. 429, I, 
P, C. by the Deputy Magistra’e and sentenced to 
rigorous imprisonment for 2 months and to a fine 
of Rs. 50 or in default one month’s rigorous 
imprisonment. On appeal the District Magistrate 
changed the sentence to one of one month's rigo- 
rous impiisonmeiit and a fine of Rs. 200 or in de- 
fault to two months'lrig >rous imprisonment; Held 
that the latter sentence amounted to an enhance- 
: ment of the sentence passed by the trial court 
for supposing the fine was not paid, the petitoner 
^ would have to undergo 3 months rigorous im- 
^ prison ment and be still liable to the fine. {Adami 
and BuckmlU JJ.) Bhola Singh r*. Emperor. 

3 Pat. 638 : 5 P . L. T. 622 : 82 I. C. 50 (1) : 

25 Cr. L. J. 1186 (1) : 1924 Pat. 563. 

S. 423 —Powers of appellate court — If can 

alter conviction to one for a graver offence-. 

A court of appeal can alter a conviction for one 
offence into one for a grad er offence, if ifidoesmot 
prejudice the accused, [Kincaid, J, C. and Aston, 
A. J. C.) Kawromal V Emperor. 

81 I. 0. 881 : 25 Cr. L. J. 1057 

S. — Right to reply —Practice, 

Accused persons have no right’ to reply under 
S. 423, but the privilege of repl-ing should never 
be refused by an appellate court. [Pvdlan, A. J, 
CJ Bahra V. Emperor, 

25 Cr. L. J. 1173 : 82 I. C 37 ; 

1925 Oadb 50. 

S. 423 (11 (b) and 439~Cc!/if'if of Session 

on an appeal quashing conviction and ordering 
commitment for trial — Power of High Court in 
revision to reverse or alter the order of commit- 
ment — Penal Code [XLV of 1866) S, 395 — Dacoiiy, 
charge of. — Hot wade out — Magistrate s jurisdic- 
tion to discharge. 

The High Court has jurisdiction in revision to 
reverse or alter an order of commitment passed 
by a Sessions Judge under S. 423 <i) (b) of the 
Code of Criminal procedure. Held also that 
w'here the trial Magistrate does not think that a 
charge of dacoity is made out, he has inrisdiction 
to discharge the accused persons of that offence. 
{Dalai, J.C.) Ral Samujh Lae v. Emperor. 

1 0, W. N. 525 : 10 0, & A. L. R. 957 : 

25 Cr, L. J 1375 (2) : 82 I. C. 767 (2) : 

11 0. L- J. 748. 

S 428 — Necessary — Meaning of — Scope of 

section — Additional evidence or fresh trial. 

The word necessary in S. 428 does not im- 
port that it should be impossible to pronounce 
judgment without the additional evidence. There 
is no restriction in the wording of the section 
either- as to the nature of the evidence or that it is 
to be taken for the prosecution only to be invoked 
! when formal proof for the prosecution is neces- 
sary. Tne power of the appellate court is not 
restricted in such cases to ordering a retrial 
{Odgers and Wallace. JJ) M. P. Narayana 
Menon, in re. 

25 Cr. L. J. 401 : 77 f. C. 481 : 1925 Mad. 106. 

'S. 435 — Order of - discharge — Compensa- 
tion awarded — Revision— Forum, 
i 76 I. C 1030 il) ; 25 Cr. L. J. 310 ll) : 

i 1924 Mad. 228. 
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S. 435 — Order under S 88—// revisable. 

An order under S. 88, Cr. P. C, is a proceeding 
within the meaning of S. 435, Cr. P, C., and is 
revisable. {Shadi Lai, C. /,] Santa Singh v. 
Emperor. 

76 I. C. 18 : 25 Cr. L. J. 82 : 1624 Lah. 617. 

— S, 435 — Powers of District Magistrate^ 

Under S. 435, Cr. P. C. a District Magistrate 
after looking into the records of a case can reject 
the application altogether or take action under 
S. 438, In the latter case his power is limited to 
report for orders to the High Court the result of 
the examinatiou of proceedings under S. 435. 
(ira>:/r Hasan, A. J. C] Hir Lal v. Emperor. 

11 0. L. J. 59 : 77 I. C. 728 : 1924 Oudh 331, 

S. 435 — Powers of High Court '-Evidence 

if cun be gone into — Case of non-appealing accus- 
ed— If can be Consider cd. 

There is no provision of law which debars a 
Court of revision from going into the evidence, if 
it thinks it fit to do so in the interests of justice. 
Where a number of accused are convicted and 
some only apply in revision to the High Court the 
court has jurisdiction to consider the case of the 
non-appealing accused also. {Moti Sagar, J,) 
Allah Ditta v. Emperor. 25 Cr. I. J. 435; 

77 I. C. 723 ; 1924 lah. 585, 

S. 435 — Security for good behaviour and 

keeping peace — Order based on insufficient 
material— Interference. Nafer Chandra Pal 
Choudhury y. Emperor. 

25 Cr: L. J. 189 : 76 I. C.4^9 : 1924 Cal. 114. 

‘ Sa. 435 and 439— Conviction by Sessions 

Court at Bangalore* Power of revision — European 
British subject- 25 Cr, L, J. 231 : 76 I. C, 695 : 

1924 M. W. N 60 : 1924 Mad. 373. 

Ss. 435 and 439 — Criminal Trial — Judg- 
ment of S es^ions court on appeal— Expunging rt 
marks — Application for — Power of High Court. 

On an appeal from a conviction by a District 
Magistrate, the Sessions Judge commented ad- 
versely on the evidence of a police sub-inspector 
and remarked that he was guilty of perjury on the 
strength of a roznamcha which the Sessions Judge 
sent for from the police station and exhibited in 
the case. The Sub-Inspector was given no 
opportunity to explain his evidence in the light of 
the roznamcha nor did it appear that the evidence 
of the Sub Inspector was incapable of a leasonble 
explanation and reconciliation with the roznamcha 
Held, that the conduct of the Sessions Judge in 
condemning the police Sub-Inspector of perjury 
without giving him an opportunity to explain and 
in the light of material which had not been 
legally put in evidence was improper and that the 
offensive remarks should be exounged from the 
judgment of the Sessions Judge. (Fforde, J,] 
Amar Nath v. Emperor. 

5 Lah. 476 (1); 1925 tab. 187. 

^Ss. 435 and 43 9 ~-Disc/?urge of accused by 

Magistrate — Order for further enquiry by Sessions 
Judge — Remsion by High Court. 

The trying magistrate after recording the evi- 
dence of a number of prosecution witnesses was 
of Opinion that no case had bfcn made out against 


grim. P. CODE (1898), S. 437, 

the accused under S. 408, I, P, C., and discharged 
the accused. The Sessions Judge on going through 
the evidence was of opinion that the Magistrate 
had not given proper reasons for discharging the 
accused and ordered a further enquiry. Held, 
that the order of the Sessions Judge was not ille- 
gal or improper and the High Court would not 
interfere in revision. {Kendall, A. J. C ) Karhley 
V. Pandit jaggannath Prasad. 

10 0. & A. L. R. 576. 
11 0. 1. J. 611 : 1 0. W. N. 302 ; 1925 Oudh 180. 

Ss. 435 and 439 — High Court — Proceed- 
ings pending before subordinate criminal court — 
Power to quash. 

It is competenl to the High Court to quash or 
set aside the proceedings pending before an in* 
feiior Criminal Court at any stage for proper 
reasons. The powers of the High Court under Sa 
435 and 439, Cr. P. C. are not confined to those 
conferred upon the court as a couit of appeal. 
( Venkatasubba Rao, J ,) Ramanathan .Chettiar 
V. SiVARAMA SUBRAMANJA AIYAR. 

35 M. I.T. (H. C.) 77 : 
11924) M. W. N. 556 : 20 L W. 234 : 
47 Mad. 722 : 25 Or. L. J. 1009 : 
81 I, C. 785 : 1925 Mad. 39 : 47 M. L. J. 373. 

“Ss. 435 and 439 — “ Inferior Criminal 

Court’'— -Secretary to Government— Order under 
Bengal Act I of 1923, S. 6 directing a person to 
leave Bengal Province— Order not open to revi- 
sion by High Court. See Letters Patent (Cal.) 
Cl, 28. 51 C. 460. 

Ss. 435 and Revision— High Court 

Interference — Charge of cheating. 

Where there was absolutely no dishonesty in a 
commercial transaction and where the facts dis- 
closed did not constitute an offence under S. 420 
I. P. C. the High Court would interfere in revi- 
sion and quash the proceedings so as to prevent 
an abuse of the process of Court. [Walnisley and 
Uukerji, JJ.) Harendranath Das v. Jotish 
Chandra Dutt. 40 C. J. 283 : 1925 All. 100. 

— -S. 436 — Fresh enquiry— Discharged per- 
son cited as witness against co-accused — Proce- 
dure. 

Where a person is discharged and is then ex- 
amined as a prosecution witness against two co-ac- 
cused, it is improper to direct fresh inquiry on the 
basis of the evidence given by him as witness. 
{B. Ghose and Cuming, JJJ) EasatUlla Mian v. 
Emperor. 76 I- C. 1031 (2j : 25 Cr. I. J. 311. (2) : 

1925 Cal. 104. 

S. 436 (New Code) — If applies tolproceed' 

ings under Ch. VIII. Maung Than v. Emperor- 

2 Bang. 30 • 

81 I. G. 970 : 21 Cr. L. J. 1146: 1924 R. 207- 
S. 437— Further enquiry— Same mate- 
rials. 75 I. C. 978 : 25 Cr. L, J. 66. 

, .S. 437 — Commitment order^Powers of 

High Court over. 

The High Court can revise an order of com- 
mitment on points of fact as well as on questions 
of law. {Ross, J.) Munshi Mander v. KaNi 
Mandek, 81 1, c, 913; 25 Cr. L. h 1089 
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-'S. 437 — Reference to High Court — 

Disagreement between Judge and jury — Duly of 
court-^Opinion of jury — Weight due to. 

Where there is a verdict of a jury from which 
the judge differs and refers the case to the High 
Court, it is not for the High Court to see whether 
it is necessary for the ends of justice that the 
Opinion of the jury should be reversed. That 
condition is set down for the Sessions Judge to 
observe. When once a reference is made to the 
High Court, the language of the Code does not 
justify any undue preference being given to the I 
opinion of the jury over that of the judge. The 
High Court has to weigh both the opinions and 
consider the entire evidence on the record just as 
it would consider in any criminal matter coming 
before it for decision. [Dalaf J. C.) Ewperor v. 
Ram Char aw 27 0. C. 29 : 10 0. & A. I. R. 25: 

11 Oc L. J, 210 : 81 I.C. 305 : 25 Cr. L. J. 785: 

1924 Oudh 314. 


S, 437— -Want of notice vitiates order. 

25 Cr. L. J. 523 : 77 I. C. 987. 

S, 'Wrong hifet ence of fact — Inter’ 

ference. 

The High Court can interfere in revision with 
a wrorg inference, even of fact, from proved 
facts. [Kinkhede, A. J. C.) Sabtmiya v. Emperor. 
25 Cr. I J. 1073 ; 81 I. C. 897 : 1925 Nag. 123. 

-S. 438 — District Mtigislra te —Reference 

to High Court — Enhancement of Sentence passed 
by Sessions Judge. 

A District Magistrate is incompetent to make a 
reference under S. 438, Cr. P. Code, recommend- 
ing that a sentence passed by a Sessions Judge 
should be enhanced. The power conferred by 
S. 438, Cr, P. Code, is confined to proceedings of 
any inferior criminal courts 23 C. 249 ; il Bom, 
L.R. 796 foil. (Adul Raoof and Harrison, JJ .) 
Emperor v. Wasawi. 5 Lah. 11 ; 

25 Cr, L. J. 928: 81 I. C. 544: 1924 Lah. 437. 

Ss. 438 and 439 — Order of acquittal — 

Bevison by High Court. 

Ordinarily the HighCourt would not entertain a 
reference under S. 438, Cr. P, Code the object of 
which is to have an order of acquittal passed by 
an inferior court set aside. 24 A 346 ; 25 A 12S ; 
68 I. C. 615; 62 I.C. 869 Rel. [Abdul Raoof and 
Harrissoiu JJ] Emperor v. Achhar Singh. 

5 Lah. 16: 

25 Cr. L. J. 931 : 81 I. C. 547 ; 1924 Lah. 451. 

S. 439 — Acquittal— Error of procedure — 

Effect of. 

A mere error of precedure by itself is 
not good ground, for setting aside an acquit 
tab Bit if it is of a grave character but not 
a mere error of improper admission of evidence, 
which was not essential to a result which might 
have been come to w^holly independently of 
jt, it would afford ground for interference. 
[Maepherson, J.) Ganga Singh v. Rambhajan 

SINGH. 

25 Cr. I. J. X266 : 82 I. C. 274 : 1925 Pat. 165. 


GRIM. P. CODE (1898“, S. 439. 

S, AZB—Acciuiital — Meaning of—Convic' 

tion under S.yiG, h /’, C. — A ppcal— Convict iou 
altered into one under S. 323, I. F. i'.— Revision 
— Interference. 

The trial court convicted the accused under 
S. 326, I. P. C., but the appellate court altered the 
conviction into one under S. 323, I. P. C. Held in 
revision that the effect of the appellate court s 
Older was to acquit the accused of an offence 
under S. 326, i. P, C. and that the High Court 
should not convert a finding of acquittal into one 
.)f conviction. It cannot be said that “ acquittaP, 
in S. 439, Cr. P. Code, means a complete acquittal 
on all the charges framed, iMac/eou f C. J, and 
Shah, J ) E.mperok a. Shivaputra VA. 

26 Bom. L. E. 438 : 48 Bom. 510 : 1924 Bom. 456. 

S. A^3—Acqiiiital— Powers of iriter- 

f ere nee. 

The High Court has power under S. 439 to 
interfere with an order of acquittal, but in 
practice it is largely restricted to cases which 
have not been tried out ordinarily. It is only in 
cases where it is urgently demanded in the in- 
terests of public justice. [Maepherson, J,) Ganga 
Singh v. Rambhajan Singh. 

25 Cr. L J. 1266 ; 82 I. C. 274 : 1925 Pat. 165. 

— S. 439 — Acquittal— Powers of revision. 

1924 Lah. 286 (1). 

S AZQ— Acquittal— Revision against— 

Interference by High Court. 

It is settled law that the H’'gh Court ought not 
to interfere in revision with an order of acquittal 
unless interference is urgently demanded in the 
interests of public justice. The omission to serve 
notice of appeal on the complainant or on the offi- 
; cer appointed under S. 422, Cr. P, Code, is not a 
i ground for setting aside the acquittal, 39 M. 505 ; 
16 L. W. 413 foil. [Venkaiasubba Rac, /.) Para 
Kanakkanj.', Amir Bibi. 

20 L. W. 327 : 1924 Mad. 837. 

S. 439— Appeal from C'urviction under 

S. 30^, T, P. C. — Enhancement - Powers of Court. 
On Shwe V. Emperor. 25 Cr. L. J. 247 : 

76 I. C. 711 : 1924 Rang, 93. 

— s 439 — Criminal trial — Sentence- 
Enhancement of — Application of complainant* 

.As a matter of practice the High Court will 
not entertain a revision application for enhance- 
ment of a sentence at the instance of a private 
complainant. The remedy of a private com- 
plainant who considers a sentence unduly lenient 
is to draw the attention of the Government to 
that fact and the District Magistrate, Sessions 
Judge or Government Pleader may draw the 
attention of the High Court to a sentence with a 
view to its being enhanced. [MacleodtC. J, and 
Shah,J.) N AG Ji Du LA, /?? /<;. 

48 Bom. 358 : 26 Bom. L. E. 182 : 
25 Cr. L. J. 966 : 81 1. C. 614 ; 1924 Bom, 320^ 

S. 439 — Discretion — Exercise oh 

5 Pat. L. T. 404 : 2 Pat. L. E. 165 (Or.) : 
2 Pat. L. E. 187 (Cr.) : 25 Cr. L. J. 446 : 

77 I. C. 734 : 1924 Pat. 283. 

S. 439 — Exercise of jurisdiction— 

Accused not applying — Effect, 
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The revisional jurisdiction of the High Court 
can be exercised even in cases where the accused 
does not desire it. Unless a miscarriage of 
justice has resulted, findings of fact are not 
generally interfered with, {Kenn^,dy-, J. C. and 
Madgavkcr: A. /, C.) Hiranaxd v. Emperor. 

76 I. C. 230 : 25 Cr. I. J. 134: 17 S. L. E. 245 : 

1924 S. 129. 

Ss. 439 and 440 — Finding of facts — 

Interference by High Court in revision, whether 
desirable — Party's right to be heard before a 
Court of Revision. 

The High Court is always adverse to interfering 
on facts by way of revision as it would tend to 
remove the difference specihcaily laid down by 
statute between appeal and revision. Under 
S. ^40, Cr. P. Code no party has any right to be 
heard either personally or by pleader before any 
Court when exercising its powers of revision 
[Dalai, J.C.) H afiz Khan Emperor. 

1 0. W. N. 878 : 10 0 & A. L E. 1189. 

S. 439— Findings of fact— Powers of 

High Court, 76 T C. 870 : 25 Cr. L. J. 278. 

8. 439— H/g/z Court — Power to quash 

procedings — Magistrate before whom conplaint 
is made asking for advice from appellate Magis' 
irate — Propriety of. 

The accused complained that he had lost a 
revolver but the police reported that the com- 
plaint was false. Thereupon the Police Sub- 
Inspector before whom the accused had 
complained filed a complaint under S. 182, I. P. C. 
The Magistrate before whom the complaint was 
made consulted the superior Magistrate having 
appellate authority over him as to the course he 
should adopt and on his advice returned the com- 
plaint on the ground that the complaint should 
have been made by the police Sub-Inspector who 
investigated the case. Subsequently the same 
police Sub-Inspector filed a complaint under 
S. 182, I. P. C. before the superior Magistrate 
who took it on file and transferred it for disposal 
to the inferior Magistrate. Eventually as per oral 
orders of the superior Magistrate the inferior 
Magistrate again sent the case back to the former 
who with his advice returned the case to the in- 
ferior Magistrate for disposal At this stage an 
application was made to the High Court to quash 
the proceedings. Held, that though the proceed- 
ings were wholly irregular, and the High Court 
had power to quash the proceedings at any stage 
there was no ground for interfering with the 
proceedings at that stage. [Veiviatasubba Rao, J.) 
Sami Goundan, In re. 20 L. W. 937. 

S. 439 — High Court — Revisional juris- 
diction— C pper Burma Ruby Regulation XII of 
1887 — Conviction— Imprisonment — Confiscation 
of property. 

Orders passed under the Upper Burma Ruby 
Regulation convicting a person and sentencing 
him to imprisonment and also confiscating pre- 
cious stones are open to revision by the High 
Court. [Duckworth,}.) Maung Po Lon - y. Em- 
peror. 3 Bur, L. J. 168 : 2 Kang. 321 : 

1925 Kang. 12. 


CEIM. P, CODE (1898), S.44S. 

“S. Interference— Right of appeal 

not availed of — Conviction illegal — Effect. 

Ordinarily when an accused has a right of 
appeal, but has not exercised the same tne High 
Court will not permit him to apply in revision 
instead. But where the effect of not allowing the 
revision is to make them suffer long periods of 
imprisonment, when under the law a sentence of 
Only a few months could be imposed on them, the 
High Court will interfere under the general 
powers of revision. {Wallace and Madhavan 
Nair, jj] Ptjvanar Athamu, In re. 

20 I. W. 914 : 1925 Mad. 239. 

“-S. Joint trial — Plea of illegality — 

Not raised in court below — If open in revision. 

A plea that a joint trial was illegal under S. 239, 
Cr. P, C. can be raised for the first time in revi- 
sion. If the point is made out, the trial is vitiated 
even if there is no prejudice. [Greves and Chois- 
ner, JJ.) Dalsuk'Roy Aga.^ walla v. Emperor. 
25 Cr. L, J. 807 : 81 I. C. 343 : 1925 C?l. 248. 

— S. 439 — Order of acquittal 

6 lah. L. J. 60. 

-- — -S. 439 — Revision — Conflicting views of 

evidence by the lower Courts. 

The respondents were called upon to show 
cause why they should not be ordered to furnish 
security for their good behaviour for one year. 
A Magistrate of the first class held an inquiry as 
to the truth of the information under S. 117, Cr. 
P. Code, and finally under S. 119 of the same 
Code discharged the respondents. The District 
Magistrate referred the case to the High Court 
asking it to set aside the order of discharge and 
either convict the accused under S. 118, Cr. P. 
Code or pass an order for further enquiry Held, 
that the trial court having fully considered the 
evidence and discharged the accused, the High 
Coart would not interfere unless it could be 
shown that the order of the trial court was either 
perverse or unreasonable. [Wazir Hasan^ J. C.) 
Emperor v. Jagdamba Singh. 

10 0. & A. I. K, 511': 11 0. I. L 334 : 
1 0. W. N. 245 : 81 I. C 802 : 
25 Cr. L. J. 1026 : 1924 Oudh 368. 

S. 439 — Revision -Power of interference 

— Consideration of evidence. 

The High Court is not debarred from entering 
into a discussion of and looking into the evidence 
and the facts in order to find out if there has 
been a miscarriage of justice when exercising its 
powers under Ss. 435 and 439, Cr. P. Code. 
[Kulwant Sahai, J.) Daroga Sin^h v Emperor . 

1924 P. H. C. C. 177, 

S. 443 — Indian subject— Prosecution by 

British employee on behalf of Railway administra- 
tion. 

Where a European employee of a Railway 
administration launches a complaint against a 
British Indian subject, the latter cannot claim to 
be tried under Ch. 33 of the Cr. P. Code. (Carr, 
J.) A. V. Joseph v. J. L. Lammond. 

3 Bur. L. J. 147 : 1924 Kang, 373 (2). 
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Ss. 443 and 446— (Ss. amended by XII of 

1923) — Complainant and accused aye respectively 
European and Indian British subjects and vice 
vtrs?L~ Intention of the legislature. 

Where the petitioner who was committed to 
Sessions under S. 446, had not desired to be tried 
by European assessors but claimed to be tried by 
a jury of his own nationality, the ‘Sessions Judge 
refused his prai^er, in the absence of a notifica- 
tion by the Local Government under S. 269. Cr. 
P. Code, held by the Full Bench, that the ob- 
ject of the legislature was to place Indian and 
European British subjects on the same looting, 
and had been carried out by S. 446. That the 
trial of the accused was by law bound to be by 
jury unless he himself desired to be tried by 
European assessors by the proviso to sub-cl. (2) 
of S. 446. 

Per Fforde, J. — The accused must be tried by a 
jury the majority of whom shall if the accused so 
desired, be of the category within which the ac- 
cused himself came, provided, that where the trial 
in the ordinary course would be with the aid of 
assessors the accused bad the right under the 
proviso to S. 446 to be trit d with the aid of asses- 
sors all of whom shall be European or Americans 
according to the nationality to which the accused 
belonged. 

“ By ordinary course is meant the course 
which would be followed in the absence of a 
claitr by the accused to be dealt with und<^r Ch. 
XXXI 11 of the Code or in the absence of a notifi- 
cation by the Local Govt, under S.269. (Broadway,^ 
Fforde and Campbell,, JJ.j Bray v. Rfx. 

5 Lah. 515. 

Ss. 449, 528'A and European 

British subject — Status of-' Appeal — Claim when 
to he urged — Granting of leave ex parte — Notice 
io Crown. 

Even though an accused person tried before 
the Presidency Magistrate did not put forward 
his claim to be dealt with as an European British 
subject in accordance with the provisions of 
S. 628-A, Cr. P. Code, he can rely upon his right 
under S. 449 (1) [c] Cr. P. Code, for the purposes 
of an appeal. Where the accused asked for leave 
under S. 449 (1) (c), Cr. P. Code, on the ground 
he was a European British subject and that the 
case if tried outside the Presidency-town, would 
have been tried under Ch. 33 of the Cr. P. Code 
he must satisfy the Court in these matters and 
the Crown should have notice to show, if possible, 
that the allegations are not true or that the case 
would not have been triable under Ch. 33 of the 
Cr.P. Code if triable outside the Presidency town. 
It is not incumbent on the accused to put forward 
his claim as a European British subject either be- 
fore a Magistrate holding an enquiry or trial in a 
Presidency town or before the High Court during 
the trial of the case. The question should be 
raised at the time when leave to appeal under 
S.449 (l){c), Cr.P. Code, is asked for. The right of 
appeal under S. 449 is at a best a qualified right 
very different from the right conferred by S, 410, 
Cr. P. Code. 

Per Mukerjee, J:—A claim to be dealt with as an 
European British subject or an Indian British 

Y D 1924—33 


CEIM P. CODE {1898), S. 476. 

subject or an European not being an European 
British subject or an American, which is dealt 
with in Ch. XLIV A of the Cr. P. Code, the 
claimant has to prove his own status. It the 
claim is based on S. 443 (1) [a], the claimant will 
have to prove that the complainant and the accus- 
ed persons or any of them are respectively Euro- 
pean and In'^ian British subjects or mdian and 
European British .subjects. If it is based on 
S. 443, sub-S. (L. he will have to prove that in 
view of the connection both of an European 
British subject and an Indian British subject, it 
is expedient for the ends of justice that the case 
should be tried under Ch 33 of the Code. 
iWalmsley and Mukerjee^ JJ,) Martindale v. 
Emperor. 40 C L J. 256 ; 1925 Cal. 14. 

S. 454 — Any subsequent stage— If inclu- 
des revision. 25 Cr. L. J. 31 : 76 I C. 695 : 

(1924) M. W. N. 60 : 1924 Mad. 373. 

^S. 465 (1) and {21 — Unsoundness of 

mind of the accused — Enquiry into— Btn den of 
proof. 

In an enquiry under S. 465 (1), Cr. P. Code, 
where the accused pleads insanity it is for the 
prosecution to satisfy the Court with regard to 
the accused’s capacity to stand the trial. Where 
there was a unanimous verdict of the jury that 
the accused was fit to stand his trial the 
High Court refused to interfere. [Greuves and 
Panton, JJ.) Shib Das Kundu v. Emp ror. 

51 Cal. 584 : 81 I. C. 827 : 25 Cr. L. 3 1051 : 

1924 Cal. 713 , 

S. 465 (1 ) — Criminal trial — Unsoundness 

of mind — Plea of — Burden of proofs 

Where in a criminal trial an inquiry is made 
into the question of the soundness of mind of the 
accused and his capacity for making defence, it 
is in the nature of a prelimii»ary enquiiy con- 
ducted for the satisfaction of the court at.d the 
prosecution ought to commence and give their 
evidence. {Pearson, J.) Emperor v. Gopi Mohan 
Saha. 61 G. 827. 

S, 476 — Complaint before Tahsildar — 

Inquiry and prosecution under bs. 467 and 471, i. 
P. C legality. 

A Tahsildar, Second Class Magistrate before 
whom a complaint of attempt to cheat is filed can 
hold a judicial inquirv and if be finds 2. prim a facie 
case can direct them to be prosecuted for ofiences 
under Ss. 467 and 471, 1. P. C. ) before a com- 
petent Magistrate. {Stuart, J.) Abd^l QAUJtr 
Khan V. Empekor. 25 Cr. L J. 628 : 

81 1. C. 116 ; 1925 AH. 99 

— S, 476 — Court— Successor orf udge. 

1924 Lah. 101. 

S. Judicial proceeding — Enquiry 

before Magistrate — Information by police — Sanc- 
tion, 

An order for sanction under S. 476, Cr.P. Code» 
is bad in law where there was no judicial proceed- 
ing before the Court, as the ofience must be one 
committed in or in relation to any proceeding in 
any Court. 
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CEIffi. p. CODE (1898), S. 476. 

Where on a complaint of theft, the police in- 
quired iutj the case and reported it to be false, a 
Magistrate cannot direct prosecution under S. 21J, 
I. F, C. [KiUvant Sahay, J.) NaND Kishore Lal 
V, Emperor, 1^24 P. H. C. C, 124 : 

5 Pat. I. T. 300 : 2 Pat. L. E. 184 (tr.); 

81 1. C. 158 : 25 Cr. L. J. 670 : 1924 P. 789. 

S. 476— Order under — Essentials of. 

L. E, 6 A. 52 (Or.). 

S. 476 — Proceedings wider — Notice to 

accused if necessary — Admission of other evi- 
dince in preliminary enquiry. 

Though a notice to the accused is not essential 
under S. 476, Cr.P.Code, still it is highly desirable 
that it should be given 38 A, 142 foil. This is 
especially the case where the court holds a preli- 
minary etiquiry and records additional evidence 
and takes into consideration the result of another 
independent private inquiry made by the Circle 
Inspector. [Sulaiman^ J,) Imam Ali x?. Emperor 
L. E. 5 A. 5 (Cr.) : 77 I. C. 888 : 
25 Cr L. J. 488 : 1924 A. 435. 

S. 476 — Summons — Refusal of Affidavit 

by person i dentifying — Perjury — Prosccuiion. 

Summons sent to the defendant in a suit resid- 
ing at Devakotah was returned with the endorse- 
ment that defendant bad refused the summons. 
The pedtioner filed an atfidavit to that effect and 
an expstrte d cree was passed. Sub^equenily 
defendant applied to set aside the exparte and the 
peti ioiier then denied the identity ot the p-rson 
served. On an application for sanction to prosecute 
the petitioner for perjury. Held, that one of the 
two statements must be false and that a complaiut 
should be made against the petitioner of perjury 
so as 10 itart an enquiry. kYoung and Heald, J.J) 
u. P. R. N. Sw.AMINATHAN CriETTY V. PERIY.v 
NAN. 3 Bur. L. J. 149 : 

19/54 Eang 374. 

S 476 — Transfer of Magistrate — Pro- 
ceedings taken by Magisiate after the transfer — 
Legality ot — Reference by District Magistrate. 

A judicial Ofheer acting as the City Magistrate 
decided a criminal case and was subsequently 
transierred fiom the station. After the transfer he 
purported to pass an order under S. 476, Cr. P 
Code, on the application of one of the parties. 
Held, that the Magistrate had no jurisdiction to 
pass the order in quesiion. A successor in a Court 
is the same Court as his predecessor m that Court 
and the predecos tr who has departed to another 
Court can no longer be held to be a presiding oi- 
ficer of the first Court. Where a Di-tiict Magis- 
trate reierred a case to the High Court through the 
Sessions Judge instead of acting either through 
the Government Advocate or Legal Rem,‘m- 
brancer, the High Court wdl not ordi^a dy 
accept the reference direct. Boys, 3.) Emperor 
V, Baldeo Prasad. 22 A. L J 772 : 

L, E. 5A. 121(Ct }:82I. C.285: 
25 r.r. L. J. 1277 ; 1924 All. 770 

Ss. 476 and 467 A — Forged document — 

Production in Court by person not parly to the 
proceedings nor by alleged forger cr —Com plaint 
by Court— Procedure, 


GRIM P. CODE (1893), S. 476*B. 

Where it is possible that a document was forg- 
ed by one B. but there was no evidence to suggest 
that he did so for the purpose ot usmg them in 
court nor was it proved that he used the docu- 
ment in court, a complaint under S 476, Cr.P C., 
against B. by the Court is not justified. (Greaves 
and Panton, JJ.) Baheruddy Sikdar v. Empe- 
ror. 28 C. W. N. 880i 

81 I. C. 919 : 25 L. J. 1095 : 

1924 Cal. 986. 

Ss. 476 and 195 (b) and (c ) — Their 

relation — Whether a Court can make complaint 
against persons who are not pay ties to — Effect of 
recent amendments. 

In an insolvency proceeding, where the Judge 
was convinced that there was flagrant tampering 
with the Court records, and ordered a judicial 
enquiry under S. 476, to enquire into offences 
under S. 12j-b read with Ss. 4-o5, 466 and 109, I. 
P, C., alleged to have been committed by persons 
not parties to t le suit and it was doubted whether 
3 Court can make a complaint in respect of any 
person other than persons wno were parties to 
the proceedings before it. 

Held, that by tde recent amendment of the 
Code tne necessity for sanction to prosecute has 
oeen doneavvay with aliogether and ai tne place 
of that sanction, has been subsituted a complaint 
made by a Court itseli in writing, Powers given 
in S. 476 should be strictly confined to those 
granted. 

Hdd. further, that the offence referred to in 

S. 195, sub S. (t) cl, (6) or cl, (c) must be read in 
conjunction with the wording of S. 195 (i) (c) 
and that the offence alleged to have been com- 
mitted by a party to a proceeding before a Cour t 
IS tne only exception which a Magistrate can take 
cognizance ot wiihoat sancti jn and complaints 
under S. 476 against tne persons who are no t 
oarties to the proceedings before it was not con- 
tempUted by the Code. 

Per Brown, /.—Recent amendments to Ss. 476 
and 195 have resulted in connec’ing the two sec- 
j tions more closely together, and the 2 sections 
I must be read t igether. 15 M 224 : 22 C. 1004, 18 
> Bom. 581 ; 14 B -m. L. R 968 : 18 M. L. T. 488, 
referred to. [Robinson ,C. /. and BiOwn, J.) G. 

T. Guruswamy & Sons z; D K S. Ebkahim, 

2 Rang. 374 : 1925 Bang. 28, 

S. 476-A — Sanction to prosecute —Power 

of appellate Court while application is pending in 
the Lower Court. 

Where an apllication under S 476 is pending 
before an i Tenor Court there is no objection to 
the superior Court taking such action as could be 
taken by tne Court under S. 476, CT.P Code. The 
pendency of the application cannot mean reject 
t on of the application within the meaning )f S. 
476 A. [Shall, A. C, / and Fawceri, J.) Ka.mdas 
V iSHNUDAS, In re. 28 Bom. L. R. 713 : 

82 I. C 359 : 25 Cr. L. J. 187 : 1924 Bom. 511. 

83. 476 B and 439 — Direction to prose- 
cute — Appeal to District Judge — Withdrawal of 
sanction— Further appeal — Revision. 
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CEIM. P. CODE (1898), S. 487. 

Under S. 476 of the Cr. P Code, ho appeal 
lies against an order made by tbe Court to which 
•the Court making a complaint is subordinate. 
Where the Lower Appellate C urt withdraws a 
complaint made under S. 476, the High Court 
would not generally interfere in revision, except 
perhaps in extraordinary cases. The question 
whether the complaint should be made under ^ 
S. 476. Cr. P Code, is almost invariably a matter | 
of discretion and if the trial Court or a Court to j 
which it is subordinate, thinks that there ' should i 
be no complaint made, then it would not be 
desirable that the High Court should interfere 
{Macleod, CJ. and ) SoMabhai p.Aditbhai 

26 Bom. L. K. 289: 48 Bom 401 : 

25 Cr. I. J. 1123 : 81 I C, 947 t 1924 Bom 347. 
S. 487 — Court that heard appeal in sanc- 
tion proceedings cannot hear appeal from convic- 
tion. 

The mandatory provisions of S.487. Cr.P. Code, 
as amended, clearly prohibit the Sessions Judge 
from trying any person fnr anv offence referred to 
■in S. 195 of that Code. Tbe word “ try ” as used 
in S. 487 includes the ‘ hearing of an appeal”. 
16 Cal. 121 Foil. {Kinkhede A. J. C.) Krish- 
KAPPA V. Emperor. 25 Cr. L. J. 713 : 

81 I. C. 201 : 1924 Nag 51. 

S. 488 — Application for maintenance— 

Evidence. 76 I. C 974 : 25 Or. L. J, 302. 

S, 488 — Application for maintenan'e — 

Neglect to maintain — Offer to maintam not 
enough to reject application. 

: What entitles the children to get maintenance 
is not merely a formal refusal of the chdd- 
rer-’s father to maintain, but also his neglect 
to do so. 1 hat gives the Magistrate jurisdiction 
Tinder S. 488, Cr.P. Code, to g ve maintenance to-, 
■the children. A mere offer to maintam the 
children, at the time of the trial, is not a justifica- 
tion for rejecting the petition of the children. 
{Krishnan, J.) Kambu Ammal v. Ranganathan. 

(1924) M. W. N 465 : 76 I. C 30 : 

25 Cr. L. J. 84 : 1924 Mad. 624. 

-S Application tinder— Nature of— 

Chin Hills Regulation. 

An application under S. 488, Cr.P. Code, is not 
a proceed'mg of a civil n?iture within the meaning 
of S. 12 ili of the Chin Hills Regulation. {Mac- 
coil, d.J.C.) Maung V. Maung Tom, 

25 Cr. L. J, 111 : 76 I. C. Ill : 1925 Kang. 140 (1), 

-S. ASS— Grain allowance— Separate resi- 
dence — 1 1 can be ordered, 

A Magistrate is not entitled order a grant of 
grain allow ance or separate residence being pro- 
vided under S 488, Cr.P, Code, The section prov.- 
des only f.^r cash allowance. {Scoit Smiih, p C.J.) 
Atni V. Mt. Mahon. 82 I. C. 279 tl). 

• S. ASS— Maintenance— Malabar tarwad 

— Offspring of samhhandam — Maintenance from 
tarwad — Liability of putative father. 

The offspring of a sa nbhandam in Malabar are 
entitled to maintenance from tneir tavazhi and 
: if the tavazhi or tarwad has sufficient means to 


’ CBIM. P. CODE (1898), S. 488. 

maintain them, they are not entitled to an order 
for maintenance. {Odgers, J .) BhaRata Aiyar, 
In re. 46 M. L. J. 324 : (1924) M. W. N 305 

34 M L. T. (E. C.) 167 : 77 I. C. 418 : 
25 Cr, L. J. 370 ; 19 L W 275 : 1924 Had. 549. 

S 488 — Marrying second wife — Effect 

— Offer to to give separate residence. 

The mere fact the husband has taken another 
wife is no ground for tne first wife to refuse to go 
and live with him. Where she is ofiered sepa- 
rate residence which she rejects, she cannot be 
said to “reiuse to live with her husband'' within 
the: meaning of subsections. 3 and 4 of S, 488 if 
she disapproves of the offer. [Kinkhede, AJ.C,} 
SUKRULLA Fakir v. Fatma, 25 Cr. L. J, 453 : 

77 I. C. 805 . 1924 Nag. 297. 

S — 488 — Order for maintenance — Evi- 
dence of negu ct Of refusal to niainiatn. 

The first essential for proceedings under S 488, 
Criminal Procedure Code, is that the person pro- 
ceeded against should have neglected or refused to 
maintain his wife or child unable to maintain 
itself. The mere fact that a person states 
that the complainant is his daughter and he is wil- 
ling to maintain her does not justify an order for 
maintenance. {Kendall, A. J, C) . EmpeRoR v. 
Intzar Ahmed. 10 0 & A. L. R. 323 : 

i 0. W. N. 150. 

S 488 — Proceedings under — Accused ex- 
amined under — If should be questioned under 
S. 342. 

Where in proceedings under S, 488, Cr.P. Codsi 
tbe accused gave evidence on his own behalf, he 
cannot afterwards object that the trial is vitiated 
bv absence of examination under S. 342. {Gre- 
aves and Panton, JJ.) Bachai Kalwar v. Jamtina 
'Kalwakim. 25 Cr. L. j. 1091 : 

81 I. C. 915 : 1925 Cal. 339. 

S 488 — Wife — Maintenance — Paymen t 

in kind and cash. 

S. 488, Cr P. Code, only permits of, the Court 
directing a monthly payment of money, and an 
order directing a mixed payment in kind and cash 
every year is contrary to i he terms of S. 488. 
Macleod, C. J. and Shah, J.) Mukta v, Dattu- 
MaHadev. 26 Bom.. L R 186 : 

81 I. C. 61S M): 
25 Cr, I. J. 965 (1) ; 1924 Bom. 333, 

— S. 488 (61— Order for maintenance — 

Application to successor of Magistrate who pas- 
sed tbe order for its modification. Maung Tun 
Yin V, Ma Thein Shin. 75 I. C. 304 : 

S 488 (7)— Omission of —Effect. 

Quaere: whether by omission of cl. 7 and des- 
cribing tbe accused rariy as ‘a person’' inch 9 
the legislature intended that in such proceedings 
the opposite party should no longer be looked 
upon as an accused person and hence free to 
give evidence on his own behalf. [Greaves and 
Panton, JJ.) Bachain Kalwar v. Jamuna Kal- 
WARIM. 25 Cr. L. J. 1091 ; 81 L C. 915 : 

1925 Cal. 339. 
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CEIM. P, CODE (1898), S. 48S. 

S. 488 (8) — Restitution of conjugal 

rights — Subsequent ill-treatment by husband — 
Order for maintenance^ 

The weight to be attached to the decree of a 
civil court must depend upnn.ths particular cir- 
cumstances oi the case and no hard and fast rule 
can be laid down that a decree oi a civil court is 
for ever and aye binding on the Magistrate or 
that his discretion is never fettered. Where after 
the passing of a decree for restitution of conjugal 
rights it was found that the wife was being ill- 
treated by her husband and driven out with 
blows, a magistrate is justified in making an 
order for maintenance in favour of the woman 
and in the exercise of his discretion in absolving 
her from the condition that she must live with 
her husband. {Boys, J.) Rajpatti v. Emperor. 

22 A. L. J, 806 ; L. R. 5 A. 126 (Cr.) : 
82 I.C. 174 : 25 Cr. L. J. 1246 : 1924 All. 784. 

S. 491 — Amendment — Effect — Power of 

Criminal Appellate Bench to dispose of. 

After the recent amendment of S. 491, Cr. P. 
Code, the Criminal Appellate Bench of the High 
Court has power to dispose of applications under 
S. 4-91 Cr,P CodQ, {Walrnslcy and Maker jee, J J ,) 
Subodh Chandra Ray Choudhuri v. Emperor. 
29 C. W. N. 98 : 40 C. L. J. 489 : 1925 Cal. 278. 

-S. AB\~-Habeas Corpus — Arrest and 

detention of foreigners — Delay in issuing order 
— Costs of application. 

The accused was born in a village which was 
once British India but which bad since been 
ceded to the Rajah of Benares under a trea-y. 
The accused was doing business in Bombay 
and living there for a nutnber of years. On 
17-9- 1924 he was arrested by the warrant of the 
Commissioner of Police, Bombay, under S. 3 A of 
the Foreigners Aet. On 23-9 1924 the Commis- 
sioner reported the case to the Government of 
Bombay. The accused applied on the same date to 
the High Court under S. 491, Cr. P. Code, and the 
Government did n it pass any order till 14-10-1924 
when the applicaticn was heard. Held, that 
in the absence of any order Government, the 
continued detention of the accused was illegal 
and improper. Having regard to the delay on 
the part of the Government, the crown was direct- ; 
cd to pay the costs of the applicant. {Marten 
and Fawcett, JJ) Jagrai Ramsumer Tewari, 
In re, 26 Bom. 1, R. 1252 ; 1925 Bom. 139; 

■ -S. 494 — Withdrawal allowed — Revision 

against — Reasons if to be recorded — Private 
party. 5 Pat L. T. 404 : 

2 Pat. L. E. 165 (Cr.) : 2 Pat . L. E. 187 (Cnh 
25 Cr. L. J. 446 : 77 1. C. 734 : 1924 Pat. 283. 

Ss. 494 (aland 403 — Discharge of accused 

under S. 494 a) whether bars the entertainment of 
fresh complaint on same facts. See S. 403, C'*. P. 
Code. 1934 P. H. C. C- 226. 

• — S. 494 (a) — Withdrawal of prosecution — 
Order for — Reason to be stated. 1924 Cal. 382. 

— — — S. 495 — Pleader for complaimtnt — Inter- 
ference with choice. 

The first paragraph of S. 495 does not in any 
wav limit the scope of the third paragraph. There 
is nothing in S. 495 to warrant the action of a 


grim. P. code (1898), S, 497. 

Magistrate' in taking the prosecution out of the 
hands of the complainant’s pleader and handing it 
to some other person wbo isnotthe public prc secu- 
tor. {Kennedy, J ,C, and Raymond, AJ,C.) Ghadi- 
ALLY V, Emperor 25 Cr. L. J. 571 : 81 I. C. 59 : 

1925 SiDGh 99, 

S 497 — Bail — Grant of — Consideration 

Nagendra N.ath Chakrabarti V. Emperor. 

51 Cal. 402 : 1924 Cal. 476, 

— S. 497 — Bail — Non-bailable cases — 

Powers of Magistrate— High Court — Grave 
offences — Practice. 

The amended section 497 of the Cr, P, Code 
seems, in the case of offences punishable with 
transportation for life and death, to limit, rather 
than enlarge the powers of Magistrates in grant- 
ing bail in non-baiiabie cases. In decidin g ques- 
tions of granting bail to persons accused of non- 
bailable offences. Magistrates must foil ow the 
provisions of S. 497, Cr. P. Code, but the High 
Court is not limited within the bounds of that 
section. It has absolute discretion in the matter 
but it will not generally depart from the practice 
of refusing bail in cases punishable with death 
or transportation for life. [Duckworth, J,) 
Bondville V. Emperor. 2 Rang. 546 : 

1925 Rang. 129... 

— Ss, 497 and Bail— -Off ence punisha- 
ble with trans'hortation for life— Discretion — 
Power of High Court, 

When the provisions of S. 497 are compared . 
with the provisions of S. 498 of the Cr. P. Code 
and when the principle of interpretation that the • 
two provisions should not be ^o read as to come 
into conflict with each other is borne in mind rhe ■ 
High Court or the Court of Sessions will be found 
to be invested by S. 498 with jtirisdicUon in the 
matter of granting or refusing bail as a Court of 
-superior appellate or revisional jurisdiction. The ■ 
powers of the High Court or the Court of Session 
given by S, 498, Cr.P C., are not controlled by the • 
statutory limitation laid down in S.497 of refusing 
to release an accused person on bail if there ap- 
pear reasonable grounds for beleiving that he has 
been guilty of an offence punishable wth trans- 
portation for life. The powers in S. ^98 are not 
fettered by any rules defining the limits within 
which they would be exercised as the powers 
under S.497 are. Though the exercise of the powers 
under S. 498 are entirely left to the discretion of 
the High Court without any fetters being imposed 
on the exercise of that discretion the High C^urt 
would notact arbitrarily and its exercise of the 
discretion must be based on judicial grounds. 
Where it was found (1) that the offence was not 
of kind where there may be danger of repetition 
thereof while the applicants are on bail as would 
be the case on a charge involving personal violence 
(2) that the defence counsel would constantly need : 
the help of the accused persons to explain Hindi 
accounts and intricate Hundi transactions (3) that 
the trial would last for several months and (4) 
that the accused are willing to furnish substantial 
security the accused are entitled to be let on bail. 
[Wazir Hasan, J. C.) Bishambhar Nath Tand- 
oN V, Emperor. 10 O. & A. D. E. 503: 

110. L. J. 527 : 1 0. W. N. 281 : 25 Cr. L. J. 1132 : 

81 I. C. 956 ; 1924 Oudh 435„ . 
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CBIM. P. CODE (1898), S. 498. 

Sv 49S — Bail-‘Amount dej)OSiied in Courts 

— Sentence of fine — Appropriation of deposit. 
Where money had been deposited in Court as 
bail, die Magistrate is^bound to return the amount 
on the appearance of the accused to the person 
who made the deposit- It has no jurisdiction to 
attach this money in order to realise out of it the 
fine imposed on the accused. 19 A L. J. 887 
foil. {Neave, A. /. C.) Raghunanda^i v. Em- 
peror. 11 0. L. J. 296 : 1924 Oudh 398. 

S. 498— Cuse disposed of by Hi^h Court \ 

Power to grant hail \ 

A non-cbartered High Court has no power i 
under the Cr.P. Code or under its inherent powers 
to grant bail to a prisoner whose case has already 
been disposed of, merely because he wishes to 
appeal to His Majesty in Council. 

Quaere: whether a chartered High Court stands 
on a different footing. [Kennedy^ 7, C. and Mad 
gavkar, A. J, C.) Pitumal v. Emperor. 

81 I. G. 160 : 25 Cr. h. J. 672. 

S. ol2— Incapable of giving evidence — 

Meaning of — Inability to remember details — 
Procedure. 

A witness who had been examined under 
S. 512 appeared in court at the trial but could not 
remember the details of the occurrence. Held^ he 
could not be considered as incapable of giving- 
evidence within the meaning of the section. 
What the court should do in such a case is to 
refresh the memory of the witness by reading 
out his deposition and then ask him if he re- 
membered the details of the occurrence. {Scott- 
'.Smith, J.) Bhika v. Emperor. 

25 Cr. L. J. 95 ; 76 I. C. 31 : 1924 Lah 605. 

S. 513 — Surety for appearance — Agree- 
ment to indemnify surety —Bail, 

Sureties on a bail bond are required in order 
that the failure of the principal to appear may be 
at the peril of others besides himself and the 
whole object of that provision is defeated if the 
principal and surety are allowed to relieve the 
latter of the peril by a contract to indemnify him. 
Such a contract is illegal atad unenforceable. 
AMalifax, A. 7, CJ fODHRAJ v. Bisanlal- 

20 N L. R. 166 : 82 1. C, 1036 : 

1925 Nag. 59, 

— S. 514 — Bond for good behaviour — Con- 

viction under S. 323, I. P. C, — Forfeiture- 
Recovery of amount. 1924 lah 262 

— S. 514— Forfeiture of security— Initia* 

tion of proceedings — Expiry period. 

761 n. 826 ; 25 Cr. L. J.266 

S. 514 — Forfeiture of bond — Liability— 

Extent of. 

On a person being arrested under S. 55, Cr. P. 
Code, "the usual security bonds were executed for 
his appearance. Some time after the person was j 
suspected of having committed some other offence | 
and the surety was directed to produce him. On | 
failure to do so, his bond was forfeited. Held, the 
bond was only with respect to the offence for 
which the person was arrested under S. 55 and 
^not any subsequent offence committed and as 
-Such the order of forfeiture was wrong. {Marti' 
yiteau, J.) Mana v. Emperor. 

25 Cr, li. J. 131 : i76 I. C. 227 : 19*4 Lah> 622. 


GRIM. P. CODE (1898), S. 517. 

— S. blA~Security for good behaviour — 

Subsequent conviction — No order forfeiting 
security — Subsequent action. 

If a Criminal Court knowing that a person 
charged before it is under security to be of good 
behaviour, in sentencing him takes no steps to 
conffscate the security, it is not competent to that 
court or any other court in a subsequent and 
separate proceeding to take such steps. [Moti 
Munshi V. Emperor. 

25 Cr. L. J. 4 : 75 I. C. 692 : 1924 lah. 680 (2), 

S. 517 — Conviction for importing optum 

— Currency notes on the accused's person— Con- 
fiscation. 

The essential of S. 517 is that property or docu- 
ment must be proved to have been used in the 
commission of the offence. Where currency 
notes were found on the person of a man convic- 
ted for importing opium into Brithsh India in 
contravention of the Opium Act, but where it was 
held that no irresistible inference was possible 
that they respresented payment of the imported 
opium. 

Held, that they should not be confiscated, 
{Mears, C. J.) Govind Ram, In re. 

1924 A. 618. 

S, hVt— Property forming the subject of 

; dispute— Confiscation of— Power of Court — Con- 
I flictiniS claims. 

Before the amendment of S. 517 of the Crimi- 
nal Procedure Code in 1923 a Criminal Court had 
no power to order confiscation of properties for- 
ming the subject of the offence or in respect of 
which an offence appeared to have been com- 
mitted, Where rival claims are put forward to 
the property by different parties, the proper pro- 
cedure would be to keep the property in court 
pending the decision of a Civil Court as regards 
the title to it. {Sanderson, C,J and Chotzner, J.) 
Ram Khalawan Ahir v. Tulsi Telini. 

28 C. W. N. 109+ : 1924 Cal. 1040. 

I “S. 517 — Restoration order — Bona fide 

! purchaser— Remedy. Naina Mal v. Emperor. 

1924 A. 189. 

— S. 517 — Theft — Acquittal of accused — 

Property given to accused — Order reversed by Dt. 
Magistrate— Legality of. 

The trying Magistrate acquitted the accused 
who was charged with theft of a drum and 
directed the drum to be restored to the accused. 
The District Magistrate set aside the order and 
directed the drum to be delivered to com- 
plainant. Held, that the District Magistrate had 
no jurisdiction to pass the order in question, 
42 B 664 foil. {Daniels, J.) Debi Ram v. Empe- 
ror. 22 A. L. J. 505 : E, R 6 A. 91 (Cr.) ; 

46 All. 623 ; 81 1. C. 992 : 25 Cr. L. J. 1168 : 

1924 All. 675 (2), 

Ss. 517 and 620— Or7<2r for delivery of 

property not proved to have been taken at the 
dacoiiy or to belong to the Complainant — 
Procedure. 

Where property produced before a criminal 
comt is not proved to have been taken at an 
alleged dacoity or to belong to the complainant, 
- the court ought to deliver it to the person who 



523 


THE YEARLY DIGEST, 1924 


524 


CKIM. ?. CODE (1898), S. 517. 

prccluced it leaving the complainant to his re- 
medy in the civil court. [Broadway, J.) Suleman 
V. Emperor. 6 Lah, L J. 213 • 

1924 Lah. 588. 

Ss. 517 and 520— Order for disposal of 

property — Power of Appellate Court — Application 
by accused who was acquitted on appeal. 

1924 Lah. 75. 

S. 520— Appellate Court-Powers to order 

restoration. Onkar v. Emperor. 

L. E. 5 A. 14 (Cr.): 1924 A. 213. 

S. District and Sessions Judge — If a 

Court of Appeal, confirmafion, teference or revi- 
sion — Order of Second Cla^s Magistrate —Appeal 
to Sub D /.visional Magistrate — Order if can be 
varied by Sessions Judge. 

In a case ot theft, a Second Class Magistrate^ 
convicted toe accused and directed the subject- i 
matter to be handed over to ihe complainant. On 
appeal the Sub- divisional Magistrate acquitted 
the accused but declined to interfere with the 
order directing return of the property. The 
Sessions Judge on appeal directed the subject' 
matter ot the offence to be handed over to the 
accused. Held, the urder of the Sessions Judge 
was unauthorised by S 520 or any other section 
ot the Cnmiual Procedure Code as be was not a 
court of appeal, confirmation, reference or revi-. 
sion with respect to the orders of the Second 
Class Magistrate or Sub-divisional Magistrate. 
{Devadoss, 7,) Some Pillai v. Krishna Pillai. 

20 L. W. 521 : 1924 M. W. N. 806 : 

25 Cr. L. J. 1247 : 

1924 Mad. 899 : 47 M. L. J. 481. 

-S. 520 — Trespass — Conviction— Finding. 

as to cultivation of land by accused — Order for 
delivery of possession — Legality of. 

Where the accused had been legally ejected 
but subsequently remained in possession of the 
land asserting the bare defence that be would not 
give up actual possession, his plea is a plea ot 
guilty to a charge of trespass. The accused was 
a tenant under a Zamindar. On a complaint by 
the agent ot the Zamuidar that the accused had! 
resisted him in ploughing a field trom which the ! 
accused has been ejected some time before, the 
Court found that the accused had previous to that 
occasion cultivated the land and sentenced the 
accused under S. 447, I. P, C. Held, that there 
was DO finding of criminal trespass. on the occa- 
sion in respecG of which the complaint was made 
and no order lOr possession in favour of the com- 
plainant coaid be made under S. 522, Cr. P. Code. 
{Boys, J.) Govind Ram v. Nambat. 

L. E. 5 A. 147 fCr.) . 1924 All. 762. 

- S. 522 — Power of Appellate Court to 

order restoration— No order by trial Court- 
Powers of High Court ■ 1924 A. 212. 

^ — S, 626 — Case sent to particular Magis- 
trate at the. reque&i of complainant — Ground for 
transfer. _ ] 

-Where at the request of the complainant, - bis 
case is sent to a particular Magistrate for trial, 

■ the accused will be justified in asking for a trans- 
fer from that Conri. Sagar^ J.) GhaRSI, 
Mae V, Desi Sahal 25 Cr. L. J. 989 : 

. 811. C. 637 ; 1925 Lah. 121. 


CEIM. P. CODE (1898). S. 526. 

— ^ -S, 526 — C*'iminal case — Transfer^ 

grounds for — Apprehension of accused. 

In cases wheie an application for transfer is- 
made the law has regard not so much perhaps to 
the motives which might be supposed to bias the 
judge as to the susceptibilities of the litigant par- 
ties. If there is a real fear of injustice in the 
mind of the accused, having regard to the ordi- 
nary standard of honesty and lair dealing the- 
case should be transferred^ 35 A. 5 ; 19 A. 64 ; 33 
C. 11S3, llbS Ref. [Kinkhede, A. J. C.) Anant 
Wasudeo, V. Emperor. 7 N. L. J, 155 t 

1924 Nag. 243. 

S. 526 — Cross examining complainant' s- 

witnesses — Disallowing questions— If ground for 
transfer. 

The mere fact that a trial Magistrate frequently, 
cross-examined the witnesses of the c mplain- 
ant or disallowed questions as irrelevant is no' 
ground for transfer of the ca^e. [Wasir Hasan- 
A, J. C.) Abdul Aziz v. Ganesh Prasad. 

25 Cr. L. J. 1185 (2) : 82 I. C. 49 (2) : 

1925 0adh52. 

S,526 — Expression of opinion in connect- 
ed miscellaneous proceeding — If ground for- 
transfer. 

W!hile proceedings under Ss. 147 and 325, 
I.P.C.,were pendmg in a court, proceedings under 
S. 144, Cr, P, Code, were instituted and based on 
the police report the same magistrate passed an 
order against the accused. Htld^ it was no valid 
ground tor granting a transfer. [Wazir Hasan, 
A, J. C.) Jang Bahadur v, Emperor. 

11 0. L. J. 54 : 77 I. C. 721 . 25 or. L. J. 433 : 

1924 Oudh 338.. 

S. 626 — Passing remark about another 

case if justifies transfer. 

Where a Magistrate passed certain remarks re- 
garding accused’s guilt in another case before 
him while convicting him in one case, the v.ther 
case should be transierred from his file. [Wazir 
Hasan, J. C.) Choudhri Zahikuddin v. Em- 
peror. 11 0. L. J. 556 : 1924 Oudh 433., 

— — S. 526 — Prior expression of opinion — If 

a good ground for trar/sfer. 

A case having once been dismissed on the re-' 
port of the police by a Magistrate was resurrected- 
in the form of a complaint at the suggestion of 
the Revenue Assistant, The Magistrate subse- 
quently noted that as he had expressed an opinion . 
on the case he thought it better he should not try 
it. Held, that this was a good ground for transfer. 
Applications for transfer giving good reasons, if 
the allegations be correct, why a case should be; 
transferred require to be seriously dealt withand. 
should not be casually brushed aside zs faztdt 
[Harrison, J,) Badan Singh v, Emperor. 

1924 Lah. 257 (1}.- 

^ s. Reasonable apprehension — Test 

^of— Medical certificate— Rejection of. ^ 

, In granting application for transfer the Court, 
has to find out if there is a reasonable apprehen- 
sionTn the mind of the accused that otherwise ha- 
will not have a fair trial. Even if the acts comp- 
lained of cap be explained away, if their effect on at. 
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person of the inteUigence of the accused is to cause 
apprehension, ii is a good ground for transfer. 

Medical certificates by qualified doctors should 
be accepted as true, unless there is reason to be- 
lieve they are not genuine. [Moti Sagur, /.)Ahm\d 
Din V. Emperor. 25 Cr. L. J. 638 : 81 1 C. 126 : 

1925 Lah. 101. 

S. i)2Q--Refusal to admit document in 

evidence— Ordering party to deposit expenses ior 
summons — If grounds for transfer—Complainant 
— Locus standi. 

The fact that a Magistrate erroneously refused 
to admit a document in evidence or asked a party 
to deposit the probable expenses for summoning a 
person as witness is no ground for transferring 
the case. 

Quaerci if the complainant in a case has a locus 
standi to apply for transfer of the case. [Kulwant 
Sahay^ /.) Nand Kishore Misra v. Kalka Misra. 
1924 P.E. C. C. 196 : 7Y I. C. 810 : 5 Pah L.J. 487 : 

25 Cr. L. J. 458 : 1924 P. 695. 

S. 526 — Transfer of a criminal case — 

Application by Crown — Procedure — Grounds for. 

Where a criminal appeal is pending against a 
conviction in a Sessions Court, the Crown is as 
much a party before the Sessions Judge as the 
accused person. Any motion that has to be made 
before the Sessions Judge should be through the 
Government Pleader and not by an official or 
demi official letter from the District Magistrate 
as representing the Crown, It is not a sufficient 
ground ior a transfer of a criminal case that the 
presidmg Judge belongs to the Hindu or Moslem 
faith and cannot be expected to deal impartially 
with a communal dispute. [Mookerjee, /.) Bhag- 
WAN Das V. Emperor. 22 A. L, J. 1103. 

'S. 526--'Transfer of criminal case — 

Grounds for — Lomplatni of murder before Sub^ 
Divisional Magistrate — Speech hy Deputy Com- 
missioner in favour of accused. 

A complaint of murder had been preferred 
against the accused before the Sub-divisional 
Magistrate. Subsequently during the pendency of 
the complaint, the Deputy Commissioner of the 
District made a speech in the presence of all the 
Magist o: the District including the Sub-divi- 
siona! Magistrate in question that the rumours 
were baseless, that the accused was innocent, and 
that baseless charges had been imputed from 
malicious motives. Held^ that under the circum- 
stances the apprehension on the part of the com- 
plainant that he could not get justice at the hads 
of the Magistra'e was reasonable and that there 
was sufficient ground for transferring the case 
from the file of the Sub-divisional Magirtrate. 
[Kendall, A. J. C,) Rup NaRAIN Bakkal v. 
Abdul Hamid Khan. 11 0. L. J. 657: 

82 I. C. 766 : 10 0- & A. L. R. 782: 

25 G. L. J. 1374 : 1925 Oudh 90. 

S. 526 — Transfer of criminal case — 

Grounds for — Reasonable apprehension on the 
part of the accused 

It is difficult to lay down any bard and fast 
rule under which transfer should be made, for 
the circumstances of one case might differ from 
those of the other ; but the principle underlying 
t be decisions of the various cases go to establish 


CRIM. P. CODE (1898), S. 528. 

that if there are circumstances in a case which 
raise a reasonable apprehension in the mind 
of an accused person that he would not receive 
fair dealing at his trial, the case should be 
transferred to a calmer atmosphere. bS A. 5 ; 
1 Pat. L, T. 522 ; 24 I. C. 951. Ref. [J^vala 
Prasad, J.) Binode Behary Banerjee v. 
Emperor. 5 Pat. L. T. 63 : 2 Pat. L.E. 69 (( r .): 

81 I. C, 78 : 25 Cr. L J. 590 : 

1925 115. 

S. — Transfer of criminal case — Rea- 
sonable apprehension. 

Where an application is made for the trans- 
fer of a criminal case from the file of a Magis- 
trate on the ground that be is biassed in favour 
of the complainant, the Court has to consider 
whether the apprehension of the accused is rea- 
sonable and in so doing the court will try and 
place itself in the position of the accused person 
and look at the matter from his point of view. 
The matter does not depend on the way in which 
the Judge would regard it himself. (Sanderson, 
C. J. and Cuming, J.) Pulin Behahy Dey v. 
Ashutosh Ghose. 39 C L. J. 330 r 

25 Cr. I. J. 944 : 81 I C. 560 : 

1924 Rang, 981. 

S. 526 — Transfer of criminal case — Son 

appearing in the Court of his father. 

As there is no rule against a pleader appearing 
in the Court of his father, such a ground alone 
cannot be considered a valid ground for transfer 
of the case. {Pullan,A.J. C,) Peaky Lal v, 
Puttan. 10 0. & A. L. E. 784., 

S. b2Q— Transfer — Reasonable apprehen- 
sion — Prejudice against police sub-inspector. 

Under the new Code, when an application for 
adjournment is made with a view to apply for a 
transfer it is the duty oi the Criminal Court to 
postpone the case at once S. 526, sub clause 8, 
is imperative and it omits the former expression 
“before the accused is called on for his defence, 
When the District Magistrate has already formed 
a very strong opinion on the conduct of the Sub- 
Inspector as disclosed by a prior judgment, it 
would be unfair and unjust to the accused that the 
case against him should be tried by the same 
District Magistrate. [Sulaiman, J.) Sartaj Singh 
V. Emperor. 22 A, I. J. 430 ; L. E, 5 A. 57 (Cr^ 

1924 A. 533. 

S. 528 — Transfer of case by additiona I 

Presidency Magistrate —Power of Chief Presiden- 
cy Magistt a:e to retransfer the case. 

Under S. 528, Cr.P Code, the Chief Presidency 
Magistrate has power to transfer to his own file 
a case which had been transferred to the Fourth 
Presidency Magistrate for disposal by the Addi- 
tional Chief Presidency Magistrate who took cog- 
nizance of the offence 14 M. 399 foil. [Gy eaves 
and Duval, JJ.) MoHiNi Mohan Roy v, Pt’Nam 
Chand Sethia. 28 G. W. N. 903 : 

39 G. L. J. 595 . 51 Cal 8 20 : 1924 CaU 911. 

8. 528, {5)— Order of transfer of a cri- 
minal case— Reasons not given— Effect of. 

Where an order of transfer of a criminal case 
is made under S 528, cl (5), of the Criminal Pro- 
cedure Code without giving any reasons therefor 
as required by the section, the order is bad and 
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is liable to be set aside. {Spemer, J.) Venkata 
Reddi, In re. 20 C.L. W 384 : 

(1924) M. W. N. 873 (1). 

S. 530 — Summary trial by a Magistrate 

not authorised — Effect. 

Where a Magistrate not empowered by law to 
do so tries a case summarily, the proceedings 
are void under S. 530, Cr. P. Code. [Dalai J. C.) 
Bhikhar V, Emperor. 10 0. & A. L. E. 1196. 

S 5S0 —Trial by a Magistrate not hav- 
ing jurisdiction to try offence disclosed on evD 
dence — Conviction for minor offences — Whether 
void. 

Where a Magistrate has power to try the offence 
of which he has convicted the accused his 
proceedings will not be void merely because the 
facts disclose a more serions offence which is 
beyond his jurisdiction unless a clear rule of law 
has been disregarded. Held also that if a Magis- 
trate intentionally ignores circumstances of 
aggravation which show that an otfence 
beyond nis jurisdiction was in fact corLmiited as 
^ell as for an offence within his jurisdiction his 
action would be improoer but his proceedings 
would not be void. 24 M. 675. 13 Bom. 501 Foil. 
(Brown, /,) Dawson v, Emperor, 

2 Bang. 465 : 1925 Bang. 45. 

S. 531-^ Commitment to Sessions — Power 

of High Court to quash — Want of territorial 
jurisdiction. 

Where an accused person has been committed 
for trial to a Sessions Court which had no territo- 
rial jurisdicnon at the place where the alleged 
offence was committed, the High Court can quash 
the committal. An order of committal to a Ses- 
sions Court is an order under S 531, Cr. P. Code. 
It is not clear that the provisions ot S. 531, Cr P 
Code, contemplate a case in which there has been 
an order by a court which had no territiorial juris- 
diction at all; such as in a case in which Jurisdic- 
tion could only properly have been exercised by 
some court outside the territorial limits of the 
jurisdiction of a provincial High Court, [Adami 
^nd Bucknill, //,) Mt. Bhagwatia v. Emperor. 

3 Pat. 417. 

S. 535 — Failure to frame charge — Pre- 

76 I. C 568 : 25jGr. L. . 0 

S. 537 — Absence of sanction under 
S. 195— If a mere irregularity, See Cr, P. Code, 

^95 (4). 81 1, c. 209. 

' S. Charge— Defect in form — Pre- 

judice. 

A charge under S. 457 of I. P. C. “ committing 
house trespass with intent to commit adultery or 
any other offence punishable with imprisonment” 
is improper as regards the latter yort But when 
the prosecution evidence was conHued to the 
intent to commit adultery alone, the accused can- 
not be said to have been prejudiced and the 
defect is cured by S, 537. (Greaves and Duval, 
JJ .) Balaram Kundu V , Emperor. 

25 dr. L J. 1186 f2): 
82 I* C. 60 (2) : 1935 Cal. 160. 


CBIM. P. CODE (1898), S. 540, 

S 537 — Failure to examine complainant 

— Error — No failure of justice. 

25 Cr L. J, 273 ; 76 I C. 865 ; 1924 Bang. 87. 

S, 537 — Sentence awarded before judg- 
ment recorded- Effect, See Cr, P. Code, Ss. 367 
AND 537, 81 I. C. 193 [I], 

S. 537 — Security proceedings— Omission 

to serve preliminary order — Effect. 

The omission to serve on the accused a copy 
of the preliminary order is at the most only a 
defect curable under S. 537. ( Hallifax, A. J, C.) 
Narain Sao V. Emperor 25 Cr. L. J. 682 : 

81 I. C. 170 : 1925 Nag. 33 (2). 

! S 537 — Trial with less than requisite 

number of assessors—Defect if cured. 

S 537, Cr. P. C., does not cure the defect in a 
trial where a case triable with assessors is tried 
with less than the required number of them, The 
errors in such a case is a substantive error of law 
and not of. procedure only. (Prideaux and Kink- 
hede, A, J, Cs.) JaiR-\m Kunbi v Emperor. 

25 Cr. L. J. 459 : 77 I. C. 811 : 1924 Nag. 287. 

S. 537 (a) — Scope of. 

S. 537 (fl) does not apply to cases of dis- 
regard or disobedience of the whole of some man- 
datory provision of the Code but applies only to 
cases of failure to comply with some part of such 
a provision in the course of a general compliance 
with the whole. [Hallifax, A. J Cr.) Gangadhar 
V. Bhangi Sao. 81 I. C. 976 : 25 Cr. L.J. 1152. 

S. 539'B — Inspection by Magistrate- 

Non-compliance with terms of the section — Illega- 
lity. 

The provision in the second clause of S. o39-B, 
Cr. P. Code, is mandatory and failure to comply 
with this express direction of the law is an illega- 
lity and not an irregularity which could be cured 
if there was no prejudice to the accused. {New- 
bould and Mukerjee, JJ,) Hridoy Govinda Sur 
V. Emperor. 40 C I. J. 149 ; 82 I, C. 767 ( 1): 

25 Cr. L. J. 1375 : 1924 Cal. 1035. 

S. 640 — Power of Magistrate to ex- 
amine Court witnesses after the close of the case. 
Although it is true that proper discretion has 
to be exercised under S. 540, Cr, P. Code, still 
the terms of: he section are extremely wide and 
any court may at any stage of any enquiry, trial 
or other proceedings summon any person as a 
witness, if his evidence appears to it essential 
to the Just decision of the case. This power 
can be exercised even after the close of the case 
for the prosecution and the defence. [Odgers, J) 
Perumal, In re. 

(1924) M. W. N. 802 : 34 M. D. T. (H.C.) 165 : 
77 I. C. 290 : 25 Cr. L J. 354 : 19 L. W. 272 : 

1924 Mad. 681 (2) ; 46 M. L. J. 325. 

S. 540— Reception of evidence— Duty of 

Court. Maung Po Hmyin v Emperor. 

761. C. 649 : 26 Cr. L. J. 217, 

S. 540— Scope of — Examination of wit- 
nesses after reserving judgment.NATABAR Ghose 
t?. Ad YA Nath Biswas. 75 I. C. 641. 
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-S. 545 — Compensation — If can be direct- 
ed to be paid. 

Where a person is dealt with under S. 562, and 
no fine is imposed on him, the court has no 
.power to direct him to pay compensation to the 
other party. {Wazir Hasan, J. C.) Munrey 
Mirza V. Emperor. 25 Cr. L. J. 1116 (1) : 

81 I. C. 940 (1) : 1925 Oudh li6 (1). 

-S. 546 A — Non-cognizable offence — Costs 

of complainant— I j can be awarded. 

Costs of the complainant cannot be awarded 
where the offence is not a non-cognizable one. 
{Kendall, A, J. C) Nur-up-din v. Emperor. 

25 Cr, L. J. 1161 (1) : 81 I. C 985 (1). 

1925 Oudh 109 Ui* 

S, 656— Local inspection — Procedure in 

cases of. 

In cases when a court makes a iocai inspection, 
the Magistrate should record the result thereof 
and ask the parlies if they desire to adduce evi- 
dence and hear arguments about the same. When 
after delivering judgment, the court makes a note 
of the result oi such inspection, the procedure is 
irregular, but this is not sufficient to vitiate the 
trial unless the accused is prejudiced thereby. 
{Greaves and ChoiznerJJ,) Bhola Nath Nandi v. 
Kedar Nandi. 25 Cr. L, J. 705 (2) : 

81 I. C. 193 (2) : 1925 Cal. 363. 

S. 566 — Sanctioning or directing prose- 

■cution—lf incapacitates, 

^ A Court which saRCtions or directs a prosecu- 
tion is not thereby rendered incompetent to try 
the offence or to hear an appeal against a convic- 
tion for it. There might of course be special 
-circumstances in a case which render it improper 
that the Judge or Magistrate who sanctioned or 
•directed the prosecution should hear the appeal 
against the conviction obtained in that prosecu- 
tion. [HaUifax, A. J. C.) Pandia Mahar, In re. 

1924 Nag. 23. 

S. 557 — Pleader when can act as a 

Jdagistrate. 

76 r. C. 1031 (1) : 25 Cr. L. J. 311 (1). 

" Ss. Sel-A and 89 — Application for res- 

toration of property attached — Application 
made beyond prescribed period — Power of Court 
to order restitution. 

The Court could not pass an order under 
:S.56i-A, Cr.P. Code, which would conflict wi^h the 
provision of S. 86 of the Cr. P. Code, in the exer- 
cise of its inherent power. A Court has no juris- 
•diction to make an order for the restoration of 
the property where the application is made 
beyond the period prescribed in S. 89, Cr. P. 
Code. {Shah, A. C. /. and Fawcett, }, ) GURU- 
2fATH Na RAYAH Betger , In re. 

36 Bom. L. E. 7X9 : 82 I. C. 365 : 
25 Cr. L, J. 1293 : 1924 3om. 485 

S. 562— Orders under — Second Class 

Magistrate if can pass. 

It is incompetent to a Second Class Magistrate 
to pass orders under S. 562, Cr.P. Code, himself. 
He should submit the case to a First Class Magis- 
trate or Sub- divisional Magistrate for orders with 
iiis report if he is of opinion that the case is a tit 
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one for the exercise of powers under that section. 
[Motisagar, J.) Emperor v. Tawali. 5 Lsh. 36, 
25 Cr. L. J. 1124 ; 81 I. C. 948 : 19 -S Lah. 454. 

S. 562 — Powers under — Wheji to exercise. 

In exercising the snecial powers under S. 562, 
the danger to the public and to the accused him- 
self have to be guarded against. If the offence 
indicates not mere thoughtlessness but criminality 
I also, such as a combination of desig'-, ingratitude 

■ and a general character of craft and deceit, resort 

■ should not be had to the powers under the section. 

; [Kennedy, A J. C.) DaRvalal v. Emperor. 

25 Cr. L, J. 1224 (2) : 81 I- C 152 (2) ; 

1925 SiBd 75. 

S. 562— Proper procedure, in cases of 

conviction and release on securi iy. 

Id a case where the Magistrate ordered the 
appellant to be released on security^ under S. 562, 
and where the appellant failed fo lurnish security 
it was held lhai such a situation should not be 
allowed to arise and if it arises the proper course 
is for the Magistrate to pass sentence according 
to law. Held^ also that the Magistrate should 
satisfy himself that security can be given, before 
passing the order. 

Held, further that S. 123, Cr.P. Code specifically 
applies only to Ss 106 and 118 and not to S. 562, 
(Carr,J.) Nasu.meah tr. Emperor. 

2 Eang. 360 : 1925 Bang, 42. 

CEIMINAI TEIAI — Amendment of proceedings — 
Notice to parties affected by. 

It is an elementary right of a party when cri- 
minal proreeiiogs started aga'mst himare amended 
that he should have notice thereoh and ia 
the absence of such notice, the trial is vitiated, 
{Greaves and Panton, IJ.) Janaki Nath Kundu 
Pal v. Mon.mohan De 

25 Cr. L. J. 674 ; 81 I. C 162 : 

1925 Cal. 263. 

Appeal ■— Acquittal — Interference by 

High Court — Defamation — No Justification — 
Interference justified. See Penal Code, S. *199, 
Exn. 9. 28 C W. N. 579. 

Approver — Evidence of — Weight 

1924 Oudh 65. 

— — Charge — Date and place of occurrence U 

be proved. 

In a case of assault where the charge mentions 
a certain date and place at which it occurred the 
prosecution must p^ove the same. It is not open 
to the judge to convict the accused for an assault 
which took place at a different place or time. 
{Broadway, 7.) Jalaluddin v. Emperor. 

25 Cr L, J. 471 : 77 I. C 823 : 1924 lah. 616- 

Complaint — Sever a I accused — Withdra- 
wal against same — Effect of. 

The withdrawal of a complaint against one of 
several accused has not the effect of withdrawing 
the complaint against the rest of the accused as 
well. 9 O. L. J. 54 foil. {Wazir Hasan, J. C,) 
NaNda V. E-MPEROR. 10 0. & a L. E. 357. 

1 0. W. N. 120. 

Confession— If can be accepted in part. 

It cannot be said that a court is not justified in 
holding that a confession as a whole may be true, 
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although a particular detail is false especially 
u hen the detail refers only to Ihe iDOti\e, Couits 
of law cannot pick out different statements made 
by an accused and piece them togetner so as to 
make a new statement. {Pipon, J. C.) Moti Ram 
If. Emperor. 75 I. C. 152 : 24 Cr. L. J 904. 

— m cases involving question of intention, 

if ihe facts ate such as would cause a man of 
ordinary prudence and ability to infer a guilty 
intent the accused should rebut such inference. 

Case which iravolves a question of intention 
really rests upon the facts w'hich are found. If 
those facts are such that a person of ordinary 
prudence and ability would come to the conclu* 
sion that they point to a guilty intent on the p at 
of the accused it is for the accused to rebut that 
guilty intention: and if he does not so rebut it, 
the guilty intent is as much f und against him as 
his physical acts. 37 All. 3Q5 foil. {Boys, /.) 
Manni and others V. The King Emperor. 

1924 A, 764 : L. B. 5 A. i27 (Cr.) 

Cross cases — Joint irial-^lf bad. 

The trial of cross cases simultaneously but 
separately does not vitiate the trial unless there 
was prejud ce. (Kulwant Sahay, J.) Shafayet 
Khan v. Emperor. 

81 1. C. 794 : 25 Cr. I. J. 1018 

Cross cases — Simultaneous trial — Proce- 
dure improper. 

As a result of a fight between two parties, both 
of them instituted ciiminal cases ii> court, having 
made reports at the Police Station soon at:er the 
occurrence on 21-ll-’22,The Police sent in two re- 
ports on the two complaints and the parties were 
asked to prove their respective versions of the two 
cases. The hearing of the two cases was taken 
up simultaneously t>y the magistrate and the evi- 
dence adduced in one case was considered in deal- 
ing with the case brought by the other party. 
One of the cases was dismissed under S. 204, Cr. 
P. Code, and in the other a charge was framed. 
Held^ that the procedure was irregular. Tbecase 
should not have been heard at one and the same 
time and the magistrate was wrong in consider- 
ing the evidence in one case for the purpose of 
coining to a conclusion in the other. The order 
passed under S. 403, Cr.P. Code, must be set aside 
and the Magistrate should first finish the case in 
which a charge had been framed and after that 
case is finished, he should pass orders in the 
-other. [Ghose and Cuming, JJ.) GaribHlla 
Akanda V. Sadar Akanda. . 25 Cr. L. J. 941 : 

81 1. C. 557 : 39 C. L. J, 331 : 1924 Cal 813. 

Cross cases — Cases instituted on police 

report and private complaints — Accused m each 
case being complainants in the other — Police case 
not to be given precedence — Simultaneous trial 
desirable. See Cr. P. Code, S. 344. 

28 C. W. N. 487. 

— Conviction and sentence— Leave to ap- 

peal to his Majesty in Council — Important question 
of law — Stay of execution of sentence. See 
Letters Patent (Cal.) Cl. 41. 89 c. L. J. 1. 

—Char ge-^Of fences mtder Ss, 430 and 114, 

l.P, C. — No acts alleged prior io offence — Pre- 
judice. 


CKIMINAI TBIAL. 

The charge against an accused was that he: 
abeited by being present, in cummitting the of- 
fence of mifcchiei under Ss. 430 and 114, I. P. 

No acts were alleged on his part pa jr to the 
commission of the offence and evidence was let 
in at the trial that he was present at the place 
when the offence was cornmitUd and instigated 
others to do it. Held, the charge has defective as 
he had no notice of the matter with which he was 
charged. {Venkatasubba Rao, J.) Annavj. v. 
Emperor. 25 Cr. L. J. 262 : 82 1. c 262 : 

21 L. W. 19. 

Charge — Particulars not given Oates v.. 

Emperor. 25 Cr, L. J, 177 : 76 I. C. 417 : 

1924 Cal. 104. 

Circumstantial evidence — Guilt — Proof 

of. 1924 Lah. 62. 

Conviction — Error — Reference to re- 
pealed enactment. 

25 Cr. L J 336 : 77 1. C, 192: 1924 Oudh 32^ 

Defence — Necessity for — Prosecution. 

story found to he false — Effect 
See Penal Code, Ss. 148, 149. 

2 Pat L. B. 217 fCr.),. 

Defence— Weakness of— Not io he useef 

to support case for prosecution — Du^y of prose^ 
cution ‘to establish guUt. 

Per Wazir Hasan, J. C. — It is a well established 
principle of law that the prosecution must not 
only establish the guilt ot the accused but that 
it should be established besond any reason- 
able doubt. The weakness of the defence must 
not be allowed to bolster up a weak case for the 
prosecution. [Wazir Hasan and Neave, A, /•€$.} 
Hira Lal V. Emperor. 

27 0. C. 188 : 1925 Oudh 78. 

— Evidence — Disbelief in essential details^ 

vitiates conviction based upon part of the same 
story. 

Where the prosecution cannot be believed in its- 
essential details conviction cannot be based upon 
a part of the story ot the prosecution Where the 
greater portion of the prosecution evidence is 
disbelieved, a Court cannot reconstruct a story, 
and convict the accused on the story wholly 
inconsistaot with that tdd by witnesses. {Foster,^. 
J,) Joharmal Makwari V. The King Emperor. 

5 Pat. L T. 635 ; 1924 P 813 i 
81 1. C. 212 : 25 Cr. I. J. 257. 

Duty of counsel — Admission of guilt— 

Duty of Court. 

25 Cr. I. J. 817: 81 I. C. 353: 1924 Cal. 257. 

Evidence — Duty of prosecution to adduce: 

all available evidence. ^ : 

77 I. C. 819 (2) : 25. Cr. L. J. 467 {2)^ 

—Evidence — Map — Preparaiionof — For use 

in a Criminal trial — Precautions, necessary for, 

A person who prepares a map for use in a cri^ 
mioal case ought not to put upon it anything 
more than what he sees himself. Particulars^ 
derived from witnesses examined oh the spot 
should not be noted on the body of the map buh 
on a separate sheet of paper annexed to the map^ 
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as aa index thereto, {^anderson^ C, 7. and 
Chotzner, J.) Emperor v. Abinash Chandra 
Bose. 28 C. W. N. 993: 1924 Cal. 1029. 

Evidence— Appreciation — Benefit of the 

doubt. 

The doctrine that the accused in a criminal 
case should be given the beneht of the doubt ap- 
plies only to a real and reasonable doubt in the 
mind of the Judge. {Walsh and Ryves^ JJ.) 
Lakhan V. Emperor. L. B 5 A. 101 (Cr.) : 

1924 All. 511 

Evidence — Expert evidence — Chemical 

examiner' s report — Weight due to. 

Where in a trial for murder there was strong 
direct evidence of the place or a certain murder 
but no blood was detected by the chemical exami- 
nation of the earth, leaves and grass taken from 
alleged place of occurrence. Held, that the value of 
the report of the chemical Examiner was merely 
negative and it was not sufficient to rebut the 
strong direct evidence as to the place of occur- 
rence. [Newbould and Ghose, JJ.) Hassenulla 
Sheikh v. Emperor. 28 C. W. N. 561 : 

1924 Cal. 625 

Evidence — Medical evidence — Duty of 

Magistrate to act on expert medical evidence 
and not on his own personal investigation into 
medical books. See Penal Code, S* 499. 

28 C. W. N. 579. 

-Evidence— Production of documents as 

containing his evidence — Admissibility — Value 
of evidence as to identification in a parade only 
hearsay. 

In a dacoity case, the prosecution supported 
the case on ibe evidence of certain witnesses 
who professed to have recognised the appellants 
at the £ 0 -ne, and Ihe Magistrate vvas called upon 
to prove trie ihentificatiou and the methods ad- 
opted, who submitted his evidence by referring 
to certain documents which are described as 
exhibits, with a view to be treated as evidence in 
the case. Held (quashing the conviction) that 
such a method of recording testimony would ii 
applied to all the witnesses, reduce the trial to a 
tnere travesty, and is opposed to the first prin- 
ciples of evidence. Held^ further that the siate- 
ment given by a witness at an identification 
parade, might be used as corroborative evidence 
of his evidence in court and if otderwibe, the 
evidence Of identification, furnished by a parade 
can only be hearsay, except as to the fact that a 
witness knew the accused by sight. {Broadway 
and Fforde, JJ.) Lal Singh v. The Crown. 

5 Lah. 396 : 1925 Lah. 19. 

^ Evidence — Admissions made by counsel 

for. prosecution and defence— Acquittal— Appeal 
by crown. 

The accused were tried on a charge under 
S. 82 of the companies Act but the court acting on 
admissions; made by counsel for the prosecution 
and the defence acquitted the accused. On an 
appeal by the Crown. Held, that though the 
emre could not decide a criDiioal case on admis- 
sions made by counsel, yet the High Court would 
not remand the case for retrial so as to supple- 


CRTMINAI TBIAL. 

ment the deficiencies of the prosecution. {ScoiG 
Smith and Fforde, JJ.) Empfror v, JaswaNT 
Rai & Co. 5 lah 404 : 1925 Lah. 85. 

Evidence — Appreciation of— Police in-- 

vestigation unfair and tainted — Effect of. 

When a police investigation with respect to 
any particular accused person is tainted, a court 
will have great hesitation in believing the pro- 
secution evidence as it is very difficult to know 
wffiere an investigating officer who has been 
detected in fabricating false evidence wiil stop in 
such fabrication. {Dalai, J.C.) Hasnukhan r. 
Emperor. 10 0. & A. L. K, Ii33. 

Examine Hon of witnesses — Right of 

accused to cross examine prosecution witnesses 
before charge. 

No magistrate or Court can refuse to allow? an 
accused person to cross-examine prosecution 
witnesses, before charge is framed, and where 
the magistrate refused to allow the accused to do 
so, his procedure is most irregular and in con- 
travention of law. {Wallace, J.) Muthia Chetty, 
In re. 19 L. W. 391 : 25 Cr L. J 556 : 

81 I. C. 44 (1) : 1924 Mad. 735. 

First information report — Use of. 

1924 A. 164. 

Pifst information report— Prosecution if 

bound by. 

The prosecution is bound to produce in court 
the First Information report made to the police,, 
but it is not bound to refrain form leading evi- 
dence that the report is not accurate. To hold that 
rhe prosecution ’s bound by it is to recogniz«^ the 
recording officer as possessing an authority which 
he does not have, {Campbell, J,) Raja v.. 
Empep.OR. 25 Cr. L. J. 465 : 

77 I. C. 817 : 1924 Lah. 691. 

— Joint trial separate trials — Evidence 

taken in one used in another. Narain Singh v . 
Emperor. 1924 Lah. 228. 

Joint trial — Objection as to— When to 

be taken. 

An objection as to joint trial being prejudicial to 
the accused ought to be taken at an early stage and 
not after all witnesses have been examined and 
the trial is practically over. {Kulwant Sahay, J.) 
Amjad Ali V. Emperor. 5 Pat. L. T. 129 : 

2 Pat. L. B. 79 (Cr.) : 75 I. C. 723 : 25 Cr. L J 35: 

1924 P. 498. 

Jury trial •— Evidence — How taken* 

— Reading over deposition given before — If pro- 
per 1924 Lah. 17 : 77 I. C. 425 (2) : 

25 Cr. L. J. 377 (2h 

'Jnry — Weight due to prosecution witness 

— FactioDs--Effect of, 1924 Cal. 317. 

Jury charge to —Rediculing defence story 

— Opinion of judge. 

In a charge to the jury, the judge should not be 
dogmatic as to the view of evidence or redicule 
the deience story. Even when he expresses his- 
opinion., he must warn them that it is not binding 
On them but that they are to form their own- 
opinion. He must not make an appeal or ex- 
( hortation to the jury. He is not bound to- 
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comment on all facts, but must direct their 
attention to the salient features. 

Where the High Court finds the misdirection 
in the charge, was such as to vitiate the verdict, it 
can either order re- trial or dispose of the case on 
the evidence. Misdirection by itself does not jus- 
tify the trial being set aside. (Kennedy, J. C. 
and Raymond, A. J, C.) Topendas v. Emperor 
25 Cr. L. J. 761 : 81 I. C. 249 : 1925 S. 116, 

— Jury — Misdirection-^Failure to read 

tvidence^Benefit oj doubt 

Failure to read material portions of the evi- 
dence in the charge to the jury is not a misdirec- 
tion, justifying the reversal of the verdict. So 
also the omission to direct the jury to give the 
benefit of the doubt to the accused. (Bakey, J. 
C.) Rahimbeg V, Emperor. 7 N. L. J. 208. 

’Murder -^Conviction for — Retracted con- 
fession — Approver^ 

Where there is a conflict between the retracted 
-confession of one of the accused and the evidence 
of an approver and they are the main heads of 
evidence on a charge of murder, the court will not 
convict the accused on the strength of that 
evidence without corroboration from outside 
testimony. [Neave and Kendall, /jr.) Paramesh- 
WAR V. Emperor. 11 0. L. J. 325 : 82 I. c. 135 : 

25 Cr. L. J. 1207 : 1924 Oudh 369. 

Order directing— detention of property 

of stranger— Propriety of. 1924 Cal. 455. 

Previous conviction — Not to be let in 

till the end. Maung E. Gyi v. Emperor. 

1924 Rang. 91. 

—Private Prosecutor— Lucr/s standi, 

5 Pat. L, T. 404 : 2 Pat L. R. 165 (Cr.) : 

2 Pat. L. R. 187 (Cr.) : 25 Cr, L. J. 446 : 

77 I. G. 734 : 1924 Pat. 283. 

j Prosecution evidence not believed as to 

main portions — Conviction on the rest. 

Where in a criminal trial, the prosecution 
■ovidence is disbelieved in the main, it is unsafe to 
base a conviction or to rely upon portions of the 
«am 0 or reconstruct a storv out of the balance 
which is not disbelieved. (Foster, J.) Joharmal 
AIarwari V, Emperor. 5 Pat. L. T. 635 •. 

25 Cr. L. J. 724 : 81 I. C. 212 : 1924 P. 813. 

*“ — Public prosecutor— ‘Duty of. 

There should be on the part of the Public Pro- i 
secutor no unseemly eagerness for or grasping! 
at conviction, He is not to aggravate the case 
against the prisoner but has to perform his duties 
with that calmness and impartiality which should 
■evpr characterise the public prosecutor. He has 
to aid the Court in discovering the truth and also 
in the discharge of its duty to do justice as be- 
tween the Crown and the accused. (Kinkhede, A. 
C.) Anant Wasudeo V. Emperor, 

7 N X. J. 156 : 1924 Nag. 243, 

■■ P unishment — Daily fine. 

It is bad in law to impose a daily fine in antici- 
pation of the commission of an offence, for at the 
time the charge was laid against him no such 
offence had been committed. (Kulwant Sahay, /.) 
Parcham Sao V. Emperor. 82 I. C. 717 : 

25 Cr, X. J. 1357. 


CRIMINAL TRIAL. 

Quashing of proceedings — Power of High 

Court. 

Though the High Court has power to quash a 
Criminal proceeding in its early stages before 
evidence is recorded, the High Court would exer- 
cise this power only very sparingly in excep- 
tional ca.ses. (NewhouJd, Ghose and Cuming, JJ,) 
Nripendra Bhusan Ray v- Gobinda Bandhu 
Majumdar. 39 C. L. J. 236. 

82 I. C. 266 : 25 Cr. X. J. 1258 ; 1924 Cal. 1018. 

Sentence — Considerations — Public in- 
terests 

\ Appeals to the compassion of a Court on senti- 
mental grounds have certainly been legitimately 
allowed as extenuating circumstances to warrant 
a lighter sentence, but the public interest in a 
case and its sensational character should be de- 
finitely excluded from consideration. [Pipon, J.C.) 
Bodhraj V. Emperor. 76 1. C. 105 : 

25 Cr. L. J. 106. 

Sentence — Conviction under two sections 

— Concurrent sentences. 

Where a Magistrate convicts under two sections 
and intends to pass concurrent sentences, it is a 
very common though somewhat slovenly method 
of expressing the conviction to say, “ I pass sen- 
tence under Ss,326 and 148” or whatever the sec- 
tions may be. Such a sentence must be interpreted 
as meaning that the Magistrate passed concurrent 
sentences under each section. (Daniels, /.) 
Sohan Ahir V. Emperor. 22 A. L. J. 263 : 

X. E. 5 A. 88 (Cr ) : 
25 Cr. L. J. 992 : 81 I, C. 640 : 1924 A. 492. 

5 ^ ntence —Previou s con viction s — Effect 

of. 

Greater discretion should be exercised by the 
mofussil courts in making the penalty fit the crime 
and the practice of committing petty offenders to 
the Sessions Court after three or four convictions 
should cease. Even if such persons are com- 
mitted there is no necessity for toe sessions judge 
to inflict a vindictive sentence. A sentence of 
five years rigorous imprisonment for stealing 
purse containing Rs. 1-2-0 is highly excessive, 
(Macleod, C. J. and Shah, /,) Emperor v. Gala 
Mana. 26 Bom. X. R. 434 : 1924 Bom 453. 

Sentence — Suspension of — Grant of bail. 

When an appellate court or a court hearing a 
revision admits the appellant or the applicant to 
bail or orders that a fine should not be paid up 
till the disp.isal of the case, he thereby orders the 
suspension of the sentence, (Mukerjee, J.) Bhag- 
WAN Das V. Emperor. 22 A. L. J. 1103. 

-Separate conviction— Offences under 

Railways Act and Penal Code — Propriety of 
Where a number of accused are charged of 
rioting and also forcibly molesting railway 
passengers, separate convictions under S. 127, 
Railways Act and S. 147, Penal Code, are justi- 
fied. (Moti Sugar, J.) Allah Ditta v. Emperor. 
25 Cr, X. J. 435 ; 77 I. C. 723 : 1924 Lab. 585. 

Sessions case — Shorthand notes of pro- 
ceedings. 25 Cr. X. J. 817 I 81 I. C. 353 : 

1924 Cal. 257. 
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—^Spy — Evidence of — Corroboration, 

The evidence given by a spy requires the 
same amount of corroboration as that of an ac- 
complice [Wazir Hasan^ J*C. and Pullcin^ 

Surat Bahadur v. Emperor. 

11 0. L. J. 640 : 1 0. W. N. 362 : 

25 Or. L. J. 1162 ; 8l I. C. 986 * 
1925 Oudh 158. 

Statement before Police — Retractions — 

Value of. 

A statement made by a witness to the Police 
but subsequently retracted is not safe to rely on 
in a crimmal trial. [Kinkhede. A. J. C.) Ganpat 
y. Emperor. 25 Gr. L. J. 356 : 77 I. C 292 : 

1924 Nag. 281 

Statement by accused — Probation value. 

A person accused of a crime is not bound to 
spea< the truth and cannot be pinned to any 
particular statement he may have made, {Broad- 
way ^nd Campbell, JJ.) KakaR Singh v. Em 
PEROR. 25 Cr. L. J. 733 ; 81 I. C. 717 (2) : 

1924 Lah. 733. 

'Stay of — Pending civil suit — Suit for 

recovery of money — Cheating. 

On an anpHcation for stay of a criminal case 
instituted against the petitioner under S. 420, l. 
P, C. it appeared that the complainant borrowed 
Rs. 200 from the petitioner on 31-~5~"1921. The 
com ‘Uinant failed to repay this sum, according 
to the petitioner, and theretore he instituted 
a suit for the money lent which was due on a 
hand n ite. A,fter the iustitudon of this suit, the 
opposite party, c implainant made a complaint to 
the effect that he had gone to the petitioner 
and repaid his debt but the petitioner had failed 
to return to him the pronote and therefore he had 
been cheated. Held, that the question in the 
civil su t was the same as had to be decided in 
the criminal case, viz., whether in fact the oppo- 
site party p^id the petitioner and if so whether 
the hand note had been returned or not. This 
was a case in which the criminal proceedings 
should be staved and it should be left for the 
civil court first to decide whether the complain- 
ants plea of pavment and refusal of the hand 
note is a ga*^uine plea or not. (Adamiy /.} Banam- 
BAR Chhotora z; Natha Behera. 

2 Pat. L. R. 201 (Cr.) : 1925 Pat. 193 (1). 

-—Summons case fried as warrant case — 

Cross-examination of prosecution witness on re- 
call not allowed — Prepidice. 

A summons case was erroneously begun to be 
tried as a warrant case and charge framed. The 
prosecution were recalled for cross examination 
when he mistake was discovered, whereupon the 
court cancelled the charge and refused cross 
examioati m. Held, the procedure was wrong and 
had prejudiced the accused. [Pullan, A J C.) 
Ram Ratan v. Ram Sagar. 82 I. C. 279 (2), 

Test identificaitjn note — Admissibility. 

A te'^t identification note made by a Magis- 
trate is not admissible in evidence as evi- 
dence of identification without examining the* 
Magistrate as a witness. {Kulwant Sahay, J.\ 
BhagawatJha V. Emperor. 81 1. C. 45 : 

25 Cr. L. J 657. 


CUSTOM. 

1 ndenti fica ti o n of acou se d — R ecessi ty for 

— First information — Police-officer refreshing 
memory. 

The charge against the petitioners was that 
they formed an unlawful assembly ar.d had enter- 
’ ed the field of occurrence where the complainant’s 
part, we e getting their paddy seedlings uprooted, 
i There was no allegation of any assault at all 
I against the petitioners. The stoi'y was that ihe 
j defence party had assembled some Pathans from 
I Kothi to help them in their attempt to take pos- 
j session of the land and two of the petitioners 
j were alleged to have been two of these Pathans, 

I As a matter of fact one of them was not a Pathan. 
j In the first information g ven in the case the 
I names of the tvvo petitioners were not meaiioned, 

( The witnesses examined gave ambiguous or 
evasive answers when questioned whether they 
had nam d these two petitioners to the police as 
having been present The police sub-inspector 
was asked whether the witnesses had named the 
two petitioners to him and said that be could not 
remember. When asked to refresh his memory 
from the diaries he refused to do so and the 
Magistrate did not compel him to look into those 
diaries for the purpose of answering the question 
as he ought to have done. that the evi-- 

dence of identification ot the two petitioners was 
aosolutely unsatisiactory and the case should be 
sent back for rehearing. {Adami, J.) Syed 
Sultan Husain v. Emperor. 2 Pat. L. R. 202. 

Unsoundness of mind of — Plea — Inquiry 

into the fact of unsoundness — Burden of proof.. 
See Cr. P. Code, S. 465. 51 C. 827. 

Witness — Costs of summoning — Party if 

can be ordered to pay. 

All criminal proceedings being at the instance 
of the crown, expenses of summoning witnesses 
TT»ust be borne by the crown. It is open to a 
Court to refuse to summon a witness on the 
ground the application to summon him was 
frivolous or vexatious, but having once decided to 
summon him the court has no power to direct the ■ 
applicant to deposit into court the expenses. {Kul- 
want Sahay, J.) Nand Kishore Misra v- Kalka 
Misra. 1924 P. H. C. C. 196 : 77 I. C. 810 : 

5 Pat L, J. 487 : 5 Cr. I, J. 458 :1924 P. 695. 

CRIMINAL TRIBES ACT, S. 22— Conviction under 
Solitary confinement if can be ordered 

46 A , 114 : 1924 A. 319, 

CUSTOM — Abadi— Right of tenant to transfer 
house site — Custom — Right of landlord to enter. 

According to the general custom prevalent in 
the North Western Provinces, a person a£.ricul- 
turist or agricultural ‘ tenant’ who is allowed by a 
Zaraindarjto! build a t Ouse for his occupation in the 
abadi, obtains, if there is no cialj contract to the 
contrary, a mere right to use that house for him- 
self and his family so long as he maintains the 
house, that is, prevents it from falling down and so 
long as he does not abandon the house by leaving 
the village. As such occupier of a hou e in the 
abadi occupying under the Zamindar, he has, un- 
less he has obtained bv special grant from the 
Zamindar an interest which he can sell* no inter- 
est which he can sell by private sale or which can 
be sold in execution of a decree against him 
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except in the materials of the bulding. {Wazir 
Hasan, A, J. CJ Mt Azmat Un Nissa v. Ganesh 
Prasad. 10 0. & A. L. R, 1303 : 11 0 L. J. 515 : 

1 0. L. J. 750. 

— Adoption — Daughters son — Eligibility 

for. 

Aa adoption of the daughter’s son is valid 
although the theory no doubt exists that to 
■qaalif', tor adoption a man must be the son of a 
woman, whom the adoptive father could have 
married, hi this part of the Punjab, which adjoins 
the United Provinces the nomination of an heir 
on lines resembling the Kritrima Hindu adop' 
tion is unknown, that is to say even amongst 
people governed by agricultural custom the 
adoption that takes place is the lull Hindu adop- 
tion Dy which a man is transplanted from his 
natural family to his new fau^ily and is entirely 
cut off from his past. [Harrison, and Zafar AH 
JJ,} Kirpa V Rabi Datt. 5 Lah. 134 : 

78 i. C. 74 ; 6 Lah. L. J. 35 : 1924 Lah. 457. 

* Adoption — Collateral — Succession — Onus 

— Ross of Sultana in Panipat Tahsil of Karnal 
District. 76 I. 0. 754 (2). 

Adoption — Ejfect Female heirs — 

Position of, 

Unuer the customary law of the Punjab, adop- 
tion or appointment of heir is intended to make 
provision for succession. It is not necessarily 
equivalent to a gift of all the property to such per- 
son. The female heirs of such an appointed heir 
will be in no better position than the female heirs 
of a natural son. {Scott-Snuth and Fforde^ 77.) 
Nathal V. Mt. Dhan Kuar, 79 I. C. 115. 

Adoption — Eligibility for — Hindu Raj- 
puts — Adoption of agnate — Onu^ of proof. 

As the adoption of an agnate is allowed by the 
Hindu la V as well as by the custom prevailing ge- 
nerally among, Hindus in the Province ot Punjab, 
the initial onus is on the plaintiff prove that the 
custom aid not exist in hts tribe of Hindu Rajputs 
of the Silooar got of Mauzah saloh in Una TuhsiL 
of the Hushiarpur District. A statement made in 
the Riwaj-i-am of i9l3 in answer to a question 
that no Custom of adoption existed at all among 
Rajputs in Una Tahsil being (i) unsupported by 
instances \2) epposed to the general custom, (3j 
at variance with the Statement made in the Riwaj- 
i-an of i8h9 and (4) contradicted by the answer 
given to question No. 69, was of no value and 
cannot have the effect of throwing the onus on to 
the deiendant._ 84 P. R 1917 ; 4 Lah. 99 ; 2 Lah. 
366 Kei. [Matineaii and Moti Sugar, 77.) Pohlo 
V. Nanwardhan, 1925 Lab. 206 : 5 Lah. 4u9. 

Adoption ---J at s — Sister* s son — If could 

be take7i in adoption^ 

Under the Punjab customary law among the 
Jats of the village of Lakraya in the Jhajjar Tah- 
sil the a iopboiiof a sistei’s son is valid. [Harrison 
■and Campbell^ 77.) Hira v. Shibbu. 

6 Lab.L. J. 442. 

Adov Ho It— Kashmiri Brahmins — Upana- 
^anam performed— Validity, 

Kashmiri Brahmins in Amritsar are governed 
matters of adoption by custom and not by 
Hlinda Law. The adoption of a boy of 15 or 16 


CUSTOM. 

whose upanayanam had been performed is valid. 

Evidence to show that tne community had 
recognized the validity of the adoption for 15 
years and that the boy had performed the funeral 
of hi.s adoptive parents is admissible to prove its 
validity. [Sir John Edge,) Durga Devi v. 
Shambhu Nath. 22 A. L J 394 : 

26 Bom. L. E. 557 : 5 Lah. 200 . 
34 M. L. T. 93 (P. C.) : 1924 P. C. U3: 
80 1. C. 935 : 29 C. W.N. i06. 

'Adoption— Proof. Mehan Singh v, 

Kehar Singh. 75 1. C. 317 : Lah. L. J 39. 

Adoption--Proof — Gr and’ daughter' s son. 

The burden of proving the validity i f an adop- 
tion of a nen-agnate like a son’s daughter’s son 
when near agnates are existing, is on the person 
setting up the adoption. There is no custom 
validating such an adoption among the jats of 
Lehli Kburd, in the Hoshiarpur District, [Shadi 
Lai, C. 7, and Lumsder, J.) Bursingh y. Dalip 
Singh, A924 Lah. 532. 

Adoption — R ghts of adopted son in 

natural family. NUR DiN v Rqshan Din. 

1924 Lah. 800, - 

Adoption— Rai Brahmins of Mohra 

Bhatian — Adoption of uncle's daughter' s son. 

In the Punjab, tne Hindu Law bf adoption is in 
many respects modified by custom. Among the 
Rai Brahmins of Mohra Bhuttan Tahsil, the 
adoption of uncle’s daughter’s son is recognized 
as valid. [Martincau and Moti Sagar, 77.) BashU 
Ram v, Piara Chand. 75 I. 0. 938. 

Adoption — Sister’s son — Hindu jats — 

Hoshiarpur District. Naman v Batan Singh, . 

1924 Lah. 37. 

Agricultural tenant allowed to build a 

house on a site in the village — His power to use 
and transfer tne house — Onus, 

Where an aggricuUural tenant is allowed to 
build a house on a sue belonging to a Zamindari 
situate in an Abadi which, thouga included m a 
Municipal area, still retains the characteriscics of 
a village, he has, ia the absence ot pi oof ot some 
contractor custom to tne contrary, only the right 
to use the house so long as he maintaius it, wuh- 
out any right to transfer it, 

Held aUu, ihat it is really on the agricultural 
tenant to show ttie existence of a custom under 
vvnich he couid transfer his huuse, and not for 
thezamiadar to prove a custom of forieiiure or 
escheat it if tne house were transferred. 20 All. 248; 

2 O. L. ]. 305 followed. [Kcnaatl^ A J, c.) 
BhikhaIT Lal V, Hadi Ali lu 0. & A.L.R. 1159 : 

82 1. C. 810 ; 11 0. L. j. 738 : 

1 0. W. 1^. 520. 

Alamalikarzrf adna malik — Position of 

—Death of adna malik — No heirs — If Land re- 
verts to ala malik. 

In some parts of the Punjab ala maliks are the 
real proorietors, the adna maltks having only 
rights of occupancy. In other parts, the latter 
are the real proprietors the former having a 
claim to a percentage of the revenue. The ala 
maliks cannot succeed to the adna maliks if he 
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dies without heirs, unless there is a custom to j 
that effect. (Martineau and Mofi Sagar, JJ.) \ 
KhurshaidIAlam V, Chaudhri phango. I 

5 Lah. 382 : 791. C. 91 : 1925 Lah. 34. j 

I 

Alienation— Ancestral land — Burden of\ 

'proof on. those seeking to set aside alienation. 

The plaintiff respondents sued for a declaration j 
ffhat a i^ift of certain land, dated 22nd July 1918, 
.by Mussatnmat Sobhi, widow of Kaula, to her 
daughter Mussammat Bishni, should not affect 
the reversionary rights of the plaintiff. 

In the kaifjiyat deh of 1888 the proprietors of 
Patti Sudh Singh where the land in suit is 
situated, stated that Kuman. Sukhia and Dhuman 
were their ancestors, and that Dhuman’s branch 
held oae plough and Kuman and Sukhia half a i 
plough each. Kaula was the descendant ot | 
Sukhia and the plaintiffs were the descendants of | 
Kuman and Dhuman. i 

The kaiffiyat deh showed that Phanu was j 
another proorietor in this Patti and th-^t his share j 
in the land was proportionate to two and a half | 
ploughs. Held, that it was not legiti mate from | 
these facts to draw the inference that the father I 
of Kuman Sukhia and Dhuman must have held ; 
the land, {Scotf-Smith and Forde, //.) jMt ; 
Basanti V. Kabul Singh. 6 1 I. J. 127 : j 

80 I. C, 329 ; 1924 Lab. 465. | 

Alienation — Ancestral land — Rajputs of j 

■Canachtir—Onus. 

The powers of alienating ancestral land posse.ss- 
edby the Rajputs of Gan^ichur are restricted and 
in the presence of near collaterals they cannot : 
alienate in favour of more distant ones. In all such j 
cases of alienation, the onus is on the alienee to | 
prove the validity of the alienation. {Martineau 
■and Moii Sugar, JJ.) Kyas Muhammad v 
Banna 78 I. C. 183 : 1925 Lih 110 

-Alienaiion — Ancestral property — Tiru' 

vanas of Shahapur District 

Under the customary law of the Punjab, Tiru- 
vanas of Shahapur have absolute povvers of alie- 
nation over aucestral property. [Abdul Raoof ; 
and Moti Sugar, JJ ,) Sher Muhammad Khan v. 
Dost Muhammad Khan. 78 I. C. 451. 

Alienation — Ancestral land — Son’s right. 

76 I. C. 592 : 5 Lah. 2l2. 

Alienation — Awans of Talgang Tahsil 

— P^wer of disposal over ancestral property by 
gift or will. 

Ancestral property can be gifted wdthout anv 
restriction by sonless Awans of the Talagang 
Tahsil; consequently it can also be willed away. 
Such a presurnption was, however, rebutted by an 
-entry in the riwaj-i-an of 1901. {-^hadi Lai, C J. 
and Le Rosdgnjl, J.) Mt RaGHi v. Baza, 

5 Lab 34 : 1924 Lab. 452. 

Alienation — Brahmins— Borrowing 

money for trade. 

In the case of the Punjab Brahmins who have 
taken to agriculture only recen ly and not a a sole 
Source of living, there is no rule which prohibits 
an alienation of ancestral land for rai^mg funds to 
carry on a trade. The case of Jats is different. 
iMartineau, /.) Ram Kishen v, Khiali. 

1924 Lab. 685. 


Alienation — Consent of reversioners— 

Effect. 

Where a widow' alienates ancestral property 
with the consent of a near reversioner, it does not 
preclude a more remote reversioner from chal- 
lenging the alienation, as h'=‘ does not deri'-e his 
right from the nearer reversioner. [Le Rossi^nol 
and Harriso7i, JJ.) SiNGH Ram v. B hag wan a. 

1924 Lab. 656, 

Alieraffon — Consent of reversioners — 

Sods of reversioners when bound 

1924 Lab. 213 (2). 

ATenation— Exchange— Suits to set 

as’de — Burden of proof. Magina Stkgh v. 
Mota Singh. 1824 Lab 335 ,2). 

Alienation — Gift to daughter by a Son- 
less proprietor of ^ portion of his ancestral hold- 
ing Gujars Hoshiarpur Tahsil. 

A sonle-^s Gujar of the village of Basi Kikran 
in the Tahsil of Hoshiarpur made a gift of 15 
Kanals and odd of land out of his ancesmal hold- 
ing to bis daughter in 1911, In the Riwaj i-am 
of the Hoshiarour Tahsil of 1914 there was an 
entrv orbidding any Gift.among gujars of proper- 
ty move.ible or immoveable to a daughter but it 
was no* sup ort dby instances and was ad- 
mittedly wrong, so far as the restrait t on alien- 
adon of mo'-eab'e property was concerned. Held 
thatthe bu’^den of provingthat the g'ft in question 
»n tlK- cace wa« valid was a light one and the 
onus had been discharged, {^hadi Lai, C. J. and 
Malan, J ,} Umra v Mt Raji 5 Lab. 473. 

-- .Al’enation — Gift — Sister and Collaterals 

—Jats of Issan Mahar. 1924 Lsb. 195. 

Alienation — Lohars of Jagadhari — 

Powers of male proprietors. 

The male proprietors ' among the Lohars of 
Jagadhari are not governed by agricultural 
custom and in the absence of proof to the con- 
trarv, have unlimited powers of alienation. 
{Martineau, J.) Ghulam Sabir v. Taba Hussain. 

1924 Lab, 652. 

Alienation — Limited owner — Rever- 
sioner. Nawaz Khan v. Mt. Lora Jan. 

1924 Lab. 187. 

Alienation — Necessity — Marriage of 

daughter — R'ason ihle expenditure — ^cale of. 

It is a well-' ecug’dzed custom that a daughter 
should be given some jewellery on the occasion 
of hei marriage, and U is also neces^arv that the 
guests who come to ihe bride’s house on that 
occasion should he properly feasted and enter- 
tained As to what would be a reasonable ex- 
penditu-e bv a widow, one test is t ^ consider 
what Would be reasonable lor a marriage if the 
hut^band were living. Tne same amount would 
! be reasonable on the part of the wid w after 
death 'f the circumstances of the estate re- 
; mained the same. {Moti Sugar. J.) Munshi v. 

I Ghanaya. 6 L. L. J. 133 : 

I 80 I. C 332 : 1924 Lib. 500. 

Alienation — Necessity — Monev borrowed 
for the purposes of Subsistence- 1924 lab. 41. 

Alienation — Necessity — Proof of -Vendor 

a spendthrift. 
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In the case of alienation of ancestral property 
by a person of bad character wi-'o is a spendthrift, 
the )nus is heavily on the alienee to prove neces- 
sity n^t only with regard to the debts d le to him 
but those due to other persons also. [Abdul 
Raoof, 7.) Nathu Ram v. Karta R^vm* 

1925 lah. 132 tl) : 6 lah. I. J. 462. 

Alienation — Proprietors — Consent of 

■—Necessity for. lt^24 Lah. 246. 

— Alienation — Occupancy rights — Suit to 

challenge — When maintainable 

A collateral of an occupancv tenant impeaching 
an alienation by the latter of his occupancv rights 
mast prove that he is entitled to succeed on the 
death oMhe occupancy tenant and that had the 
subject-matter been proprietary righrs he could 
have maintained the suit. [Shadi Lal^ C, J and 
Lumsden, J) Mt. Sardhi Ralla. 

1925 Lah. 157 (1) 

Alienation — Setting aside — Suit hy 

fenaote reversioner'. 

The rnle that where a nearer reversioner is 
precluded from suing or colludes with the alienor 
a more remoter reversioner is entitled to main- 
tain an action to set aside an alienadon of ances- 
tral property has no applicafion to a case where 
the alienor has 3 sons who are minors and v\ho 
are nearer in order of succ<^ssion to the plaintiffs. 
{Abdul Raoof and Moti Sagar, JJ.) Girdhari v 
Ham ChaND. 6 Lah L. t. 224: 

79 I. C. 442 ; 1924 Lah 646. 

Alienation — Setting aside -‘Minor re- 
versioner — SuH on behalf of^ for declaration — 
Limitation — Punu Lim. [Custom)— Act (/ of 1920). 

Though it is open to the court to grant a decla- 
ratory decree in a suit to congest an unnecessary 
alienation if the suit is brought bone'^ilv on be- 
half of a minor reversioner to protect his inter- 
est, it would not be proper to pass such a decree 
in a case where the mi^or is me-'Clv a fi:?ure-head 
and the real plaintiff is the alieno*' himself, who 
has caused the suit to be institu ed for the pur- 
pose of undoing his own acts Where a minor re- 
versioner bri’ gs a suit to contest the sale of ance- 
stral properties bv a son ’ess proprietor a decree 
cannot be passed in favour of the plaintiff if the 
suit brought bv the next major rever toner in his 
own name would have been barred hy hmitaHon 
[Martineau and Moti Sagar^ JJ ) Dad v. Lal 
6 Lah. L. J. 334 : 5 Lah. 389 : 82 T C 626 : 

1925 Lah. 24. | 

Alienation — Rights of grazing. 

According to the Wajibnlarz the area in ques- 
tion was specially set a part for the sole use of 
the Labanas. it being clearly laid down that 
they and they alone could exercise these 
rights. The proprietors even aprtear to have 
b^n excluded from using this land for grazing 
purposes, this amounted to an easement 

and speaking broadly, easements are generally 
inalienable apart from the property to which 
they are appurtenant. As the right to graze, etc., in 
these lands was specificahy given to a definite 
set of persons every member of that set has aright 
to defend bis rights against any infringements of 
them. The plaintiffs, are vitally interested in 
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maintaining the exclusive right of Labanas to 
exercise these rights and have therefore a locus 
standi to sue in respect of such infringement. 
The right to use the land for grazing pur- 
poses cannot be alienated by one of the owners 
of the right, for by doing so he introduces 
(as in the present case) a foreign element in the- 
class of persons to whom the right was specifi- 
cally restricted. [Broadway, /.) Kirpa v, 
Gulaba. 5 Lah. L, 3. 546 : 80 I. C. 503 : 

1924 Lah. 223 (2) . 

Alienation— -Soneless proprietor — An- 
cestral land, 1924 Lah. 102. 

Alienation — Will by sonless proprietor — 

Khot Sarangof Talagang Tahsil, Attock Disirict,_ 
Mt. Rakhi V. Baza. 75 i. c. 659. 

Ancestral land — Burden of proof — 

Deserted site— Nature of rights. 

Where the inhabitants of a village left the 
village and went away elsewhere, deserting the - 
village-site and the lands and after 25 years some 
01 their descendants came and occupied the same- 
it must be held to be their self- acquisition and not 
ancestral land. Tnis rule applies even if the 
descendants came and occupied what their 
ancevstors owned. The onus of proving land to ■ 
be ancestral is on the person who sets it up. 
[Lumsden, J,) Ram Saran Das v. Harphul 

1924 Lah. 677. 

Ancestral land— Houses — Appanages, 

Where a person owns ancestral lands and a- 
bouse in the Punjab, the house is to be considered 
an appanage to the lands. [Martineau and' 
Moti Sagar, JJ.) Kyas Mahammad v. Banna. 

1925 Lah. 110. 

Ancestral property — Attachment — If 

reversioner can sue for declaration of invalidity^ 
The attachment of ancestral property does not 
affect injuriously the rights of a reversioner who 
has only a contingent interest and hence he can- 
m t sue for a declaration that the property was 
not liable to attachment. [Broadway and Zafar 
AH, JJ.) Shib Deo Singh v, Uttam Singh. 

1925 Lah. 84. 

Ancestral property — Descent through 

females — If alters nature of. 

The fact that ancestral property descends, 
through a female such as a daughter does not alter 
the nature of the property. It remains still ances- 
tral in the hands of her descendants. [Shadi Laf. 
C. J and Lmnsden, J.) Mt. Husain Bibi v. 
Hayat. 1924 Lah. 565. 

Ancestral property — Joshi Brahmins of 

Mallzor Salauran — Ghar Shanhar thasil Hoshiar- 
pur— Whether succession governed by custom or 
Hindu Law, 

The plaintiffs appellants claimed their right to 
succeed J on his death, on the strength of custom 
und r which they as collaterals excluded J’s 
daughters. 

Held, that the onus of proving the existence 
of such a custom lay on the appellants and that 
the evidence in the record did not give a single 
instance of a daughter having been excluded* 
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by collaterals so far Mauza Saila kalan was con- 
cerned. [Broadway and HoH Sagar, JJ,] Anant 
KAM V. Ham Rattan. 5 lah. 547. 

Ancestral property — Land purchased 

from collateral. 

Lai.d ceases to be ancestral if it comes to a per- 
son otherwise than by descent or by reason 
merely of connectioa with the common ancestor. 
Hence laud purchased irom a collateral is not 
ancestral in the hands of the vendee. [Broad- 
way, J.) Ghania V. Phuman Singh. 

79 I. C. 170. 

Ancestral proper ty — W hat is. 

Land ceases to be ance.dral if it comes into the 
hands ^f an owner otherwise tnan by descent or 
by reason merely ot his connection with the com- 
mon ancestor. [Moii Sagar, J.) Nagina Singh 
r;. JiwaN Singh. 79 I. C. 107 : 1925 Lah. 87. 

Ancestral property —Property inherited 

from maternal grandfadier. 

Land inherited through a daughter is regarded 
by custom as, ancestral property in the hands of 
the daughter’s son so that his sons may control 
his disposition of that property. 32 P, R. 1895 
foil. 

RossignoU J . — The principle underlying the 
Punjab custom of agnatic succession is the reten- 
tion of the land first in the family and then in the 
tribe, in the case of endogamous tribes, the 
postulates are satisfied whether the succession is 
through a male or female' for in either case the 
land remains if not in the family at any rate, 
within the tribe, and it is especially among such 
tribes that a daughter is allowed to succeed as an 
heir even in the presence of agnates. In such 
cases a daughter and her heirs cannot be conced- 
ed wider powers of disposal than lineal heirs in 
the male line. [Shadi Lal^ C. J. Scott-Smith, Le 
Rossignol, Broadway and Ahdnl Raoof, UP] Mt. 
Attar Kuar v. Nikkoo. 6 Lah. L J. 216; 

5 Lah. 356 : 80 I. C, 534 ; 1924 Lah. 538. 

Ancestral property— Gift to daughter 

— Reverter— Onus of proof , 

Landed property gifted to a woman by her 
father reverts to the line of the father w^en she 
dies without male issue, as its character of 
ancestral property is retained throughout. The 
onus of proving that there is no reverter lies on 
the person who sets it up. [Pipon, J. C.) 
Ghulam Khan v. Ghulam Haider Khan. 

75 I. C. 2i4. 

Ancestral property — Presumption — Self- 

acquisition to be proved. 

The evidence in a case showed that the village 
was originally founded by the common ancestor 
of the parties. Hf/d, unless it could be shown 
the lands went out of the hands of the family and 
again later acquired by one of the claimants or 
his predecessor- in-tide, it must be presumed to be 
ancestral land.(d6did Raoof, J.) Maula Dad z\ 
Ali. 5 Lah. L. J. 449 : 76 I. C. 147 : 

1924 Lah. 263 [1). 

Applicability of — Inheritance— Pa than s 

of village Kulal, Karnal district — Value of gov- 
rnment notification including a tribe as ag 
riculiural. 
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* In matters of inheritance, Pathans of the vil- 
lage of Kutal ill the Tashd anddiscnci of Karnal 
are governed oy Mahumadan law and not oy cus- 
tom. A notification by ‘^uveinmcut that a par- 
ticular trine IS an agricultural tribe does not 
' raise any presumption mat it is gO’. erued by cust- 
om and n:jt by personal l-avv ifi P. R. iouo iollow- 
ed. [Zafa^ Ah, J,} Khan AiuHAMAD KhaN v. 
Mt. Kurjahah Legam. 6 Lah L. J. 340 ; 

82 L C 609 ; J.924 Lah 731. 

Essentials of — Rights of passage by boat 

— Legality of custom. 

The essential characteristics of custom are that 
it mu^st be of inunemorial existence, it must be 
reasonable, ii must be cenam and it iuust be con- 
tinuous. Every custom must have been in exis- 
tance preceding the memory of man and ii the 
proof was carried back as far as living memory 
would go it suould be presumed that the right 
claimed had existed irora tune ot legal memory. 
Want of continuity or luterruption or disturb- 
ance raises a strong piesumption as to its non- 
exisience. Toe reasonableness of custom is -sO 
very necessary that il it be against reason, it has 
no force in law The commencement must be 
based on a reas-onable cause for if an alleged cus- 
tom is unreasonable in its origin, no usage or 
continuance can make it good; but by this, all that 
is meant is that it is sufficient if no good legal 
reason can be assigned against it. As to the ele- 
ment of certainty not only should its nature be 
certain, but t lere should be certainty in respect 
01 the localiiy where it e.^iists and also in respect 
o/ the persons affected by it. 

4 Customaiy right of boat passage may exist 
over the water of another by virtue of a custom, 
inch rights existing by custom are to be distin- 
guished from public rights of boat passage which 
arise from dedication or grant and from private 
rights ot boat passage which are easements pro- 
perly so called A customary right of boat pass- 
age is One wh'ch may be enjoyed by any member 
01 a body or cla;3S of persons, or may exist only 
for the beneht ot a limited section of the public 
and it cannot be used under a claim of right by 
any person who is not a member of that body or 
class in whose favour it exists. Such customary 
rights may exist in favour ot the inhabitants of 
one particular village or more villages than one 
sufficiei.tly well defined. [Maker ]i, /.> Krishna 
Kumar Deb v. Atul Chandra Grose. 

39 G. L J. 61 ; 1924 Cal. 998. 

Evidence of — immemorial user — Proof of 

The length of time during which user or enjoy, 
ment ot rights alleged to exist by custom, that is 
to say, the existence of a custom must be showm 
depends upon the circumstances of each case. 
General proof of the existence uf a custom, as far 
back as living witnesses can remember, is treated 
in the absence of any sufficient rebutting evidence 
as proving the existence of the custom from lime 
immemorial. Evidence of the exisience ot an 
alleged custom for a period ot 20 years may 
be sufficient to warrant a Couri in finding as to 
the existence of .the custom Irom time immemorial. 
[Dalai. J, €■) Manna Lal v. ThakUR Jai Indar 
Bahadur Singh. 26 0. C. 386 ; 76 I. c. 774 . 

1924 Ondh 157. 


Y D 1924—35 
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Evidence of- Custom set up to be pre- 
cicely proved — Proof of different Custom. 
Nathunni Hai V, Sir Rameshwar Singh Baha- 
dur. 1924 Pat. 147. 

Gift — Gift to two donees without defin- 
ing shares — Tenants-in-common. Musa v, GUL 
Mahomed. 1924 Lah. 389. 

Gift— Collaterals— Jats of Hoshiarpur. 

The powers of alienation possessed by the Jats 
of Hoshiarpur district are extensive and a gift of 
land in favour of a near agnate for services ren- 
dered is valid by custom. [Martineau, /.) Pohlo 
V, Dalip Singh. 78 I C. 995. 

Hindii. Jats of cJiunni Kurd, Kharar 

Tasil — Adoption of a daughter' s son in the pre- 
sence of Collaterals — Validity— Onus. 

The adoption of a daughter’s son by a sonless 
Hindu Jat proprietor of chunni Kurd must have 
the sanction of custom and the onus of establish- 
ing that custom is upon the person who asserts 
that he is competent to adopt a daughter's son in 
presence of near agnates irrespective of their 
assent, the presumption at the outset being aga- 
inst that power. N Ralla v. Budda (Full Bench) 50 
P. R. 1893 followed. 50 P. R. (1871) Hari Singh 
V. Gulaba ( 129 P. R. 1882 Bhup Singh v. Nehal 
Singh dissented from, (Camphel and Zafar Aliy 
77.) Hari Singh 7-. Rattan Singh. 5 Lah. 519. 

Heirship —Persons of the same caste and 

Got— Inference. 1924 A 1 225 (l)i 

Istfibant — What is. 

According to the custom of isstribant in certain 
families in Upper India, if a deceased Hindu has 
children by a number of wives, his property is 
devided according to the number of wives irres* 
pective of the number of children and in such 
cases a uterine relation how low soever excludes 
a mere consaguine relation how high soever. 
But this does not apply as be ween persons of 
different degrees, {Wasir Hasan, J.C. and Neave, 
A, 7. C.)BRnRAj Bux Singh v. Bhawani BUx 
Singh. 1 0. W, N. 231 ; 11 0. L. J. 586 : 

1925 Oudh 173, 

Landlord and tenant^ Custom entitl- 
ing tenant to sell materials as well as sites of 
houses belongijtg to zewindar. 

Though it is not impossible for a custom to exist 
in an agricultural village under which the ryots ; 
may be entitled to sell not only the materials of 
their houses but also the site thereof which be- 
longs to the Zemindar, such a custom can, how- 
ever be recognised only when there is absolu- 
tely clear evidence to that effect. [Maker ji, 7.) 
Ali Husain v. Syed Mazahir Husain. 

L. R. 5 A. 115 (Rev.) : 79 I.C. 134 ; 

1924 All 477. 

Local and fandly custotn — Diff^erence — 

Former must be pleaded with particulars as to 
area. Custom not to be extended by analogy. 

A local custom is one binding on all persons in 
the local area within which it prevails, and 
differs entirely from a family custom, binding 
only On members of the family as to rules of 
descent and so forth. It is one which must be 
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pleaded with particularity as to the local limits 
of the area of which it is alleged to be the custom, 
and the evidence ■ must be evidence as to the 
prevalence of the custom in that area. Except so 
far as analogy may serve to explain anything that 
is in itself obscure, the custom of other localities 
are not relevant. 1 Cal. 186; 9 B. L. R. 274 and 
Marquis of Anglesey v. Lord Hatherton, 10 M. 
and W. 218, Ref. [Lord Sumner) Kumar Satya 
Narain Singh v. Raja Satya Niranjan Chakra- 
VARTHI. 3 Pat. 183 : 28 C. W. N. 351 : 

34 M. L, T. (P.C.) 27 : 5 Pat. L. T. 171 : 

79 I. C. 825 : 51 I, A. 37 : 1924 P. C* 5. 

Marwari Silawates — Females if ex- 
cluded from inheritance. 

Among Marwari Silawates there is custom in 
derogation of the Mahomedan Law by which they 
are governed excluding females from inherf- 
tance. [Kennedy, J.C. and Raymand, A.J.C.) 
Usman v. A.^^at. *3 8 I.C. 23. 

Mercantile usage— Proof of. 

To prove a mercantile usage, the proof needs 
not either the antiquity, the uniformity or the 
notoriety of the custom which becomes a local law. 
The usage may stil! be in course of growth ; it 
may require evidence for its support in each case 
but in the result it is sufficient if it appears to be 
so well known and acquiesced in that it may 
reasonably be presumed to have been an ingre- 
dient tacitly imported by the parties into their 
contract The custom in order to be legal must 
be certain, immemorial reasonable, and such as 
to render it fair to presume that, both the parties 
had knowledge of it and acquiesced in it. 
[Madgovear, A, J. C.) Goverdhandas v. Rowji 
Hirji & Co. 76 1. C. 62. 

1 Numerous instances before courts — 

Further Proof — J'udtcial decisions. 

Where a custom or usage is repeatedly brought 
to the notice of the courts of a country, the latter 
may bold that it has been introduced into the law 
without the necessity of proof in each individual 
case. 

Judicial decisions recognising the existence of a 
disputed custom in a particular community of one 
place are relevant as evidence of its existence 
among the same community at another place. 
[Baker, 0. 7. C.) Mt. Sano v Puran Singh 
78 1. C.461 ; 1925 Nag. 174, 

•^Personal law— 'When to apply. 

Among parties generally following customary 
law, if no definite rule of custom can be dis- 
covered on a given point, the gap can be filled 
up as a last resort by falhng back on the personal 
law. [Abdul Raoof and Campbell, 77.) Mt, Tabi 
V. Saudagar Singh, 

1924 Lab. 698. 

Pre-emption — Entry in wajib-ul-arz — 

Rebuttal of — No such custom in neighbouring 
Effect of. 

An entry in the wajib ul-arz ot the existence of 
a customary right to pre-empt with regard to 
a village is not rebutted by another entry in the 
wajib-ul-ars with regard to another neighbouring 
rnahal carved out of the same original village 
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recognising full rights of transfer. The latter 
entry may only be the result of the original 
custom having been abrogated in that mahaU 
[Sulaiman and Kanhaiya Lai, JJ.) Imdad 
Husain v. Haider Beg5 82 I. C. 196. 

Pre-emption — Mohaia in a town — Dis- 
trict, Karnal — Sub divisions of a town. 

1924 Lah. 161. 

— Pre-emption — Multan City, I 

The custom of a pre-emption dees obtain in the ! 
sub-division Husain Agabi of the City of Multan, i 
24& 57 P. R. 1906 Ref. [Harrison and Jafar Ali, i 
JJ.) Ahmad ,^Shah v. The Church Missionary I 
Trust Association, London. 1924 Lah. 700. i 

Pre-emption — Tow7i of Chhapal. j 

There is no custom of pre-emption in the town i 
ot Chhapal, Amritsar District. [Le Rossignol, J .) 
Ghasita Singh v. Beli Ram. 

811. C. 740 (1) : 1925 lah, 88. 

.Proof of— Disqualification from inherit- 
ance — Opinion evidence — Value of. 

In order to prove a custom excluding females ^ 
from inheritance instances must be cited in which j 
females set up rights which were denied. The 
mere fact that they did not claim rights is not 
enough. Where under the personal law of the 
parties ue., Mahomedan Law, females have rights 
of inheritance, custom in derogation of it must be 
proved by clear and unambiguous evidence. The 
opinion of members of a community cannot by i 
itself amount to a proof of the custom. [Kennedy, 
J. C. and Raymond., A. /. C,) Usm.a.n v. Asat. 

78 I. C, 23. 

Proof of — Family custom — English and 

Indian Law. 

In proving family customs in India, the rules j 
of English Law as to particular customs are in- | 
applicable, 12 M. 1. A. 91 ; 45 1. A. 14 referred , 
to, [Sir John Edge). Mt. Durga Devi v. 
Shambhu Nath. L. K. 5 P. C. 83 : j 

(1924) M. W. N. 434 : 20 L. W. 216 : j 
1 0. W. N. 569 : 46 M. L. J. 661 (P. C.). 

'Proof — Oral evidence. Mt. Channi 

BiBi V . Ahmad Khan. 1924 Lah. 265, 

Punjab Will — Mahomedzais of Charsad- 

da Tahsil — Disinheritance of sons — Effect. 

Where a will among the Muhammadzais of 
Charsadda Tabsil, Peshawar District, completely 
disinherits the son, it is invalid under the 
customary law. [Pipon, J. C.) Maziuddin v. 
Hassan Khan. 75 I. 0. 397. 

Right to bury deadjn another’s land — If 

can be acquired. 1 K. 702 ; 76 I. G. 588 : 

1924 Rang. 61. 

^Shamilal — Nature of — Sale of proprie- 
tory land— Effect on Shamilal. 

Rights of proprietors in the Shamilat of a vil- 
lage'are not merely accessory to the land held by 
them and where the latter is sold the onus is on 
the puchaser to show Shamilat also was includ- 
ed. iScoii Smith and Fforde, JJ.) Gobind Ram 
V. Ali Muhammad. 79 I. C. 84 ; 1925 Lah 99. 
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Sikh Jilts — I^aicrJial uncle and grand- 

\ mother. 

Under the customary law, among the Sikh jats 
; of Lahore District, a paternal uncle has priority 
i over the grandmother for purposes of inheritance, 

\ [Abdul Raoof and Campbell. JJ,) Mx. Tabi v. 

\ Saudagar Singh. 78 I. C. 932, 

Shamilat — Grazing rights — Cultivation 

— Permissibility of — Suit for declaraiiom-— For m 
of decree. 

Where the plaintiffs, the inhabitants of a village 
enjoyed the right of grazing their cattle, took 
away fuel and cut grass in the shamilat deb till 
1924 and the defendants who were proprietors of 
the land had the right of cultivation, the plain- 
tiffs are entitled to have sufficient pasturage loft 
for their cattle and an injunction restraining 
defts. from bringing the whole of the land under 
cultivation. The decree should state that the 
defendants’ right of cultivation would extend only 
to so much of the land as will leave plaintiffs a 
sufficient amount of area for gra?:ing purposes. 
[Moti Sagar and Martinean, JJ] Kanshi Ram v, 
Mahomed Abdul Rahman Khan. 

6 Lah. L. J. 836. 

Succession — Ancestral property — Proof 

of. 

Where it was clearly established! by the pro- 
duction of the complete pedigree-table that the 
common ancestor of the parties, had founded 
the village, that the land in dispute was held at 
one time by the grandfather of the alienor.. Held 
that unless it could be shown that the land had. at 
any time, gone out of the hands of the family and 
had been re-acquired by the alienor himself or 
some of his ancestors, the presumption is irresis- 
tible that the property must have come to them as 
descendants and therefore must be taken to be 
ancestral, [Abdul Raoof, J) Maula Dad v, Ali, 

5 Lah. L. J. 449 : 76 I. C. 147 *. 1924 Lah. 263 (1). 

Succession— -Ancestral— Presumption — 

Equal shares. Mt. Maryan Bibi v. Ghulam 
MahOxMED. 1924 Lah. 175 : 5 Lah. L, J. 446. 

I Succession— Awans of Manza Nammal — 

\ Mianwah Dt, — Preference of whole blood to half 
\ blood— Murderer if entitled to succeed, to property 
I as heir. 

In the case of collateral succession in a contest 
among the whole blood and the half blood, the 
court may presume until the contrary is proved, 
that when the property of the common ancestor 
was distributed per capita [pagvand) the whole 
blood and half blood succeed together, but where 
brothers of the whole blood subsequently form 
! separate groups and so regulate succession among 
I themselves as to alter the original rule of distribu- 
i tion, the presumption will cease to operate. Held 
I that the presumption had not been rebutted 
I among the Awans of Nammal, Mianwali Dt. It 
i is contrary to public policy to allow a murderer to 
I derive from his crime the benefit of succeeding to 
I the property of his victim or to allow a murderer to 
i oust a mere distant heir from possession of pro- 
I perty to which his victim, it alive, would hayo 
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succeeded. 74 P. R. 1900; 3 Lah. 103; 3 Lah. 242 
Ref, [Abdul Raoof and Cami<bell, JJ.) Sher 
Khan’ v. Muhammad Khan. 5 Lah. 117 : 

1924 Lah. 505. 

Succession — Cog ua tes — Vangh ter' s son — 

Rights of. 

In the absence of all agnates of a childless pro- 
prietor any cognate is entitled to succeed in 
preference to the proprietary body of the village. 
A daughter's son is hence entitled to succeed in 
preference to a trespasser. (Abdul Raoof and 
Martincau, JJ.] Mt. Chambeli v, Bishna. 

78 I. C. 778. 

Succession — Collaterals — Sister — Com 

petition — Preference— Khotis ot pind dad khan — 
Jhelum District, 1924 Lah 321. 

— Succession — Co'widows — Survivor- 
ship on death of one widow — Unchastity — Effect 

oU 

On the death of a childless male proprietor 
leaving behind him two or more widows, they 
succeed as joint tenants and on the death of one, 
the survivor takes by survivorship. Consequent- 
ly the uiichastity of the surviving widow does not 
affect her right. (Le Rossignal and Harrison, JJ.) 
Mt, Bhoti V, Rijhee. 5 Lah. 237 : 

1925 Lah 32. 

Succession- ‘Kalasr a Jat of Dogar Kalasra 

in the Surwam Tahsil, Mussafargarli District — 
Whether daughters lose the tight of succession 
by marriage outside the family '-Onus — RiwaJ-i 
ams 

The question in dispute was whether a daugh* 
ter of a sonless proprietor (Kalasra Jats) who had 
married a man in another family was entitled to 
her father’s estate on her mother's death. The 
plaintiff — appellants who where the reversioners 
contended that she lost the right of succession by 
her marriage and relied upon certaiu entries in 
the Riwaj i-am. 

Held, in accordance with Beg v. Allah Ditta, (45 
P. R, 1917 (P. C.)) there was a presumption in 
favour of the correctness of tne entry in thi Riwaj- 
i-am of 1880, ^nd that the onus of proving the cus- 
tom lay on the plaintihs, 

Held also, that the plainTffs had discharged the 
onus by proving that by custom among Kalasra 
Jats of Dogar Kalasra, a daughter loses her right 
of succession by marrying outside the iamily in 
the presence of her lather's agnate reUtion, 
[Martineau and Moit Sugar , JJ.) Allah Wasayx 
ZoHKAN. 5 Lah 535. 

— Succession — Jats — Sisters — Collatei als. 

1924 Lah. 232. 

Succession — Joshi Brahmins of Hoshiar- 

pur— Daughters. Mt. Bal Kaur v. Mt. Deoki, 
75 I. C. 109 : 6 Lah. L. J. 69. 

— Succession — Kalwan Jats — Daughters if 

exclude collaterals 

According to the custom obtaining among 
Kalwan Jats ot Mauza Wazirpur, Sialkot District, 
a collateral of the 6th degree does not exclude a 
daughter in her succession to her father’s ances- 
tral property. (Moti Sagar, J.) Mt. Jiwan v. 
Wadhawa. 1924 Lah. 537, 
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—Succession —Makwal Jats of Isau mahar 

Muzaffargarh District. 1924 Lah. 195. 

Sucr.ession — Stepmother — Rights of, as 

against sons Riwaj-i-am — Burden of -Proof. 

On 3 question of custom as regards succession 
among Gujars of the Jeelam District the entry in 
the Riwa-j-iam was to the effect that a step-mocher 
would Succeed equally with a sou. Held, that the 
burden lay upon the son to prove that this was 
not the custom and that he had not discharged 
the onus It lies upon the plaintiff to dislodge 
I the presumption arising in favour of such a custom 
by citing instances to the contrary. (Abdul 
Raoof and Moti Sugar, JJ.) Maula BUX v. Mt, 
Tillo. 5 Lah. 274 : 1924 Lah. 556. 

(Punjab) — Succession—Kassahs of Dera 

Baba Nanak in Gurdaspiit District — Adoption ^ 
j Kassabs of Dera Baba Nanak in Gurdaspur 
District follow Mahomedan Law and not 
custom in matters of succession, and no custom 
of adoption is recognised in the Kassab tribe. 
(Martineau and Campbell, JJ). Barkat Ali 
Khan v. Mussammat Karam Bibi. 1923 Lah. 228. 

(Punjabi — Succession — Pagwand and 

Chandwand- -Partitioned estate follows its own 
•system of law. 

When a separate entity created by division or 
partition, comes into being, the full range of the 
succession to that entity is determined by v;hat- 
ever system is in fact proved to be in operation 
in that simple family. But where partition was 
a definite, an accomplished and a long recognised 
fact, it cannot be ignored. And accordingly the 
ambit of that system is confined to searching for 
the full-blood and half-blood within the divided 
and separated area. In that search it is not per* 
missible to undo the distribution and search for 
the collaterals as if under the succession to ihe 
owner of the undivided property. That the por- 
tion allotted to a group should belong as an entirety 
to the members, who, for the time being, form or 
represent the group until the group is extinct, is 
no departure from the ordinary rule as to the 
devolution of shares. As to the re-distribution of 
the portion, and devolution of the shares into 
which the portion is re distributed among the 
members of a group, that is a matter which con- 
cerns rhem alone, until the group is extinct, 
exactly as in the case of the share of an indivi- 
dual and his descendants qua other sharers and 
their descendants. On this view, there is not 
really, at any time, a competition between half- 
blood and whole-blood, tor the sons have been 
separated -once for all, at the original distribution, 
into several groups, such that all members of 
each are related inter se by the whole blood, and 
so far, each group resembles a single family. It 
is quite intelligible that when by reason of matters 
subsequent to a pagwand distribution the sons of 
several wives have arrived at a condition not dis- 
tinguishable from the result of a chandawand 
distribution among groups of sons, the same 
I customary rule should apply in cases of collateral 
succession, as applies when there has been a 
chundawand distribution. But the basis of the 
preference of the whole blood, when it exists in 
such a case, clearly is the association of the 
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uterine brothers into distinct groups^ the pagwand ; 
distribution notwithstanding. {Lord Shaw) Nabi | 
Baksh V. Ahmad Khan. 1924) M. W. N. 425 : ! 

34 M. L. T. (P, C.) 106 : 5 Lah. 278 : 1 
20 I. W. 599 : 80 I. C 158 ; 1924 P. C. 117. | 

Succession— Rajputs of — Rohtak Dis- 
trict— Self-acquisitions. 1924 Lah. 93, 

-Succession — Sister — Khattars of Attock ; 

District. Mt. Channi Bibi v. Ahmad Khan. ! 

1924 Lah. 265- 

Village sites — Development into town — 

Proprietorship. 

Where a village has developed into a town, the 
ownership of sites is in the person who possesses- 
the house on the site. In considering whether the 
village has become a town, the fact that it has 
been administratively included within the limits of 
a Municipality though not conclusive is strong 
evidence showing an alteration in its character. 
{Pipon, J. C.) Ali Khan z/. Malik Maidan. 

78 I. C. 552, 

••r,Wajib-til-arz — Entries in — lvalue of — 

Inheirtance — Family custom^One single instance 
contra — Effect. 

To prove a custom excluding daughters from 
inheritance, an entry in the wajib-ul-arz. entries 
in the Khewat going back to four generations and 
an unbroken series of instances in the family 
in question were proved, but there was one in- 
stance to the contrary, Held the custom had been 
proved. [Pullan, A. 7. C.) Majid Husain v. Mt. 
Safdari Begam. 81 1. C. 1033 : 1925 Oudh 55. . 

Widow — Alienation — Suit to contest — 

Who can maintain. 

Under the customary law a remote reversioner 
can sue challenging an alienation by a limited 
owner when the immediate reversioners are also 
holders of life estates, [he RossignoU 7.) Jawa- 
HARA V. Datta Ram 79 I. C. 497 : 

1925 Lah. 156. 

Widow — Alienation — Consent of some | 

r ever si oner S'—Ef feet. 

Where some reversioners consent to an aliena- 
tion by a widow, it does not bar the other 
reversioners from suing to set aside the same. 
Such consent does not in any way increase hei 
ordinary powers of alienation. (Pipon, 7. C.) 
Zabta Khan v. Said Habib. 75 I. C 246. 

Widow by remarriage in the same | 

family does not forfeit her rights in deceased 
husband's estate--Hindu Widows Remarriage 
Act applies to Sikh Jats in the Punjab. 

Among the Sikh Jats in the Punjab a widow 
does not forfeit her life-estate in her deceased 
husband’s property by reason of her remarriage 
in Rarewa form with her husband's brother 
whether he be the sole surviving brother or there 
are other brothers as well of the deceased. The 
custom would appear to be founded on the just 
and equitable notion that by the marriage with 
the deceased husband’s broiher a widow still con- 
tinues to be a member of the same family. She 
is considered to have done the right and proper 
thing in a community where the notion ot polyan- 
dry prevails and the widow is theoretically re- , 
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; cognised net only as the wife of her deceased 
i husband but as the wife of all his brothers {86 P. 

I R. 1901, Ref.} Widow marriage was recognised 
1 by custom in the Jat community before Act XV uf 
I 1856 (Hindu Widows Remarriage Act) and the 
custom was also prevalent in this community 
before this Act that the widow by marrying the 
brother of her deceased husband did not forfeit 
her right to the esiate she inherited from the latter 
i and the provisions of Act XV of 1856 could not be 
taken to override this custom, by virtue of S. 7 of 
the Act IV of 1872 (Punjab Laws Act). {Kennedy 
7. C. and Raymond, A. J. C.) SANT SiNGH v. 
Raribai. 1924 Sindh 17 : 

Will — Kahuts of Korchasham-^ Be quest 

to daughter. 

Ancestral land cannot be bequeathed to a 
daughter while there are sons existing among the 
Kahuts of monya Korchasham in the Jheium Dis* 
trict. [Martineau and Moti Sugar, JJ.) GhulaM 
Hussain v. Nur. 76 I. C. 123 : 1925 Lah. 71. 

Widow — Power of alienation, Mt. 

Durgo V. Prem Singh. 1924 Lah. 196 (2). 

DAMAGES — Breach of contract — Illegality of 
contract — Damages and return of earnest money 
— Claiming the latter alone in appeal^ when a 
fresh suit would be time barred. 

In a suit for damages, for breach of contract, 
and return of earnest money the trial court 
dismissed the pltf/s claim on the ground of ille- 
gality, and the plaintiff, without amending the 
plaint for return of deposit money in the trial 
court, raised it for the first time in appeal, when 
a fresh suit for the same would have been time- 
barred. Held, relying on, Janardhan Ki Jiore 
Lai V. Shib Pershad Ram (43 Cal. 95) that a 
claim in appeal inconsistent with the relief asked 
for in the plaint, when a fresh suit for the new 
claim would be lime barred on the day when it 
was made, should not be allowed to be amended, 
(2) where an executory contract is made for an 
illegal sale oi goods, and if the contract remains 
unperformed, it is open to a party to repudiate 
the illegal contract and to recover any moneys 
deposited thereunder. T. P.Petherperiimal Chetty 
V, R. Mumandy Servai, 4 L.B R. 266; 35 Cai. 551, 
folld. [Lentaigne and Carr, JJ,} Hirjee Devraj 
& Co. V. Maung Nuyn Shein, 

2 Kang. 414 : 1925 Bang. 49. 

— Contract, breach of, 

I Where vendor reasonably fixed the final date 
by which the vendee was required to complete 
the sale he can claim the market rate on that date 
and not on any later date. [Fawcett, J.) Sham- 
SUDDIN Tajbhai V. Dayabhaz Maganlal. 

48 Bom 368 ; 26 Bom. L B. 105 ; 

1924 Bom. 357 

Contract — Breach — Termination of 

contract 

A party to a contract cannot put an end to it 
simply by cummitting a breach of it, {Lord At- 
kinson.) Sri Raja Vatsavaya Venkata Subha- 
DRAYAMMA V. SRI PoOSAPATI VeNKATAPATHI 
Raju. 20 L. W. 298 : 

26 Bom. L.R. 786; 80 I.C. 807: 11924/ M.W.N. 607: 

35 M. L. T. 21u : L. E. 5 P C. 147 : 

26 G. W. N. 57 : 47 M. L. J, 93 (P. G. 



555 


THE YEARLY DIGEST, 1924 


556 


DAMAGES. 

Coil tract of mania — Breach— 

Measure of damages — Costs> 

The defendant agreed to give his daughter, in 
marriage to the second plaintiff, the brother oi 
the first plaintiff, but eventually got her married 
to a third person. In an action for damages for 
breach of promise of marriage, held, that the 
plaintiffs were eniited to recover money actually 
thrown away and also damages to credit and re- 
putation by reason of the refusal. 

7 H. C. R. 152, followed. 39 Bom, 6S2, 714 not 
followed 

Where the Court finds that the plaintiffs have 
grossly and intentionally exaggerated their claim 
for damages and decrees only a small portion of 
the claim, the defendants are liable to pay only a 
proportionate share of the Court-fees paid by 
plaintiffs. (Schwabe, C, J.) Kandaswami 
Naidu V . Kanniah Naidu. 

(1934) M. W, N. 373 : 20 I. W. 60 : 78 I. C. 573: 

1924 Mad. 692 : 46 M. L. 4. 366. 

Contract of marriage — Breach — Minor 

—Contract made by parents — Suit by minor for 
damages, maintainable. See Contract Act, 
S. 11. 26 Bom. I. E. 1035. 

Contract for sale of goods — Breach by 

buyer — Measure of damages— Delay in resale— 
Fall of market — Loss if recoverable. See Con- 
tract Act, S. 73. 26 Bom. L. R 921. 

Divorce — Wife^s adultery — Liability of 

co-respondent— Measure of damages— Practice, 

In a husband’s suit for divorce on the ground 
of the wife’s adultery with the co-respondent, 
the Court can, if the adultery is proved, award 
damages against the co-respondent. But the 
damages in divorce are not punitive. The means 
of the co-respondent are an irrelevant considera- 
tion except in so far as they were of assistance 
to him in seducing the wife. It is not the inten- 
tion that a mail should make a profit out of the 
dishonour of his wife. The only question is what 
the petitioner had lost in his wife. 

When damages have been assessed, in the 
absence of an order to the contrary, they must be 
brought into Court and dealtyvith according to the 
well-established principles. ’ The sum may be 
ordered to be paid out to the plaintiff, but this 
is an exceptional course. The money may also be 
settled on the wife or her children, (Schwabe, CJ., 
Coutis Trotter and Rafnesam,JJ.) James Ralph 
Freer v, Johnson. 

19 L, W. 374 : 34 M. L. T. {H. G.) 163 : 

78 I. C, 120 : 1924 Mad. 446 : 46 M. L. J. 282. 

Foreign currency— Decree in Indian 

coinage— Date of conversion. Sec Foreign Ex- 
change. 51 Cal. 320 

Husband and wife — Adultery of wife — 

Excommunication by oast c— Re- admission — 
Action against seducer, 

A wife committed adultery, for which she was 
excommunicated. Her husband lived with her 
even after that and so he too was excommunicat- 
ed and had to spend money for getting re-admit- 
ted to caste. He then sued the seducer for 
damages for the loss suffered by him as well as 
for injury to reputation and feelings. Held, he 
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was entitled to maintain the suit. [HalUfax, A. 
/, C.) GOKUL Teli V. Bania Chamak. 

1924;Kag.U57. 

Suit for — Loss of goods from a wagon — 

Wagon sealed but not locked— Wilful neglect on 
the pari of Railway Company, 

Where a Railway Company sealed the wagon 
carrying goods on one side but the seal was 
found brokeu and it did not appear how the 
property disappeared, 

Held, that the putting of seal only and not of a 
lock did not amount to wilful neglect on the part 
of the Railway Company. {Dalai, 7. C.) Firm 
OF Bhogi Ram Bahadur Ram v, B. N. W. Ry. 

1 0. W, N. 766. 

—Malicious prosecution— Malice— Proof of 

—Indirect motive— Advantage in civil dispute— 
Advice of Counsel— Effect of— Quantum of dama- 
ges— Interference on appeal. See Malicious 
Prosecution. 46 m. L. J. 352. 

— ; •^Negligence— Dry cleaning of dress — 

Liability of person taking goods. 

Where a washerman receives a costly dress 
for dry cleaning and returns it in a torn condi- 
tion caused by the use of sulphuric acid, Held, 
that there was evidence of negligence and the 
washerman was liable in damages, A clause in 
the contract to the effect that the property would 
not be claimed if it got torn during the cleaning 
was held not to safeguard the defendant against 
any tearing due to negligent or deliberately 
improper treatment. {Lentaigne, 7.) Hollandia 
P iNMEN V. OpPENHEIMER. 

3 Bur. L. J. 203: 1924 Bang 356. 

Railway — Injury to person and property 

— Negligence — Criminal acts of strangers* 

Although a Railway Company does not insure 
the safety of persons whom it undertakes to 
carry, the duty which it owes to such persons 
is of a highly onerous nature. For a Railway 
Company must needs take all such steps as skill, 
prudence and foresight can devise to keep pas* 
sengers free from personal injury while travel- 
ling on its system, It must take care that its 
employees are honest and efficient and that the 
material equipment of the line is of proper 
quality, and, so far as a skilful mechanic can 
detect, in good working order. If a Railway 
Company neglects to take such steps, or to provide 
the best available apparatus to secure the safety 
of persons whom it has agreed to carry, it fails to 
fulfil the obligation which is imposed upon it by 
the law, and becomes liable to compensate pas- 
sengers travelling on its system in respect of any 
personal injury which they may suffer by reason 
of such neglect, A Railway Company is under 
an obligation not only to protect passengers from 
dangers of which the Railway Company is aware* 
but also to take steps to forestall the risk of 
personal injury from any other cause to which it 
ought to anticipate that passengers may be 
exposed. The precautions taken must be com- 
mensurate with the anticipated risk, and excep- 
tional measures may be necessary to obviate 
abnormal dangers. In considering whether or 
not in any particular case a Railway Company 
has exercised due care to preserve its passengers 
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from personal injury, one must endeavour to view 
the circumstances prevailing at or shortly before 
the accident in their true perspective. It is easy 
enough to be wise after the event. Subsequent 
investigation, specially if conducted by skilful 
persons, may bring to light a number of unto- 
ward incidents which, coupled with the fact that 
the disaster took place, may tend to the conclu- 
sion that special precautions ought to have been 
taken to prevent its occurrence. But the question 
to be determined is whether the same inference 
ought to have been drawn before the accident 
occurred by the Railway Company having regard 
to the information which was then at its dispo- 
sal. {Page, /,} JEWAN R.am Khettry E. I. 
Ry. Co. 51 Cal 861 : 1925 Cal. 108. 

Wrongful attachment — 'Vrespass to goods 

— Malice — Reasonable and probable ciiii.se — Right 
to damages. 

A judgment-creditor who attaches property 
which dees not belong to his judgment-debtor 
but to a third person, commits a trespass for 
which he is responsible in damages, even though 
he may have acted without malice and mis- 
takenly, 8 B, H. C. R- 177 : 3 Beng R. 413, Ref. 
32 U. 170 : 35 M. 598:45 M. 227, Ref. 
[Beasley, J,) K, A Assan Mahomed v, Kadersa 
Rowther. 2 Kang. 181 : 1924 Kang. 302. 


! DECKEE, 

, A compromise decree was passed against a 
; son on a debt due by his deceased father. In 
. execution the decree-holder sought to proceed 
, against the properties of the son. Held, the 
i decree was merely against the estate of the father 
I represented by the son and execution could 
: proceed against that alone, [WaHr Hasan, A. J. 

\ C.) Kunwar Jang Bahadur v. Lala Gur Pra- 
I SAD. 80 I. C. 600 : 1925 Oudh 113. 

I Construction — Compromise decree — Pro- 

! vision for sale of property- Whether a preliminary 
I decree — Execuiability. 

Under a compromise decree in a suit on a 
i mortgage it was agreed that the defendant was to 
1 pay a certain sum to the plaintiff by a certain date 
i and in default the plaintiff was to recover the said 
j sum and interest by selling the property niort- 
i gaged and oiher properties as well. Default 
] having been made plaintiff sought to execute the 
I decree and the defendant pleaded that the decree 
! was a preliminary decree and was inexecutable 
; without a final decree. Held, that the decree was 
; a compromise decree and was executable without 
i a final decree being passed- 27 C. W. N.621, Fol. 

! [Schwabe, CJ. and Waller, J.) Siva Subramania 
P iLLAi V. Rukkumuthu Mooppan. 

19 L. W. 502 : (1924) M. W. N. 454 : 

79 I C. 418 : 1924 Mad. 645. 


BECKEE — Construction — Compromise decree-^ 
Execution. 

In a suit on a mortgage a compromise decree 
was made by which the decree-holders were 
entitled to receive from the judgment-debtor 
Rs. 4,O0O on account of principal and Rs. 400 on 
account of costs. The aggregate sum of Rs. 4,400 
must be paid by annual instalments which were 
specified in the schedule. The decree then pro- 
ceeded as follows : — “ The defendants will pay 
to the plaintiffs Rs. 4,400 on account of the claim 
and costs as per instalments mentioned below. If 
default is made in payment of any one instalment, 
the plaintiffs will then be entitled to realise the 
whole amount due for all instalments at one and 
the same time by taking out execution. The pro- 
perties mortgaged shall remain charged under 
the mortgage until the amount due for the 1st 
instalment has been paid.’" Nothing was paid 
under the decree. The decree-holder applied for 
an order absolute and the judgment-debtor con- 
tended that the remedy of the decree-holder was 
not by execution but by way of a regular suit to 
enforce the consent decree. Beld^ that the decree 
in question was not a money-decree but a mort- 
gage-decree which could be executed against the 
mortgaged property without a fresh suit. When 
a consent decree has been made, as was made in 
this case, before execution is taken out, an order 
absolute should be obtained by the decree-holder 
on notice, so as to allow the judgment-debtor an 
opportunity to show cause, if possible, why the 
decree should not be made final. 34 C. 886 ; 43 
B, 631, Fol, 35 C. 6i ; 24 C. L. J. 523, ref. 
[Mookerjee and Ncwbould, JJ.) Kashi Chandra 
Chakkavarthi u. Priyanath Bakshi. 

28 C. W. N. 550 . 1924 Cal. 645. 

Construction — Father's debt — Decree 

against son — Nature of — Personal liability. 


— Construction — Mistake discovered in 

execuiion — Duty of Court. 

A suit for dower debt was brought by a widow 
against certain heirs of her husband but the plaint 
did not state the e.xact shares in which defends 
ants were liable. But there was no dispute a- 
regards the shares of the liability and the Court 
granted the relief as prayed for. In execution it 
was objected that the decree had made each de- 
fendant liable for the amount. Held, that the 
Court was bound to construe the decree in the 
light of the admitted fact that both parties were 
fighting over a dower decree and that the de- 
fendants were not jointly and severally liable. 
(Walsh, C. J. and Ryves, J.] Mahomed Ashiq 
Ali V. Mt. Hajra Bibi. L. K. 5 A, 467 : 

82 J. C. 627 : 1924 All. 680. 

.Construction — Decree clear and unam- 
biguous- -Courts if can go behind— Judgment, etc. 
When a decree to be construed is clear and 
unambiguous it is not competent to the Court to 
go behind the decree and refer to the judgment 
or to any surrounding circumstances.- {Martineau 
and Moti Sagar, JJ,) Kokan v, Sohan. 

1924 Lab. 696* 

Construction — Mortgage suit— Compro- 
mise decree— ’No personal lic^ility — Payment in 
instalment — If only declaratory. 

In a suit on a mortgage a compromise decree 
was passed according to ^vhich the money was to 
be paid in instalments, a charge being retained 
over the hypotheca, but it expressly excluded 
personal liability. Held, it was not a mere decla* 
ratory decree, but a final decree which could be 
: executed if the instalment was not paid. {Ray- 
' mond and Madgovkar, A. /. C.) MuRad v, 
[ Dayaram. 78 I. C, 49 : 1925 Sindh 156* 
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■ Construction — Reciprocal reliefs. 

T7 I. C. 776 

“ ——Construction— Time for defositing decree 
amount-last day a holiday-DeposH on next day. 

Where the last day allowed to tbe plff for 
depositing the price in a pre-emption suit expired 
on a holiday, the plff, complies with the decree b\ 
depositing the amount on the next Court day 41 
A. 4T overruled. 3 A. 830; 18 C. 631. Foil. [Piegott 
Cindsay and Sulaiman, JJ.] M.4homed ian p 
SHIAM Lal. 82 A. L. J. no 1 46 A. 338 

L a. 5 A. 88 ; 78 I. C. 1014 : 1924 All, 218 

--ra^fftime-Dfdarattom 


DECEEE, 

Construction — Provision for payment | 

within specified time — Payment into Court by a i 
third person— If legal and proper— Benefit of\ 
deposit. 

In 1907, the widow of a deceased Hindu for ! 
herself and as guardian of her son Banemiva and j 
her daughter Putlabai sold his land to one Poo- 
namchand who in 1911 resold it to the appellant 
Baneroiya and Putlabai subsequently in 1914 
instituted a suit to set aside the sale, and the 
Court decreed in 1918, that upon their paying into 
Court within 6 months, a certain sum of money 
they should get possession of their shares in the 
property in partition, but that if they failed to 
pay, the suit was to stand dismissed with costs. 
Prior to that in 1915, one Dattatraya had obtained 
a mortgage from Banemiya and he paid the 
decretal amount into Court 4 days before the ex- 
piration of 6 months to save the suit from being 
dismissed. In the meantime Banemiya had sold 
the remaining interest in the property to the 
respondent. On 4th October Dattatraya’s 

mortgage having been discharged, he applied to 
the Court to withdraw the deposit. The respond- 
ent opposed the application and claimed payment 
of it out himself. The Subordinate Judge allowed 
Dattatraya’s application. The High Court at 
Bombay on appeal set aside this order holding 
that when this deposit money was produced bv 
Dattatraya, it was paid in to the credit of the 
proceedings, and could only be dealt with on an 
application in the regular course by one of the 
parties and that the respondent was a person in 
whose favour the plaintiffs in the suit had created 
a legal interest entitling him to apply to benefit 
by the deposit. 

Held.hy the Privy Council affirming the judg- 
ment of the High Court, that (1) the mortgagee, 
having acquired the rights of the mortgagors 
in the mortgaged property had an absolute right 
for the protection of his security to make the 
deposit in Court under the decree ; (2) the benefit 
of such deposit enured to all parties having an 
interest in the performance of the condition 
•imposed by the decree. {Lord Salvesen.) Maho- 
med Rahimtulla Hajee Joosab V. Esmail 
Allarakhia. 

26 Bom. L. B. 549 : L. R 5 P. C. 105 : 

(1924; M. W N. 422 : 34 M, L. T 99 : 

48 Bom. 404 80 I. C. 411 : 1 0. W. N. 313 ; 

10 0. and A. L. E. 753 : 1924 B. 0. 133 : 

46 M L. J. 567 (P. C.), 


I DECREE. 

Where the sale by the widow in favour of the 
vendor was set aside at the instance of the rever- 
sioner, the decree in a suit for return of pur- 
chase money by the vendee having been passed 
against such assets of the deceased vendor as 
had come iiito the hands of his representaiives 
(defendants), if an attempt is made to execute the 
decree against inalienable property the defendant 
wdl be at liberty to object to such execution. 
{Stuart, J .) Kali Din v, Madho. 1923 All. 169. 

Execution. 77 i 

- - ■ “Execution— Exccutability of agreement 
embodied in decree outside the scope of the suit — 
Power of Court to enforce decree as a whole — 
C. P. Code. S. 151. 

In a suit for specific performance of a contract 
of sale with regard to a certain share in a vil- 
age, a compromise was entered into under the 
terms of which the plaintiff was to purchase not 
Only the share sued for bet also another share 
not forming the subject-matter of the suit. A 
decree was passed^ on foot of the compromise, 
the decree-holder, in execution sought to enforce 
only a portion of the decree which related to the 
sale of one share but the Court below refused to 
execute the decree partially. 

Held., that the compromise must be read as a 
whole and one portion could not be separated • 
from the other and each part of the agreement 
was to be treated as consideration for the other. 
Consequently the order of the lower Court was 
correct. 

Apart from^all considerations of law and equity 
there is the inherent power of the Court under 
Section 151 of the Code of Civil Procedure to pre- 
vent the abuse of the process of the Court. By 
acting as the decree-holder desires the Court to 
act, the Court should be doing injustice and allow- 
ing the decree-holder to take advantage of a certain 

portion 01 the decree through the process of the 

Court and thereby to do damage to the judgment- 
debtor. If the decree-holder desired to execute 
the decree he must get both the sale deeds exe- 
cuted under the conditions and by making pay- 
ments as laid down in the decree. [Dalai. J. C. 
and heave, AJ.C.) Mahomed Yasin Ali Khan 
V. Ali Bahadur. 10 0 . l. J. 443. 

79 I. C. 685 : 1924 Oudk 230. 


“■Execution — Who can exec'u^te. 


^ suit to 

whose mterespt IS that further proceedings be 
taken, to initiate the supplementary proceedings 
but in the ordinary case it is the plaintiff who 

Mapw.p, Pfe/iiwnrg.) L.4CHM1 NaRAYAN 

Marwari V , Balmakund Marwari. 

20 L W. 491 : 35 M, L, T. (P.C.j 143 
I B. 5 P C. 171 : 26 Bom. I, R. il29 
22 A L. J. 990 ; 5 Pat. L. T 623 
40 C. L. J. 439 : 1 0. W. N 629 
iO 0. & A. L. R 1033 : 51 I. a. 321 
Si I. C. 747 : 1924 P. C. 198 
47 M. L. J. 441. 
under- Disturbance of 

is'^stu7bid“the°®fn^-’°" under a decree 

IS Disturbed, the aggrieveo party can maintain a 

AMANSINGH. 1924 245^ 
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DECKEE. 

Re-construction of. — Nature of evidence to 

be let in. 

Where a decree has been burnt, and the decree- 
holder wants to execute it, he must prove the 
contents of the decree which can be only by 
means of secondary evidence. Statements of 
persons who merely heard judgment pronounced 
are not admissible in evidence. What is re- 
quired IS an oral account of the contents of the 
judgment or decree by some one who had read 
the one or the other. {Maccoll, A.J.C.) Maung 
Chit U. v. Maung Tha U. 11 I. C. 258. 

Setting aside—Decree without jurisdic- 
tion — Pecuniary jurisdiction, exceeded — Effect of. 

When a suit is filed in a civil court the pecuni- 
ary jarisdiction of the court is primarily determin 
ed by the valuation which the plaintiff puts upon 
the subject-matter of the suit. Of course it is 
open to a deft, when he api ears to answer the 
suit, to raise the plea that the suit has not been 
properly valued and to show, if he can, that the 
courr in which the suit has been brought has no 
jurisdiction to try it. But if no such plea is 
taken by a defendant when he has had the oppor- 
tunity of raising it, it cannot be said that the 
court has acted without jurisdiction. Consequent- 
ly where without objection to the pecuniary 
jurisdiction by the parties a court has tried and 
decided a suit, it is not open to one of the parties 
to subsequently sue to set aside the decree on the 
ground of want of jurisdiction. {Litidsay and 
Sulaiman, JJ.) Khudauatul Kubra v. Amina 
Khatun. 46 A. 250 : L.R. 5 A. 142 : 22 A. L.J. 122: 

80 I. C. 413 : 1924 A. 388. 

Setting aside— Consent decree^Effect of j 

order setting aside, j 

Where a consent decree passed in a suit was | 
set aside by a subsequent suit on the ground ol I 
fraud, the parties are remitted to their original | 
rights and the court is bound to proceed with the j 
hearing of the original suit, ,Das and Ross, JJ,) : 
ASHARFI LaL MaHTA V. SURAJMAYA MiSHRAIN. ‘ 
1924 P, H. U, C. 253 : 82 I. G 181 ; ■ 
1924 P. 758 (1). I 
I 

Setting aside— parte — Suppression i 

of summons— Incomplete statement in plaint. j 

76 I. C. 767 (2). i 

! 

Setting aside — Fraud — Decree obtained ! 

by insolvent concealing aa judication — Remedy by | 
suit, \ 

Where an insolvent after his adjudication | 
obtains a decree on a debt concealing the fact of i 
his insolvency and adjudication, the decree is 
liable to be vacated in a subsequent suit for the 
purpose. [Macleodf C, J.} Andrew Rozario v. 
Mahomed Ibrahim. 26 Bom. L. E. 695 : 

1924 Bom, 460. 

Setting aside — Fraud — Suppression of 

evidence — False claim, 1924 Cal. 395. 

Setting aside— Fraud— Nature of. Mus- 

THAN V. BaBU MoHENDRA NaTH SINGH. 

1924 Bang, 119. 

■ Setting aside— Fraud — Non-service of 

summons. 5 Pat. L. T. 66. 


DEED. 

Setting aside — Grounds for — Perjury. 

1924 Bom. 100. 

Setting aside - inconsistent relief. 

75 I. C. 165. 

Setting aside — Minor — Negligence of 

guardian — Omission to defend — App al. 

Mere failure on the pan of a gu.3.TA\zn-ad-htcm 
of a minor to defend a suit cr to appeal against 
the decree passed againet a minor is not of itself 
a sufficent ground for holding that there was 
gross negligence on his part. If the plaintiff has 
a good case against the mu^or, there is no reason 
why the g\i 2 .x 6 .\d.n- add item should incur addi 
tional expense in defending the suit. It would 
be gross negligence not to defend the suit if there 
was any valid ground of defence available to the 
minor {Scott-Smith, a, C. J.) KamaH Singh v. 
Gurbaksh Singh. 6 Lah. I. J. S46. 

•Setting aside — Minor — Negligence of 

guardian — Non- production of material docu- 
ment. 

Mere non-production by a guardian of a minor 
of a document and the omission to hie it in evi- 
dence in the prior suit does not justify the Court 
in setting aside the decree pa^sed in the prior 
suit in a fresh suit instituted for the purpose by 
the minor. [Devadoss, J.) Tirumalapalli Anja- 
NEYULU V. P China Sebbiah. 

(1924) M, W. N. 768 : 82 I. C. 952 : 

20 L. W. 529 ; 1924 Mad. 860. 

Setting aside decree Non-service of 

summons. 75 I. C. 343 (2) : 5 Pat. L. T. 37. 

DECEASED BEOPHEE’S WIDOW’S EEMAEEl* 
AGE ACT (1921) 1 EDW. 7 C. ^1-Deceased Wife’s 
Sister*s Marriage Act, 1907 — Marriage with 
deceased brother's widow before the Act— Act if 
retrospective — Rejection of application for letters 
of adminisiraiion — Fresh application. 

The applicant for letters of administration, an 
English Lady, had married after the death of her 
first husband, his brother and on the death of the 
latter applied for letters of administration of his 
estate. The marriage being illegal under the then 
existing state of the English Law, letters were 
refused. Subsequently the Deceased Brother’s 
Widow’s Marriage Act was passed in 1921 and 
the lady again applied for letters of administra- 
tion, Held, that the Deceased Brother’s Widow’s 
Marriage Act, 1921, was retrospective in ehect so 
tar as it declared that in English law the marriage 
between a mao and his deceased brother’s widow 
whenever and wherever they took place, should 
not be regarded as illegal simply on the ground 
of affinity and that as the legal status of the appli- 
cant had completely altered, she was entitled to 
apply for letters of administration. [Bucknill, J,) 
Adelaide Christiana Lish v, Lish. 

1924 P. H. C. U. 138 : 2 Pat. I. E. 125 t 
1924 P. 624. 

'D'EEXi— Construction-Assignment or fresh mort- 
gage — Stamp duty —Liability for. 

In determining whether an instrument is liable 
to duly as a transfer only or the full duty of a 
mortgage, the Court will look at the substance of 
the transaction and not merely at the form of the 
instrument. But it may be taken as a general 


Y D 1924—36 
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rule that the introduction of a new proviso for i 
the redemption in the assignment of a mortgage | 
is not by itself suilicient to constitute a new moit- | 
gage. In the absence however, of a statutory pro- ! 
vision like that embodied in S. 27 of the Con- 
veyancing Act, 1881, which prescribes the forms 
of statutory transfer of mortgage, there is no 
reason why a document should not be of a mixed 
character, najnely, a transfer of a mortgage as 
also a new mortgage. {Mookcrjce and Rankin^ 
JJ.) Bank of Bengal v. William Akratoon 
Lucas. 51 Cal. 185: 28 C. W. N- 497 : 

81 I. C. 471 : 1934 Cal. 578. 

— Construction— Benefit to party. 

In considering whether a particular interpreta- 
tion is beneficial or not to a party, circumstances 
not appearing on the face of the deed may be 
taken into account. [Lord Blaneshurgh,) Ma Sa 
Bon V . M.a Ga Twe 20 I. W. 884 : 1924 P. C. 233. 

Construction — Boundaries and area — 

Conflict between — Land found to be of less area. 
Narain Das v. Jawahir Singh. 1934 lah. 714. 

Construe iion- -Charge ‘-Creation of Al low - 

anoe in perpetuity — Zemtndari property. 

A Zamindar sold his Zamindari property in 
1864 and after the sale was completed the vendee 
agreed out of his own free will and consent to 
pay Rs. 48 per annum to the vendor and his des- 
cendants, The vendor and his descendants were 
to perform the village work. The annuity was 
to continue so long as there were descendants of 
the vendor in existence and the vendee was 
bound to pay the sum tilltlien. In the Kbewat 
of 1867 the allowance was entered as nankar. 
Held, that on the plain construction of the docu- 
ment no charge hal been created on the proper- 
ties sold and the court is not bound by a contem- 
poraneous but incorrect construction. [Ashworth, 
A. J^C.) CdHOTAN Lal V. Iqbal Narain, 

10 0. & A. L. R. 1203. 

■ — Construction — Circumstances. 

Surrounding circumstances such as are clearly 
required to show in what manner the langu- 
age of the documents was related to existing 
facts are to be taken into consideration Foil, 27 I. 
A. 58. [Lord Blanesburgh,) Raja Bahadur 
Narasingerji Gajana Gerji V . Raja Panuganti 
Parthasarathi Royanim Garu. 

20 L. W.701 : 1 0. W. N. 684 : 61 I. A. 305 : 

10 0. & A. L. E. 1172 : 82 I. C. 993 : 
40 C. L. Z. 481 1 27 Bom. L. E. 4 : 

47 Mad. 729 : 47 M. L, J. 809: 1924 P. C. 226, 

• "Construction — Surrounding circumstan- 

ces — Evidence of — When relevant. 

In the construction of written or printed docu- 
ments, it is legitimate in order to ascertain their 
meaning, if that he doubtful, to have regard to 
the circumstances surrounding their creation and 
the subject-matter to which it was designed and 
intended they should apply. [Lord Atkinson.) Sri 
Raja Vatsavaya Venkata Subha dr ayamma v, 
Sri PoosAPATHi Venkatapathi Raju. 

20 L. W. 298 : 26 Eom. L. E, 786 : 

(1924) M. W. N. 607 : 35 M. L. T . (P. C,) 210 t 
L. S. 6 P. G. 147 : 29 C. W. N. 57 : 

80 I. C. 807 ; 1924 P. C. 162 : 
47 M. L. J. 93 (P. C.). 


DEED. 

Construction — Canflict between area and 

beundaries. 1924 P. 226. 

Construction — Description of property — 

Conflicting description. 1924 P. 200. 

Construction — Rule of, 

1924 Lah. 196 (2). 

Construe^ ions — Conduct of parties 

relevant to explain a deed capable of several 
meanings. 

The conduct of the parties to a contract reduc 
cd into writing may not vary or alter it, but their 
conduct may help to explain or elucidate a 
contract open to different meanings. [Mr. Ameer 
Ali) Ma Thaung v. Ma Than. 51 Cal. 374 : 
19 I. W. 477 : 51 I. A, 1 : 3 Bur. I. J. 333 : 
80 I. C. 1031 : 1924 P. C. 88 : 46 M. L. J. 618. 

Construction — Fixed rent, 

76 1. C. 324. 

Construction of — General words follow- 
ing specific words — Ejusdem gQnQris— Applica- 
bility of doctrine. 

The doctrine of ejusdem generis applies where 
there is specific mention of a distinct category 
followed by general words in mercantile docu- 
ments. [Rutledge, J.) A. V. Joseph, In re. 

2 Eang. 272 : 3 Bur. L. J. 265 : 
82 I. C. 702 ; 1924 R 348. 

Construction — Gift to adopted son — 

Failure of adoption — Effect, 

A deed of gift stated that to perpetuate the do- 
nor’s line he was adopting a boy, that he would 
be clothed with all the rights of a natural son and 
that the property was given in full ownership to 
him — Held, the gift was not to him as a persona 
disignata and would fail if the adoption failed. 
[Macleod, C. J. and Crump, J.) Kallyantai v. 
Shivappa. 1924 Bom. 516, 

— ^ Construction— Gift to adopted son — 

Adoption invalid— Effect. 

6 Lah. L. J. 82 : 1924 Lah. 103. 

^ — 'Construction — Gift or will. 

A document which is throughout called a will 
which begins by reciting that the executant’s 
death was drawing near and that he was weak 
and unable to go to the Registration Office indicates 
the intention of a testamentary disposition and the 
mere recital in one place that during his life, one 
property was to go to a certain person, does not 
make it a deed of gift. (Koiwal, A. J. C.) Zuglai 
Ratan. 1924 Kag. 236. 

Construction — Gift or will — No disposal 

of any immediate interest in property. See 
Prob» and Administration Act, S. 3. 

46 M. L. J. 288. 

Construction — Gift or will Mt. Durgo 

V, Prem Singh. 1924 Lah. 196 (2). 

Construction — Heirs and represhntatives 

—Meaning of. 76 I. C. 022 : 10 0. L. J. 513. 

ConsirucHon — Intention of the parties-" 

Ambiguity. 

Where the document is not itself ambiguous 
the intention of the parties should not be taken 
into consideration and the mere delivery of a do- 
cument of title does not constitute a transfer of 
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the right to the property. There are certain well 
recognised rules relating to the mode of tranfer 
of interest in immoveable properties and transfer 
of such interest can be effected in no other way. 
[Sulirawardy and Graham, Prohland 

Chandra Das v, Biswas Nath Beka. 

82 1. C.411 :40C, L, ,T. 

■ ConstnioUon — Lease — Payments nnder 

specif ied^Whatcvcr else is payable — Principle of 
cjusdem generis. 

Where in a lease deed the payments to be 
made are specifically dealt with and afterwards a 
general clause to the effect that whatever else is 
payable by law is to be paid, the general clause 
is taken to be referable to the subject matter 
specifically referred to before (St^hrawardy and 
Page, JJ.) Srish Chandra Pal Chowdhuky v, 
Debendra Nath Sinha Roy, 79 I, C. 369. 

Consirnction — Interpretation of similar 

documents — VaUie of decisions. 

Per Piggott, J . — Any ruling as to the interpre- 
tation of a document can only be applied in its 
entirety to a document absolutely identical in 
language, and in a case the general circumstances 
of which are substantially the same. Where these 
conditions are not satisfied, a party relying upon 
previous rulings of the court and putting them 
forward as guides to the correct interpretation of 
the particular document on which the case under 
appeal actually turns, can do nothing more than 
ask the court to take into consideration the general 
principles which have been applied by other 
Judges in similar cases and to derive from them 
whatever assistance it can towards arriving at a 
correct conclusion. [Piggoit, Lindsay and Sulai- 
man, JJ.) Alkhu Rai v. Lachhman Upadhiya. 

46 A. 274 : L. R. 5 A. 145 : 22 A. L. J. 137 ; 

80 I. C. 550 : 1924 All. 324 (F. B.}. 

—Construction— Lease or sale — Tests of — 

Right of pre-emption , See Pre-emption. 

10 0. L. J. 399. 

Construction — Lease for 11 months at 

monthly rent — Seven days notice for ejectment 
fixed — Effect, 

Where a lease was given for 11 months at a 
fixed monthly rent and it was mentioned there 
that the tenant should quit on seven days’ notice 
it does not become a monthly tenancy. The sti- 
pulation for the monthly payment of rent has no 
effect upon the condition by which the land 
lord could put an end to the tenancy at any time 
by means of a week’s notice. {Campbell, J>) 
Bure Khan v. Ghulam Muhammad. 

75 I. C. 1034. 

Construction—Letter of credit — Liability 

of banker — Object of instrument — Facilitating 
negotiation and not a guarantee. See Banker 
AND Customer. 51 C, 43. 

Construction—'* Malik — Gift to wife. 

Mt. Mahommadi V. Karam Baksh. 

1924 Lah. 347. 

— — Construction — Maintenance or Guzara — 

Right of alienation — Effect, 

A maintenance grant is generally construed to 
be only for the life oi the grantee even though 


DEED. 

there are e.xpressions like "for perpetuity” or “for 
ever.” But when the grantee is expressly given 
powers of alienation it must be construed to con 
fer an absolute estate. [Wasir Hasan, J. C.) 
Teja Singh v, Moti Singh, 

1 0. W. N. 423 : 8 I. C. 918 ; 10 0 N: A. R. 1004 ; 

1925 Oudh 125. 

Consirnction — Months — How calculated. 

When in a vernacular document “ months is 
used it means not a Lunar month as in English 
law, but a calendar month, {Baker, J . C.) HaR- 
BiiAGAT n. Narayanan Rau. 1924 Nag. 208. 

ConstnicUon — Mortgage by conditional 

sale referring to earlier one with possession, 
sii pulating that both would be redeemed together 
— Both should be read together^ 

Two mortgages were executed on the same 
: property, the latter provided among other things 
“ That just as the mortgaged property is liable 
for the money due under the mortgage deed, 
dated the 15th May 1869, similarly the same pro- 
perty is and shall be liable for the money due 
under this deed; that if I, trie executant, pay in 
one lump sum within five years from to-day in a 
fallow season in the month of Jeth, the money 
due under this deed and the mortgage money of 
the mortgage deed as well as other amounts due, 
the mortgage property shall be redeemed ; other- 
wise the consideration of this deed and the 
mortgage money of the deed of mortgage shall be 
deemed to be the consideration money and this 
deed shall be deemed to be the sale deed.” 

Held, that the mortgage deed of the 15th May 
1869, and later mortgage deed of the 24th June 
187S, must) be read together and that the parties 
intended that the mortgagee should be treated as 
•having held the mortgaged property from the loth 
May 1869, as a mortgagee in possession under a 
mortgage in the form of a mortgage by condi- 
tional sale. {Sir John Edge,) Mirza Abid 
Husain v. Kaniz Fatima. 46 A. 269 : 

22 A. L J. 284 : 10 0. & A. L. R, 281 : 

34 M. L. T. (P.C.) 78: 19 L.W. 703; 
29 C. W. N. 214 : 80 I, C. 1019 ; (1924) M. W. N. 
657 : 27 0. C. 72 : U 0. L. J. 427 : 1 0. W. N. 33: 

1924 P. C. 102. 

•Construction — Mortgage by conditional 

sale — Further charge — Redemption postponed. 

A mortgage by conditional sale was followed 
by a loan of some more money which was to be 
included in the mortgage and to be repaid with 
it. Both were to be paid at the same time and 
not separately. Held, it was a deed of further 
charge and was to be consolidated with the 
mortgage. [Kanhaiya Lai, J.) Gay'A Singh v, 
SuRajbali Singh. 1924 Ail. 83 2. 

Constructiou— Mortgage— No provision 

for payment of interest — Redemption. 

1924 Lah. 273. 

Construction — Principles— Clear words 

of grant — Custom varying — Proof, 

Clear and unambiguous terms of a document 
conferring an absolute and irresumable right on a 
grantee can be abandoned or controlled only by 
clear evidence of custom ancient^ invariable, 
unambiguous and having acquired the force of 
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law. [Jwala Prasad and Macpherson, JJ,) 
Gopal Ojha V. Ramadhar Singh. 

82 T. C. 204 : 1925 Pat. 228. 

Consiruction — Property title to which ts 

subject matter of suit — Trust deed in respect of — 
Management property, conditci of suH etc., vest- 
ed in trustee for preservation of the property — 
borrowing for purposes of suit — -Powers of trus- 
tee and settlor — Creditor's right to lien 07i pro- 
perty gained by litigation. 

R who was about to institute a suit to establish 
his title to the absolute interest in a zemindari 
subject to the life interest in C created b^ the will 
of the deceased zemindar, executed a deed of trust 
by which he appointed V (the original trustee) 
trustee of all the property in which he R, claimed 
1 0 have a vested estate in remainder as heir of 
the deceased Maharajah in trust to administer the 
fifteen-sixteenths ot the same for his, the settlor's 
benefit, and oae-sixteenth of the same for the 
benefit ol respondents 5 and 6. Powers were, by 
the trust-deed, conferred upon the trustee and 
upon the settlor respectively. The words con- 
ferring them were as follows— ''Theretore you 
(the trustee) should not only manage the trust 
property subject to the arrangements I may make 
regarding the consideration for yOur trouble, etc. 
and other matters but also full authority is given 
to you to conduct suits, etc. either jointly with me 
or separately, and to manage it in such a way as 
you may think fit for the preservation of the pro- 
perties. ’’ Held on a construction of the deed, 
that the trustee would have been acting within | 
his express powers if having money of his own at j 
his command he thought proper to advance it i 
or some of it, to finance the contemplat- I 
ed litigation directed to secure and pres.erve ’ 
the trust property for the purpose of the 
trust, by establishing that the settlor was 
the lawful heir of the deceased Maharajah, 
and in the event of that suit being success- 
ful would have been entitled to a lien on the pro- 
perty gained, for the sum advanced. Held, further 
that if the trustee not having money of his own 
available, borrowed money from a third party for 
the purposes above-mentioned and actually used 
it to promote these purposes, then, in case the liti- 
gation were successful, the person who advanced 
the money would be entitled to stand towards the 
trust property in the place ot the trustee and be 
entitled to a similar lien on that property, while 
if the settlor, with the assent and concurrence of 
the trustee, borrow^ed money absolutely necessary 
to finance the suit from a third party for the pur- 
poses above-mentioned and so applied it. then, 
in the event of the litigation being successful, the 
person who advanced the money would be equally 
entitled, standing in the shoes of the settlor to a 
lieu on the property preserved for the trust by his 
outlay. {Lord Atkinson^) SRI Raja Vatsavaya 
Venkata Subhadrayamma v, Sri Poosapathi 
Venkatapathi Raju. 20 L, W. 298 : 26 

Bom. L. E. 786 : 36 M. L. X. 210 : 80 I. C. 807 : 

L. B. 5 P.C. 147 : 29 C. W. N. 57 : 

(19241 W. N. 607. 1924 P. C. 162 ; 

47 L. J. 98 (P.C.). 


DEED. 

Consiruction— Recitals in— Evidentiary 

value. 

It is well established that recitals in a deed 
cannot by themselves be rebed upon for the pur- 
purpose f f proving the assertions of fact which 
they contain. The recital is clear evidence of the 
represer^tat’on and if the circumstances are such 
as to justify a reasonable belief that an enauiry 
would have confirmed its truth, then when proof 
of actual enquiry has become impossible, the 
recital coupled with such circumstances would be 
sufficient evidence lo support the deed. 44 C. 186 
at p. 196 referred to. [Kendall and Pallan, A- 
/. Cs.) Mt. Raj KuNwari V. Mt. Rani Mahraj 
Kunwar. 82 1. C. 832 : 1 0. W. N. 710. 

— Construct'on— Relation of principal and 

agent— How created. Murarji Premji Gokuldas 
V. Mulji Ranchhod Ked & Co, 48 Bom, 20: 

77 1. C. 266 '. 1924 Bom. 232. 

ConstriioHon — Reservation — General 

rule. 

If apt words are not used and if reservations 
are not made then it does not lie in the mouth of 
the grantor or contend that the grant is not so ex- 
tensive as on an ordinary interpretation of the 
words used in the grant, it would seem to be 
{Ghose and Panton, JJ.) Haripada Bandopadya 
V. Equitable Coal Co , Ltd. 1923 Cal. 335. 

ConstructionSale of building sites— 

Intended pathway — Right of vendees, 

The owner of a block of vacant land sold a 
portion thereof as a building site to A. in the 
conveyance in favour of A the parcel of land sold 
to him was described as bounded on its southern 
side by a pathway intended to be set apart by the 
vendor. Shortly after the sale to A, the vendor 
conveyed the remainder of the block inrduding the 
site of the intended pathway to B., who refused 
to allow A a ht of way over his land. Held, that 
A was entitled to a right of way on B's land along 
the intended pathway and that neither the ven- 
dor nor anybody claiming under him could 
dispute A’s right of way. Esplev v, 
Wilks, (1872) L. R, 7 Ex 298 relied on. 
[Venkatasubba Rao, J.) Kuppakkal v. Mathan 
Chettiar. 1924 Mad. 834 : 82 1. C. 430: 

47 M. I. 3. 477. 


- — ^-Construction— Sale— Discharge of debts 
binding upon property sold— If and when condi- 
tion precedent to passing of property— Minor— 
Sale, in favour of— Validity— Tests — Transfer of 
Property Act — S. 55 (5) id) — Buyer' s duty under 
— Basis of — h^iplied contract. 

A sale deed was executed in favour of a minor, 
one of the terms of the deed being that the ven- 
dee’s father should discharge certain debts bind- 
ing upon the property sold, The portion of the 
deed relating to this point was as follows! — “ the 
debts shall be discharged and the minor may hold 
and enjoy the undermentioned lands exclusively 
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with power to alienate by way of gift, exchange 
sale, etc.’' 

Held, OQ a construction of the deed, that the 
discharge of the debts was not a condition prece- 
dent to the vesting of the property in the minor: 
that even otherwise the discharge of the debts by 
the vendee himself was a sufficient compliance 
with the conditions ; and that the sale was not 
vo-id on the ground that it was in favour of a minor. 

The minor is not a contracting party. On the 
other hand, it is his father who undertakes to dis- 
charge the encumbrances ; the sale cannot there- 
fore be treated as void. 

The duty that is incumbent upon the buyer un- 
der S. 55 (5) (d) of the Transfer of Property Act 
is not a duty that arises from an implied contract; 
it is a statutory obligation imposed on the vendee, 
{Venkatas lib b a Rao, J.) Gangi Ammal v. Go- 
VINDA Padayachi. (1924) M. W. N. 324 : 

34 M. L. T. (H. C.) 149 : 19 L. W. 644 : 

1924 Mad. 544 : 46 M. L. J. 464. 

^'Construction — Sale or mortgage. 

Where a document calls itself a sale deed and 
under which in lieu of a debt due, land is sold 
for a period of 50 jears, it is in reality a mortga- 
ge and can be redeemed even before that period. 
{B. B. Ghose, J.) DURGA Charan Maji v. Porespi 
Bewa. 76 I. C. 336 : 1925 Cal. 105. 


been accepted by the decree-holder without 
objection, the surety cannot be proceeded against 
except to the extent of producing the debtor in 
court. {Sulaiman, J.} Thakur Mahipal Sixgh v. 
Athal Singh. 80 I. C. 446 : 1925 A. 5. 

Construction- Security bond— Attach- 
ment before judgment — Suit dismissed by first 
Court— Appeal allowed— Right of decree-holder 
to proceed against security. See C,P. Code, O 3S, 
H. 5. 47 M. L. J. 523. 

Construction — Title cf deed is not con- 

elusive of rights of parties. 

The mere fact that the document cf title held 
by the grantees is called a patta. and that they 
executed a kabuliyat in similar lerms is not con- 
clusive of the question ot whether they were mere 
lease-holders, farmers of revenue or were 
true proprietors paying a jamabundi to the over- 
lord. [Lord Dunedin.) Nayak Vajesingji p. Secy. 
OF State for India- 

(1924) M. W.N, 694 : 26 Bom. L. E. 1143 : 
22 A. L. J. 951 : X. B, 5 P. C. l99 : 40 C. I. J. 473 : 
82 I. C. 779 : 48 Bom. 613 : 51 I. A. 357 : 
21 L. W. 28 : 1924 P. C.216 ; 47 M. L. J. 574. 

Construction — Valuation for stamp duty 

— Weight due to. 75 I. C. 402. 


Construction — Sale certifica^e^Conflici 

between boundaries and area — Rights of 
purcha’^^r, 

Ordinarily when a piece of land is sold with 
definite boundaries, unless it is clear from the 
circumstances surrounding the sale that a smaller 
extent than what is covered by the boundaries 
was intended to be sold, the rule of interpreta- 
tion is that boundaries must prevail as against the 
measurement. Held, on a construction of the sale 
certificate in the case, that the whole of the lands 
within the specified boundaries was meant to be ^ 
sold notwiihstanding an inaccurate statement ol 
the extent. [Krishnan and Waller ^ JJ.) Subbaya 
Chakkiliyan Muthuh Goundan, 

19 L. W. 245 : (1924) M. W. N. 203 : 

34 M. I. T. (H. C.) 315 : 78 I. C. 414 : 
1924 Mad. 493 : 46 M. I. J. 182. 

Construction — Sale certificate — Specifi- 

cation of area — Evidence of subsequent conduct. 

Whe e the terms of a grant are ambiguous, 
evidence of subsequent conduct is admissible to 
prove the intention of the parties. A char mahal 
which had been diminished by diluvion was sold 
at auction by the Collector. The area was notified. 
Held, that the specification of the area did not 
limit the rights of the purchaser or prevent him 
from claiming an accretion to the estate. (V. R 
ChattGrjee and CJuizner, JJ.) Kum.aR ShanKER 
Roy Chowdhry v. Secy, of State for India, j 
40 C. L. J 322 . 29 G. W. N. 166. | 


— Construr.iion — Security bond — Erroneous 

acceptance of bond diffrent from what order re- 
quired — Liability of sureties. 

Pending appeal a judgment-debtor was relea- 
sed on sureties being furnished. The surety bond 
actually bound over the surely to produce him in ; 
Court when required and nothing more, the same i 
being due to an oversight. Held, the bond having ! 


Construction — ^'With absolute rights '--^ 

Maintenance grant. 

In maintenance deeds the words '‘with absolute 
rights, etc.,” need not be construed in a manner 
different from the way in which they would be 
construed if those words occurred in other docu- 
ments. {Venbatasuba Rao, J.) Narayanaswami 
Devarayar V. Thangavelu Padayachi. 

(1924) M. W. N. 571 : 82 I. C. 67 : 

1924 Mad. 800. 

Construction — Will — Postobit — Revoca- 
tion. 1924 Bom. 135. 

Cofistructidn ^Zamindar relinquishing 

his right to Jrcis of occupancy tenant — Effect oj 
— Successor — Right of. 

A Zamindar in consideration of the good work 
done by his occupancy tenant gave up his interest 
in the trees planted by the latter and to be 
planted by him in future and addressed a letter to 
his estate officers not to interfere with the same. 
No claim was ever made by the Zamindar or hiz 
successors against the tenant for many years. 
In a suit by a succeeding Zamindar, held the 
document purported to relinquish all rights in 
perpetuity and bound his successors also. {Miller ^ 
C.J.aiid Midlick, J.) MahaRAj RAi fiy. Janki 
Kuer, 1924 P. 665. 

‘•Material alteratio^i — Bill of exchange or 

pronote — Proof of material alteration — Burden 
of proof. 

An alteration which is not material does not 
affect the operation of the instrument by whom 
soever it is made. Again if an alteration is made 
with the consent of all parties it does not avoid 
the instrument which takes effect as altered. In 
the case'of promissory notes and bills of exchange 
there is no presumption that any alterations 
notified in them were made before they were exe- 
cuted, A writing which is intended to be under 
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h:ind o::ly can be ailcred by erasure, or interiiai- 
atio;: :r otherwise, before it is signed, ho: ir lies 
upon the party who puts ibc i.;3trumeut in suit to 
explain the alt- ration and ^;lo\v when it was 
made. An alteration in a material part of an in- 
striiment imdcr imnd made by or with the consent 
o£, one party, thereto but without the consent of 
the other party, make^ the instrumenr void to tlhs 
extent that the party responsible for the alteraticu 
cannot enforce the instrumen: against a party not 
resmmsible, (K’An'n/rhc. O. A, ]. cM Kankayalal 
t-. Si ca Ram. 20 !?. L. E. ^6 : 

81 I. Ch S4t : 1924 Nag. 250. 

Ricita:> — Wdue — Con<:dcydliotis 

: if. Up. 

Recitals in deeds cannot by themselves be 
relied 015 for the purpose ol prfr.dng assertions 
of fact which they contain but when a long period 
huus elapsed between the date of the document 
and the challenging of it in a court of law, and 
when all those who could Intve given evidence on 
the relevant points have growit old or passed 
away, a recital consiste.at wit'n tire probabilities 
and circumstances of a case assumes greater 
importance and cannot lightly be set aside. {Moti 
Sirgor, J,) Tah.k CtiANo Rahman Shah. 

1924 Lah. 689. 

DEFAMATION — Liability for — Cizdl unci Cri' 
minal law—Priviltge-^Statcmcni made tu ike 
course of Judicial proceedings— Qualified pri- 
vilege — Evidence Act, S. 105. 

The liability of the defendant in a civil suit for 
damages for defamation in respect of statements 
made by him as witness >)r accused in a prior 
judicial proceeding must bs determined, in the 
absence of specific statutory provisions by the 
rules 0 f justice eguity and good c*''ii3cience. 
which have been understood 10 be the rules of 
the English Common Law. Consequently state- 
ments made by the defendant in his application 
for transfer of a criminal case in which he wms 
accused are absolutely privileged and no aciion 
for damages for defamation is maintainable even 
though the statements were made maliciously. In 
cases of v|ualiiied privilege the burden lies on the 
defendant in a suit for damages for defamation 
to prove that the occasion was privileged, S. 105 
of the Evidence Act applies only to criminal pro* 
isecution for defamation and has no application to 
a civil suitjfor damages. {Lentaigae and Carr, //,) 
Ma Mya SHWE Z', Maung Maung. 

2 Sang. 333 : 1926 Sang, 15. 

Police report — False statements in — 

Qualihed privilege — Extent of. See Evidenxe 
ACT' S. 125. 22 A. L. J. 597. 

S/ ti n (it y — Prii'il ege — C 0 ;;; m it nica lion 1 0 

person in author i ty — Malice — Presumption — 

Damages. 

Communications addressed in good faith to 
persons in a public position for the purpose of 
giving them information to be used for the 
redress of grievances, the punishment of crime or 
the security of public morals are privileged, p>ro Ai- 
ded the subject-matter is within the competence of 
the person addressed. W'here however it’ is found 
that information was given by defendant to a 


deed, S. 3. 

Maqistraie, that the piff. was in the habit of 
unlawiuliy cutting the crops on his neighbour's 
6 eids and causing damages to neig’hbours in 
various other ways and that the information was 
faise and unfounded. Held, that malice in law 
should be presumed and that the privilege 
disappeared. [Kanhaiya Lai,].) Bixdeswari 
Prasad Tewari v. Haxpm.vn Prasad Tiwari. 

22 A. L J. 65 : L. E. 5 A. 95; 

79 1 C. 640 ; 1924 All. 445. 
DECCAN AGEIGULTUEISTS’ RELIEF ACT, S. 2 
— Agriculturist — -Test of — Joint family. Muui 
PCBUSHOTTAM V. GoVEKDHANDAS. 

76 I. C. 148. 

S. 2— Agriculturi.st — Test of— 'Joint 

family. 

Narayan Bapq Lal V. SoNX Singh. 

76 I. C. 659. 

S. 2— Agriculturist -- Definition of — 

Limitations, 

The definition of agriculturist ” in S. 2 of the 
Dekhan Agriculturists Relief Act is not limited to 
the judgment debtor being an agriculturist at the 
date of the suit or of the decree, but includes any 
stage of the proceedings. [Kennedy, J. C., Ray- 
mond and Bilaram, A./.Cs.) Hiriomal v. H.\zari 
Singh. 78 I. C. 583 ; 1925 Sind 49. 

(XVII OF 1879), Ss. 2, 10-A and 20— 

Applicability of — HVzo is an agriculturist — 
Transaction entered into before the Act came into 
force. 

Where the Deccan Agriculturists Relief Act 
is e.xtended to a particular district, S. 10- A of the 
.Act applies to transactions entered into before that 
date by an agriculturist provided the question 
arises after the extension of the Act, Where the 
provisions of Ss, 2 and 20 of the Deccan 
Agriculturists Relief Ach 1879, are extended to a 
particular district, a person who by himself or by 
nis servants or by his tenants earns his livelihood 
wholly or principally by agriculture carried on 
within t!ie limits 01 the district or ordinarily en- 
gages personally in agricultural labour within 
those limits is an agriculturist within the meaning 
of S. 2 uf the Act, [Marten, Pratt, Coyajee, Shah 
and Crump, IJ .) Gaxpa'L' Chaxdrabh.in v, Tulsi 
Ramgh.vndra. 48 Bom. 214 : 81 I. C. 284 : 

26 Bom. L. E. 118 : 1924 Bom. 219. 

S. 3 — Agriciilturiil income— Jaghirdiir 

— Income derived from assessment of lands. 

The Deccan Agriculturists Relief Act never in- 
tended that a Jaghirdar relying entirely upon the 
income derived from the assessment which would 
be recovered by the village officers from occu- 
pants or tenants, should be considered as an agri- 
culturist earning his livelihood from agriculture 
within the meaning of the Act. Consequently if a 
part of his income is derived from assessment that 
is not agricultural income. [MacUod, C. J. and 
Shah, J.] Mukundkrishna Govind Krishna v. 
Moh.vnlal. 26 Bom. L. E. 620: 1924 Bom. 514. 

Ss. 3 (Y) & (z) & 15 (b) — Consent decree 

— Execution— Instalment — If can be ordered. 

In the case of suits falling under clauses (y) 
and (z) of S 3 Deccan Agr. Relief Act, an agricul- 
turist it the decree is a consent decree can apply 
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to the court for an order under S. 15-B to grant 
instalments in execution not provided for in the 
decree. But the executing court cannot reduce 
the actual amount payable or rate of interest 
fixed. {Kennedy, J. C. and Madgovkar, A. J. C.) 
Sangatmal Lilakam V. Jan Mahomed. 

79 I. C. 553. 

Ss. 3 (w), 7 Sc 12— S//// iigdlnst agricid- 

iurisis—Plea of stains net viused—'Ex parte 
decree — If open to attack in the execution. 

When the defendants in a suit fail to set up 
they are agriculturists and an ex parte decree is 
passed against them, they cannot in execution 
raise the plea and challenge the decree. [Bila- 
ram, A. J. C.) Lawrence Phillips Sc Co. 
Na/:areth, 78 I. C. 806 : 1925 S. 86. 

S. 15-B — Instalments — Ex parte decree 

— Subsequent order for instalments. 

Where an rx parte decree has been passed it is 
open to the defendant to show in execution pro- 
ceedings that he was an agriculturist at the date 
of the decree and claim instalments. [Macleod, C. 

and Crump, J.) Rudeappa Samvirappa v. 
Chanbasappa Mall.appa. 26 Bom. L. E. 153 : 

80 I. C. 162 : 1924 Bom. 305. 

S. 18-D— Szf/7 under --Existence of mort- 
gage in dispute. 

A suit for accounts or for redemption under 
S. 18-Dof the Bombay Dekhan Agriculturists Re- 
lief Act will not lie where the existence of the 
mortgage is in dispute between the parties. 
[MacUod, C. J. and Shah, J.) Krishnaji Sonji 
Gawade V. Sadanad Mahadev Thakur. 

26 Bom. L. R. 341 : 80 I. C. 763 : 1924 Bom. 417. 

Ss. 57, 61 and 63-A — Document passed 

by agriculturists—' Formalities— Registration — 
Rules under the Acty Rule 23. 

The Kabuliyat in question was passed in 1917 
by tliree agriculturists. It was written and 
executed before the Sub-Registrar of the place as 
required by the Deccan Agriculturists' Relief Act, 
1<S79. It was executed in favour of the plaintiffs 
who were represented by their vahivatdar before i 
the Sub-Registrar. The vahivatadar alone signed 


Where subsequent to a decree for judicial se- 
paration and permanent alimony, the parties 
resume cohabitation, the decree is annulled 
thereby and does not revive on subsequent sepa- 
ration." [Beasley, J.) Ellen Ma Noo r?. William 
' Po Thit. 2 Bang, 163 : 1924 Bang. 314. 

Grounds for— Adultery— Proof of un- 

' known respondent— Xamed Co-respondent — Non- 
access — Proof of — Domicile in India. 

Unless it is sho'^n that the parties to a divorce 
petition are domiciled in British India, the Indian 
Divorce Act gives the High Court no jurisdiction 
to hear the petition. That is an allegation which 
ought to be contained in every divorce petition. 
Where there is no evidence of adultery except the 
submission of the respondent that she had a mis- 
j carriage after she had become pregnant by some 
one other than her husband, a decree for divorce 
cannot stand. 

Per Marten, J, Where petition for divorce 
is founded solely on an allegation of adultery 
with the co-respondent which was held not 
proved, the petition must be dismissed. Where 
a petition for divorce is founded on adultery with 
some person or persons unknown, the ordinary 
practice is that leave to dispense with a named 
co-respondent must first be given by the Court 
before relief can be granted on such a petition. 
I It is permissible for spouses to deny sexual inter- 
j course when in fact they are living together but 
I the Court will scrutinize that evidence with great 
care. [Mucleod, C. /. and Shah, J.) Hews on 
V. Hewson. 26 Bom. I. R. 467: 1924 Bom 397. 

DIVORCE ACT (IV OF 1869) S. 2— Christianity 
— Person professing — Meeting— Ex-communica- 
tion by sect or church to which a Christian 
belongs — Effect— Hindu Law — Marriage — Dis- 
solution-Conversion of either party to Christi- 
anity— Effect— Native Converts Marriage Dis- 
solution Act XXI of 1886. Pakkiam Solomon v. 
Chelliah Pillat. 1924 Mad. 18. 

Ss. 2 and 7 — Persons domiciled in Eng- 
land — Power of Indian Courts to grant divorce. 

76 I. C, 597. 


the declaration required by Rule 23 framed under 
S. 61 of the Act. In a suit on the document, it 
was objected that the document was not validly 
registered as the persons in whose favour it was 
passed did not appear at the time of execution 
before the sub-registrar. Held, that the document 
was validly registered. Under S. 57 of the 
Deccan Agriculturists’ Relief Act the persons in 
question were not all bound to appear before the 
Sub-Registrar. {Macleod, C. J. ami Crump, J.) 
Shripathi Laxman V, Balvantrao. 

26 Bom. L. E. 149 ; 80 I. C. 274 : 

1924 Bom. 345. 


Sa, 2. 3, 7 and 10 — Divorce — Juris- 

j diction of Indian Courts — Residence — Domicile — 
Posners of Indian Legislature — Divorce Act not 
ultra vires. 

The Indian Legislature when enacting the Indian 
Divorce Act of 1869 conferred jurisdiction on 
j Courts in India to dissolve marriages between 
persons not domiciled in India but who satisfy the 
conditions laid down in the Act. Bona fide resi- 
dence in India confers jurisdiction on Indian 
Courts in the matter of divorce. The Indian Legis- 
lature had power under the Indian Councils Act 
of 1861 to confer such jurisdiction. 


DELAY— Defence to suit for specific perfor- I The expression “resides’’ in S. 2 of the Indian 
mance— Nature of plea— When allowed. See | Divorce Act was used in its ordinary sense and 
Specific Performance 821. C. 105. was not intended to mean domiciled. “ Resi- 


: dence and not “domicile” is the test of jurisdic- 
DIVORCE — Adultery of wife — Liability of Co-res- j tion in a suit for divorce under the Indian Divorce 
pondem for damages. See Damages. ! Act. Keys v. Keys (1921) P. 204 : 3 C. W. N. 250 * 

46 M. L. J. 282. ! 40 C. 215 : 64 P.‘R. 1900 : 47 P. R. 1911, Ref. 

Decree for judicial separation and j [Shadi Lai, C.J.. Scoit-Smilh, Le Rossignol, Har- 

permanent alimony— Resumpfwn of co-habitation | rison and Fforde, JJ.) Lee v. Lee. 15 Lab. 47. 
—Ejjcct, I 81 I. C. 686 : 1924 Lab. 5 13 
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-*-3. 7 — DoiKiciU af cluicc — and 

A domicile of cd nee can oniy ncqc'red by 
residence coupled \vith an inre.ni j:i oi p^raiaaent 
or de5nne residence :'e:ddeiiCS by itself 

will not be sumcicnt. it tabeS far le^s to rtvi.e 
a d 011110110 o: or^qm tian te acquire a dainicde of 
choice. Wnere :.ne dcmicile of d:e pehtioicr ^vas 
Enq i ’.sh. 

Held, tbe i\:innjo;i High Couii had nc. iurisdic- 
tlaii to grant divorce. {Rjbinson^ C. Jl/ay Oa;;g, 
a-td J].] Joxss r. jcnes. 1 Sang. T05 : 

79 i.O. 719 : 1924 Sang. 193. 

S. 10 “-Ah- core Chnsiia-i — Apcstacy 

aftir — Lndfjg -wdli bhan zvjr/ian 

ii'eating Hrst nn/s ui' Icsscy ibly — Cr:icn':>\ 

A Kachin Cinisihin alter marriage apostatized 
and openly lived with a Sban \vc nan and refused 
to allow his Christian wife to live in tlie house ex- 
cept in the capacity of a lesser wife. Held, it 
amounted in law to cruelty and when coupled 
with adultery’ was good ground lor divorce. 
{Youn^, 0. C, J., May O.e.eg and Park, If.} San'g 
Mun uK Labva Xaw, 3 Bur. L. J. 9. 

80 I. C. 79 ; 1924 Hang 262. 

S. 17 — Divorce— Chrisliii’fis at ike time of 

marriige— Reversion of husband to animism — 
Cruelty — Taking of seco7ici wife—Diseretionz 

The parties to a divorce proceeding were 
Kacuias and Christians at the time of marriage, 
They w^ere inuried according to Goristian rites 
Sabsequently toe ousband proceeded to iive with 
a Shan woman namsd Ma Ti.i. Toe peiitioner 
(wife) went and staved .vifo the hiisbani for nine 
days and the petitio '.er and Ma Fin quarrelled 
and the petitioner was assaulied and ill-treated. 
She however CGniinaed to live in ‘.he house and 
finding that she was expected to iive as the lesser 
wife and being unioie to oevTc the iucignity, she 
left the house for good, ft was found thar there 
had been desertion by her husband p.ior to h^r 
return to his hou.se. 

Held (1), that the prior dcsertvo:! bv tie hus 
band had been coadon^d by her return to his 
bouse ; that toe mere change of reiigma subse- 
Quent to the marriage w.is not a ground ‘or 
divorce nor was mere change ci' reiigion c jupTM ■ 
with adalte y; a id tn i ihe rusbani mus have! 
changed his religion and gone through a form or j 
marriage witn some other woman to furnidi a j 
ground for divorce. Where the husband refuses \ 
to allow his wiie except under the ordars oi his | 
mistress and the wde lives aoart, it amounts to' 
desertio i bv- the n ‘sbi M. J. C. May I 

Dung and Carr, J I.) Maung Mcm v. Labya Xaw. ; 

2 Haag, 193. j 

— Ss. 18 and X^Siiit for nullity— Lun.icy I 

— Effect of -Proof r squired. ’ ! 

Where a person wants to have a marriage do- j 
dared null and void on the ground of lunac/, it 
is not sutScient for him to prove that he was 
eccentric or deftcieut to a certain extent raerelv 
in his mental capability but it must be shown his 
whole mental being was ST affected that he was 
incapable of appreciating not necessadlv the 
nature of the act but its validity. [Kennedy, /. C.) 
G. £, G. R. V H. M, R. 79 I. C, 535 : 1925 S. 95. 


■ EASEMENT. 

: EASEMENT— of— Right of way— 
: Xon-u^er— Lapse of time— Presum ption. 

It is not so much the duration of the cesser as 
the nature of the act done by the grautie of the 
easemenr, or of the adverse act acquiesced in by 
hi n and the intention in him which either the 
, one or the other indi rates, which are material in 
^ considering the question whether or not an ease- 
! aient nas been abandonsd. The presurnotion of 

■ abandonment cannot be made from the mere non- 
• user. There inust other circumstances in the 

case to raise that presumption. A mere susoen- 
: siou ot the exercise of the right is not sufficient 
to prove an intenhon to abandon it. But a long 
; cnitinued suspension may render it necessary >or 
. the^person claiming the right to show toat so ne 
: indication was given, during the period that he 

■ ceased to use toe right, of his intention to pre- 
i serve it. The question of abandonment of a right 
. is one of intention to be decided on the facts of 
: each particular case. It may be taken as settled 
I lav that, while mere non-user is no: sufficient to 
: amount to abandonment, it is a fact tj be taken 

i into consideration with the oiher facts and 
; circumstances of the case, and it is from all the^e 
; facts that the Court has to decide whether or not 

■ the clear intentton to abandon can be inferred, 

' or is indicated. {Robinson, C. /, and Brown, J ) 
Christopher v. J. A. Cohex. 3 Bar. L J. 297 [ 
2 Hang. 534 : 1925 Rang. 137^ 

Iffipiiod grant — Portion of property 

CO n veyed — £ ffco t. 

Where a portion of a property is sold away to 
another, the vendee will acquire all those ease* 
nsents over the portion reserved which are neces- 
sary tor the reasonable enjoyment of the tenement 
granted. The doctrine of implied grant of ease- 
ments upon severance of tenements is in accord 
wuh justice, equity and good conscience, {Moti 
Sugar, J.) Faiz Maham.mad p. Latif. 

1924 Lah. 724 (2). 

Light and air — Obstruction — dVhen a:~ 

tio'i.-iblc — Infringement of right— Easement of 
nccissi !y—Righ t o ! way. 

In toe case of ancie d lights the easement which 
nas been acquired is not measured bv the quan- 
tity of light wh’ch wnas enjov'ed during the period 
or prescripti .n aad taere can be no infringement 
or that right uoless it is shown that the oostruction 
in such as would amount to a nuisance. 

It often happens ffiat property is so sduated 
that, unless the owner is permitted t > make use of 
nis neignbour‘3 land, the property would be un- 
usable and w >rthle.ss. Tn ca^es of this kind the 
law generally steps in and provider the owner of 
the otherwise useless property with the easement 
he wants, because of the necessi.y he has for it. 
But it is not in every case in which the property is 
useless without an easement that the law provides 
tne o.vner with an ease near of necessity, for 
such easements must arise under an implied grant 
of the right and if a grant of the easement cannot 
be implied, no easement of necessity is given by 
the law: the easement is not supposed to be given 
bv the law, like a natural right, but by the o vner 
of the land wherein it is e.xercised. Held, that in 
the case on hand the questions to be considered 
in determining whether plaintiff had made out a 
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right to an easemer.tof necessity were {!) whether 
it was absoIuteH’ necessary for the plaintiff to 
enter on the defendant's land to effect repairs to 
his wall, (2) whether on the date of the sale of the 
house to the plaintiff his vendors were the owners 
of the land on which the easement w^as sought to 
be imposed. {Plumer, 0. C J. and Ramaswamt 
Aiyaitgar, J.) Rudrappa v, Somasekhariah. 

2 Mys. L. J. 226. 

Natural right— Trees — Damages caused 

by shade — Liability. 1923 Nag, 69. 

Xoi'cl right — Right to rear fish in 

another's tank. 

The right of one person to rear hsh in an- 
other’stank seems to be quite; a novel right which 
a Court of law cannot recognize. (Xewbotild & 
Ghosc, JJ-] Chand Mia Munshi v. Tukamia. 

28 C. W. N. 516. 
80 I. C. 805 : 1924 Cal. 667. 

Obstruction to light and air — Injunction 

if proper relief. 

There can be no doubt that any act by the de- 
fendants which results in obstructing the free ac- 
cess of the light and am to which the plaintiff is 
entitled is prima facie an injury of a serious cha 
racter for which compensation in money would 
hardly be an adequate relief. In cases of this na- 
ture injunction is the rule and damages the excep- 
tion. 9 1. C. 417 Foil. [Moti Sagar, /.) Jawa- 
hak Singh i\ Sewa Singh. 

5 lah. I. J, 487 : 79 I, C, 572 ; 1924 lah. 97. 

Origin of— Lost grant — Presumption 

from long user— Way of necessity— Inconveni- 
ence. 1924 Cal 863. 

Quasi easements — What are — Joint 

wall — Right of lateral .support. 

Where joint property is divided it carries 
under the law such easements as are necessary 
for the reasonable use and enjoyment of the pre- 
mises allotted. One such is the right of support 
and it is applicable to the case of a partying wall 
which belongs entirely to one of the owners but is 
subject to an easement or right in the other to 
have it maintained as a dividing wall between the 
two tei’ements Nature of quasi easements dis- 
cussed. [Suhrawardy and Choizner, J J ) Bhola 
Nath Dutta v, Radhanath Biswas, 

51 Cal 789 : 78 I. C. 908 : 1924 Cal. 844. 

Right of burial on another's land — Not 

to be recognized. 

By prescription a right to bury the dead in 
land belonging to other persons cannot be 
acquired. \Martincau, J.} Mangat Ram v. 
SiRAJUL Hasan. 

6 L L. J. 130 : 78 L C. 152 : 1924 lah. 492. 

Right to drain water on lower lands. 

Moksodali V. Ma Hli. 

1924 Kang. 86. 

Right of way— Prescription — Proof of 

claim. 1924 Cal. 859 (2). 

—Right of way —Modes of acquisition — 

Nature of right. 

An easement of way must be a definite right of I 
way over the servient tenant. It can be acquired | 

Y D 1924—37 


EASEMENS ACT, S. 13. 

either by prescription by open user for a period 
of 20 years or independently of the Easements Act 
by the presumption of a lost grant. (Kinkhede^ 
A, J. C.) Wasudeo V. Shankar. 

7 N. L. J. 232. 

EASEMENTS ACT, S. 7 (III. i) — Infringement of 
a natural right, by the occupier on lower level 
raising bunds to keep out water. 

Where two adjoining occupiers erected con- 
tinuous bunds to keep out flood water, for the 
protection ot their lands^ and cn account of the 
neglect of one of them, the other raised a h’gher 
bund, to keep out the natural drainage as well as 
excess water coming through the breach, the party 
in default sued lor an injunction restraining the 
dher from raising tbe bund, Held, ^1) that the 
plffs. not having caused more than the natural 
flow of water on the defendant’s land, it is 
pmoper to direct the defendaut to restore his 
bund to its original level. 

(2) The ov.’ner ol the higher land is entitled to 
let the water run oh into the lower land, by what- 
ever means nature intended, that it should, and 
his right is intringed by any means which pre- 
vent the water so doing which is recognised 
by III. (/) to S. 7 of Indian Easements Act. Banoo 
Kohamed Husain v. Mansooulal Dowlat Chand. 
3 B. L. T. 77 followed. [Lentaigne and Carr, JJ.) 
Ma Hli v. Moksodali. 2 Kang. 460 ; 

8 Bur. L. J. 217 : 1925 Kang. 68. 

S. 13 lb) — Easement of necessity— 

Existence of vents — Continuous and non-conti- 
nuous — Distinction. Morla Gangulu v. Thata 
Jagannadham. 

76 I. C. 331. 

Ss. 13 (b) and Id— Scope of— Use of door 

— Injunction — Right of way. 

S. i3 (b) of the Easements Act relates to a con- 
tinuous easement which a right of way is not, and 
under S. 19 it is only when the dominant heritage 
is transferred the easement passes to the trans- 
feree. That section has no application where no 
easement at all existed while the two tenements 
belonged to the same person before the sale of 
one of them. The mere fact that the defendant 
has expressed his willingness to permit the use 
01 the door of his house whenever there was pro- 
per occasion, does not justily the court in grant- 
ing an injunction that the defendant should not 
prevent the members of his community and other 
desirable persons occupying the house from using 
the doorway. {Martineau, J .) Ganga R4m z;. SiTA 
Ram. 6 Lah. L. J. 176 : 1924 Lah. 488. 

S. 13 (b) — Sale of portion of land— Ir~ 

rigation facilities— Easement of necessity. 

Where a portion of land is sold, an easement 
apparent, continuo»is and n'cessary for enjoying 
tbe portions severed from the transferor’s land 
will pass to the transferee unless a contrary in- 
tention is expressed in the instrument of the 
transfer. Where the lands sold are wet lands, 
and prior to the transfer they were irrigated by a 
channel passing over the lands still remaining 
with the transleror, unless there is a stipulation 
to the contrary at tbe time of the transfer, the 
transferee is entitled to the same facilities for 
irrigation that used to be attached before. Where 
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such a right is claiaied it is no answer to say ihat 
sojDG other irrigation supplv maybe obtained. 45 
M L.J, 724 foil. {Spencer, 0. C. J.\ Souriraja 
Naidu V. Rajagopalan. 20 L, W. 245 : 

^924; M. W. N. 678 : 81 I. C- 833 . 

47 M. L. J, 302* 

S. 13 ii]~-Righ: of Easewenl — Rain 

water ami yewage a-atcr— Coniinuoiis Easenicnt^ 

The plaintiff claimed an easement in respect of 
the now of rain waier from his courtyard and 
sewage water coming from a latrine. It was found 
that both the rain water and the sewage water 
joined and then flowed into a masonry drain 
passing through defendant’s bouse. HHd, that 
the drain was a continuous easemeiA in so lar as 
the fiowoi the rain water was concerned, no act 
of man being needed for the purpose. But so far 
as the flow of water from the latrine went, it re- 
quired the act ot man and to that extent the ease 
ment to the Oow of such water was not a conti- 
nuous easement. [Mukerjee, J.) Sajid-ux-nisa 
Bibi u. Hidayat Husaix. 22 A. L. J. 425* 

I. K. 5 A. 261 : 80 I. C. 896 : 1924 All. 748. 

S. 15 — Government land — Acquisition of 

easement— Pen od 

In order to establish a right of easement over 
land belonging to Government, a plaintiff must 
prove user of the Eiod raenti^^ned in S. 15» Ease- 
ments Act for a period of at least 62 \ears. If he 
fails to establish that, he cannot establish an 
easement agaii st a person who is merely in 
occupation of that land, for a less period. Ii is not 
possible to have an easement over piece of land 
against A and not against B. {Ryves, J,) Xarain 
Das V, Behari Kahar. 1924 All. 724. 

S. 18 — Customary easement — Right of 

way— .^emindar^s right to close. 1924 All. 159. 

S, 28 — Ancient window — Light and air 

— Extent of. 

The owner of the servient tenement could 
reduce the access of light and air to the window 
of a dominant owner provided he did not so dimi- 
nish it as to make it less than what the owner ot 
the dominant tenement required for :be ordinary ? 
purposes ot inhabitancy or business according to • 
the ordinary notions of mankind having regard to j 
the locality and surroiiiidiogs. C. J. and 

Figgott, J.) Gur Prasad Mukerji v. Bishux Oat i 
L. E. 5 A. 262 : 79 I. C. 349. : 

i924 All. 816. 

Sfi, 33 and 35 — Easement — Right to 

free air and light — Windows— Injury to righf 
when actionable. 

Where the easement disturbed is a right to the 
free passage of light passmg to. ihe openings in 
a house, no damage is considered substantial 
within the meaning of Sections 33 and 35 of 
the Easements Act unless it raaverially dimini- 
shes the value oi tne duminant heritage and in- 
terferes maierialiy with the physical comfort of 
the plaintiff or prevents him from carrying on 
his accustomed business in the dommaut heritage 
as beneficially as he might have done previously 
to the disturbance. 

The plaintifi has* therefore* no absolute right 
to protect his window against obstruction. He has 
a right to the access of sufficient light and a|r 


EJECTMENT. 

through his window. but if there is already a suffi- 
cioiit access of light and air to his house through 
other openings therein and the obstruction cau- 
sed to the window does not materially or in any 
measure interfere with the sufficiency of the ac- 
ces ot such light and air. the plaintiff is not entit- 
led to any relief [Kanhaiya Laf J.) Durga 
Prasad t?. Lachmi Naraix. 22 A. L. J, 314 : 

I. R. 5 A. 221 : 78 I. C. 663, 
1924 A, 394. 

; — S. License, if transferable. 

A licence is ordinarily only a personal right 
and carries with it the incident of non-translei- 
ability.^ The meie fact that the license had be- 
come irrevocable by the erection of buildings 
does not necessarily imply that the licensee 
acquired a right to iransfer the license or the 
ouilding. {Walsh, A. C. J. and Ryves, J.) Kallu 
Shah v, Raheem Baksh. L. E. 5 A. 632 : 

1924 All. 825. 

S. 59 — Erection of buildings by licensee 

— Revocaiion of license by transferee- 
Where a licensee erects buildings of a perman- 
ent character on the land, it is not open to a trans- 
feree from the grantor of the license to revoke it. 
28 A 74 1 .* 13 A. L. J. 1 Kef. {Sbeavc, J.) Gauri 
Shankar v. Mithai. L.E. S. a 6 A. 400 : 

1924 All. 750. 

Ss, 59 and 60 — License — Revocation — 

Transfer of property— Compensation— Right to. 

Where a license to erect a hut is given and in 
pursuance tbereot such sttuciure is erected, a 
subsequent transfer ot the property does not op- 
erate as a revocation of the license unless it is 
incompatible with the retention of the license 
by the licensee. The transferee can neither re- 
voke the license nor claim compensation if in 
pursuance of the license a work of a permanent 
character has been erected. {Ptedeaux, A.J, C.) 
ViTHALDAS V, GOMA. 20 N. L. E. 60 : 79 I.C. 173: 

1924 Nag, 254. 

s. 60 — Licence when revocable — Licen- 
see whether liable to ejectment on denying 
liceusoi's title, Mt Dcrga v. Babu Ram 

75 I, C. 596. 

EJECTMENT — Suit for — Identification of land. 

A suit in ejectment should not be dismissed 
simply because the wffiole of the suit land is not 
ideuiihed as pleaded in the plaint. 

In a suit to eject the defendant from a certain 
area constituting a single number the portion in 
which the deiendant ffiad acquired cccupancy 
rights was identifiable merely by a reference to 
! the old map of the village. Held, that the res. 
of the suit should be decreed. {Frefnanile, S. M, 
l and Burn, J. Mo ThakUk Prasad v, Kov 
I ahal Teli L. E. 5 A, 43 (Ij (Eev.) 

Proo^ of title— E^ect. 77 I. C, 905. 

-Suit for— Proof of title. 

In an ej^’^ctment suit, the plaintiff should sucy 
; ceed on ihe strength of his own title and not be 
the weakness ot the case of the deft {Mukerje- 
and Snhrawardy, JJ.) Lukhan Chandra Mox 
dal V, 1 AKIM DhAL!, fcO I. G, 357: 

SO G. I. J. 90 ; 28 C. W. N. 1033 : 

1924 Cal. 558. 
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Suit for — Tenants in possession— Parties 

io suit 

It cannot be said as an abstract proposition of 
law that where land was in the occupation of 
tenants, the landlord has no right to maintain a 
suit for possession ag'aiust a trespasser or if 
land is in the occupation of the trespasser’s ten- 
ants be cannot bring a like su’t against him 
alone. The question whether a suit tor poshes 
sion is maintainable by a landlord against a lival 
claimant depends very much on the sta us of the 
tenants. The tenants of the latter need not be 
made parties in the suit, [Snhrawardy and 
Chotzner, ]J,) Kali Prosanna Bhadcri v. Rani 
Hemanta Kumari Deep 

2924 Cal 977. 

Title- '"Legatee from Hindu widow 

having a limited interest in husband's property — 
Not entitled to eject trespasser. Sec Hindu Law, 
Widow. 46 M. L. J. 560. 

Title — Proof of — Onus Goya lands 

— Possession— Evidence of. 

In a suit in ejectment, the onus is on the plain- 
tiff and he must maire out both that he had title to 
the land in suit and that he was in possession 
within 12 years of the date when the suit was in- 
stituted and if he fails to prove his possession 
then, notwithstanding his title it being admitted ; 
that defendant was in possession at the date of ; 
suit his suit must fail. But the nature and quality I 
of the proof required to satisfy the burden cast : 
upon the plaintiff may vary in different classes . 
of cases. For example where toe land ts jungle , 
land or land under water where no evidence of : 
actual user in the ordinary sense can be expected I 
to be adduced, then no doubt the presumption I 
that possession follows title may be called in aid ' 
to supplement the absence of evidence upon the ; 
question of possession because mere non-user i 
does not in itself deprive a party of his title to his ! 
land. It is necessary both that he should have : 
lost his possession and that somebody else should i 
have come into possession and remained there ad- : 
versely to him. In the case of gora lands (period!- ; 
cally cultivated once in four or five years) al- i 
though proof of certain acts of user might reasc- j 
nabiy be expected, the evidence upon the point | 
must necessarily be more difficult to procure than 1 
in the case of lands continually under culiivatioo. j 
[Miller i C. J. and Midllick, J.) Ramnath Sar- i 
ANJI Gobardhax Pandky. 3 Pat. 258 : 

81 i. C. 669 : 1924 P. 629. | 

• Title— Proof of — Weakness of defen- 

dant's title— Not io be considered. 

In a suit for ejectment the plaintift' must 
succeed on the strength of his own title and is not 
assisted by any weakness, real or apparent, in the 
case for the defendant. [Mookerjee and Suhra- 
wardy.JJ.) Lakshan Chandra Mandal v, Takim 
Dhali. 39 C. L. J. 90 : 28 C. W, N. 1033 : i 

80 I. C. 357 : 1924 Cal. 558. | 

Title — Proof of — Defence of permanent 

tenancy — Onm. 

When a plaintiff seeks to eject a defendant 
from possession on the ground that the latter is 
his tenant, whose tenancy has been terminated, 
he must prove not only that tlie defendant is his 


, EQUITY. 

tenant as alleged, if that is denied but also his 
right to elect. In order to prove his right to eject 
he must necessarily show that the tenancy is a 
terminable one and has been validly terminated 
; This onus is unffected by any defence of perman- 
ent occupany that the defendant may set up but 
fails to prove. The plaintiff in a suit for eject- 
; meet must first prove bis title to eject before the 
! onus is shifted to the defendant to prove that he 
: has a permanent right of occupancy. 1923 M, 
W. N, 755 Ref. (Spencer and Kianaraswafni 
; Sasfri, JJ ) Bollapragada Subbarayadu v. 
i Narasimha Rao, 

(1924) M.W.N. 553 : 
82 I. C, 623: 7924 Mad, 807 : 45 M. L. J. 558. 

: T res passe I — Possessory title. 

A person who ejecis another from land in his 
1 possession forcibly and without any shadow of a 
title can himself be ejected by the latter even if 
the latter’s title is defective, {Hallifax\ A. J C.) 
Maroti Kunei V. SiTARAM. *78 I. C, 722; 

1925 Nag. 32. 

j ELECTION — Remedies—Suit against one set of 
. persons— Subsequent suit against another set of 
persons on the same cause of action — When 
barred. See Estoppel. 47 M. L, J. 85. 

electricity act (IX OF 1910) Sch I, Cl (6) (2) 
ic)— Seals of cut out not in good order — Discon- 
tinuance of electric supolv, 

6 Lab. L J. 86 : 75 I. C. 456 : 1924 Lab. 142, 

S. 22. and Sch. Cl. (VI) Paras 4 & 5 - 

Transfer of electric conaiection — Written 
requisi Hon— ^Substitution oj new connection 
for old one, 

A written requisition is necessary not merely 
where a consunier asks for supply of electricity 
in the hi'st instance, but also where he is claiming 
the supply as a substitute for the existing supp- 
ly. The fact that it was the practice of the Elec- 
tric company not to insist upon such written 
requisitions cannot alter the law. {Shah, A, C. 
J. and Fawcett, J.\ Bhagvaxji Sankleshvar 
The Ahmedab.^d Electricity co. Ltd. 

28 Bom. L. E. 1206 : 1925 B. 120, 

ENCUMBERED ESTATES ACT — Estates in involv- 
ed condition — Income not sufficient io pay 
interest an the debt — Governmen f s policy. 
Though it is open to a proprietor to sell a por- 
tion of the Estate, there is no reason why the 
estate should be protected under the Encumbered 
Estates Act, if the deb'S can be paid by a sale. 

The present policy of Government is to I'elease 
all estates, the scheme of which are not satisfac- 
tory. It is impossible to protect under the 
Encumbered Estates Act any new estates unless 
satisfactory schemes can be framed for the pay- 
ment of their debts. [Folcv, J.) Madan Mohan 
Singh. In re. 2 Pat. L. R. 225 (Cr.) 

EQUITY— Grantor derogating— Applicability to 
B. T Act. Mt. Sheoraji Kuar v. Dhani Mian. 

75 I C. 790 :3 Pat. 1 : 1924 P, 1. 

Parties in pd.ri deVicio— Help of court. 

Where aperson transfers his property to ano- 
therefor an illegal purpose and such purpose is not 
carried out, he or his heirs cannot get the pro- 
perty back without proving that the purpose never 



583 


THE YEARLY DIGEST, 1924 


584 


ESTOPPEL, 

got beyond the stage oi intention. The onus of 
proving it is on them, the Enaxin: fiiri delicto 

potir c^t conditio resstoV-jf/s apcl^ing. [Btiker, J. 
C,; Max SiXGH r. Kakax Singk, 

1924 Nag. 200. 

ESTOPPEL— fnade under a mistake 
of law. 

An admission mads by a thekadar ii: a previ- 
ous case that iie was an ex-proprietory tenant 
made on a misunderstanGing oi toe iaw cannot 
create an estoppel 3.gainst him, {Fremantle, S.M. 
and Burn , J . M .) Sarju Ram e. Bhakosa Ram. 

L. E. 5 A. 43 t2i ^Eev ). 

Compromise — Title —Recognition of— 

Proceedings under S. 145. 

761. C. 527. 

Conduct. Mathuho Pras.ad v, Anaxdi 

KUXWAR, 

1924 63* 

By conduct — Tcnant-in-chief — Dis- 
appearance — Omission of sub-tenant to ^et 
himself recorded as tenant — Ecffeci of ^Conduct 
of zemi ndar. \ 

The tenant-in-chief of a holding disappeared and ^ 
the recorded sub-tenant took no steps to have his i 
name recorded- as tenant-in-chief and thereby | 
led the zemindar into a sense of security. Held, I 
that the subtenant could not thereafter take ad- | 
vantage of his own neglect to correct the papers, j 
{Fremantle, S. M, and Burn^ /. M ) Jagdeo j 
SlNGIi V. K AW ALP AT ChAUBE. j 

L. E. 5 A. 9 tEev.). ■ 

Coniract — Consideration — U nder taking J 

by parties. ; 

An undertaking may operate as an estoppel | 
thnughia the absence of consideration it Cvinnct | 
amount to a contract. Situations may arise in i 
which a contract shoaid be held to be an estop- : 
pel, as in cases where only an inade:|a3te nsht ; 
of action would exist in favour of the injured 
party if esioppei wsre not allowed. In such a 
case estoppel may sometimes be available to pre- 
vent fraud. {A'ewbould and Ghose, JJ.) Shailesh 
Chandra Gcha v, Beckai Gope. 

40 C. L. J. 67 : 1925 Cal. 94. 

Coniract for Sale of laud— Conveyance 

not executed — Acceptance of advance whether 


- ESTOPPEL. 

estoppel. [Mookerjee and Cuming , JJ ,\ Nandi 

LAL AGRANI V. JOGENDRA CHANDRA DUTTA. 

28 C. W. N. 403 ; 39 C. L. J. 222 ; 
82 J, C. 297 : 1924 Cal. 881. 


Execution proceedings- 

agent not to sell— Effect. 


-Endorsement of 


An endorsement by an agent of a decree holder 
on a notice of sale that a property need not be 
sold does not estop the decree holder from 
executing the decree against the property. {Jack- 
son, ].\ Parthasrathy Appa Rao V. Maham- 
MAD Abdul Waheb. 

82 I. C. 434 : 1925 Mad, 270. 

Election of remedies— Suit against one 

person when a bar to a suit against another on 
the same cause of action. 

Where a plaintiff has the choice of soing two 
persons on the same cause of action, it may hap- 
pen that if he elected to sue only one of them 
and obtained a decree against him, he would be 
estopped from suing the other. But if he obtain- 
ed a decree on a mortgage under the belief that 
his mortgagor acted in a personal capacity but 
afterwards finds he was acting in a fiduciary" ca- 
pacity, he is not debarred from suing the Light 
person. 

Per Ramesam, J . — A wrong suit followed by a 
wrong decree never bars a correct suit. {Rame- 
sam and Jackson, JJ.) Ammakannu Ayi u Mu- 
RUGayya Odayar. 20 L. W. 207 : 

47 Mad. 850 : (1924) M.W.N. 623; 1924 Mad. 716: 

47 M. L, J. 85, 


creates title to purchaser. 

Where there is a contract for sale no decree 
for possession can be given unless the title is 
completed by a registered deed and an agree- 
ment between parties to sell the land cannot act 
as an estoppel so as to do away wTb the neces- 
sity lor a legis^ered deed o* transfer where the 
statute espresslv req^nres it D/mn??;: Chand v. 
Marji Sahu 16 C.LJ 436 ; Ma h ira Mohan Saha 
V. Ramkumar Saha 20 C. W, N. 370 foil. Duck- 
worth, J,) Maung Poyin V . Maung Tet Ter, 
2 Kang. 459 ; 1925 Eang, 68 

- — Execution sale — Purchaser — Bound ^ 1 y 

the same estoppel as the Judgment debtor. 

The purchaser at the execution sale acquires 
the right, title and interest of the judgmeot-deb- 
tor and does not consequently occupy a position 
of greater advantage than the judgment-debtor 
<;ioes in the application of the doctrine of 


— Family arrangement — Person taking 

benefit under — Not entitled to impeach it subse- 
quently. See Hindu Law, Family Arrange- 
ment. 5 Pat. I. T. 375. 

Foreign judgment — No service of 

summons —Execution of decree — Submitting to 
decree — Effect — Suit to declare sale null and void 
—Maintainability. See Foreign Judgment. 

26 Bom. I. E. 392, 

Qifi — Donee if can question ownership. 

The donee of property is not estopped from 
contending that the property does not ^ belong to 
his donor hut was all along his own propertyu 
(Mariineaii,].} Radha Kishen z?. Mool Chand. 

76 I. C. 128 : 1925 Lah. 27. 

Inconsistent pleas — Different liii- 

gation — Party estopped from setting up incon- 
sistent pleas. 

It is an elementary rule that a party litigant 
cannot be permitted to assume inconsistent 
positions in court, to play fast and loose, to blow 
hot and cold, to approbate and reprobate, to the 
detriment of his opponent. 5 C L. J. 95 ; 27 C. L. 
J. 535 ; 35 C. L. J. 58. Rel. This wholescune 
doctrine applies not only to successive stages of 
the same suit, but also to another suit than the 
one in which the position was taken up, provided 
that the second suit grows out vi the judgment in 
the Erst. [Mookerjee and Suhrawardy, JJ.) 
Dwijendr.a Narayan Roy v, Joges Chandr.a 
De. 39 C. L. J. 40 : 79 I. C. 520; 1924 Cal. 600. 

Inconsistent pleadings— Claim as mort- 
gagee— Subsequent claim as lenanHn-ckief, 
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Where the defendant, a mort.i^agee from an 
occupancy tenant pleaded that his status was 
th of a mortgagee in a suit in ejectment, he 
could not later in a subsequent litigaiiotj al- 
lege that at the tune of tne tormer ejectment suit 
he was himseii a tenant-i!. -chief and had acquired 
occupancy rights by reason of his occupation for ; 
twelve years. [F rcmamls^ S. M. and 7 
M.) Ram Pratap Paxdey v, Sheo Lal. 

L. E. 5 A. 243 (Eev). 

Ij validate void transacHof}. 

The plea oi estoppel bei^g rule of equity, 
cannot have the effect of validating a void con- 
tract, [Wazir Hasan and Xcave, A.J. €.} Dwak- 
ka Pkasad Nazir Ahmed. 

11 U. L. J. 219 : 78 1. C. 860 : 1925 Oudk 10. 

If ean ovcfride specific provision of 

law. 

The general law of estoppel cannot be allowed 
to override specihc provision ot law such as that 
contained in O. 21, R. 2 I3i, C. P. Code. {Ketmedy 
J.C.and Raymond, A, J. C,) Motoomal 
Teoomal. 79 I. C. 89 : 1925 S. 140. 

Jurisdiction of Court — Small cause suit 

filed on the ongmai side — Trial without objec- 
tion-— Plaintiff not entitled to object to Jurisdic- 
tion afterwards, See Jurisdiction. 

10 0 & A. L. E. 1326. 

Landlord and tenant— Standing by — 

What amounts to— Execution of buildings. 

1924 Cal. 156. 

Landlord and tenant— Ejectment 

Agfa Tenancy Act. S. 34. L. R. 5 All. 311 (Eev.) 

Landlord and tenant — When applies, 

A tenant by acquiescing in the payment of en- 
hanced rent is not precluded from raising any 
objection under- Sec. 29 of the Act. A claim for 
rent is a recurring claim and it is open to the 
tenant at any time to take an objection on the 
ground that the claim contravenes the provisions 
of the law [Dawson Miller, C. J, and Mullick, J.) 
W, H. Meyrick V. Deepa Pandai. 3 Pat. 825, 

Lessor and lessee — Status of parties. 

39 C. L. J. 337. 

■ Misrepresentation — Effect of — Proof of 

detriment if essential. 

Where the plaintiff was not induced to take 
any action, on the strength of a misrepresenta- 
tion by the defendant, and the interest of the 
plaintiff did not suffer by such representation . 
Bcld, that estoppel did not arise. {Fremantle, S. 
M.) Lalta Pd. t/. Raghunandan. 

L. E. 5 AH, 821 (Eev.) 

Nature of — When not allowed. 

1924 Mad. 177. 

P/dci — Nature of — When to be raised. 

Estoppel is a plea of mixed fact and law and 
must be raised in the trial court. [Kinkhede, AJ. 
C,\ Hiralal V. Tulsiram. 80 I. C. 946 : 

1925 Nag. 77. 

Possession taken under a deed or with 

subsequent denial — Party estopped from impea- 
ching deed or will. 


EVIDENCE. 

if a man obtains possession of land claiming 
under a deed or will, he cannot afterwards set 
up another title to the land against the will or 
deed though it did not operate lo pass the land in 
question, and il he remains in possession till 12 
years have elapsed and the title of his testator’s 
heir is extinguished, he cannot claim by posses- 
sion an interest in the properly different irom 
that which he could have taken if the property 
had passed by the will or deed, [Baker, J , C. 
and Hallifax, AJ,C.) Jageshwar v. PandURANG. 
7. N. L. J. 82 : 78 I. C. 840 : 1924 Nag. 73. 

By record — What constitutes — One of 

many points alone relied on by appellate court. 

When a case is taken from one court to another 
on appeal and is hnaliy disposed of on a particu- 
lar ground, that alone is a matter oi estoppel by 
record, though in the court below many other 
grounds might have been relied upon. {Rankin, 
and Maker jee, JJ.) Chitpore Golabari Co. 
Ltd. V. Girdhaki Lal Serogi. 78 I. C. 353. 

Receipt of rent by successor in office 

— No knowTedge of nature of lease — Election, See 
T. P. Act, S. 35. 78 I. C. 191. 

Scope of — Clear proof essential. 

The estoppel must be very strictly interpreted 
and any point in doubt must be decided against 
the estoppel. [Shadi Lal, C. J. and Le Rossig- 
nal, J,) Nihal Singh v. Naraln Singh. 

6 Lah L. J. 45: 80 I. G. 525 i 1924 Lak, 469. 

Truth known to parties — Effect. 

75 I. C. 1022. 

EVIDENCE.— Admissibility — Objection to— - 
Waiver— Objection on appeal. Mx. Bibi Kaniz 
Zainab V. Syed Mobarak Hussain. 

1924 P, 284. 

Account Books — Items entered by 

Munim before whom money was not paid. 

76 I. C. 812. 

Admissi bi I i ty — S ui t d iffe re nt'^Eviden ce 

in — Admission of, despite objection by defendant 
— Legality ^Judgment based on such evidence—- 
Setting aside oj. 

Where on the application of the plaintiff the 
Court below used the evidence in another suit as 
evidence in the suit tried by it, though the appli- 
cation was opposed by the defendant, and passed 
a decree against him. Held, that the procedure 
was opposed to law and vitiated the whole trial. 
The decree was accordingly set aside and the 
suit remanded for fresh trial to be disposed of 
according to law. [Ramesam and Reilly, JJ,) 
Perigi Venkobacharlu V, Radhabayamma, 

47 M. L. J. 640. 

Admissibility — Admission of indeht — 

edness by mortgage — Money decree — Purchaser 
— If bound. 

An admission of indebtedness by the mortgagor 
to the mortgagee is admissible as evidence agains- 
the purchaser in execution of a money decree- 
against the former, as he is his representative in 
interest, [Sulaiman and Gokul Prasad, JJ.). 
Birbal V, Behari, 7e i. c. 816. 
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AdniiSblbtliiy — Objici::n — Arfc^JL. 

Where a certain dccument is admif.ed in evi- 
dence withi^ut any objtcua.i in the trial Court, its 
adiiiissibility cannot be eiiestiGned afterwards on 
appeal. {DanicU, /.') liSHAi-n Lx:, v. AMtx 
Chand. L.K. 0 A 8SS: 79 I. C. 102S; 1924 All. 918. 

It no objection is taken in the trial court to the 
adndssibihty of evidence on the ground of iinpr-.;- 
per proof, such objection cannot be raised in 
appeal. [Bdkir, J. C.} The RqhilkbVsd and 
Kumaon Ry. Co. ;c Zihkus Sv-;.!j Alvi. 

1924 Nag. 358e 

Ad^iiissibid ix — OiriAsicx lo object — 

Where a certain piece oi evidence is not legally 
admissible, the omissiou to object to it, does not 
make it admissible [t^hjokerjee a;:d Rankin, JJ.) 
Jagadish Chandra De zc Hakihar De. 

40 C I. 39 : 78 T. C. 219 : 1924 Cal. 1042. 

Adnii^sibility — State oisnt of age of 

voitness in a deposition. 

Statements of ages of witnesses at the head ul 
depositions do not iurnish evidence on the subject. 
26 A. 108 ref. {Mookerjee and Siikraiaard\\ JJ.) 
Lakshan Chandra Mandal v. Taki.m Dhali. 

39 C. I. J, 90 . 80 I, C. 357 : 28 C. W. N. 1033 : 

1924 Cal. 55$. 

—— Agreement to pay dower. Jdx. Hafi^tan 
Bibi V. Mt. Suba Bibi. 76 I,C 948. 

^'—Appreciation. Xaba Kumar Das v. 

Rudra Narayan Jana. L. R, 5 P. C. 25 : 

28 C. W. N 5S9 ; 7T I. C. 141 : 

10 0. & A I. R. 521. 

A pprover-^Corr ebaitii ran — Accused sre” 

in the company of up proi’tv before the oftence — 
Lists of discovered articles— Produciio-i 0 / stolen 
articles. 

Evidence to the effect that the approver was 
seen in the company ot the accused a few days 
before the dacotty cannot be regarded as ma'enal 
corroboration of the evidence oi the approver to 
the effect that they joined him in the dacoity, 
Eists of articles discovered made by certain per 
sons though admissible to refresh the meinory of 
persons who made them are not themselves ' 
evidence to corroborate the evidence of the appr- 
over. It is necessary to prove that certain pro- 
perties were produced by an acca.;ed persen and 
that property was idenhhed at toe trial as having 
been stolen in the course of the dacoity. ^ScolT. 
Smith, A,CJ.) He/JARa Singh v. EmperoT. 

^ Dab, X. J. 370 82 I. C 707 : 25 Gr. L. I. 1347 i 

1924 Lah. 727. 

-^Ccnfession—'ExLra jndiciat confession— \ 

Oral t ndence as io--*Weighi of. 

It cannot be said that in no case can an extra ' 
judieiai confession, not reduced to writing, be ’ 
b§ld to be proved unless the court has before it ' 


EVIDENCE. 

the exact words used by the prisoner. The duty 
of the court, before which an extra-judicial con- 
fession, nit incorporated in a document is relied 
upon, is to scrutinize the w^hole of the material 
beiore it, and then to decide whether there is 
suhiCient evidence to prove the confession. A mere 
general statement to the effect that the prisoner 
had confessed is too uncertain a foundation to sus- 
tain a hndmg against him. The trial court ought 
to ascerraiPi as tar as possible, the very words 
spoken by an accused who is said to have con- 
fessed. There maybe cases in which the evidence 
gives the substance, though not the actual words 
of the statement made by the accused and if that 
evidence is reliable, there is no rule of law which 
precludes the court from holding that the con- 
fession has been proved. {Shadi Lai, C. J. and 
Fforde, J.) NUR Ali v. Emperor. 

5 Lah. 140 : 6Lah. L. J, 208. 

25 Cr. 1. J, 914 : 81 I. G. 530 : 1924 Lah. 498, 

— Conjectures not ia be basis of judg- 

ment. 

Conjectures do not take the place of evidence 
and a court of justice cannot base its decision on 
mere conjectures. [Kinkhede, A. J.) Tulsiram 
1 '. Tukaram. 1924 Nag. 36$. 

Credibility — F ahe entry in a register. 

Where the question was as to the date of death 
of one L and the plaintiff appellants produced in 
support of their assertion, that L died on a certain 
day. an alleged private register in which the cru- 
cial entry was apparently interpolated among 
faded brown entries and was seen in bright blue 
ink. 

Field, that the register was not of such a charac- 
ter at to enable the cou’'t to pronounce affirmative- 
ly that the entry in question was made at the 
date alleged. [Lord Shaie.) RamakrisHNa Rao 
GaKU V. Sriramulu. 1924 P. C. 136. 

46 M. L. J. 541. 

— Credibility — Trial judge's opinion of 

witness when open to criticism in appeal. Ma 
Than Than v. Ma Pwa Than. 

76 I. C. 63 : 46 M. L. J. 334* 

Decree in favour of co-sharer— -Partition 

between co-sharers and opponent. Naresh 
Narayan Roy Secretary of State for 

77 I. C. 1048. 

— Credibility — 

Low status oftuiiuess is not sufficient to discredit 
him. 

1 he mere lact, that the attesting witnesses to a 
will did not appear to be men of any status, is 
not sumdent to discredit their evidence, when 
nothing is suggested which would be sufficient to 
discredit them. [Lord Carson). Waman Ganesh 
v, Sarubai. 19 L. W. 699 : (1924) M. W. N. 445 : 

80 I. C. 641: 7 N. L. J. 126 : 1924 P. G. 106, 

Handwriting — Court — Duty of-^ 

Sig na lure — Dissi m ilariiy . 

A court of law ought not in the absence of any 
evidence, take upon itself the duty of comparing 
band writing and pronounce judgment based 
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merely on its own inspection. This is specially 
so in ihe case of signatures, where much depends 
Oil the position oi the person, the way the paper 
was held, pen, ink and various other circumstances 
[XeivboHld and Ghosc, J J.) Galstaun u. Sona- 
TAN Pal. 78 I.C. 668 

Handwriting — Coin'parison of signalnrt 

— Value of, 

Coinparis.-.n of handwriting is a hazardous and 
inconclusive proof and m the absence of expert 
evidence regarding the same should not ordinari- 
ly be the basis of a decision. {Sanderson^ CJ, and 
Chakravarty, J,) Amsika Charax Barna v, 
Xareswari Dasl 29 C. W. N. 75 : 1925 Cai. 145. 

Hearsay— Loss of dccnment — Pi oof. 

To prove that a document had been lost, a 
party produced a registration copy and stated 
that another person had stated the original had 
been lost m a lire. That person was ahve but was 
not examined. Held the siatement was only hear- 
say evidence and was no proof of the loss. 
{Devadoss, J.) Khelicherla Kandala Appala- 

CHARYL’LU V, VEXKATKAMANUJACHAKYVLU. 

21 L. W. 67 : 47 M, L, J. 906. 

IdentifiCiition parade — Evidence when 

admissible, 

A witness’s evidence of identification given in 
court should only be accepted if he identified the 
same persons wham be had previously picked out 
in the identification parade in jail. [Scott Smith, 
J.) Mohni z'. Emperor. 25 Cr. X. J. 1272 : 

82 I. C. 280 ; 1925 Lah. 137 12). 

identification parade— Lapse of time— 

Effect. 

Evidence of identification of persons previ- 
ously unknown after a number of months that 
certain persons took part in an attack is unreli- 
able, unless there was a regular identification 
parade in which the witnesses picked out those 
persons from among others, especially where ii 
is not siaied that such persons bear any distin 
guishing marks by which they can be recogni ed. 
iMartineau, J.) Makhar Singh The Crown 

1924 Lah. 722. 

Maps and suyueys— Value of. 

Maps and surveys made for revenue purposes 
are otficiai documenis prepared by competent 
persons with due publicity and after notice to 
parties interested. They are admissible as valu- 
able evidence of the state of things at the time 
they were made. Tiiey are not conclusive but in 
the absence of evidence to the contrary are oi 
much weight. [Suhrawardy and Choizner, JJ.) 
Kali Pkosakka Bhaduri v, Hemanta Kumari 
Debl 1924 Cal. 977. 

EVIDENCE ACT, S. Z— Matters before 
ing of— Proof — Whai is. 

The expression “matters before it* in S. 3, 
Evidence Act includes matters which do not fall 
within the definition of -'evidence” as given in 
that section. Proof in strictness marks merely 
the efiect of evidence. Difference oi proof re- i 
quiied in Civil and Criminal cases pointed out. 
[Kinkhedt. A.J.C.] BhairoN Prasad v. Laxmi 
NaRAYAn'Das. 1924 Nag, 385. . 


EVIDENCE ACT, S. 11. 

Ss. 6, 7, 8 and Z^— Account books— 

Absence of entry if relevant. 

The absence of an entry in an account book 
is a relevant fact, under either S- 7 or S. 8 or S, 11 
of the Evidence Act. 10 Cal. 1024 Diss. 4 C W. 
X. 207 Poll. [Main fax. A. J. C.) Kasam z/ Firm 
OF Haji Jamal. 1924 Nag. 22, 

S. 8— Agent acting nefariously — Pre- 

sumption. 

It is a matter of common knowledge that 
brokers sometimes for the purposes of gain do 
resort to the nefarious system of entering into a 
transaction unauthorisedly in the expectation of 
its subsequent ratification, but it is a far cry that 
because an agent had been hown to be guilty of 
shady practice once, his evidence as to the cir- 
cumstances under which the contract in suit was 
entered into should be entirely di'carded. [Ray - 
mond, .4.y.C,)TYEBALLY Abdul Hussain v. Mrs. 
James, Finlay & Co. 1924 S. 105 (2) t 

80 I, C. 969 : 17 S. L. R. 16 

S, 8— Raped girl — Siatement to persons 

imniidiaiely after occuntnu — If admissible. 

A statement made by a girl in reply to inquiries 
made by by-standers that she had been ravished 
by the accused is admissible under S. 8. It is a 
strong piece of corroborating evidence d.\so,[Kin- 
khedc, AJ.C,] Soosalmal Bania v. Emperor. 

25 Cr. L. J. 124: 82 I. C. 142: 1925 Nag. 74. 

S. ll—Self serviiii^ statements are ad^ 

tnissible where they wake relevant fact highly 
probable cr improbable or where they are res ges- 
tae [Contra Mullick, J.) — Evidence Aot, S. 21. 

Where the question is whether a person is a 
benamidar or real owner of property : 

Per Dawson Miller, C. J. — Even self-servmg 
statements made by the person are admissible 
under S. 11 if they render fact in issue highly 
probable or highly improbable. 

Per Mullick J.— Admissions made by the person 
in his own favx-ur are not admissible. 

Per Foster, J , — Where the statements are made 
by the person in the course of his instructions to 
his local agent who assists him in acquiring the 
propel ty they are admissible as res gasiae {DaW‘ 
son Miller, C.J. MulHck and Foster, JJ.) Harihar 
Prasad v. Kksheo Prasad. 1925 Pat. 68 : 

5 Pat. L. T. (Sup.) 1. 

S 3 11, 13 and 32 — Documents between 

third parties — Recitals of boiindaries-^Admissi* 
biliiy in evidence, 

A mere description of boundaries given in a 
document between third parties is inadmissible in 
evidence under Ss. 11 and 13 of the Evidence 
Act. Nor could the description of boundaries be 
said to be a statement against the proprietary in- 
terest of the person making it so as to bring it 
within the provisions of section 32 of Evidence 
Act. 14 C. L. J. 467 diss. [Greaves and Chakra^ 
vctfihi, JJ,) Pramatha Nath Chowdhuri v, 
Krishna Chandra Bhattacharjee, 

28 G W. N. 1092 : 1924 Cal 1067. 

. Ss. 11, 33 and 145 — Prior de- 
positions — Admissibility — Evidence of ihifd 
'parties — Contradiction of. 
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Xeirhcr ai:der S. il nor under S. 145 of the 
Evidence Act is tne prior deposition of a third 
party admissibie to contradict the evidence or 
UTi peach the credit of a \vitnes:> in a case, 25 C, 
2i5 ; io B. 125 Ref. d7id Vcnkdtasubbd 

Rao, ]J.) BoiSBA Bhav.^m.ma Bobba Ramam.ma. 

(1924) W. 2ih 270 : 34 M, L. T. (H. C.i 3oo ; 

78 I. C. 176 : 19 L. W. 205 ; 1924 Mad. 537. 

S. 13 — xAsseitio.i of right — Claim of 

permanent tenanev by tenant — Kicitals in Ko- 
bala executed by tenant — Admissibiiity of. bse 
Landlord axd rENANx, Permanent Tenancy. 

39 0. L. J. o26, 

Ss. 13, 32 and 35 — Family custom — Proof 

cf —Opinions of living pcrso;t—State}/ients of dc- 
ceased persons — Lusiom — Misapprehension of 
law. 

Where a supposed custom has followed the 
ordinary law as laid down by the Courts, though 
it was wrongly assumed to be the ordinary law 
tha. supposed custom wnich did not modify the 
understood general law and which uad, therefore, 
not independenily the lorce of law. cannot 
be recognised by courts as a custom having the 
force ul law, even alter it is e^tabashed that the 
supposed ordinary law whkh it was aheged to 
have fallowed was not the ordinary law, 43 I. C. 
871, 875 foil. Opinions ot living persons as to ihe 
usages of a family will be admissible though 
grounded on statemenis of deceased persons. 25 
A. 37 Kef. Stalements made by deceased peisons 
as tu the usage alter the controversy nas arisen 
are inadmissible in evidence. Statements maae 
by persons are not instances within the meaning 
ot S. 13 cl. (bj of the Evudeuce Act bat the whole 
litigation ending with the Judgment may be a:i 
instance. Entries i a settlement irhewats even il 
not within S. 102 of the B. T. Act are relevant 
under S. 35 ot tne Evidence Act. {X,R. cluiitarjct 
and Qhotzner, //.) Sri Pkola? Chandra Deo v. 
Sri Kaja Jagadish Chandra Deo.. 

82 I. C, 886 : 40 C. L. J. 331 

— S 13 — Judgments in previous case — 

Evidence in proof of title, 
judgments in a pievious case in which a mem- 
ber ot the family had brought a similar suit for 
possession and obtained a decree were held acmis- 
sibie and relevant on the question of tne plain- ; 
titi’s title to tne property, (irnsfr Hasan, J. C,\ ; 
INDAHPAL Singh v. Thakuk Din Singh. | 

10 U. L J. 646 : 78 I G. 895 : i 
27 0. C. 77 : 1924 uudh 266. I 

— S. 13 — Judgment not interparies — Admis 

sibihty itt cviuencc — Weight due to. 

The judgment in a previ...us suit to which one 
of the parties in the subsequent suit was net a ‘ 
party may be admissible in evidence for certain 
purposes in the subsequent suit The legal ehect i 
ot toe judgment as between the parties to the | 
previous suit has lo be detenniued irom the judg- ; 
merit iiseii and when determined) it becomes not ; 
conclusive as between the parties to the subse- | 
quent suit but a fact to be weighed in the oalance ; 
like any other lact. {Sanderson, C. J. and Rtoh- \ 
ardson, J.) GOPi Sundaki Dasi v, Kherod Go- ! 
CiNDA CHOWDHURY, 28 C. W. IS. 942 : 

82 I, C, 99 : 1926 Cal. 194. ; 


EVIDENCE ACT, S. 21, 

S. IZ— Judgment — Possession case — Pro- 
ceedings under S. 145, Cr. P. C. — Relevancy of — 
Suii for possession. 

Where in a suit for possession cf properties, 
the Judgment in prior proceedings under S. 145, 
Cr. P C J between the same parties is adduced in 
evidence, the judgment is admissible for the 
purpose of showing that the present parties were 
parries to those proceedings and that a particular 
party svas maintained in possession as a result 
of the proceedings. [Moukei j ee and Rankin, JJ.) 
Hasim Ali o. Abjal Khan. 40 C. L. J. 30 : 

82 I, C. 392 : 1924 Gal. 1046. 

Ss. 13 and 50 — Mutation applicadon — 

Legitimacy, 1924 Uudh 19. 

Ss. 13 (6} & 21 (3) ~ Admissions— 

.Admissibility in favour of persons making them 
— Direct evidence not available. 

An admission may be proved on behalf of the 
person making it under section 21, Clause (3) of 
the Evidence Act li it is relevent otherwise than 
as an admission. In the case of a house said to 
have been built over hah a century ago, direct 
evidence as to who constructed it may not be eas- 
ily available; and old documents mentioning by 
whom it was built may be admissible in evidence 
under Sectioa il. Clause (2;, and Section 13, 
Clause (bi oi the Indian Evidence Act for what 
they may be worth [Kanhaiya Lai, Jg Raghu- 
NATH L’ Bindeshwari Xandan, I. K. 5 A. 231: 

82 1. 0. 582 ; 1921 All. 526. 

Ss. 14, 25 and 54— Offences under Ss.400 

and 401, Penal Code — Evidence ot previous off- 
ences — Seh exculpatory statements— Admissibilitv 
of. 75 I C. 67 and 70. 

Ss. 17, is — Admissions — Effect of. 

An admission operates merely to shift the onus 
and raises only a rebuttable presumption. (Pn- 
deaux and Kuikkede, J. C.) Jumilal v. Mt. 
Halki 1924 Nag. 387. 

— S. 17 — Erroneous admission. {Gokal Pra 

sad, J.} Mangru Rai V, Shivanand Lal 

77 I. C. 875. 

S. 18' Admission. i924 Oudh 19. 

Ss 20 and 31— Aff;n;ss/u;j 6y person no- 
minated by parties — Admissibility, 

The parties to a suit and iheir pleaders fi’ed a 
statement to tne effect that a certain pleader 
should hear the whole case and they would accept 
any statement he might make. Held, that a state- 
ment made by toe pieuder so nominated was as 
conclusive and effectual as an admission made by 
the parties in their pleadings. The agr:.ement 
amounted to an adjustment ot the suit and t^e 
parties could not be allowed to resile from it. 42 
M. 625 ; 21 A. L. J. 209 Ref. (Sulatman and 
Kanhaiya Lal, JJ,) Himanchae Singh v. Jatwar 
Singh. L E. 5 a. 439 : 80 I. C, 16 . 

46 All. 710 : 1924 A. 570* 

S. 21 — Purchaser at execution sale — 

Position of. 

ihe purchaser at an ordinary execution sale is 
in privity with and the representative in in- 
teiest ot the judgment debtor within the meaning 
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of S 21, Evidence Act. [Baker ^ J. C.) Harbha- 
GAT NaRAYAXA RaO. 

1924 Nag. 208. 

S. 24 Confession — Retraction of — Value 

corroboraiion. 

It cannot be laid down as an abs lute rule of 
law that a confession made and subsequently 
retracted by a prisoner cannot be accepted as 
eviaence of his guilt without independent cor- 
roborative evidence. The weight to be given to it 
must depend on the circumstances under which 
the coniession was given and retracted including 
the reasons given for retracting. There is no 
statutory bar to a conviction on such evidence, 
but a coniession must nut be regarded in tiie same 
light as an aumission in a civil court. 

A retracted confession may be impugned on 
the ground it was nut made voluniarily or was 
not true. \Pipon, J. C.) Moti Ram Emperor. 

75 I. C. 152 : 24 Cr. I. J. 904. 

S. 24 — Confession to panchayaidars — 

Admissibility. Mulimayandi Thevan z?. EmpE' 
ROR. 25 Cr. L. J. 269 : 76 I. C. 829 

1924 Mad, 280. 

S. 25 — Coniession to police can be used 

to contradict judicial confession. 6 Lah. I. J. 54 : 

75 I. C. 693 : 25 Cr, L. J. 5. 

S. 25 — Kolwar in C. P. — If policc’-officer. 

The widest and most comprehensive extension 
of the terra “ pulice-ofBcer “ cannot make it in- 
clude a Kotwar in the Central Provinces. He is 
popularly regarded as a subordinate police-officer 
and even that idea arises mainly from the lact 
that it IS his duly to make, or rather to carry, 
frequent reports to the police. But the making oi 
reports to a department of the government does 
not constitute a person who makes them, a 
member of that department even m the popular 
sense and thereiore a confession made before 
him IS admissible in evidence, 17 B 4'5 ; 26 Cal. 
569 and 1 Cal. 207 Cons. [Baker, J. C. and Halli- 
fax, aJ.C.) bUKHWARiA Chamarin V. Emperor. 
25 Cr. L. J. 147 ; 76 I. C. 291 : 1924 Nag. 29. 

S. 2b~Akkari officers — If within section. 

Abkari officers are not police-officers for the 
purpose of S. 25, Evidence Act. [Kennedy and 
Bilaram, AJ.Cs.) Tillibai v. Emperor. 

25 Cr. I. J. 1223 : 82 I. G 151 : 

1925 S. 70. 

S. 25 — Village headman in Emma — if a 

police-officer 

A village headman in Burma who is authorized 
to arrest without warrant is not a police-officer so 
as to make a confession made to him inadmissible. 
But the weight to be attached to it will depend on 
the circumstai ces of the case and the part he has 
taken in investigating the crime, 0. C. J. 

Heald and May Oitng, JJ.) Nga Myin v. Em 
PEROR. 2 K. 31 : 3 Bur. I. J. 11 : 

81 I. C. 540: 25 Cr L. J. 924 

— S. 26-~Conjesston made in the presence 

of the Police — Administrator in Portugese terri- 
torv — Admissibility. 

A coniession made by an accused person be 
fore the Administrator in Portugese territory, who 

Y D 1924—38 


EVIDENCE ACT, S. 30. 

is not a Magistrate is excluded b\ S. 96 of the 
Indian Evidence Act It is iinmaierial that the 
Police-officer in whose pre^ience the coniession 
was made was not himself the pe^'^on in charge 
of the investigation of the case. {Mackod, C. J, 
and Fawcett, J.) Emperor v. Mhabli Rama 
Sail. 26 Eom L. E. 706 : IP24 Bom. 480. 

Ss. 26, 27 — “ In custody " — Meaning of. 

As soon as an accused or suspected person 
comes into the hands of a Police-officer, he is, in 
the absence of clear and unmistakeable evidence 
to the contrary, no longer at liberty and is there' 
fore in custody within the meaning of S‘^. 26 and 
27, Evidence Act [May Oniig,J.] Maung Lay v. 
Emperor. 25 Cr, L. J. 381 : 77 I. G. 429 : 

1924 Rang. 173. 

Ss, 30 and 133 — Accomplice — Confession 

retracted — Value of ei'idcnce. 

A retracted confession is not the testimony of 
an accomplice within the meaning of S. 133 of 
the Evidence Act. A coniession made by one 
accused person affecting himself and others, with 
whom he is jointly tried, may under S. 30 of the 
Evidence Act, be taken into consideration as 
against the said others. A reb acted confession 
should practically carry no weight as against the 
person other than the rraker, because it is not 
made on oath, it is not tested by cross-examina* 
tion a nd its truth is denied by the maker himself 
who has lied on one or other of the occasions and 
the very fullest corroboration would be necessary 
in such a case, far more than would be demanded 
for the sworn testimony of an accomplice on oath. 
[Newbould ana Mukerjee, JJ.) Moyez Sardar v. 
Emperor. 40 C L. J 561; 1925 Cal. 406. 

— — S. 30 — Confession— co-accused — Admissi- 
bility of statement. 7G I. C. 1025 ; 

25 Or. L. J. 305. 

S ZO—Emdence of accomplice — Corrobo- 
ration — Necessity for — Admissibility against co- 
accused. 

prima facie endituce of the existence of a 
conspiracy is given and accepted, the evidence of 
statements made by any one of the conspirators 
in furtherance of tne common object is admissible 
against all. The conviction of an accused based 
solely On the confession of another accused can- 
not stand and there must be independent evidence 
entirely outside, if the confession before it can be 
used. [Coutts Trotter, C. J.) Lilaram Gangan- 
MULL, In re. 20 L. W. 202 : 25 Cr. 1. J. 1041 : 

81 I. C. 817 : 1924 Mad. 805. 

S. 30 — Confession—Co^accused— Admissi- 
bility. 

Merely because a confession by one of the ac- 
cused is not a complete and detailed confession 
up to hilt, it cannot be rejected against the co- 
accused. (iruis/i a7ui Ryves, JJ.) Lakhan v. Em- 
peror. L. R. 5 A. 101 (Cr.) : 1924 All. 511, 

S. 30 — Co-accused — Confession — Evi- 
dentiary value of. 

The confession of a person accused of an 
offence can be taken into consideration and used 
as evidence not only against himself but against 
any person tried jointly with him for the same 
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offence. (Prideaux. A. i. C.) Mr, Kadhi 
£m?£RuK. ' 25 Cr. t. J. 13 : 75 I. C. 701 : 

1924 Nag. 27. 

S. ZQ— Confession during enquiry under 

S. 476. Cr, P. Code, if oeithin the section. 

Where a person agaaist wbo^n enquiry is made 
under S. 47^6 Cr. P. Code, makes a confessicn, it 
is a confessior; within the meaning ot S. 59 of ihe 
Evidence Act. {Mtideod, C. J. and Faiecett, /.i 
EMFEROI-; n. AXNAJi Venkatesh. 

26 Bom. L, K. 614 ; 1924 Bom. 445. 

S. 30 — Confession of a — Accused — !l"ec;;z 

admissible, 

S. 30 renders admissible an incriininatory 
statement made by one accused as against the 
other only when it substantiaily implicates the 
former and not when it is an exculpatory state- 
ment. [kennedy, J. C. and Raymond, A.J.C.) To- 
PANDAS 2 ^. Emperor. 25 Cr. L. J. 761 : 

81 1. C. 249 : 1925 S. 116. 

S. 30 — Co-accuscd —Confession of —When 

admissible. 

In order that a confession of an accused should 
be used against his co-accused, he must have 
implicated himself by such confession to the same 
extent as the co^accused. [Kotwal and Kinkhedc^ 
A.J,C.} Sheikh Sheroo r*. Emperor. 

81 I. C. 891 : 25 Cr, L. J. 1067. 

'S. 20— Retracted confession— Evidentiary 

value. 

A retracted confession can be acted on without 
corroboration if the court thinks it was volun- 
tarily m^de. [Kincaid, J. C. ana Raymond, A. J- 
C.) Mahomed i'. Emper'^k. 8i i. j. 62. 

S, Z2-’Dacoiiy— Of fender captured in a 

seriously wounded state — Dying declaration.. 

One of the dacoits engaged m a dacoity was 
captured in a seriously wounded State and before 
his deaih he made a d>ing deciaration as to the 
circumstances of the dacojty before the Magii* 
trate and also as to the circumstances causing his 
death, if t/if, that the statement of the declarant 
was admissible to prove his owm participation in 
the dacoity but was not admissible against tie 
other accused. [Daniels, J.) Daxnu Singh -v. Em 
PEROR. L. K. 5 A. 201 (Cr.j. 

— S. 32 — Dying declaration — Mode of 

proof. 

eiali. L. J. 115: 1924 lah 12. 

S. 32 — Dying declaration — Murder — 

Signs made by writing as io cause of death — 
Admissibility , 

Where in a case of murder the throat of the 
victim bad been cut so as to prevent him from 
talking, questions put to the deceased and the 
signs made by him in answer might be taken to- 
gether and properly regarded as verbal state- 
ments made by a person as to the cause of his 
death within the meaning of S. 32 of the Evidence 
Act and are admissible in evidence under that 
section. 7 A. 386 ; 49 C. 600 followed. [Scott- 
Smith and Fforde, JJ.) Ranga v. Emperor. 

5 Uh. 306 ; 1924 lab, 681. 


EVIDENCE ACT, S. 32. 

S. 32 — Evidence as to dale of birth — 

H or 0 SCO pes — *4 dmissibili ty of. 

In considering the evidence as to the date of 
the birth of a plaintiff, horoscopes tendered in 
evidence are not proof by themselves but they 
coaid be used for refreshing the memory or as 
3!’ateme::ts of a deceased person under S. 52 of 
tee Evidence Act [Dalai and Simpson, J. Cs-) 
Ambira Prasad a. Lal Bahadur. 

il 0. L. J. 164 : 1924 Oudh 353. 

S, 32— Plaiul in prior side — Plaintiff 

a lii'c—Ad n: i ssibility — Ex tent. 

A plain; for rent tiled by a landlord is admissi- 
ble to prove that the landlord did sue for rent on 
t’ne allegations made therein but not to prove 
statements therein so long as the iandiord was 
alive and the conditions in S. 32, Evidence Act 
are not saltshed. The distinction between the 
admissibility of a document as evidence cf a 
transaction and the admissibility of a document 
in proof of a statemeot contained therein is of a 
rehned but of a iundameDtal character and is yet 
frequentiy overlooked. [Mookerjee and Sulira- 
wardy, JJ.) Lukhan Chandra Mondal v. 
Takm Dhali. 39 C. L. J. 90 : 80 I. C. 357 : 

28 a W. N. loss ; 1924 Cal. 538. 

— — ' S. 32—Siatemenl in will that X left a 

certain house— If admisstblc to prove adverse 
possession. 

Statements of deceased persons under S, 32, 
Evidence Act, are admissible io evidence only if 
certain conditions specihed therein are fulhlled. 
To prove adverse possess!:?!! against a certain 
person a statement in the will of another that 
the former left ibe place more than 20 years be- 
fore is m l admissible under S. 32. {Kincatd, J. C. 
and Roymond, A.J. C,) Mt. BhaobharIs/. Mt. 
Khatun. 801. C. 118. 

S. Z2-^ Prior Siatement — Plaint filed 

hi previous liligalion — Admissibility of. 

In the absence of th-e conditions prescribed by 
S. 32 of the Evidence Act a plaint filed in a prio- 
litigation is not admissible to prove a statemen; 
by a superior landlord. [Moookerjee and Suhrax 
wardv, JJ.) Lakshan Chandra Man dal v] 
Takim Dhali. 39 C. L. J. 90 : 28 C. W. N. 1033 * 
80 I. 0. 357 : 1934 Cal. 568, 

S. 32— Statements against interest — 

Attestation of a mortgage-deed — Admissibility. 

On the death of a member of a joint Hindu 
family, the other members sued the widow of the 
deceased for possession of certain properties on the 
ground that she had no right to them her husband 
having died an undivided member. The widow 
set up a division and relied inter alia, on a mort- 
gage executed by her deceased husband and attes- 
ted by the plaintiffs containing a recital to the 
effect that the mortgagor was in possession of the 
properties. Held, that the attestation by the co- 
, sharers was an acknowledgment that they bad no 
j right ii! the property alienated and that it was 
j admissible in evidence as a statement against in- 
! terest under S. 32 of the Evidence Act. [Odgers 
j and Hughes, JJ.) GnaNamuthu Nadan v. Veilu 
1 Kanda Nadathi. 19 I. W. 494 : 

(1934) M. W. N. 461 1 79 I. G. 2 : 1924 Mad. &4S. 
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-Ss. 32 (2) and 67 — Deed — Execution — 

Proof of— Statement of writer. Mt. Lahiri r'. 
Bala. 77 I, C. 798. 

S. 32 (2 } — Entries in puruhiVs books — 

Admissibility of — Date oj death — HDidu ividow 
— Suit for Ytcovcry of possession. 

The appellants (piaiiiTffs) sued the respondents 
{defendants) in the Court ot the Subordinate Judge 
for the recovery of possession of certain ancestral 
property alter the death of the widow. The res- 
ponde'its pleaded that the suit was barred by 
limitation the widow having according to them 
died in 1895 more than 12 years prior to action 
brought and not as alleged by the appellants in 
1898. The principal evidence in support of the 
appellants’ case was a private register purporting 
to be kept by the purohit and his son in the ordi- 
nary course of their business giving tlie dates cJ 
the anniversaries of his various clients and among 
them of tlie said widow as Hth December 1808. 
The Subordinate Judge in his lindings held that 
though the entry wrongly gave the family name 
of the deceased widow as Katikaneni instead of 
Malraju, and appeared to be in a different ink than 
that of other adjacent entries, both the book and 
the entry constituted genuine records. On appeal 
the High Court upon inspection of the book heid 
the book and the entry to be unreliable and re- 
versed the Judgment and decree of the Subordi- 
nate Judge. 

• Held, by the Judicial Committee of the Privy 
Council that the register was not of such a charac- 
ter as to enable them to pronounce affirmatively 
that the entry in question was made in 1898 and 
in the ordinary course of the business of the 
purohit. {Lord Shaw.) Malraju Venkata Rama 
I^RISHNA RAO GARU V. KoPPUKAVURI SRIP.AMULU. 

26 Bom. I. E. 563 : 

20 L. W. 1 (P.C ); 46 M. L* J. 541. 

— S. 32 fS) — Execiilani of froniissory note 
— Statement txs to receipt of consideration — Ad- 
missibility. 

A statement by the executant of a promissory 
note that certain sum was due to him on ac- 
count of the pronote is admissible under S.32 (o-, 
Evidence Act — Quaere if it is not admissible un- 
der S. 32 (2). {Stuart and Mukherji, JJ.) Kal- 
YAN Rai z;. JaGANNath. 7S I. C. 1033 (1) 

1925 Ail, 130. 

' S. 32 (3) — Recitals in consent decree — 

Admissibility. 

The recitals in a consent decree which do not 
embody statements of the parties as to their rights 
in the subject matter of litigation are not state- 
ments within the meaning of S. 32, Evidence Act, 
and are hence inadmissible, [hlookerjee and 
Rankin, JJ.) Jagadish Chander De v. Harihar 
De. 78 I. C. 219. 

■ — S. 32 (5) — Rcla lionshi p — Evidence relai- 

;;jg to — Statements of deceased persons — Family 
pedigree— 'A dmis si hilt ty of. 

Family bards have special means of knowledge i 
regarding the facts of the relationship between j 
the different members of the families of their I 
yajmans. Consequently statements made by them | 
as regards the relationship between members of ; 
tbe family would be admissible in evidence under 
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S. 32 (5) of the Evidence Act, A family pedigree 
may be a pedigree kept by a member of the fa- 
mily or by another person on its behalf and it 
can be admitted in evidence; if it is written bv a 
family bard for the purpose of keeping a record 
oi the family events for his use and the use of 
the iaraijy. Such a record can be admitted even 
though not signed by the person making it, 46 
B- 753: 30 A. 510: 37 A. 600 Rel. {Kanhaiya Lai 
and Moukcriu JJ.) Axaxdi v. Nand Lal. 

22 A. L, J. 657 : I E. 5 A. 485: 
46 All, 665 : 1924 All. 575. 

S. 32 (o ) — Declayation by a son us to his 

p a re ntage—A d m iss ibil i ty of. 

A statement made by a person in a moitgage 
deed as regards his paternity before any dispute 
arose is admissible in evidence under S. 32 (5) of 
the Evidence Act inasmuch as the son when he 
grew up would have had means of knowledge 
that his father vv^s a particular person. [Delal, J . 
C.) Santo* Tara. 10 0. & A. L, E. 1226. 

S. 33 — Conditions before admitting evi- 
dence. Nga Nyo V. Emperor. 

25 Gr. L, J. 257 ; 76 I. 0. 817 : 1924 E. 209. 

S. ZZ— 'Statement made before commit- 
ting magistrate — Witness shy and speechless in 
Session — If ground for transferring it to Sessions 
record. 

Where evidence was given before a committing 
magistrate but in the Sessions court the witness 
proves shy and speechless, S. 33 does not apply 
to the case and the evidence cannot ipso facto 
be treated as evidence at the Sessions. The proper 
procedure would be to give the prosecution the 
right to put leading questions under S- 154 and 
obtain the admission or denial of the truth of the 
evidence. [Pipon, J C.) Moti Ram v. Emperor. 

75 I. G. 152 : 24 Cr. L, J. 904. 

——V s. 33 — Siaiemenis by living persons in 
\ previous judicial proceedings— Admissibility of 
! — Objection to— Waiver, 

I Even though the conditions required by S, 33 
; of the Evidence Act are not fuliilled it is open to 
the Court acting on tlie consent of the parties to 
admit in evidence in a subsequent judicial pro- 
ceeding statements made by living witnesses in a 
prior judicial proceeding between the same par- 
ties, Any irregularity in the admission of such 
evidence is cured by the consent of the parties. 
Objections to the admissibility of evidence will 
not be entertained for the first lime in Second 
Appeal unless such objections have been raised 
either in the trial Court or at anv rate in the 
Lower Appellate Court. 24 Bom. 591; 43 M. 609 
;■ loUowed. {Daniels and Neavc, JJ.) Radha 
i KisHAN V. Kedar Nath. 

? 22 A. L. J. 761 : L. E. 5 A. 536 : 46 A. 815 t 

80 I. C. 874 : 1924 All. 845. 

’ S, ZZ— Warrant of aitachmcnt—Rcport 
as to how process served affected execution— Jf 
admissible. 

Entries or reports as to how a process server 
effected the execution of a warrant entrusted to 
him are inadmissible against persons disputincf 
the attachment {Lentaigne, J.) Hla Ban U v 
Ramanathan Chettiar. 

1926 Rang. 89 : 3 Bur. I. J. 387. 
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S. 34 — Setilement Records — 

Euident:>.iry value of. 

Where iti ibe absence of a deed of mortgage, it 
was songiil to be inferred by copies of cersain ' 
extracts ir t-ie Setllcmen: records relating to 
the said transactio.^s. Hcld^ that such entries . 
could be used as cvicerce thereof. tiruc/V Efusu;;, 
A. J. C.) Bulak Dasaxdhi c. Dy. Commission E tv 
OF Fvzabad. L. E. 5 0. 161 iKev.). 

S. 34— S^r:fo;: accounts — Claim defiled . 

proG! ot items. 

Where a claim ba.sed on entries in account ; 
bonks is entirely denied, plaintiff must prove the 
various items of his account by independent evi- ' 
deuce, as the eiitries cannot in themseives charge 
any person with liability. {Campbell, J •) G.vneshi : 
Lal V. The Firm of Mangat Ram Atma Ram. i 

76 I. C. 157. : 

S. 35 — AppUcability of — Documents not [ 

made in the course of official duty — Entries in — i 
Returns made by Zamindar — Admissibility : 
against tenant. \ 

III a proceeding under S. 105 of the B. T. Ac^ i 
for enhancement of rent, the tenant relied on a : 
presumption in favour ot ii.vity of rent arising i 
from payment at a uniform rate under S. 50 (2j of | 
the B, T. Act, The Court below held the pre- ' 
sumption rebutted by relying on an entry from the ' 
books of the collectorate made on the footing of a : 
return submuted by the predecessor of the present ‘ 
.Zemindar under Reg, VIII of 1793 and Reg. Vli ' 
of 1799 to prove the fact that a certain taluk did ' 
not exist. Held, that the entry even if admissible 
in evidence was of very slender evidentiary value 
to prove the non-existence of the taluk. As it ' 
did not appear that eitlier the tenant or his pre- 
decessor in interest was a party to the statement 
or that tie was interested to see to its accuracy : 
when it was made, its evidentiary value was slight 
and it did not suffice to rebut the presumption 
arising in favour of the tenant. Per Mukerji, J. \ 
The evtry from the books of the collectorate not ; 
having been shown to have been made by a i 
person in the discharge of an oificial duty or in : 
the performance of a duty enjoined specially by I 
law, it was inadmissible in evidence. [IValmslcy ; 
and Mukerji, JJ.) Tarak Chandra Chucker- j 
BUTTY "J. BRASANNA KUMAR SaHA. | 

28 C. W N. 679 : 39 C. L. T 389 : 78 I. 0. 719; | 

1924 Gal. 654, | 

Ss. 35 and 'td— Official Register — Entries I 

in death register kept at police station— Pre~ 1 
sumption of correctness — Certified copy — Ad- I 
missibility. i 

Entries i*^ a death register kept at a police sta- j 
tion in accordance with the police regulations | 
made under S. 12 of the Police Act (V of 1861} are ' 
legally admissible in evidence under S, 35 of the , 
Evidence Act, even though the entries are made 
in chronological order and not in the prescribed 
form. 46 C. 152 : 22 O. C. 124 foil, A certified 
Copy of the entry in the Register given by an 
authorised officer must be presumed to be correct ! 
under S. 79 of the Evidence Act {Sulaiman and j 
Kanhaiyalal, JJ.) Shib Deo Misra v. Ram Pra- I 
$AD, 22 A. E. J. 690 : 46 All. 637 : 1925 Alt 79. ! 
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S. 35 — Revenue register No. VH, entry 

in — Reievency — Presumption. MaunG Hlaing v- 
Maung Chitsu. 76 I. C. 449. 

S. 35 — Siya/ta — Entries in — Admissi- 
bility. 

Entries in the Siyaha are made by the Patwari 
in the ordinary course of business and are good 
evidence as to the rent having been collected by a 
particular person. {Fremantle, S. M, and Burn, J. 
di.) Raghunath f. Khcman. 

I. R. 5 A. 150 (Bev.). 

S. 35 — Revenue registers— Extracts from 

— Admissibility. 1924 Rang. 135, 

S. 35 — Thak map — Revenue survey maps 

— Weight due to — Signature of revenue surveyor. 

There are three main kinds oi thak maps in 
existence (a) eye sketches, in which no actual 
measurements were made : fb) maps in which 
rough magnatic bearings were used and rough 
linear measurements made, and (c) maps made 
from careful magnetic bearings and careful linear 
measurements. If the revenue survey map. which 
was carefully and accuratelv prepared by compe- 
tent officers and the thakbast map do not agree 
it is qu‘te impossible to rely on the thakbast map, 
unless indeed the demarcation pillars, put down 
on the ground by the thakbasi authorities are still 
in e.xistence, and they correspond with the bound- 
ary pillars as shown in the map or the field book 
and the materials collected by the thakbast 
authorities furnish sufficient data. The revenue 
survey map prevails over the thakbast map. The 
signature of the revenue surveyor on the thak- 
map dees not mean that if the thak map is 
reduced to the same scale as the revenue survey 
map, then the two boundaries will necessarily 
agree but merely that the surveyor has satisfied 
himself that the boundary accepted and intended 
by the demarcation staff has been correctly picked 
up on the ground, and correctly surveyed on the 
revenue map. 

The procedure followed by the Revenue autho- 
rities in preparing the thak and revenue survey 
maps pointed out, {Das and Macphersoii, JJ.) 
Shashi Bhusan Banerji v. Ramjas Agarwala. 

3 Pat. 85 : 1924 Pat. 402. 

S. 36 — Document referred to in a state- 
ment— Documents not produced — Admissibility 
of the statement Narehh Narayan Roy v. Se- 
CRET.ARY OF STATE FOR INDIA. 77 I. C. 1048. 

■ S. 41 — Insolvency Court refusing to 

a djud i ca te per so n ba nkrupt— Partners h i p — Me m - 
bership disputed— Legal character — // a Judg- 
ment in rem — Powers of review — Presidency 
Towns Insolvency Act, S S — Limiiiation Act, if 
applies — Time for review — If can be extended — 
Madras High Court Appellate Side Rules, Appen- 
dix, II, R, 41 — Applicability — Insolvency appeals. 

An order of an insolvency Court refusing to 
adjudicate a person insolvent on the ground he 
was not a member of a firm which had been 
declared insolvent is not a final order which con- 
ferred upon or took away from him any legal 
character within the meaning of S. 41 of the 
Evidence Act and hence it is net a judgment in 
rem. Being a partner in a firm is not a legal 
character as contemplated by the section. 
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EVIDENCE ACT, S. 42. 

An application under S. 8 of the Presidency 
Tov/ns Insolvency Act to review an order made by 
the Hign Court in its insolvency jurisdiction can be 
entertained even when it is presented out ot time 
as the Court can under S. 5 of the Limitation Act 
exteiid the period, ii it is satished by the applicant 
that he had suhicient cause for not making the 
application within the prescribed period. 

k. 41 of Appx. II of the Madras High Court 
Appellate Side Rules applies to insolvency appeals 
and in a case oi special difficulty and importance, 
the Court hearing the appeal can allow a higher 
ice than would ordinarily be admissible. 

Quaere if the Limitation applies to all applica- 
tions under S. 8 of the Presidency Towns Insol- 
vency Act? [Schueabt\ C. J, and Ramesam, J.) 
Official Assignee of Madras z\ Official As- 
signee OF Rangoon. 19 L. W. 316 : 

34 M. L. T. (H. C.) 99 : (19?4) M. W. N. 458 : 

1924 Mad. 662 : AG M. I. J. 580, 

S, 42—Quesiton of stains — Judgmcnl 

inter partes — Weight of. 

When a question of status is in issue, judgment 
and orders between the parties in mutation cases 
succession certificate cases, rent suits, suits ior 
possession, etc. are adniissible in evidence. They 
are of high evidentiary value and constitu e 
proof sufficient to shift the burden. {Prideax 
and Kinkhcdc, J. Cs.) Jl’MILal v, Mt. Halki 

1924 Nag. 387. 

S. ^Z—Jiidgment between third parties. 

A judgment between the plaintiff and third 
parties is not admissible theugh the facts found 
therein may suppoit plaintiS’s tide dispmed in 
the present suit. {Dawson Miller, C.J., Mullick 
and Foster, JJ.) Harihar Prasad v. Kesheo 
Prasad. 1925 Pat. 68 ; 5 Pat. L. X. (Supp.) 1. 

S. 43 — Jndgmeni of Criminal Court — 

Relevancy of in action for damages. 

In an action lor damages caused to the plaintiff 
by fi'e negligently started on his laud by the 
defendant, the fact that a cnrainai Court had 
found that the tire was accidental is not evi- 
dence and the judgment of the Criminal Court 
is inadmissible in evidence. {Leniaigne, J.) Maung 
Fim V. Ma The Ngwe. 

1925 Rang. 143 : 2 Rang. 549, 

S, 44— Judgment — Validity of adoption — 

Evidence of. 1924 P. 298. 

S. 45 — Expert opinion — When evidence. 

The report of a finger print expei t is inadmissi- 
ble in evidence unless he is called in as a witness 
and ^ubjected to cross-examination in open court. 
[Kinkhede, A. J. C.) PiTAiN v. Baboosingh. 

1924 Nag. 183. 

Ss. 58, 91 and 92 — Partition admitted — 

Unregistered deeds— -If admissible. Maung Po 
Kin V. Maung Shwe Bya. 

1924 Rang. 155. 

— Ss. 60 and 63 (5) — Scope of — Secondary 

evidence — Attesting witness— Oral evidence of. 

S. tiO savs that oral evidence must be direct 
Section 53 Cl (5) of the Evidence Act does not 
overrule the general principle of law that hearsay 


; EVIDENCE ACT, S. 63. 

! evidence is ordinarily cot admissible. Conse- 
I quenily the evidence of an attesting witness to a 
documeut that he has seen the document signed 
or heard its contents read out or explained to 
him is not admissible to prove the contents of the 
document. No person who has not seen the con- 
tents of a document can give oral evidence ol its 
coments so as to constitute secondary evidence 
within the raeanii,g of section 63 Cl, (5) of the 
I Evidence Act A persun who professes to give 
secondary evidence of the contents of a docu- 
ment must himself have read the document. 
Otherwise he would be giving not direct but 
hearsay evidence. {Voung and Bagulty, JJ,) 
Kalenther Ammal V Ma Mi. 

3 Bur. L. J. 172: 2 Rang. 400 : 1924 Rang. 363. 

, .. s. 60 — Statement by person as to what 

another re pot ted — Evi den ce . 

A statement made by an accused person im- 
mediately after a murder of what the deceased told 
him is relevant as showing his state of mind, 
but to amount to proof of what the deceased 
.^aid it must be the evidence of a witness who 
says he heard it. [Broadway and Campbell, JJ.) 
Kakar Singh v. Emperor. 

25 Cr. L. J. 1005 (2) ; 81 I. G. 717 (2) : 

1924 Lfth. 733. 

S, GZ— Certified copy— If seco7idary evi‘ 

dence of execution of document. 

A certified copy oi a document is sufficient 
secondary evidence of ihe existence, conditions 
and Contents of it, but not of its execution* 
[Dalai, J ) Karimullah v. Gudar Koeri. 

82 I. C. 306. 

S. 63 (3) — Copy of will prepared by Sub- 

Registrar — If admissible as secondary evidence, 

Where in connection with disputes regarding 
the registration of a will, a copy was prep^^red 
by the Sub-Registrar and sent to the Registrar 
the same is admiss’ble as secondary evidence, if 
the original is not forthcoming. [Kinkhede, A J- 
C.) Bmav. BhaURAo, 1924 Nag. 375. 

— Ss. 63, 64 and 65 — Ko objection taken in 

the trial Court as to admissibility of a document 
which is a copy of a copy— Whether can be raised 
on appeal. 

Wnere the PlaintiE relied upon a copy of copy, 
in support of a claim to Dharkhast land, and ob- 
jection as to its admissibility was not taken in 
the trial couit, and that the contents could not 
be held to have been proved by the production 
of such a cepy. Held, that the rules as regards 
production and proof of documents, as contained 
in the Evidence Act, can be dispensed with by 
consent of parties, and when the parties agree to 
treat a documeiA as evidence, it is not open to 
one side or the other to object to such a docu- 
ment in appeal. [Devodoss, J.) Latchayya v 
Seetaramayya. 20 L. W. 719. 

S. 63 (5) — Mortgage deed — Original not 

forthcoming — Attestor not acquamted with lan- 
guage in which the original was written — Secon- 
dary evidence. 

It is only a witness who has himself seen a 
document that is entitled to give evidence of it 
under S. 63 (5) of the Evidence Act but this does 
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not imply ihat the witness should !ia\c known 
the buc-^uage in which the document was writ- 
ten, U is enongh ii the contents of the document 
in question ware e:t!ier explained, translated cr 
read out to him in such a wav that he was able to 
remember them. 12 A.L.] 239 cverruled. [IVidsh, 
A. C, and Sida:^na:T, I.) Mehi Lal u. Ramji 
Das. 22 A. L. J. 864 i 80 I. C. 939 ; 

I, ESA 720 ; iO 0 & A. L. R. 1058 ; 

1924 AIL 792. 

S 05 — Document Icst—Cerfificd copy — 

Custody proved-— A dmi ssibiiily. 

Where the original cf a document could not be 
traced, but a certified copy taken at a time when 
it had been filed in a court of law is produced, ; 
and its custody is satisfactorily proved, secon- 
dary evidence is admissible and there is also a 
presumption of genuineness. {Miohcvjec and 
Sukran^ardy, JJ.) Lukhax Chaxdra Mondal 
V. TaKIM Dhall 39 C. L. J. PO : 

80 I, C. 357 : 28 C. W. N. 1033 ; 1324 Cai. 558. 

S, 65 — Secondary evidence of the co 7 i- '> 

tents of a deed — Achrdssibility—Loss of original * 
died net proved — Evidence admitted wiiboui ob- ! 
jecHon in trial court— Objeclion in appellate } 
Court — Substain ability of, | 

Secondary evidence of the contents of a deed 1 
alleged to have been lost or destroyed by fire was 
given in the trial whhoat any objection being 
taken by the other side. On appeal it was urged 
as an objection to the admissibility of the secon- 
dary evidence that the loss of the’originai had not 
been proved. Held, that the objection not hav- 
ing been taken at the trial court, the parly who 
tendered the secondary evidence was misled into 
omitting to prove the loss of the original and that 
the objection could not be taken on appeal. 
{Young, J.) Ma The Nu to Mg. Xi Ta. 

3 Bur. L. J. 193 : 1925 Rang. 113 ill. 


; o. oo — rrzmimpiwn jtom long ana iin- 

: interrupted posscssion--Payabark hew far evi- 
‘ dence of iiurigage. 

In a suit for ledemption by the plaintiff, which 
was opposed by the defendant on the ground of 
! sf^tMng up a title nf their own, the lower court 
admitted the claim cn the strength of entries 
made in Parabark and cverw’helming evidence, 

ii/e/di, reversing the decision that Parabarks 
produced has rot come up from proper custody, 
and is net original but a copy, and under S. 66 
(2) of Evidence Act should not be applied 
against a mortgagee and notice to produce must 
be given before secondary evidence can be given 
and that there was no real secondary evidence of 
either the original mortgage or the subsequent 
advance. {Duckworth^ /.} Mauxg Po Xi and 
ONE Ma Shwe Kyie and three. 

2 Rang. 397: 1925 Rang. 7. 

Ss. 67 to n—Scopc of. 

Ss. 67 to 73 of the Evidence Act govern cases 
both of primary and secondary evidence. {Dalai, 
J.) K RiMUr.LAH u. Gudar Koeri, 

82 I. G. 306. 

S. 68 — Dociinieni required by law to be 

a i tested— Proof of. 

The direction m S. GS of the Evidence Act is 
mandatory and there is no distinction drawn by 
the section between documents which are the 
basis of a suit and those whose production is 
required for a collateral purpose, so far as their 
admissibility is in question, {Dalai, J. C. and 
Keave, .1. J. Cd .-\\vadh Ram Singh ik Mahbub 
Khan. 10 O. L. J. 525: 

79 I. C. 725 1 1924 Oudh 255. 

I S. 68— One of the two witnesses not call- 

; ed, nc presumption against mortgagee. 

76 I. C. 772. 


S. 65— Seoon clary evidence — Extract i 

from register of applications. 

An extract from the Register of applications in ; 
respect of minors and lunatics is not admissible ; 
as secondary evidence of a statement as to the I 
date of birth made in an application for appoint- i 
ment of guardian. [Das and Ross, JJ.) Gokel- ! 
CHAND u. Balden Narain. 5 Pat. L. T. 403. I 

^'Ss. 65 and 74 — Income-tax returns — 

Certified copy given to persons other than assessce 
— Admissibility of. 

The issue of a certified copy of income-tax re- 
turns to a person not enlitled to inspect is for- 
bidden by S. 54 of the Income Tax Act and con- 
sequently such a copy is inadmissible in evidence 
as secondary evidence of a public document. 
{Carr, J.) Anwar Ali v. Fazal ahmed, 

3 Bur. L, J. 194 : 2 Rang. 391 : | 
1925 Rang. 84. * 

— S. 65 ig)— Mutation records— Entries in ■ 

— Abstract admissible to prove alienability. 

An extract from mutation records is admissible : 
in evidence under S 65 (g). Evidence Act, to prove , 
that alienations of the lands in dispute have taken 
place in the past. {Abdul Raoof and MoH Sagar, \ 
JJ.) Sher Muhammad Kh.an r. Dost Muham- 
mad Khan. 73 2. C. 451. ; 


-Sa. 68 and 71 — Application and scope of — 

Proof of mortgage — Secondary evidence. 

In order to prove a mortgage an attesting 
witness jmust be called for the purpose of prov- 
ing its execution under S. 68 of the Evidence 
.4ct. A ceiiified copy is sufficient secondary evi- 
dence under S. 63 of the existence condition 
and contents of the deed but not of it execution. 

S. 67 follows the mention of primary and 
secondary evidence, and would govern presu- 
mably both kinds of evidence- S 68 of the Act 
applies both to primary and secondary evidence. 

When a mortgagee suppresses an original 
document and wins over the attesting witnesses 
it will be impossible to prove a deed of mortgage 
if the provisions of S. 68 are insisted upon, This 
difficulty can be overcome by S. 71. If the wit- 
nesse.s deny execution either through collusion, 
or absence of recollection it is open to the plaintiff 
to prove execution by other evidence. (Dalai, 
Sheikkarimullah V. Gudar Kofri and others. 

L. E. 5 A. 686 : 1925 All 56. 

Sa. 69 and *11— Mortgage— Attestation — 

Proof of -Admission before Registrar, 

A mortgage has to be proved in cases where the 
mortgagor does not admit execution. If no 
attesting witness can be found S. 69 applies, but 
if found and he denies execution, S. 71 comes into 
play. 
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evidence act, S. 70, 

Where the fact of execution has been admitted 
before the Registrar, the court of fact can consider 
it. but not the High Court in second appeal. 
{Kinkhede, A. J. C.) BALiiiAM v. Kamalja 

1924 Kag. 367. 

Ss. 70 and 69— Mortgage-Attestation— 

Proof of— Admission in pleadings— Execution it 
includes attestation. 76 I. C. 73; 

s. 71— Attestation denied — What is to 

be proved. 1924 A, 149. 

— S. 73— Finger impression — Power 

Court to direct accused to give— Admissibility 

1924 Rang. 115^ 

S. 73 — Thumb impression'- of accused — 

Right to .akc — Examination of accused— Cr. P. 
Code, S. 342. 

A Court has power under S. 73 of the Evidence 
Act to direct an accused person to make finger 
impressions and such impressions, being rele- 
vant, under S. 45 of the said Act, are admissible 
in evidence, as is also the evidence of the finger 
print experts concerning them. Per Voung, 
O. C. J. — S. 342, Cr. P. Code, relates only to oral 
questioning of the accused and does not prohibit 
a direction to him to make a finger impression, 
any more than it prohibits a direction to him to 
face a witness in order that he may be identified, 
{Voung, 0. C,J.,Heald, and May Oung, JJ.) 
Emperor v. Tux Hlaing. 1 Rang. 759 (F.B.}. 

S. 74 — Public document — Delivery of 

possession by Court officer. 

Delivery of possession in execution of a decree 
is an act of a tribunal and a report made to the 
Court by an officer of the Court that its order has 
been carried out which report is preserved as one 
of the C^urt Records is a public document within 
the meaning of section 74 of the Evidence Act. 
[Keave, A. /, C,} Balku z>. Emperor. 

10 0. & A. I. E. 344 : 81 I. C.533 : 
25 Cr. L. J. 917 :1925 Oudh 183. 

S. 'i^—’^etilcment Record — History of 

district— Public document — Proof’ 

The history of a district attached to a Settle- 
ment Record being compiled under the direction 
of a Settlement Officer is a public document and 
is provable by the production of a certified copy. 
{Marti neau and Moti Sugar, JJ.) Muhammad 
Khax V. Sultan Azam, 1924 lah. 6^9. 

s. 86— Compliance with, mandatory — 

Statement of persons recorded in a native state — 
Certificate of Resident, 

The certificate nequired by law under S, 86 of 
the Evidence Act cannot be dispensed with 
merely because it can be obtained at any time. 
The mere fact that copies of depositions of a 
court of a native state were forwarded by the 
Resident in due course does not make them ad 
missible wuthout his certificate. {Scott Smith ami 
Ffordc. JJ.) MuRLi Das v. AenuT Das, 

5 Lab. 105 : 1924 Lah 493. 

S. 90 — Document more than 30 years old 

— Before 1\ P. Act — Absence of signature— Pre- 
sumption. 

A deed more than 30 years old and executed 
before the Transfer of Property Act, even if not 


EVIDENCE ACT, S. 91. 

signed by the executant but only by some scribe 
at his instance will be presumed to be genuine. 
{Kanhaiya Lai, J .) Gaya Singh v. Surajbali 
Singh. 1924 Ail. 832- 

S. 90 — Ancient document — Presumption 

— Period bow counted. 6 Lah. L. J. 97 : 

75 I, C. 57 : 1924 Lah. 145. 

S. BO —Gen nine ness — Presumption — 

Computation of period. 

In applying the presumption under S. 90, the 
period of 30 years is to be reckoned from the 
date on which it having been tendered in evi- 
dence its genuiricness becomes the subject of 
proof and not from the date it was filed in court. 
[Phillips, J,] Gosala Konda REDDirn Pulcherla 
PICHIREDDI. 82 I. C. 487. 

S. BO— Mortgage deed more than 30 years 

old — Custody of Mortgagee— Presumption of exe- 
cution . 

Where a mortgage deed more than 30 years 
old coaxes from the custody of the mortgagee, the 
presumption of proper execution readily arises 
and it is proof of the mortgage. {Mukerjee, J,) 
Ramachari V. Sadho Sapan Tfavari. 

1924 All. 869. 

'S. 90 — Old document— Conduct of par- 
ties. 77 I. C. 472. 

S. 90^ — Old document — Presumption — 

Document more than 30 years old — Execution — 
Scribe— Authority of. 

The presumption permitted by S. 90 of the 
: Evidence Act in the case of a- document purport- 
ing to be 30 years old, that it was duly executed 
; by the party by whom it purported to be executed 
' includes the presumption that when the signature 
; of the executent purports to have been made by 
• the pen of the scribe, the latter was duly autho- 
rised to sign for him. 13 A. L, J. 921 ; 15 A. L. J, 

■ 121 overruled. {Walsh., A, C. Sulaiman, Mu- 
\ kerjee, Dalai and Neave, JJ,) Haji Sheikh 
Bodha V, SUKHRAM SiNGH. 22 A. L. 857 : 

10 0. & A. L. R, 981 ; 1925 A. 1. 

— S. BO— Payment of consideration not 

satisfactory — Document cannot be said to be 
unreal when 35 years old. 

If one is dealing with a document some thirty- 
five years old the mere fact that the proof of 
consideration is not at all satisfactory, is by 
itself a slender ground for holding that the 
document known to have come into existence 
was entirely unreal. {Rankin and Ghose, JJ„) 
Sailaja Nath Ray Chaudhury v. Raja Reshee 
Case Law. 51 Cal. 135 : 39 C. L J. 380 • 

81 I. C. 493 ; 1924 Cal. 693, 

S. 91 Contract of Sale — Conveyance not 
registered- Evidence of prior Contract of sale 
; admissible. See T. P. Act, S. 54. 

3 Bur. L. J. 78. 

S. 91--Depositjon of a witness— Omission 

to read over same to him as required by O 18, 
R. 5, C. P. Code — Prosecution for perjury — Oral 
evidence of contents of deposition inadmissible 
See C. P. Code, O. 18. R. 5. 51 C. 236 

S. 91— Oral evidence inadmissible to 

prove a mortgage without registration, 
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Where there is no registered docament to i 
prove the morrgag;e, there is no qaci^tion of ‘ 
secondary or other dccan;3at3’'y evidence. A i 
nrortgage which ought to have been by a regis- ‘ 
tered instrument cannot be :o proved by other ' 
forms 01 evidence such, as entries in the Revenue i 
Registers and oral evidence, although the tact oi ; 
the entries is nc doubt a relevant iact under S. 23 j 
of the Evidence Act bat evidence oi it in praof : 
of the morigage is inadmissible under S. 91 of i 
the Evidence Act. hliza U. be others v. Xga Fyan. ; 
2 U, 3. R. Referred. {Godfrey, MauNG Tun ! 
rc AIaUXG Khan. 2 Rang. 441 : 3 Bur, L. J 231 : ; 

1925 Rang. 61. i 

S. 91 — Partition — Absence of registra* * 

tion — Oral evidence — i^art performance — Effect. ■ 

NAND LAL MAriTON V OuANU KDHARI MAHTON. 

1924 P. 244 : 76 I. C. 42 : 2 Pat. I. E. 3T. j 

i 

S. 91 — Scope —Proof of fact of partition, | 

Narsingh Das re Uttam Chand. I 

76 I. C. 852. I 

S. 91 — Receipt for money — Oral evidence | 

Admissibility of. 

A written receipt was produced to support a | 
plea of discharge. The ourt below found the j 
receipt to be not genuine but found on oral evi- i 
dence that the payment had been proved. Held, j 
that oral evidence was admissible to prove the I 
payment A receipt is not a contract or a grant ! 
or a disposition ot property wiihm the meaning j 
of S. 91 of t^e evidence Act and it does not pre- i 
dude other Evidence oi payment. [Piillan, A, J. \ 
C.) Sardar Singh I) Iqbal Xarain. | 

80 I. C. 57 : 10 0. & A. L. R. 727* ! 

S. 91 — Unregistered lease — Inadmissible | 

in evidence -Other evidence oi its terms prohibit- j 
ed by 'i. 91 of the Evidence Act. See kegistra* j 
TION Act, S. 17 { 2 ). 1924 P. H. C. C. 185. 1 


EVIDENCE ACT, S, 92. 

S. 92 — Conduct of parties to shew con- 
tract was not intended to be acted upon— If 
admissible. Narendra Lal Khan v. Bhola 
Nath. 77 I. C 164 

-S, 92 — Contract— Terms not reduced to 


writing— Oral evidence — A dmissibili ty 
Where ail the terms of a contract have not 
been reduced to writing oral evideiice is admis- 
sible to prove the terms not embodied in the 
written instrument. [Youn^ and Carr JJ.) 
Coalfields OF Burma, Ltd. v. H Ht Joh son. 
2 Rang. 575 : 3 Bur. L. J. 326 : 1925 Rang. 128. 

S. 92— Da/6’ for performijig contract — 

Extension of - Oral evidence — Admissibility. 

Where a date is fixed in the contract for 
performing the contract, oral evidence to e.xtend 
the period is not so absolutely repugnant to the 
express terms of the contract as to make it inad- 
missible. But the onus of proving a date different 
irom that specified is heavier than in a case w^here 
the terms of a contract are silent on the point. 
[Madgavkai\ A. J. C.) Goverdhandas v. Rowji 
Hirji & Co, 76 I, C. 62. 

-S. 92 — Evidence of subsequent conduct 


S.92— Si// of lading — Oral e^ddince to \ 

alter terms -Admissibility. | 

Where a Bill oi Lading evidences a contract ■ 
of Shipping no evidence of any oral agreement ! 
varying its terms is admissible. [Fawcett, D C.) [ 
The Standard Oil Co. v. Haridas Velji I 

79 i . C. 456. j 


S. 92 — Contract — Consiructmn — Com- 
mercial usage — Evidence of, when admissible in 
construing the Contract. See Contr.aot— C oN 
STRUCTION. 51 C. 43. 


-Consideration for — Evi- 
circum stances than those 


5 . d'Z—Bond' 

dence to show other 
recited in the bond. 

Where in a suit on a bond the defendant 
pleads no consideration for the bond and evi- 
dence is offered to show that the money due under 
the bond was meant to be the premium for a 
lease agreed to be executed by the creditor but 
which in fact was never executed, held tliat the 
evidence was not excluded by section 92 of the 
Evidence Act. [Mukerjte and Dalai, JJ.) BaTdeo 
Prasad v. Rum Autar. 92 A. L. J 860 • 

h, B. 5 A. 731 : 82 I. C. 347 . 1924 A. 865 (1). 


to prove contemporaneous agreement not admit- 
ted, 77 I. C. 523 : 5 Lab. L. J. 439, 

S. 92 — Evidence varying terms as to 

interest, not allowed. 

Evidence of subsequent oral agreement not to 
charge comp3und interest is inadmissible to 
vary the original contract which is a registered 
one. [Chatterjec and Cuming, JJ.) Jagendra 
Nath Banesjee u. Khoda Buksha Biswas. 

1924 Cal. 380. 

^2 - Extrinsic evidence — Patent am- 
biguity — Admissihility of evidence. 

A mortgage document was very inartislically 
drawn up. it was ungrammatical and could not 
oe read literally so as to give any clear meaning, 
In order to give the construction contended for 
by one party or tbe other some words had either 
to be supplied or removed. Held, that theie was 
a paten: ambiguTy in the document and no evi- 
dence could be given to supply the defect. 
{>)anuls and Xtave, J/.} R*m GaNesh Rai v. 
RUP Narain Rai, 80 1. C. 944 : 

L. R 5 A. 642. 

S. d2— Exclusion of evidence. 

The view that there has been introduced into 
the law of India such a radical change in tbe 
lawsot evidence as would iiave the effect of ex- 
cluding from the class of mortgages many trans- 
actions which before the Evidence Act would 
have been held to be within that clause is not 
correct. {Lord Blanesburgh) Raja Bahadur 
Narasingerji Gyanagerji V, Raja Panuganti 
Parthasarathi Rayanim GaRu. 

20 L. W. 701 : 1 0. W. N. 684 : 

51 L A. 305 : 10 0. & A, L. R 1X72 ; 

82 I. C. 993 : 40 C. L. J. 481 ; 

27 Bom. L. R. 4 ; 47 Mad. 729 : 

1924 B. G. 226 : 47 M. L. J. 809. 

g 92 — Gift — Evidence to prove that it, 

was a gift for consideration — Inadmissible. See 
Mahomedak Law, Gift. 6 Lab. L. J. 221. 
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evidence act (I OF 1872), S . 92. ^ EVID ENCE ACT OF 13 72 


— S. d2~Guarantee of pro-note — Orol evi- ' of them to let in evidence that he signed only as 

dcnce. i a surety but if ^he promisee himself knew at the 

Where a promissory note is endorsed on the | time of taking his signature tha*' he signed only 
back by a person who is neither the maker nor j as surety, then proviso 1 to S 92 ol the Evidence 
the holder oral evidence ran be let in to prove a : Act would operate to let m the evidence. {Young, 
contract of guarantee. [BiHaram, A. J. C.) Tha- i /.) Maung Sein’ v. Ma Saw. 

KURSEY Hansraj V . Ktshen'das Rewachand. 3 Bur. I. J, 112 : 82 1 C. 816 : 1924 E. 360. 


76 1. C 2^2 : 192 5 Sindh 9. 

S 92 -Oral agY^eme.nt varying rate — If 

admissible — Conduct of parties. 

Whe^e a mortgage deed provides for compound 
inderest oral evidence cannot be let in^o pro%e, 
th^re was a contemporaneous agreement »o readse 
onlv simple interest Even t e fact t'-at onlv sim 
pie interest was levied all along does not affect 
the question. [Y ‘ivboul^ and Ghosh, J JA Abdul 
Azi2 Mia v. Amanmal Bathra. 

78 I. C. 742 :1925 Cal. 276. 

S.92~ 'Oral ag>'ecmenl — M^nigagee and 

fn lire purchaser of equity of tedtnipnon — Admis- 
sibiiitv in evidence. 

Oral evidence is admissible to prove an agree- 
between the mortgagee ani the wo ild-be 
purchaser ot the equity or redemp'ion as regards 
the terras on which the m- rtgagee w<!uld rvl ase 
or ass gn his interest. The agreement between 
the purchaser and the mortgage would anicuut 
to a CO' tract which might be said t ■ be contin- 
getC on the w mld-be purcha-er’s purchasii g the 
euu’ty of redeiPf tion. [N ewbou’d and Gitose, JJ .) 
SelAlLESH ChANURA GUHA V. BEC iAI Gc^e 

40 C. L. J. 67 . 1925 Gal. 94 

S. 92 — Oral evidence allowed. 

In a suit on a joint and several pi omissory note 
payable on demand e.xecuted bv A- and B,. .A. 
can give oral evidence to prove that he joined in 
the loan only as security for B. But he cannot j 
give oral evidence to prove contemuoianeous oral 
agreement with plaintiffs, whereby plaintiffs j 
agreed to recover the amount midet the note m | 
the firs: instance from B. \Rnpchand Billaram, \ 
A. J. C} Central Bank of India, Ltd. v. \ 
Nadirshah R. .VIEHTA. 1924 S. 13. 

S. 93 — Sale-deed — Oral — E'idence — 

Admiss’btUty as between paracs on the same 
side. Maung Tun Gyaw v Maung bo Thwe. 

77 I. C. 92 3 

S, 92 — Recitals in documents — Oial 

evidence lo coniiadict— Admissibility. 

77 I. C (95 

S. 92 — Sale of goods — Entry mentioning j 


S. 92 (2) — Oral agreement written con- 

tract — Extrinsic evidence — Admissibility of. 

Under S 92, priviso (2) the existence of any 
sepa-ate oral agrcf^ment as to anv matter on 
vvh’ch a document is silent and which is not in- 
consistent with its terms, inav be proved. This 
proviso apohes where the document of an in- 
formal character, {Drake Brockman. J.C.) Jodh- 
raj V Byram. 7 N. L. J. 25. 

S. 92, (Proviso 3) — Admissibility of oral 

evidence to vary it'^ms of contract in writing — 
Suit on a pronoie — Surety dc'>^ying liability unii ll 
settle mtnt. 

The plaiutiff brought a suit on a pronote, 
executed by P N in respect of which P H btood 
sure y without n;entioring the terms of the 
contract n the plaint. P H contended that he 
was not a party to the contract ai d that his 
liability on the prono e could only be determined 
I after the settlement ot account with the executant. 

I which was upheld. Held, on appeal. {1 that 
f under S. 92 (3j of the evidence Act. the oral evi- 
I dence as to the surety’s part in the transaction 
j is ad-nissible to supplement the terms of the 
; CO’ tract, and that the written and the oral 
agreements together constituted a condition 
prececent to the attaching oi any I iability under 
the pronote which was taken as a security and 
that it IS not open to the plam'iff to trea the 
p onote as a separate contract and: o enforce it 
without taking the whole contract into account. 
Simon V. Hauem Mohomed Sheriff. 19 M 368 
follo'ved. [Carr, J. M. Maneckjee v, Maung 
Po Han. 2 Rang. 482 : 1925 Kang. 83. 

S. 92 (proviso 3)— Promissory note-— 

Oral agreement to set off — If admissible. 

W here in a suit on a promissury note, the 
defendant pleads an oral agreement at the time 
to set off moneys due to the excutant under some 
other account, the agreement is ennttary to the 
nature of the document and ’S not adm ssible in 
evidence. The case of a condition precedent to 
the performance of a contract in wHtirig is 
different and evidence to prove such an oral 
agreement is admissible. {Raymond and Bilaram. 


ship by which goods are to arrive- Oral evidence A. J. C.) Ram Singh v. Ibrahim. 
reiating to time. ^ 78 1 C 418 : 1925 S. 136, 

An eniry in certain accf'»unt books evidenced a r, . 

contract to sell goods and they vv ere described as ® (proviso 3) — Promissory note — 

arriving bv a certain ship. Held, oral evidence based rm Admision of execution Plea of 

could not be ‘e; in to show that ihere was an of consideraiion. 1934 A. 70. 


agreement tv> deliver goods within a fixed lime. 
{Raymond, and Bdlaram, A. J. C.) Firm of 
] iWANJi & Co. V. Firm of Maktabrai. 

1934 S, 127 

S, 92 — (proviso 1) — Promissory n^^te — 

Evidence that executant signed only as surety if 
admissible. 

When several persons have signed a pronote 
jointly and severally it is not permissible for one 


S. 92 (Proviso 4 ) — Lease in wriling and 

registered. Subsequent oral agreement to surren- 
der — Proof of. 

Where the agreement of lease on which plff’s. 
suit is b^sed is in writing and registered, it is not 
open to the defendant to prove by e ra! evidence 
that the lease was surr<=*ridered under a later oral 
agreement of the parties. Evider.ce of subsequent 
acts and conduct cannot also be adduced for the 
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pnrross o; provirg a surrender on the same i 
principle on which sach evidence is held inadmis- 
sible to prove that a transac'ion is not what it . 
puroorts to be. {Chandt\isekkitfi: Atyar, C. J. a;:d . 
Plunicr, J.] Dodda Subba Skttv r-. Muttayya ; 
Ggwda. 2 Mys, L J. 124.; 

S. 94 — Azva}\i—Con.<r,'ztction — Oral cvi- ; 

dence to ex kUi in If admissible. ^ ; 

When a couit is evecutmg an award :t is omy ^ 
in cases where tne words are ambiguous or rap^- ; 
ab'^e oi more than f.ne interpretarion that oral I 
evidence can be given as to their meaning.^ 
(HarrLSOfU J.) Kesho RaM cc ThaiWS Das. s 

^ 78 I. C. 80 i 

S. 97— -Sdr/J ccriinc.itc—Two incconci- [ 

table des riptions— Decree can be loaned into. | 

Where in a sale certihcate there are two des- 
criptions of he property which cannot be recon- 
ciled, it is open to the court to look at the dtc^ee 
and de ide which go'-ems the sale. {Datucls, J.i 
Mukhtar Ahmad in Kabir Ahmad, 1924 A. 856 i 

- - S. 101— of permanent occu j 
pancy interest— Burden ot proof on tenant. j 

When a tenant ot lands in India in a suit b\ 
his landlord to eject him from them, sets up a 
defence that he has a right ol pertrranent tenancy 
in the lands, the onus ot proving that he has 
such a right is upon the tenant, and proof of long 
occupation at a Exed rent does not satisfy tnat j 
onus, 16 Cal 223 P. C. and 4 3 Mad 567 P. C. Ref j 
{Sir John Ed^e] Natnapill.ai MaRac.war n. j 

RAMAN'ATHAN CHETTIAR. 47 Wad. 837 1; 

10 0. & A.L.E. 464 : 28 O.W.N. 809 : i 
51 I. A. 83 : 22 A L.J ISO ; 34 M L.T. (P.C.) 10 : 
1924 M W N. 293 : L R 5 P.G. 33 : 82 I. C. 226 : 
19 L. W. 259 : 1924 P. C. 65 : 46 M. I. J. 546. 

S, 101— Burden of proof immaterial 

when evidence adduced. 76 1 C. 891. | 

.... S. 101 -Consideration— Registered deed! 

— proof of consideration not received by him. ; 
Mamgli V Bidha Lal. 

76 I. C, 916 *. 6 Lah, L. 457. 
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accused Bat if t'le prosecution has already 
performed the task for him by letting in eviden.ce 
circuin''t3nces from which such a plea necesarily 
i jllows, it !S the duty of the court to give him the 
henetit et it, [Hall’.fax and Kotval, A. 7. C.) 
Mangal Ganda u. Emperor. 

25 Gr. L. J. 10 77 : 8! I. C, 901 : 

1925 Nag. 37_ 

S. 106 — means of Knowledge — 

Tenancy — Rdalionshi p of master and serz^ant. 

In a sail for damages caused to the plaintiff by 
ore started onthc first defendant’s premises by he 
sec-Uid defemaant. the plaintiff alleged th^it the 
secind detendant was the servant of the first de- 
le. Mart and that he was liable The first defend- 
a ii p ended that the second defendant was his 
tenant and ihat he wa^ not respcusible 
for tne acno^^ of the latter. Held that the 
relationship between the first and second de- 
ienda t was one preculiarly within the knowledge 
of the former and where he fails to give the 
lullest informatson about it, an inference ad- 
vvise 10 him may be drawn under S. 106 of the 
E'. ioence A-t. \L' niaigne, J .) Mau\g Pain tv 
Ma The Ngwe. 2 Rang. 549 : 1925 Rang. 143, 

— - S. 106 and 114— Servant giving a false 
.account of the luss of goods entrusted to him — 
Presumption of Misappropriation. See I. P. C. 
S, 408. 2 Rang 476. 

S. llfi— Converse if true. 

77 I. C. 506. 

S, 110 — Occupation of site in town — 

0'J.'nership — ^resufn ption. 

The occupation of a site in a town raises a 
ortsumption of ownership. [Pipon, J) Ali 
Rhan V. Malik Maidan. 78 I. C. 552, 

S. 110— Unregistered lease— Evidence of 

ownership- 

An unregistered lea-.e is admissible to show the 
relation of landlord and tenant and under S, llO 
Evidence Act t is evidence of ownership {Pri- 
dcau.x,A. J.C.) Annaji v, Laxman. 1924 Nag. 199. 


S 101 —Execution— Onus of proof. 

77 I- G. 5 16, I 

! 


- S )0l—Ohieciars to award must prove 

the objection — Cdv. Pro. uode., Sclt, //, Para 15. 

Any party wishiug to set aside an award on the 
ground that the arbitrators in arriving at an un- 
fair award either refused to hear somebody or 
heard the matter without g-ving notice of the 
hearing, undertakes the burden ot satisfy i' g the 
court that this is what really happended. [IValsh, 
A C J and Ryves, J.) GoBiND Singh v. Bhir- 


GuNATH Singh. 

L. R. 5 A, 405 :82 I. C 16 : 
10 0. and A. L. E. 820 : 46 All. 686 : 
1924 A. 788 : 22 L. J. 676 


-S, 105— Exception— Prosecution for an 

oSence^ — Burden of proof 

77 I. C. 819 (2) : 25 Cr . J. 467 (2). 


— - — 106— Sco/>e of — Plea not taben by ac- 
cused — Eads proved by presecuHon— Effect, 

S, 105 says nothing about nleas but places the 
burden of proof in certain circumstances on the 


! 


S. Ill— H nsband and wife — Good faith 

— proof 

Where ihe husband stood in a position of ac- 
tive conndence to ids wife and she entered into 
a transaction under his guidence, the burden of 
proving g od fa ta ts on him. To uphold the 
transaction, it must be shown she was given that 
care and advice which was due to her in her situ- 
attoii. {IVazir Hasan and A J. C.) Dwar- 

KA Prasad v. Nasir Ahmfd. 11 0 L. J. 2i9 ; 

78 I. G. 850 : 1925 Oudh 16. 

S. 112 — Legitimacy — Presumption — 

Conception during continuance of prior marriage 
— Birth after remarriage. 

Where at theti ne oi conception of a child its 
mother had been lawfully married to A. and sub- 
sequently on divorce she remarried 6. and the 
cnild b irn within three months of the lemar- 
riage Held that ihe child m tst be treated as the 
legitimate offspring of B, in the absence of proof 
that B had no access to the mother a: the time 
when child vvould have been begotten. S. 112 of 
the Evidence Act refers to the point of time^of 
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the binh of a cbild and not to the time of ita con- 
ception as the deciding factor in a ca-e of dis- 
puted legitimacy 24 C. 216 not foil. [Kiishnun, /.) 
Palani 2>. Sethu. 20 L. W. 69 : 

(1924) M W. N 502 ; 47 Mad. 706 : 
Si I. C. 456 : 1924 Mad. 677 : 47 M. L. J. 155. 

S. 112 — Legitimacy — Presumption in 

favour of. 

The' e is no general presumption in favour of 
legihm.icy ‘amhout lasing the foundation for h 
undei S. 112 Evidence Act or a presumption that 
a vaiui marriage bad taaen place between ihe 
parents. [OdgerS, J,} ChOCEALINGAM rlLLAI v. 
Swam: Battar. 79 I, C. 623. 

— S. 114— Co-owner waiving claim — Pre- 
sumption, Mt. Beoam X'. Jafar Hasan. 

I9;i4 Lih. 312. 

S. 114 — Possession of stolen property — 

Pre sii ni p ti o n of i h eft. 

Where accused persons are found in possession 
oi stolen property soon after the theit and they 
are unable lo explain their possession, they can be 
held guilry oi receiving stolen property knowing 
it to be stoieti under S. 411, 1 T.C. [Sulaiman, J ) 
Yamix zf. Emperor. L. E. 5 A. 81 (Ct- ) 

i921 Ail. 701 

S. 114 -Non- production of accoum books 

— Presumption. 76 I. C. 553. 

S. 114 — Presumption in favour of mar- 
riage — When arises, 

Tne presumpiion in favour of marriage ari;>es 
from the fact either tnat the per o.jS have lived 
together fur a length ;jf time or been recognised 
astius^and and wife by a certain number oi 
persons \0dgers, ),] Chock.-^lingam 1 illai 
SwAMi Battar. 79 f. C 623. 

S. Official acts — Presu'^- phon of 

reg itlari ty — I ]ib-u Un o — E ntry i n . 

A W'a : b-ul arz prepared during a settlemejM 
conducted under Regu, Vil o. 1822 as amended 
by Regulation IX of 1833 contained an entry 
about a mortgage. It was veabed by one of the 
mortgagees and the general agent ot the other 
mortgagees, Held tnat under the rules framed 
Under the Regulation for tue guidance of ihe 
settlement otBcers the veniication must 
be deemed to have been n ace in ac- 
kno .vled^ment of the co-'rectne'S of the mort- 
gage- The presumption wa that the settlement 
court must have satisfied itself .uS to the auihoiitv 
of the general agents to mase the acknowkdg- 
meat and ihat the common course oi business 
had been foil wt-d in the case. {Kankaiya Lai, J.) 
Ganga Ram v. Lachmax Singh 

L. R, 5 A. 736 . 1925 All. 176. 

S 114, 111. (a) — Presumption under— When 

arises. 76 I. G. 705: 25 Cr. L. J. 241. 

— S. 114 III — ^b) — Approver — Corroboration 

of — Evidence of acco mplice — sufficient. 

The corroboration required to supopoitihe evi- 
dence of an approver is not satisfied by the evi- 
dence of an accomvdice oi a co-accused who makes 
a confession. [Kotval and Kinkheda, A, J, C.) 
Shikh Sheroe V. Emperor. 

811. C, 8 98 : 25 Cr. L. J. 1067, 


EVIDENCE ACT (I OF 1872), S. 115. 

S. 114, Hi— (b ) — Section not imperative — 

Approver — Evidence of. 

illustmti Ml (b) to S. 114 is not imperative but 
courta always insist on the corroboration of an 
approver’s evidence on materia) points [Kincaid, 
J. C. and Aston A. J C.) Kauromal v. Emperor. 

81 i. C. 881 . 25 Cr. L. J. 1057. 

S 114.111. {i)-~Orders of court — Carrying 

0 u t — Pre s u mption. 

Every C-^urt is furnished with a machinery fo r 
giving effect to its orders and it Would be unjust 
to thii-k that the subordinate staff attached to 
each court fails m its duty of carrying out the 
oroers of the Court. {Kinkhede, A. J. C.) Bhai- 
KON Prasad v. Laxmi Naraim Das. 

1924 Nag. 385. 

S. 115 — Acceptance of rent — If creates 

under -proprietor ship under Talukdar. 

Tiiere is nc peculiarity in the law of estoppel 
in India as distinguished iroin that of England ; 
rhe law of India is compendiously set forth in 
S. 115 of the Indian Evidence Act, Taking of a 
:^enteacb year under a mistakeo belief may bar by 
estoppel the owner from any claim for mesne 
profits during the particular year or years for 
w hich such rent was received, It would estrjp 
the owner from maimaining that the person who 
paid the rent possessed the property with a liabi- 
lity to account or possessed on any other or fur- 
ther terms than on payment ut the rent made and 
taken. In cases of estopi el the onus ot establish- 
ing the facis and circumstances irem which es- 
toppel arises rests up.ui the person pleading it. 
{Lord S/iaWy) xMikta SEN SiNGH V, Mt, Janki 
KuaR. 20 L. W. 566 (P. C ) : 

26 Bom, L. R. 1134 : 40 C. L. J 468 : 

35 M. L. I. 247 (P. C.) : 46 A. 728 : 

51 I. A. 326 : 1 0. W. N. 426 : 82 I. C. 946 : 

1924 P. G. 213 : 47 M. L. J. 591. 

S. 1X5 — Acquiescence, Mx. Kokla 

Kunwar V. Kalian Mal, 76 I. C. 585. 

S. 115 — Alienation by Hindu father — ■ 

Son not objecting to mutation — Estoppel, 

Where the alienee from a Hindu father ap- 
plied lor mutation of names and the son on being 
examined in the proceedings did not object to 
the alienation, he is thereafter estopped from 
chaliengiijg the same, as he must be deemed to 
have represented that it was a valid transaction. 
{Daniels, J.) Sheo Dan Singh v. Habib Ullah 
Khan. 1924 All 721 

— S 115 — Attestation by interested near 

relatives — Presumption ofk nowledge of contents. 

Mere attestation by a person does not necessa- 
rily import knowledge of the contents of the do- 
cument attested but there may arise circumstances 
from which an inference ma\ be deducible that 
the attesting witness was aware of the nature of 
the document he was attesting. Where a sale 
deed executed by a Mahamedan was atte sted by 
his mother and sister. Held, such close relatives 
would have been aware of the nature of the 
document to which they were asked to append 
their Signature; And as it is not usual for Maho- 
medan purdanashtn wonuen to attest documents, 
the attestation in the present case was in all 
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prcbabirty irsis^ed upon by tb.e purchaser to bind 
the bidics b\ the sale {Ixaymord and Madgav- 
katy A. /. C.) AziZULLAH Khas r. Ghulanj 
Hus SEIN. 

1924 S, 9T • 80 I. C. 994 : 17 S. L. R. 63. 

-S. 115 — Conduct cr€aJ€^ estoppel. 

No actual verbal representation is iiecessary to 
give rise t ^ est pp.-S, It is quite enough that the 
coi-duct of the party leads anotner to act in 
beiiei that he asserts no clai n to the property, 19 
I A. 203 Foil. {Raymond and Madgavkar, A, J 
CP AZIZULLAH KHaN' 1‘. GHULAM HASShlN. 

IV s. L. E. 63 ; 80 I. C. 994 : 1924 Sind 9V. 

S. 11b —Estop pel by conduct — Adoption — 

change of circumstances— Widon' estopped from 
disputing adoption. 

Where a Hindu vA'idow adopted a boy and on 
adoption the boy’s name and house name were 
changed, betook the name ot his adoptive grand- 
fatherand the house name of the adoptive fathephis 
marriage and grahapr-auesam were 
performed at the insmnee of the widow* the boy 
performed the Shradhs of his adoptive ancestors, 
and he was excluded from all rigrjts in the natur- 
al family, Held, that the widow was estopped from 
denying the validity ot the adoption on the ground 
of want of consent ot the sapindas. 34 A. 398 
(PC.) foil, {Phillips and Venkatasubba Rao, JJ.) 
Vedla Venkatasubbamma V. Vedla Venkamma 
19 L.W. 83 : 1924 M. W. N. 1 : 
VV I.C. 214 . 1924 Mad 308 

S. 115 — Estoppel — Building on land — 

Silence — Duty to speak— Negligent omission. 

1924 Cal. 488 

S. 116 — Estoppel by representation — 

Tenants-in-common — Conduct of one how fa? 
estops others. 

It cannot be said that a Mahomedan tenanMn- 
common can be held to be represented by 
another Mahomedan tenant in common merely 
because their interests are identical. Per 
Mukerji, J. The rule of estoppel by substantial 
represantat'on is based on broad principles. The 
rule applies with great force in the case ot a 
Hindu family simoiv because of the constitution 
of it, but in other cases unlv if the tacts are suffici- 
ent for its support. The object of this rule is this. 
Tfae Court is to dispense just’ce and the rules of 
procedure should not be allowed to defeat the 
ends ot justice. {Stuart and Mukerji, JJ.) Karim 
Bakhsh V. Wahvj-od-din. 46 A. 214 : 

L. E. 5 A. 5 (Rev.) : 22 A. L. J. 73 : 78 I. C. 1035. 

1924 All 427. 

-S. 115 — Estoppel— Paint of law—Xone. 

There is no estoppel by reason of a misrepre- 
sentation on a point of law and a transaction 
which is invahd can be declared to be such at the 
instance oi either party thereto. {Bakei\ J. C. 
Mr. KesaRBAI v. }amadaR, 20 K, L. R. i62 : 

82 I. C. 126. 

S. 115 — Estoppel — Rival claimants 

Truth of representton -Legal representatives and 
transferees of parties bound y estoppel. 

A Hindu ta-tator left his estate in favour of his 
wife by will but the will was disputed by a 
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rival claimant. Subseouenily the parties com- 
' promised the dispute and the rival claimant 
, acknowledged the wbdow as legatee under 
the will and she in her turn allowed him to 
rtrtam k of the estate during her life time. Held 
that neither the rival claimants iK^r any transferee 
irom h m could dispute the validity cf the will. 
[Dalai, J. C. and ktavc, A. J. C.) Syed Md, 

' Hasan p. Sved Ali Hvdep, 

10 0. (N A, I. R. 1229 : 1 0. W. N. 803. 

; — S. 115 — Compliance with Court' s ovder> 

; 1 he fact that the plaintiffs paid without demur 

the small ad valorem Court-fee in pursuance of 
J the order of an earlier date does not der ar them 
! from questioning ihe validity or illegality cf the 
i Court dernandmg advalorcm Court fee when 
■ subsequently the Court d 'manded a much larger 
I tee since a fresh cause of action accrued to the 
i claintiffs on the later date when additional Corrt- 
I fee was demanded, {Jwala Prasad and Foster, 

I Ij.) Ma\'i Lalz^ Durg\ Prasad. 

! 5 Pat. I. T. 425 : 3 Pat 930 : 80 I C 667 (2) : 

1924 P. 673 : 1924 Pat 254. 

S 11b — Mortgagor — If can plead want of 

title — Knowledge- Effect of. 

A mortgagor is estopped from pleading in a 
suit on the mortgage that he had no title to the 
property at date of the document. But if the 
mortsagee is proved to be well aware of the 
actual lacis as regards the mortgagor’s title to the 
property, the plea of estoppel is not available to- 
him. 

Whoever wants get out of the estoppel must 
estabhsh knowledge on the cart of the mortgagee 
of the defect of tiile. and the burden of proof is on 
him. [Kinkhede, A- J. C.) Tclsiram v. Tukaram 

1924 Nag. 363. 

S. 115— 0/rf coins — Stolen property — 

Accused if to explain possession. 

In the case of coins which are in common use 
where the allegation is they were stolen and were 
identified to be the ones which were stolen, the 
Onus is on the accused to explain how he came 
to possess tnem. {May Oung, J.) Maung Lay v. 
Emperor. 77 I. C. 429 : 25 hr. L. J. 381. 

1924 Rang. 173 

I S. 115— of award — Wit fidrawa F 

j of Suit in — Consequence — Estoppel, 

Where the parties to an arbitration sign the 
award and as a result thereof one of them with- 
draws a suit which he would otherwise have pro- 
secuted, the other patty is estop - ed from con- 
testing the validity ot the award. {Baker , O. J. C.) 
.Manohar Lal V. Mt. Amano. 77 I. C 41. 

S. 116— Estoppel— Landlord and tenant 

—Third parties not affected. 75 L C. 495. 

S. US— Estoppel — Mortgagor and mort- 
gagee — Mo 7 'gagee put into possession by mort- 
gagor — Denial of title. 

ivhere a mortgagee is put into possession by 
the mortgagor in pursuance ol the contract of 
mortgage, he is estopped Lora denying the title- 
ot his mortgagor during the continuaDce of the 
mortgage. The principle of estoppel between 
the mortgagor and the mortgagee works in 
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favour of and against both of them. The mort- 
gagor is estopped from denying his own authority 
to mo’'tgage the property. Oa the other hand 
the mortgagee is estopped from denying ihe 
authority of the mortgagor to mor gage his 
property, 36 Bom. 185 folloA^ed. {H'aztr Hasan^ 
1 . C.) IBAD AsHRAF 21. Inayat Ullah 

10 0 & A. L K. 697 : 1 0. W. N. 346 : 

80 I. C. 62 : 11 0. I. J. 722. 

S, 116 — Payment of rent — Estoppel. 

Where rent is paid, but not under circumstances 
winch would establish a rflationship as between 
the parties of landlord and tenant, the tenant is 
not es opped from showing that the person to 
whom he paid the rent is not the landlord. 
{Miikerjee, ABOUL Rajjak SikdUR v. Pkomada 
SUN'DARI Devi. 80 I. C. 22. 

S. 116—Estoppel — Tenant. 

10 0 & A. L. E. 64. 

• S. 116 — Landlord and tenant — Estoppel 

— Denial of title — Admission through mistake or 
ignorance. Mr. Laxmibai v. Devi. 1924 Nag. 62. 

S. 116 — Tenant not let into possession — 

Estoppel — Possession prior to lease — Effect, 

A tenant who has executed a lease but has not 
been let into possession by the lessor is estopped 
from denying his lessor's title in the absence of 
proof that he executed the lease in ignorance of 
the defect in tue lessor’s title or that the execu- 
tion ri the lease wnis procured by fraud, mis 
representation or coercion The mere fact that 
the tenant \vas in possession prior to the execu- 
tion of the terms does not prevent the doctrine of 
estoppel from being applied, {Broadway^ J.) 
Mela Ram v. Mt. Bholi. 76 I C. 47 : 

1925 Lah 60. 

S. 116 — Scope of — Tiile prior to tenancy 

— Title paramount — Eviction. 

S. 116 Evidence Act, is no bar to a tenant 
showmg that bis landlord had no ti le at a date 
previous to the commencement of the tenancy or 
that since its commencement it has expired or has 
been defeated becau-^e the bar operates only 
during the continuance of the tenancy. In a case 
of eviction by title paramount act lal and open 
surrender of possession to the intermediate land- 
lord is not necessary 2 M 556 Ref. [Wallace,].) 
Ramaswami Thevan i*. Alaga Pillai. 

791. C. 881 ; 1925 Mad. 143. 

S. 118— 3/ Li cr — Evidence of. 

A Judge can act on the evidence of a child of 
tender years if he is impressed by its intelli- 
gence and demeanour and the evidence given 
bears v.o marks of tutorage, [Shadi Lai, C.J. and 
Lumsden, J.) GhulamHussain ik The Crown. 

6 Lah. L. J. 474 : 1925 lah- 94. 

S. 125 — Defamation— Police Report — 

Plea of justificaHon—Privihgc— Extent of. 

Statements made in the course of a judicial 
proceeding are absolutely privileged. But infor- 
mation given or report made to the police does 
not come within this principle. The report may 
or may not lead to a judicial proceeding but it is 
a preliminary step taken before any judicial 
proceeding has been commenced. A report made 


EVIDENCE ACT (I OF 1872), S. 133. 

at a police station, thuugb not within the rule of 
absolute privilege which covers judicial proceede 
ings, is pri»m jacie privileged, that is to say. the 
perscti rnakoig it has a right tu make it if the 
honestly believes it, and the persrm receiving it 
has a duty to receive. But qualified privilege, as 
the tom indicates, provides only a quaiihed 
protection, and tne person chargee with defama- 
tion must prove that he ustd the pruiicge 
honestly, honestly believing the truth of what he 
said, or in other words, having reasonable 
grounds for making the statement ; and the onus 
of establishing that lies upon him. Where the 
statement is made with reference to something m 
which the person makmg the complaint was 
himself involved as a party, it is imposs.bie for 
h’m to have had an hunesc beiiel in iis trutn ii it 
is shown to be untrue. Therefore in a case of 
quaiihed privilege, where the defendant sets up 
in defence that the allegaiijn is true to his own 
knowledge, the defence of quaiihed privilege 
becomes impossible. {Walsh, C. J., Ryves and 
Dalai, JJ.) MajjU v, Lachman Prasad. 

L. a. 5 A 47a ; 46 A, 671 : 

22 A. L J 597 . 1924 All. oS5, 

S. 126 — Attorney and clienL — Duly of 

attorney to Ktcp his cUem’s tnstiucitons and 
docum£,rUs secret- Extent op duty — Pnviitge oj 
client. 

An attorney cannot disclose any coummnnica- 
liou mauc to him m tne course oi his piofession- 
al employment without »he consent of bvjih his 
clients, ii he has been engagea by more ihan one 
person iut he same mauer. It ii)ay be ihai as 
uetweeu the two parties who engaged the same 
suiicUur or aiioiney tne.e can be no secrecy or 
privnej^e. At the same time as between a thud 
paity and any one ui the two parties who engage 
cd nim nis lips are sealed witn respect to com- 
iiiuiiicati Jilt mad. to him in the course and for 
the purpose of his employmeuL as a solicitor or 
ationiey. ii the cugagement was given on behalf 
'ot tv;o pei sous, whatever the position of the attor- 
uey may be wuu rciereuce to tuesc commuoica- 
lions as between the two persons, he couid not 
uicCiose these communications to any one beyond 
those persons witnuut the consent of both. Tne 
obligations to keep undisclosed matters w'bich 
uugtu ijot be disciosed na^ noihing to do with 
ttie questiuD whether at the time wnen the coin- 
inunicaiiuns were made there was any pending 
litigation or any prospect oi it, \Bhah, A. C J 
Kajiji and Ktncuid, JJ.} In re an AttoREY. 

26 Bom, L, E. 887 : 1926 Bom. 1. 

S, 132 — Witnesses for defence — Volunt* 

ary staiements in court — Subsequent prosecution 
against witness, 

“Compulsion" within the meaning of S. 132 of 
the Evidence Act is a question of fact. Where in a 
criminal trial for wrongiul possession of cocaine, 
a witness for the deience made certain statements 
favourable to the accused with a view to convince 
the court of the innocence of the accused and 
subsequently a prosecution was launched against 
the witness for such statements which proved to 
be false. Held, that the statements were not exclu- 
ded by S. 132 of the Evidence Act. 42 A. 257 ; 
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EVIDENCE ACT (I OF 1872), S, 133. 

42 A, 92 Kci. {Walsh and Rwcs. //.) Empkkor 
r. BanaR.si. 46 A. 254 ■ L. R. A. 73 iCr.) ; 

77 I. C. 829 : 22 A.L J. 144 : 26 Cr. L. J. 477. 

S, 133 — Accomplice— Corrobo7aiio!i of 

testi mon v — Convictio'a. 

It is the pnictice of all the courts to demand a 
certain amount of corroboration before they are 
preoared to accept the tainted evidejjce of an 
accomplice The extent of the corroboration 
must vary according to the circumstances of the 
case, andaltliough a cunvictiou on the unsupport- 
ed evidence of an accomplice is not illegal, it is 
safer as a rule, only to relv upon it when it has 
been corroborated by other evidence, either direct 
or circumstantial, which cannot be doubted. 
(TFu/sort, R. xV.) NaRavana Chari p. Emperor. 

2 Mys. L. J (B. and C.) 11. 

'S. 133 — Accomplice — Uncorroborated 

testimony — Conviction— Direction io jury. 

There is no doubt that the uncorroborated evt 
dence of an accomplice is admissible in lawn But 
it has long been a rule of pr.ictlce, for the Judge 
to warn the jury of the danger of convicting a 
prisoner on the uncorroborated testimony of an 
accomplice or accomplices and, in the discretion 
of the Judge, to advise them act to convict upon 
such evidence ; but the Judge should point out 
to the Jury that it is within tneir legal province to 
convict upon such confirmed evidence. [Richard 
son and i>?ihrawardy, JJ.) Emperor Jamaldi 
Fakir. 25 Cr. L. J. 1000 ; 81 I.C. 7 12: 

51 CaL 160 : 28 C. W. N. 636 ; 1924 Cal. 701. 

S. 133 — Approver — Conviction based on 

evidence prven by -Legality, 

There is no po.sitive legal bar to taking an ap- 
prover’s evidence a basis for a conviction, but 
unless some reliable corroboration on a material 
point were superadded to it, it w’ould. in almost 
all cases, be unsafe to accept it as conclusive. 
(May 7.) Maung Laytc Emperor 

25 Cr. L. J. 381 : 77 I. C. 429: 1924 Rang. l73, 

S. 133— Corroboration of acccmplice — 

Extent of. 76 I. C. 698 : 25 Cr. L. J. 234. 

S. 138 — Examination of witnesses — 

Interference by Court. 

Generally it is not the province of the Court to 
examine witnesses and as a rule the Court should 
leave the witnesses to the pleaders to be dealt 
with as is provided for in Section 138 of the Evi- 
dence Act. {IVazir Hasan, /. C.) JaRKI v. ThakUR 
Sheo Naratn Singh, 10 0. & A, L. R. 342 : 
11 0 L. J. 333 : 1 0, 'W. N. 208 ; 82 I C. 154 (1): 

25 Cr. L. J, 1226 (1); 1924 Oudh 371. 

— 5, 145 — Documents tendered after evi- 
dence. L. R. 5 P. C. 25 : 28 C. W. N. 589 : 

77 I, C. 141 : 10 0. & A. L. S 621. 

— S. 157 — Ei>idenas lufore Committing 

Magistrate may be corroborated by siaUment 
during police investigaiion’-’Cnminal P. C. 
S, 288. 

The object and effect of section 288 of the 
Criminal Precedure Coder is to place the deposi- 
tion in the committal enquiry on exactly the 
same footing as the deposition in the Sessions 


J EXECUTING COURT. 

Court. Such a deposition is “testimooev’’ wdthin 
I the meaning of S.157 of the Evidence Act, which, 
j a prior statement by the witness during the police 
investigation is admissible in evidence to corro- 
borate. 1923 Mad. 20 and 27 Cal. 295 Foil. [ScoiD 
Smith and Fforde, JJ.) Mam Chand The 
Crown. 5 Xah 324: 

82 I. C. 129 : 25 Cr. L. J. 1201 : 1924 Lah. 609. 

S. 157 — Rape — Statement of victim to- 

inquiicrs after offence — Admissibility. 

A statement of a raped girl that she had been 
raped in answer to enuuiries by person'? who 
saw her weeping is admissible under S 157 
Evidence .Act. [Kinkhcdc , A. J. C,) So isalal 
Bania V. Emperor. 25 Cr. L J. 1214 : 

82 I. C. 142 : 1925 Nag. 74. 

S. 167 — Improper admission of evidence 

— Effect of. 

Under S 167 Evidence Act the improper admis- 
j sion of evidence is not ground of itself for rtver- 
t sal, if apart from it there is other evidence to 
support the decisi-.m Ordinarilv in such cases 
the case should be remanded to the trial court to 
excludethe evidence and give a fresh finding with 
reference to the rest of the evidence [Venkata- 
snbba Raa, J.) KUMBA SaNKARA Chenna Bas- 
APPA V. Killi Marappa. 82 I.C 283 : 

25 Cr. L. J. 1275. 

EXCESS PROFITS DUTY ACT (X OF 1919) S. 18 

— Proceedings for the recovery of duly — Limita- 
tion Rules framed under the Act — Rule 24, 

1924 Lah 54. 

EXECUTING COURT — Decree — Interpretation of 
— Power of executing court io question jurisdic- 
tion of could. 

It is impossible for a court executing the decree 
to go beyond the decree and to enquire whether 
the Court was entitled to pass that decree in 
view of w'hat was actually alleged by the plaintiff 
in the plaint. (Das and Roi,s, JJ.) Haklm Maho- 
med Idris v. Lachman Das. 1924 P. H. C. C. 25 : 
5 Pat. L. T, 368 : 78 I. C 303 : 1924 Pat 604^ 

Decree — Legality oi not to be questioned. 

The first and fundamental rule of law is that 
an executing Court cannot go behind the decree. 
The effect ot entertaining the objection as to the 
legality anti correctness of the decree would be to 
re-open the decree, while, as a matter of fact the 
Court executing the decree must take the decree 
as it stands. It has no power to go behind the 
decree^ the reason being that a decree though it 
may not be according to jaw is binding and con- 
clusive between the parties if it is not appealed 
from, and it is for these reasons that tlie Court 
executing a decree cannot alter, vary, or add to, 
the terms of that decree. [Kin Raid., 0- A.J. C.) 
Behari Singh v. Nawal Singh. 

; 20 N. L. E. 24 : 78 I. 0. 136 1924 Nag 81.. 

Decree — Validity of.,not io be questioned. 

It is not Competent to the executing court to set 
aside a decree passed in an erroneously framed 
suit against a wrong party, {Gi'eavcs and 
Graham, JJJ Kudratulla SarkaR v. Upendra 
Kumar Choudhurv. 40 C. L. J. 264 r 

1925 Cal. 20R. 
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EXECDXING COURT. 

Decree— Validity of, not to be impeached. 

Where an order of the privy council lias been 
drawn op and has become final, the courts in 
India are bound to respect it and carry the same 
into execution and the mistakes, in the order 
if any, Could only be rectified by the Privy 
Council. {Jwala Prasad and Kiilwanlsahay\JJ.) 
SoMAK Singh y. Mt. Pkemdei Kuer. 

d Pat. L. T, 21; 1924 P. 105 : 3 Pat. 327 ; 

79 I. C. 794 : 1925 Pat 40. 

Dufy of — Cannot go behind decree. 

The executing court has to take the decree as it 
is and to enforce its provisions. It u bound by 
the terms of the decree and has no power to go 
behind it or to enter into questions beyond its 
scope. (Campbell t J.) Faoir Muh.amm.ad Khan v 
Pikdad Khan. 1924 Lab, 615. 

Duty o/, to execute decree as it stands — 

Minor — Decree against — Jlbint of representation. 

An executing Court has no jurisdiction to criti- 
cise or go behind the decree ; all that concerns it 
is the execution of it. If the decree should be 
annulled as being obtained against a minor with- 
out proper representation, that is not the function 
of the executing court. [Shadi Lai, C. J. and Le 
Rossignol, J.) The Lahore Bank, Ltd. i. 
Ghclam Jilani, 5 Lah. 54 : 78 I. C. 460 : 

1924 Lab. 448. 

—Outy of — Proper parties before Court. 

It is the duty of an executing court to see that 
the parties to the execution U'ere properly before 
the court . and in the case of a debtor whose pro- 
perty is in the Court of Wards, the manager 
must be impleaded. [Das and Ross, ]Jf) Sidhes- 
WARi Prasad Narayan Sinha v. Dalhin Kadha 
Dueari Kuar. 80 I C. 716. 

Poivers of — Validity of decree. 

An executing court cannot question the vali- 
dity of the decree provided there is a Valid decree 
ill existence whmh can be e.xecu ed, [Pearson 
and Graham^ y/.jSuiNATH Chatterjee ti. Kidar 
Na.mh Rai. 82 I. C 255 : 1925 Cal. 276. 

'Powers of. 

An executing court cannot go behind the decree 
(Jackson, J.] Parthasarathy Appa JRao v, 
Muham.mad Abdul Waheb. 82 I. G, 434 ; 

1925 Mad. 270. 

Powers of — Amendment of decree. 

An executing court has no power to go behind 
a decree or entertain any objection to us legality 
or correctness (Baker, O.J. C. and Pridcaux, A, 
J.C,} Gakpatrao Zf. Tulsabai. 1924 Nag, 419. 

Powers of. 

An executing court must take the decree as it 
stands and cannot investigate the question 
whether the decree was- obtained collusively or 
not. (Kinkhedc, A. J. C.) Bkharisingh -o, 
Newal Singh, 20 N.L.E. 24 : 78 I. C. 136; 

1924 Nag. 81* 

■ Power to modify decree. 

In execution, the Court may modify the decree 
by directing payments by instalments. 8 B. 303 
Ref. [Macleod, C. J . and Crump, J) Sldagava- 
DA V. Ramchandra Balaji. 1924 Bom. 118, 


EXECUTION. 

Pozvers of— Objection to legaiiiy of decree 

— Excessive rate of interest — Contra^'t Act, S. 74, 
An Executing Court cannot go behind a decree. 
It must take die decree as it stands and has no 
power to entertain an objection to the legality of 
the decree. The lenns of S. 74 of the Contract 
Act are not applicable to a decree and a decree- 
holder is entitled to recover interest at the rate 
prescribed in the decree. There is no dtfterence 
in this respect betv^ een compromise decree and 
decrees on contest. [Daniels and Dalai, JJ.) 
R<ghunand.-<n Pr.^sad V. Ghulam Alauddin 
Beg. 46 a. 571 : 79 I C. 916 

22 A.L.J. 464 : L. E. 5 A. 356 : 1924 AH. 689 

Powers of — Award — Powers of — Penalty 

if can be relieved against, 

A court when executing an award has no power 
to modity the award by granting relic! against a 
clause which happens to be penal, [Hairison^ 
J.) Kesho Ram v. Thakur Das. 78 I. C, 80. 

EXECUTION — Court — Powers of — Cons [ruction of 
decree — Alienee f^'otn Hindu widow — Money 
decree against reversioners — Right to mesne 
profits. 

An executing court has only to interpret the 
decree. It cannot go behind it or interpret it in 
a manner wholly repugnant to the tenor of the 
judgment. 

Where a decree holds an alienation by a Hindu 
widow to be not binding on the estate but awards 
a money decree to him and in default possession 
is to remain with him, he is not entitled to mesne 
profits. [Kinkncde, J.C.) Mt. Bani v. Nahsoo. 

1924 Nag. 378. 

Application — Verification-- By person 

other than decree-holder — Person verifying well 
acquainted with facts — Application valid. Sec 
0. P Code, 0. 2i. R. 11. 28 C. W. N. 687. 

Death of judgment debtor — Effect. 

Execution cannot proceed against a judgment 
debtor who is dead and whose representatives 
arc not on record. (Baker , A. J . C.) RamswaRUp 
V. RaghunandaN. 1924 Mad. 165. 

Decree satisfied — Court if can alter 

arrangement. 

Where a money decree is satisfied by the debtor 
giving a lease of some property fora fixed period 
and thereupon the execut'on application is con- 
signed to the record room, the court becomes 
functus ofjicio and cannot thereafter direct a 
cancellation of the lease on the proportionate 
amount of tbe decree being paid. [MarUncau, J.) 
Hlra Singh v. Madho. " 1924 Lah- 634. 

■ Estoppel — Party aware of proceedings — 

Ro objection 7'aised — Effect, 

Where a party is aware of execution proceed- 
ings against him and does not object to the same, 
he cannot challenge the validity of a sale on the 
ground that no notice was actually served on him 
(Oldfield and Devadoss, JJ ] Nagappa Chetty v, 
Muthuraman Chetty, 78 I.C. 12: 1926 Mad. 159. 

Failure of judgment debtor to raise obje- 
ction to sale — Position of purchaser, 

Where the judgment debtor fails to object at 
the time of sale that the property is not liable to 
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EXECU^IO^^ 

sale under S. oO (c) , C. P Code, he cannot in Sub- 
sequent proceeduigs raise Uiat objection. A 
stranger auction purchaser is jnstitied in belie- 
ving (hat the court had done what it ought to do 
under the Code. [Kanhatya Lai, /.J MCKAT Sisgh 
V. MrsKA Paras Ram, 1924 All. 726. 

Muties of~Ancst of J nd^ment-debtoy 

— Pod'er of Court to stay. 

It is lor ttie judgment-creditor to elect his re- 
medies in execution, suDjcct, of course, to such 
ruleb as there may be, governing a particular case. 
Consequently where the decree-holder applies lor 
execution oi the decree by arrest ol the judgment- 
debtor the court uas no power t<i si ay execution 
against the person of the debtor on condition ol 
his paying a portion of the decree amount within 
a cei tain time (Schwabc, C. J. and Waller, J,) 
Syeo Agajan Sahib -c. Abdul Majid Khan 
Sahib. 19 I. W. 164 : (1924) M W.N 265: 

77 I. C. 764 u) ; 1924 Mad, 512. 

Morlg^^c — Preliminary decree, 

A preliminary decree in a mortgage suit is not 
cap ibie Ol e.xccution. {Das and Ross, JJ.] SiDHES 
WAR! pH ASAD NahAYAN SinGH, V OULHIN 

Radha Dalari Kuar. 80 i. C. 716. 

Mortgage decree— Order 171 which }>ro~ 

per ties arc to ae sold — Power of Court — Rights of 
dccrecfiOlder. 

A mortgagee decreeholder is entitled to have 
all the pi opertiea mortgaged to him, p.^t up lor 
sale, but ii is entirely in the discretion ot the 
court to direct in which order the propeitics 
should be s»^id. Ail the propeities must be 
advertised for sale and when tney are actually 
brought into e.xecution aud become siibjec to 
sale u Would be then for the court to decide on 
juiit and equitable principles winch property 
ought to be hrst sold 15 C. W. K ^0 Kef. [Das 
and Ross, JJ,) Bhagwan’ Chandra Das v, Rai 
Sahib Dharam Narain Das. 

2 Pat. L. E. 242 : 3 Pat. 962 : 1924 P. 602. 

■ Mortgage decree —Sate of properties tn 

particular ord<^r — Application for— Maintaiii- 
ability-' Application to that c fleet ref used in suit 
itself — Effect — Purchase of some itons by A 
without notice — U tufructnary Mortgage of other 
items to B unth notice— Order op sale in case of. 

Of several items of property comprised in a 
mortgage, appellant purchased items 1 to 3 widiout 
notice of the mortgage and other items were usu- 
fructuarily mortgaged to pers/ms who took with 
notice of the prior mortgage. In execution of the 
decree on the prior mortgage, appellant who was 
a party to the Suit, applied that the nther items 
might be sold first, and that those purchased by 
him might be sold only for the deficit, if any on 
the sale thereof. Held that the application was 
not liable to be dismissed on the sole ground that 
a similar applicatim by him had been refused in 
the mortgage suit itself; that the decree- holder 
could «ot be prejudiced by the order of selling, 
and that in the circumstances of the case, the 
application should be granted [Scheuabc, C.J, and 
Waller^ J.) Raghavachariar v, Krishna Reddi. 

19 L. W 23 : (1924) M. W. N. 134: 

1924 Mad, 509 ; 46 M. L, J, 32, 


EXECUTION SALE. 

Set off— Xat pleaded in suit or recognis- 
ed by decree — Not to be pleaded in execution 
proect aings. 

Where tbe defendant in a suit had not pleaded 
any set-off in resject ot the amount due to him 
irom the plaiutiH and the decree in the suit did 
not rtcognibe the claim for set-off, it is not open 
to him to plead it in execution pr. ceedmgs. 
[Kendall, A. J, C.) NArioNAL Bank of Upper 
India Ltd. z'. Gop.<l Das. 10 0. & A. L. R. 399: 

ll 0 L J. 617 ; 1 0. W. N. 290 : 81 I. C. 651 (2) 

1924 Oudh 434. 

— Validity of decree — If open to Question — 

Compromise decree — If different from decree 
after contest 

Id the course of execution proceedings it is 
not open to a party to a decree to quesuon the 
valid ty of a comprom'se decree wbicn. until it is 
set aside, is binding just as much as if ii had 
been passed after contest. [Phillips and Odgers, 
JJ.) KoTHANDARAMASVVAMY NaIDU Z, I'APPAMMAL 
79 1. C. 891 : 1925 Mad 2i8. 

EXECUTION PROCEEDINGS— Dismissal for de- 
fault ut exec ,tinn application — Rest rat on, Sec 
C. P. Code O. 9, R 9, 47 M. L, J. 269. 

EXECUTION SALE — Bona fide purchasers — Pro- 
lectioQ to, ly24 Mad. 144. 

Legality of — Property in the hands of 

Receive} — Leave of Court — Necessity for 

The objection that properties were sold in exe- 
cution without the c msent of the c mrt by wtdeh 
tbe Receiver was appointed is no. sucu as would 
render the sale void : at mo.^t, it was merely an 
irregularity by which the judgment-debtor not 
having beea prejudiced, the saie could not be set 
aside. [Richardson and Suhrawardy, JJ.) Kaki- 
.MUNNEbSA K hat UN V. FaZLAL KARIM. 

40 C. L. J. 78 : 1923 Cal. 1055. 

> Legality of — Property sold on d’fftrent 

date from the date fixed — No notice to Judgment 
debtor — Sale a ziuility. 

In execution of a decree certain property had 
been ordered to be sold on 1 — 7—1922 which day 
being a holiday, he sale was adjourued. Subse- 
quetiily in a suit by the sisters of the Judgment - 
debtor claiming title to the property, au injure ion 
was asked f.)r restraining the sale of the property 
in execuiioii. The injunction petition was posted 
to 7 — 7 1922 a ‘d the execution case was p03<ed 

also to that date. On that date the injunciion 
petition was dismissed and the property was put 
up for sale without any previous notice to the 
judgment debtor that the sale would be held ou 
that date. Held ihat ihe sale was a nullity and not 
binding on the Judgment debtor. (Greaves and 
Chakravarthy^ JJ.f MOTAHAR Hossain -p.Moham- 
MAD Yakub. 40 C. L L 311 : 1925 Cal. 201. 

Minor — Not properly represented — 

Effect on sale. 

An execution sale held under a decree properly 
obtained against a minor is not a null ty owing to 
the improper representation of the minor during 
the e.xecution proceedings 25 Bom. 337 ; 35 C. 
226 ; 15 C. L, J. 3 ; 44 A, 525, 49 C. 635 Ref. 
[Mookf’rfec and Rankin, JJ.) Jin NAT Ali v. 
Kailas Chandra Choudhury. 

39 G. L, J. 284 ; 81 I. C. 870 (2). L 024 al 847. 
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EXECUTION SALE. 

Objection to — When to be taken. 

1924 Pat. 182, 

Purchaser— Rights of — Equities. 

A purchaser at a sale in execution of a decree 
takes the property subject to all the equities of the 
j ijdgment-debtor and he cannot take up the posi- 
tion ot a bo^ia fide purchaser tor value without 
notice. [Rewhoidd and Ghose-y JJ.) Galstaun 
2 -'. Sonatan Pal. 78 I. C. 668 , 

Rent decree — No umrrantv of title— Sait 

for rccoeety of purchase money on the ground of 
want of saleable interest in the Judgme*d-dehtor 

There is no warranty of title in ^ales in ei: edi- 
tion ot a rent decree and it is not open to the 
purchaser to maintain a suit for the recovery o( 
the purcha^e money a^qainstjthe decree-holder and 
the judgment debtor on the ground that tliey I’.ad 
no saleable interest in the land, 22 C. W. N. 760 
Ref. {Ranktn and GhoSt\ JJ.) BaNKU BkhaRI 
Dasv. Guru Das Dhar. 40 C. L. J. 157. 

Rights of purchaser — Mortgage dcc^'ees 

against same person Sale of properly — Decree 
on prior mortgage satisfied — Execution of 
second decicd — Sale if free of prior incumbrances 
— Sale by Collector. 

Two decrees were passed in favour of two 
mort^gagees against the same mortgagor. The 
decree on the puisne mortgage ordered the sale 
of the property included in the prior mortgage 
decree. The puisne mortgagee satisfied the prioi* 
mortgage decree and claimed that ihe amount of 
the prior decree should be added to the decree on 
his own mortgage. This was refused and the de- 
cree on the puisne mortgage was sent to the Col- 
lector for execution. The puisne mortgage de- 
cree-holder applied to the Collector that the pro- 
perty should be sold free from the incumbrance. 
The property was sold and the proceeds brought 
into Court. Held that the property sold was free 
from the incumbraiica created in favour of the 
prior mortgagee and the money realised must be 
credited to wards the satisfaciion of the decree on 
the prior mortgage and the balance toward.s the 
decree on the puisne mortgage. 16 All. 1 ; ^7 B. 
32 Ret. {Sluart and Mookerjee, JJ.) Abdul 
Shakur V. Mahomed Matin, 22 A.L J. 202 : 

L. R. 5 A. 93 : 78 I. C. 429. 

46 A. 414 : 1924 All. 307. 

Sale certificate — ConstrtiClion — Ambi- 
guity — Extrinsic evidence^ 

If a sale certificate is amb'guous the court is 
entitled to look into the surrounding circum- 
stances and its conclusion upon those facts would 
be binding on the High Court in .second appeal 
If however there is no ambiguity the court, i 
ca'Diot g ) into extrinsic evidence. {Das and ' 
Ross, Jj.) Lachmi Phased Tewari v. Balunan- 
DAN Singh. 1924 P.H C.C. 271 : 1924 P. 805. 

Validity of — Order releasing property 

from attachment — Order not communicated to 
officer holding sale, 

Pv an order of court certain property which 
had been ordered to be put up for sale in execu- 
tion was released from attachment but before the 
order could reach the officer holding the sale, the 
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EXTRADITION ACT {XV OE 1903). S. 10. 

sale had been concluded Held, that the sale was 
invalid and ineffective. [Rotvai. A J. C.) Jitmal 
V, Humberlal. 20 N. L,R. 168 : 1925 Nag. 60. 

EXECUTOR— Acceptance of office— If can subse- 
queritly renounce — Liabilit'Cs of. See Will- 
Executor. 6 Lah. I. J. 4 . 54 . 

Renunciation — Effect — IJ a neces- 
sary party to suit relating to estate — Executor 
de son tort — Position op. 

It is a well established principle thaf an execu- 
tor who has once acted cannot evade his liabilities 
by afterwards renouncing his duties and that any 
such renouncement is void. This piinciple 
applies also to an executor dc son tort and having 
taken upon himself ihe duties of an executor in 
com ectioii wnh the estate of the deceased he 
continues liable to be sued in the character of 
executor ; he is a proper and necessary party to 
any proceeding.s in which the estate of the deceas- 
ed is sought to be atlected, and if he is not im- 
pleaded the estate is not bound. {Scott-Snnih 
and Fforde, JJ.) Resar Sixgh v . Indar Shngh. 
76 I C. 172 ; 6 Lah. L. J. 454 : 1924 Luh 643. 

Heounciation — Retraction of — Applica- 
tion for probate — hnglish and Indian Law See 
PROB. AND ADMN. ACT, SS, 16 AND l7. 

61 Cal. 745. 

'Title of — Derived from will and not 

from probate— Representation of estate. 

Every executor derives his title from the will 
and not from the probate. The prubate is in- 
deed the only proper evidence of the executor’s 
appointment, but notwithstanding thi , it is clear 
the nxecutor represents the estate of the testator 
from the time of his death. There is clear pro- 
vision to this effect in S. 179 of the Indian Suc- 
cession Act which declares that the executor is 
the legal representative ot the deceased for mlP 
purposes, and all ihe property of the deceased 
person vests in him as such. (Lindsay and 
Siilaiman^JJ.) Meghr.aj v . Krishna Chandra. 
46 A, 2s6 : 32 A L. J. 193 : L. E. 5 A. 193 : 

78 I. C 243 : 1924 All. 365. 

EXTRADITION — Applicability — Berar. 

The Extradition Act does not apply to a. case oi 
extradition from Berar to the Hyderabad State, 
whicn is gov’erned solely by the treaty between 
the State and the Government of India. [Baker, 
0. J, C.) Daddiprasad V. Dt. Magistrate, 
Yeotmal. 77 I. C. 234 : 25 Cr L J. 346: 

1924 Nag. 313. 

EXTRADITION ACT {XV OF 1903) S. 7— Warrant 

of exiradttion — Validity. 

A warrant of extradition signed by an officer who 
has not been empowered to do so is invalid. 
[Adami and Bucknill, JJ) Sadhak Gir v. Em- 
PEROR- 

25 Cr. L. J. 687 ; 81 I. C. 175 : 1925 P. 112, 

Ss. 10 (4) and 23— Person arrested by 

police without warrant - Detention by mag straie 
under S 23 of the Extradition Act — Power of 
Magistrate to release on bail. Sec Cr. P. Code 
Ss 54 AND 497, 

26 Bom. L, R. 984. 
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FACTORIES ACT [XU OF 1911), S. 18. 

FACTOEIES ACT (XII OF 1911) Ss- 18 (2) and 41 
(g; OiiUt ii):^ucd by ihi^pector for fencing — DiS' 
obeuttiiLe — Proicciitt on — E 'Scntmls of 

The accubch owned a lactory lor stamping 
metal in buinbay. On 30-7-1^23 me Inspector 
01 F^cioues visiied the lactuiy aud made the tul- 
luwiiig entry in the vibU-bouU : — “ Press j^uards 
or guards autoniaUc in operation to be hUca \vitt> 
in hve mondis”, Nothing was done within the 
time ahuvved. I'ne Ins,, ecior again visaed the 
lactory on 7-1 1921 and made a note in his 
bouk Cu Uie eHeci ' hat il ttie guards be not put 
up, prosecution will be instituted. The guards 
were not put up and one oi the workmen su-tain- 
ed an iiijur>. On 27-2-1924 the iiispecior tiled in- 
lortnation ai^.ijnst the owner a.jd manager 
of the lactory under S, 41 (oj tor breacli oi 
S. 18 i3) oi the Indian h'aoiortes Act, with 
respect to the guarding ui power presses. 
Ihe owner vvas convicted. Held that .he con- 
vicuon vvas illegal, .-i mere entry of the Ins- 
pectur s Ox der in his visit buok even widi the 
knowledge ui the manager ot ilie maiiager oi the 
family is an order issued under S. 18 ui 
thehactudes Act It must be siiovva that the 
order m writiog waS brougiit to the spcCihc notice 
of the ludividual aiiccmd. i'hc ujder should 
Spcciiicvilji, stv-tic ihe measures to be taken b> the 
managei and >t should be served dehnitely on me 
managcf. [Marlon ami JJ,\ Em- 

P£kok V, Nakayen ANaNT, 

horn. L. E. 1245 ; 1925 Bom. 143. 

FAKIIY AEK&NaEMEM— ^lchni>s of parties— 

DoLumcni noL rcgi^iofed—Ef/tc^. 

Where disputes between tne parties arc settled 
by u lamity arrangement wuich has been acted 
upon ioi some time bui the ducuineiu which is 
compulsorily icgisterablc is nui registered, a couri 
^Pddld such an arrangement, even 
iviriiis have not been complied 
with. [BakL.7\ J , C.) Bakaica.m v. Naravax. 

1924 Xag. 373. 

Compromise of disputed claim—kegis- 

inition utmecuhsaiy. dte Kiois'iKAiUN Act, 
^ I. E 6 A. 736.’ 

— — Utvi^ton of pioptny- Unregisiered deed 

—Pui ties pm mio possfSitiori — Part p&rform^ 
anec. 

Where parties being inemDers of a faniilv 
agreed not to go to law and not to fight out ihe'u 
dispaies, but by a mutual arrangement, frequent- 
ly oescnbed as a lamily arraagement, carry into 
eiecuiiotj their mutual promises so that the ori- 
ginal contract by which they decided to termi- 
nate the disputes becomes an executed contract 
on butu sides and nothing remaius to be done, 
the parties cuacmuiug each in the enjoyment of 

the interest which the other agreed that he should 
take, the Courts m India, applying the rule of 
equity and good conscience, will not permit ei- 
ther party wdio has bound himself both by the 
contract and by its pejformance, to repudiate 
'What he has done, aud will aho prohibit any 
pcigon claiming under him Ir >m atiemptmg the 
same thing, 45 , AiL 277 ; 40 All. 487 ; 24 C. W. 
N. 105 ; 42. Cal 80K referred to. {Walsh, A . J. 
C, and fiyves, /h Kunti v, Gairaj Tewari. 

22 A L. h 779 : L. K, 6 A. 568 : 1924 All. 826 


I FOREIGN COURT. 

What 

I A family arrangement presupposes a claim by 
some member of the family to part of the lamily 
property which is settled by an arrangement 
between the members ol the family recognibiug 
the claimant’s real or supposed rights. \Bakey, 
0. J. C.) Lallo Prasad v. Bauclal. 

1924 Nag. 214, 

FISHERY — Grant of — N avigable river — Exclu- 
sive right— Proof of— Right to- levy lolis—Sayer 
— Grunt of^ tf convtys exclusive fishery. 

Where at the lime oi the Decennial Settlement 
in Bengal ihe rignt of fishery over a Jaikar was 
recognised as valuable and the revenue derived 
by ihe zemindars in the form of a toll on fisner- 
raan was taken into account in fixing the jama 
and the revenue was left to the zemindars it 
cannot be said that it was intended by the East 
India Co, to affirm the right of exclusive fishery 
m tue sense that the zemindars could refuse to let 
anybody fish or insist upon having the exclusive 
light of fishing. 

The evidence upon which a person claims an 
exclusive right of fishing m navigable river must 
be plain and clear, it is no doubt in the power 
of the Government, in right of the Crown as 
successor to the East India Company to grant 
sucfi exclusive rignt ol fishing m a navigable 
river. Since about 1860, the policy of making 
such grants has been greatly doubted. But Such 
grants were not uncommon in Bengal in earlier 
times and if proved, they are periectly legal. But 
tuey have to be proved. Mere grant ol rights to 
tolls are not rights 01 exclusive lishery. A mere 
mention in the revenue documents that certain 
classes of revenue are not being interfered with 
IS not to be construed as granting exclusive 
righi ill navigable waters li otuer adequate and 
sufficient meaning eau be found fur them. 
Prima facie the waters of a navigable river are 
public juris and everybody has a right in India to 
fish in any navigable river whether tidal or not 
and It requires very strong and ciedi evidence to 
suppuFt a grant in exclusion of this right of the 
public. 

Per Ghose, J. (Dubitante) : whether alter the 
abolition of sayer, any zemindar lias got any 
right to levy tolls or taxes with regard to tlie right 
of fishing by ftshenneo in a public navigable 
river. [Rankin and Ghose, JJ,) Midnapqke 
Zrmindary Co., Ltd. v, Trilokya Nath 
Haldar. 61 Cal. 110: 

40 C. L. L 238 : 81 I. C. 501 ; 1924 Cal. 562. 
FOREIGN COURT. — Suhtnissioti to jurisdiction 
of — Whal amount to-Power of attorney empower- 
ing agent to represent principal in litigation, 
in that Court — Execution of — Bfjcci — Foreign 
judgment obtained on merit— Judgment deliver- 
ed cx parte tf and when a — Rotice of suit to the- 
defendant — Irregular in service of, not a ground 
for attaching decree — Decision of foreign Court 
as to sufficiency of service — Conviction of — Pre- 
sumption. 

The first defendant and his brother, who were 
trading in partnership in Ceylon executed a- 
power c£ attornency to R, empowering him to 
represent the principals in litigatioriS either as 
plaintiff or as defendant. Under the provisions 
of that power, R appointed G as his sub-agant 
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FOREIGN EXCHN6E. 

during his absence from Ceylon. A suit was filed 
on promissory notes against the first defendant, 
and notice thereof was served on G as first de- 
fendant’s agent. No appearance at all was put 
in on behalf of the first defendant, the case was 
allowed to proceed ex parle^ and the suit was 
decreed. 

In a suit brought in British India against first 
defendant upon the judgment of the Ceylon 
Court. Held, (1) that the first defendant must, 
by reason of his having executed the power of 
attorney in favt)ur of R Idc deemed to Irave sub- 
mitted to the jurisdiction of the Court of Ceylon ; 

that ihe judgment sued upon though deliver- 
ed ex paric, was one obtained on the merits ; (3) 
that the decision of the Ceylon Court that the 
notice of the suit to the first ilefeiidant was suffi- 
cient must be taken to be correct in the absence 
of any tjvMdeiice to the contraty ; and (4) that, if 
there was ar^.y irregularity in the service of the 
notice, that point could nnt be rai-ed in British 
Indian Courts as a ground for questioning the 
validitv of the foreign judgment. [PhitUps and 
Madhavan Nair JJ.) Janoo HassaN Sait 
Mahomed Ohuthu. 

47 Mad. 877 : 82 I. C. 425 : 1925 Mad, 155 : 

47 M L, J. 356, 

FOREIGN EXCHANGE — Rate of — Suit on bills of 
exchange stated in foreign currency —Decree in 
rupees — Date of conversion into Indian currency , 
Plaintiff obtained a decree for the value of eight 
bills of exchange, the value of six being stated in 
the dollar currency of the United Stales and the 
value of two in sterlii'g. Held that the decretal 
amount in rupees was to be calculated in accor- 
dance with the rate of exchange prevailing on the 
respective dates when the bills matured for pay- 
ment and not at the rate of e.xchange prevailing 
at the date when the decree was passed. In the 
absence of an agreement betweeD tlie parties to 
the contrary, the decretal amount in the case of a 
bill is to be calculated in accordance with the 
rale oi exchange prevailing on the date when the 
cause of action arose. The same rule is to be 
applied whether the cause of action is for a debt 
or for damages, and whether it sounds in con- 
tract or in tort, 48 C. 886. 890 Ref. {Page, /.) 
Muller Maclean & Co. v. Ataulla & Co, ' 

51 Cal. 320: 81 I. C. 561 : 1924 Cal. 778. 

FOREIGN JUDGMENT— not served— 
Execuiton— Submission to decree— If defendant 
can iifteruiards challenge decree. 

A decree was passed against a person in a 
foreign court though the defendant was not 
served with summons. It was transmitted to a 
British Indian Court for execution and then the 
deiendant submitted to ths decree. He later filed 
a suU for declaring the decree null and void and 
that the Sale in execution of his property was 
also null and void. Hc/d, having submitted to the 
execution proceedings, he cannot prejudice the 
rights of the auction-purchaser by means of such 
a Suit. [Macleod, C, ]. and Shah, J,) Malhar 
Narayan V. Vishnu Sonu Govinda. 

26 Bom. L. R. 392 : 1924 Bom. 351. 

Ex parte decree— Absent defendant— 

Decree ?iot to be enforced. 


FRAUD. 

A decree passed ex parte by a foreign court 
against an absent person who at the time is a 
resident of the Mysore State and had not Submitted 
himself to the jurisdiction of the foreign court, is 
a nullity wlfich the court to which it is transferred 
may refuse to execute. 22 M. C, C, R. 186 ; 22 M. 
C. C. R. 188 : 23 M. C. C. R. 299 ; 25 M. C. C. R. 
269 Ref, The fact that the defendant was once 
represented by a lawyer does not show submis- 
sion to jurisdiction. [Chandrasekhara Aiyar, C, 
J. and Subbanna, J .) Gurumurthiachari v. 
Thimmiah Chetty. 2 Mya L. J. 78, 

FOREST ACT, Ss. 29 and 32 — Protected forest 
cieolared to be reserved forest — Notification when 
it had ceased to he reserved forest — Effect of. 

A particular area had formerly been “ protect- 
ed forest ” within the meaning of chapter IV, 
Act VII of 1S7S; and in 1916 it had been removed 
from the category of “protected forest’’ and pfeced 
in the category of “reserved forest”. After- 
vvards in 1922 by notification it ceased to be re- 
served forest. Held the effect of the notih cation 
was to restore the status of the land to what it 
Was before, i.e., it again became “ pr.dpcted 
forest. ’’ Therefore the provisions of Sections 29 
and 32 of the Forest Act would apply to it. [Stuart^ 
J.) Emperor v. Kamla Pati. 46 All. 128. 

25 Cr. L. J. 999: 81 I, C. 711 : 1924 All 539. 

Ss. 39 and 41 — “ Timber and other forest 

produce “ — Meaning of. 

“ Timber and other forest produce ’’ in S. 41, 
Forest Act refers to what is described in S. .^9. 
[Harrison. J.) Lal Radshah v. Emperor. 

76 I. C. 104 : 25 Cr. X. J. 104, 

S. 41 — Rules undcr^Rr. S and ^ — Re- 
moval of trees by licensee in excess of limit — 

ees conveyed to wrong destination — Liability- 
of forest officer. 

The first accused was a forest contractor and 
the second accused was a forest officer. The 
first accused purchased and cut 44 sandalwood 
trees from Survey No. 32 and 9 trees from Sur- 
vey Nos. 25 and 26. He obtained seven passes 
from the forest department giving him permis- 
sion to remove 34 trees and 25 branches cut 
from Survey Nos. 25 and 26 under Rule 3 of the 
Rules under the Forest Act. The first accused 
with the knowledge and consent of the second ac- 
cused removed the sandalwood trees he bad cut 
io all the survey numbers and carried them a^ay 
to a different destination from the one indicated 
in the passes. The wood was then cut off into- 
chips, that the first accuse^ was guilty of 

a breach of Rule No. 2 of the Rules framed 
Under the Forest Act. It was not proved that 
the second accused was guilty because there was. 
nothing to show that the trees removed under 
the passes exceeded the quantity and description 
of the forest produce mentioned in the passes 
and secondly because he had nothing to do with 
the destination to which the wood was carried. 
i^hah, A. C. J. and Kincaid, J.) EmpeROR v. 
PaNDU. 

26 Bom, L. R. 971 ; 1924 Bom. 489. 

FRAUD — Execution sale— Judgment-debtor get- 
ting e.v ^£7 iTe decree passed against him — Ficti- 
tious encumbrance in sale proclamation— Effect 
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i GENERAL CLAUSES ACT- S. 26. 


— Proper rv tor low price — Remedv of ere- ' 
ditor. See C, P, Code, O. 21, K, 90. 78 I C. 108. 

Ex parte decrec—Settin^ as^de — lVhat • 

io prove. \ 

An cx parte d^ciee cannot be set a.>ide ou the ■ 
ground of iraucl so long as it ts not established ; 
that, as H matter of fact, there was fraud ifi ; 
the service of notices and other processes ■ f court 
bv which tin: ex pu' te decree v\as ob'aincd. 1 
{Mukerji^J,) PkithuRAM iv.-\LiTA v. AUyakam 
Sakma. 79 I. C. 330, , 

Party ij can rely on his oivn fra’ui — 

FUiinii if and defendant — Dislinciton between. 

A plainiil’f cannot rely on his .Avn fraud lo sue 
ceed HI bis suit, but a clctendant who is resisting ; 

a claim staijds on a dihcrcnt footing and js not i 

precluded trom setting up his own fraud, [Marti- j 
neau^ J.) Kadha Kishay v. Mool chand. j 
76 I. C. I5i8 : 1926 Lah. 27. j 

Setiing aside decree — On service of sum- | 

mons. 1924 P, 241 i 

GAMBLING ACT (III OF 1867), Ss- 3, 4 and 5— ! 
Comiwon gaming house — Proof —Independciil 
evidence — M toessiiy for-^Conviettons under Ss. 3: 
and 4 if legal. i 

W*iere a warrant under S 5 of the Public ' 
Gambling Act Slates definitely that the Superin- | 
tendeni of Police who issued it had received i 
information which he considered reliable tnat the i 
house III question was being used as a common [ 
gamuig house, the presumpt-on t >at ofticial acts j 
were regulany performed applies and indepen- I 
dent evidence of this fact need not be produced ; 
at the trial. ' 

The offences under S, 3 and S. 4 of the Gambl- 
ing Act are different offences and a conviction 
under both the sections is legal. [UanicisM ■ C.) 
Chotav LaL V. Empf.ro R. 10 0. & A. L. R. 46 : 

n 0. L, J. 347 : 26 Gr. L. J. 698 : 81 I. 0. 186 : 

1924 Oudh 403. 


books in which bets were entered. Such slips 
\\ ere not necessary for carrying on of the game 
but tlic.se balls of paper were. They were, there- 
f re, implements of gainirg found m a search 
duly authorised under the Act, and therefore the 
piQvi-ions of Section 6 applied. The finding of 
these balls in a jar m a house occupied by the 
accused raised a presumption of guilt and he was 
righllv convicted under S. 3 ot Act Ilf of 1876 as 
amended by Act I of 1917. {Mears, C. J, Lindsay 
and Ryves, JJ.) Atma Ram i'. EmpeRoR. 

22 A L. J. 249: L. E 5 A. S3 (Cr.) 

25 Cr, L. J. 902: 46 All. 447: 

81 I. C. 438: 1924 A. 338, 

S. 13 — Public place — Definition of—<Sala 

gambling. 

The term public place ” is not defined by 
statute, and it may have different meanings for 
the purpose ot different acts. Where it is not 
specincally defined, its value inuT be reasonably 
deterraiued bv the court and the circurrstances 
in wn-ch it has bet:n used. Where a place was 
used lor sata gambling and the “ place" consisted 
of an enclosure within a larger enclosure and the 
public street ran along one side of the larger 
enclosure held that the place was a public place 
vv ithm the meaning ot S. 13 ( f the Gambling Act, 
[Boys, J.} Tulshi Das v. Emperor, 

22 A. L. J. 741: L. R 5 A. 149 (Cr.): 

46 A. 787: 82 I. C. 476: 

25 Cr. L. J. 1308: 1924 All. 768. 

S. 1^— Public place what is- Question of 

fact. 

To amount to a public place within the mean- 
ing of S. 13, the public must have lawful access 
to it.Mere pt oxnnity in a public thoroughlare is 
noi a sure criieiion. The access may be as a result 
I ot dedication or by consent ol a private owner. 

I The qucsiioij in every case must be decided on the 
tacts of each case and is essentially one of fact. 
{Ltukhedc, A. J. C.) Sabiniya v. Emperor. 

25 Cr. L. J. 1073: 81 1, 0. 897: 1925 Nag. 123. 


Ss.Sand 6—Afnetiding Act I of 19i7 — 

Offence under — Instruments of gaming — Pieces of 
paper. 

Accused wrote figures 1 to 10 i on separate 
pieces of paper v/hich he rolled up into a ball 
and placea m a jar which wa ^ then closed. At an 
appomied time in the afternoon; tne jar was 
opened and thiee bails wvre taken out of it at 
random and Uie numbers found on them were 
added up. Persons who had correctly guessed 
the iaswt digit, received 9 times their bt-^kCt and 
th.^ae who correctly gue.ssed the last two digits 
received 59 times, bets were recorded up to the 
tiiTie Ol the opening of the jar. The 3 balls were 
then lakon out, 2 of them were handed to the 
public and the third ball was retamed by Ihe 
accused wbo read out the figure written on it. 
The Magisirare ot the district had issued a war- 
rant under 5 of Act (III of 1861) and in accor- 
dance with that warrant ihc perm'r-es were Scar- 
chc-d. When thev were searched a jar containing 
these bads of paper was found. Held that it was 
quite clear that these balls of paper were instru- 
ments of gaming. Without them ttc gaming 
could not pvisstbly have been c-icried on. Thev 
were quite distinct from the slips of paper or 


general clauses act tX OF 1897) S . 3 (25)— 
Dnmoveubie property— Security held by simple 
mortgagee if included. 

Tne expression “benefits to arise out of land " 
in the Act was never intended to cover such a 
matter as ih^ security held by a mortgagee under 
a simple mortgage b nd, but such ‘benenis* as tbe 
rigni to a ferry. [[Vulsk, A. C. J. and Boys, /.) 
Umkan Singh y. Lal Singh. L. R. 5 All. 674. 

S. 24 — KotificaPon under S. 3 of Act III 

of 1907 — Rc-cnaciwent of S ^ 3 in same terms in 
Act V of H otifica tt on if in force. 

Where a notification was made under S. 3 of 
the Pro V. Insolvency Act of 1907 investing certain 
officers with ceTain powers, the same remains in 
force without a fresh notifiaticn under the Act V 
of 1920, as S. 3 has beeu rc’Cnacted word for 
word in the new Act. [Suhrawardy and Graham^ 
JJ ) Chattarbhuj Maheshri V , Harlall 
Agarwalla. 

80 I. G. 858t 1926 Cal 835. 

S. 28— Criminal trial — No two punish- 
ment for tbe same act. 76 I. C. 689: 

25 Cr. L. J, 225. 
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GENERAL clauses ACT (BOM.) S. 21. 

(BOMBAY I OF 1904), S. 21— Any 

Bombay Act includes previous Acts. 

The scheme oi tbe Act is to distinguish between 
provisions which are intended to apply to all 
Bombay Acts and those which are intended to 
apply to Bombay Acts passed after 1904, The 
use of the words “ any Bombav Act in S. 21” 
indicates that the section was intended to be of 
genera! application. {Shah, A. J, C, and Kemp, 
J,) Bhagchanjj Dagadusha V. Secketary of 
State fok India. 48 Bom. 87 : 26 Bom. L R 1; 

1924 Bom. 1. 

GOVERNMENT OF INDIA ACT, S. 107 — Election 
dispute— Order of election commissioner direct uig 
prosecution of petitioner for offence under S. 4h5, 
I. P. C. — No revision by Higti Coun. See U. P 
Dist. Men. Aci\ S. 23 (3). 22 A. L. J. 497* 

S. 107 — Expunging of passage from judg- 

ineni — I'aktl- -Locus standi. 

A vakil has no locus standi to apply to the 
High Cnurt to have i xpunged from the judgment 
in a case in which he appeared, passages mis- 
representing his conduct. 35 M, L. J 308 folld. 
{Oldfield and Devadoss, //.) Dandayddapani 
Iyer v. The Dt. Munsiff of Kallakurichi 
(Balaji Rao), 78 I. C. 6. 

S. 107 — Htgh Court — Powers oj superin- 
tendence —When exercised. 

The power of superintendence vested in the 
High Court, which is now emb:)died in S. 107 of 
the Government of India Act, wa'. not intended 
to authorise the High Court, in the exercise ot 
the authority so given, to intericrc with and set 
right tbe orders ot a suborduiaie Court on the 
ground that such order has proceeded on an error 
of Jaw or an error of fact. {Mears, C J and 
P'ggotEJ.) Adya Saran vSiNGH V. Jagannath. 
46 A. 323 : 22 A. L. J 235 : L, R. 5 A- 49 (Rev.}: 

78 I. C. 391 : 1924 All, 561. 

GOVT. OF INDIA ACT, S. 107 — "^owers of super- 
iniendence — High Court — Grounds for inter- 
feience. 1924 A 69. 

S. 107 — Stay of Criminal Proceeding — 

Pendi' g rivil Court — r’ower of High Court. 
NaMBIA PiLLAI V. SUDALAI PdUTHU NaDAN. 

761, C. 872 : 26 Cr. L. J. 280. 

Grant — Confiscation — Effect of — Re- 

grant. NuRUL Hug t’. Maharajah Birendi a 
Kishore Manikya Bahadur, 1924 Cal. 133. 

G RANT — Ca»s^t'RC^^on — Kliorposh grant — Grant 
by hohier of impartible estate - Right to nitncrals. 
Until the decision of the privy Council in 10 
A. 272 it was the settled law in India that the 
holder of an imparti))le estate had only a limited 
estdte and except lor special justifiable causes, 
had no oower of alienation beyond his life time. 
The subsequent holder of the estate might have 
Confirmed the grant and such confirmation operat- 
ed as a confiscation and regrant, but the grantee 
could not claim to hold under tbe original grant 
upon the death of the grantor. Though this 
interpretation was reversed by tbe Privv Council 
the reversal of the previously accepted interpre- 
tation of the Idw did not displace its application 
to a grant of 1794 and 1819, the parties to which 


GUARDIAN AND WARD. 

were bound by the law as then understood. The 
holder of a permanei tly settled estate can claim 
the iniueral.s underground as against trespassers, 
wnatever be the rights interne a-, between him 
and the Government. 39 C. 090 loll, f Das and 
Ross, JJ.) Deijj biNGH p. Christian. 

(1924j P. C. C. 2i.T : 1924 P. 776. 

Construction— Inam — Per.^onal or to 

endowment—^ l.t vrdayam''~Pr(- pert> treated as 
private property— Effect ot, SteC. P. Code, S 92, 

47 M I J. 714, 

— Fishery — Exclusive right — Navigable 

river — Right of the public to lisli — Giant by 
Crown m derogation of public right— Legality of 

— Presumpoon against, bee PTsheky. 51 Cal. 110. 

Construction — Jaghir — Life estate. 

1924 P. 298. 

Inam — Dliarmadayam — W'hat is. 

48 Bom, 1 : 77 I. C. 100 : 28 C. W. N. 906. 

Construction — Permanency an d htriiabi- 

Uty — If reasonable. 

A grant of lands to two brothers at d their des- 
cei dants on pavment ot a hxtd rent, with |:r( vi- 
sion ior forfeiture in case ef non payment of 
rent fur three >ear3 's a pemaient, hentahle 
grant and cannot be resumed. {Jwala Prasad and 
Maepherson, JJ,) Gupal Ojha v. R.^madhar 
Singh. 82 I. c. 204: 1926 Pat 228. 

M a r 10 a L — Incidents of — Transferability^ 

A Marwat grant is not resumable but at the 
same time, it is not trans erabie either, (Slmpson^ 
AJ.C.) Sia Ram v. Salik, L R. 5 0. 13 iRev.).' 

grove holder — Guava trees — Scattered over a 
large area, and not interfering on with the agri- 
cultural nature of land. 

Where '"uHva tees-scattered over a large area, 
did not interfere, in any vvith the agri- 

cultural nature o' tbe land. Htld, H at the person 
who planted the trees d'd i ct acquire the status 
of a grove-holder. {Daniels, Jj Hazaiu v. Kam 
dui.ar. L. R. 6 All, 290 R<jv. 

GUARDI AN— negligence — What is — Filing 
suit buna fide but without considering ail legal 
aspects. 

Under the law, a minor could file a suit in res- 
pect of an adverse order on a claim pe ition wiih- 
in one >ear of aitaining majority. But where the 
guardian fim-n files the suit within one ^ ear 
of the dale i f t^e order and ihe same ts dismiss- 
ed, he cannot be said to be gniltv < f gross negli- 
gence. [Phillips and Vc kaiasuhba Rao, J ] ,) 
Subbiah Pandaram V. Arunachala Pandaham: 

feO 1. C. 992. 

GUARDIAN AND WARD — Appoinimeni of gnay- 
dian for minor — Duty ot Court — Minor adopted 
into another fanily — StlecUon of giiaruian — 
Control arid sup rvision. 

The Slate from the earliest times is supposed 
to be the guardian of the inlants and the ea'hest 
regulatii ns gave effcci to this principle ano made 
provisions for the custody minors ; and when 
the state assumes direct custody ot an infant it 
undertakes to bring up tie bov in the same 
manner as his natural father or guardian would 
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have dune, that is, in the traditions of the family 
to which at ter becoming a major he has to revert. 
Ui der the Guardians and Wards Act ttie District 
Judge exercises this function oi the sGte and 
becomes the protector and guardian of the infant. 
He exercises this power by appointing guardians 
of per-ons and properties of infants. The minor’s 
habits have to be looked into, his manners have 
to be shaped, his sentiments have to be reared up 
and his concerns also have to he looked after. 
Where a buy is adopted into another family, it is 
the dutv of a tutor guardian of the boy to so train 
the buy as to dissociate himseh from his natural 
family and uwn the adoptive father and mother 
as his own parents. He should huve reared up ' 
seotimeiiis such as the adoptive father wanted to : 
imbibe him with. [Jwala PmsiUi and Kidn'anL i 
iie/my, J J .) M.vnmohini Dasi c. H.vki Prasad I 
Bosl. 5 Pat. L. T. 415 ; 2 Pat. L. K. 200: 

81 i C. 1045 : 1024 Pat 755. 

Feisonal habilily of the gnardtan on the 

strength of a personal covenant agroeittg to 
■pay" — Misr epresentation that money would be 
applied for yjiinor' s buncf-t. 

In a h>a olhecation bond, executed by a guar- 
dian, coDtaining a personal covenant, to the ertect, 
*‘vve have agreed to pay ’’the guardian oi tiie 
estates of M & N, (minois.) .... it was ecu - 
tended (1) that the guardians should he personally 
liable for the lusse-. in the business, and (2; there 
was misrepresentation by the guiardians by not 
applying the funds for the beneH of the minors. 

Held, (1; that the words in the document did 
Hot invol\e a perauiiai covenant to lepay by ibe | 
executants, except as such guardians, (2>and that i 
there was power to bind the estate, if the guar- ! 
drans employed the funds in the laiiiily business, j 
though i? may end in hjss. 24 B. 1(6 Beath v. 
Ehnry 1 Ch, A. 777, followed 4o I. C. 665 Xol 
foil. {Oiigtrs, J.) Pa'Itur Nagalugappa v 
PattUk VengaNXA. 20 L. W. P. 746- 

GUARDIAN AND WARDS Father— If cayi 

he appointed guardiartt 

An ..rdei appointing a father guardian of his 
child under the Guardians ana Wards Act is 
wholly ultra vires. (IBnczr Hasan, J, C.) Cano- | 
TEV Lal V. Gha.ndka Kunwak. 80 1. C, 71; j 
ll 0. L, J. 537 : 1 0. W. N, 330: 

10 0, & A. L. R. 7:^8. ! 

— Ss, 7 and Appointment of guardians 

— Application fur. Mt. ISLAMAN Wt. Magbu- 
LAN. 1914 Oudh 126. 

Sa. ll and 19 (a \ — Married female — 

Minor — Guardian — Marriage wilhout consent of 
gn ur dm n— Right to app:y in revision — Person 
sio a parly in the loiotr court. 

Where a person was not made a party to the 
proceedings in the lower court for appointment of 
a guardian though he '^^as certainly a person to 
wtJuXii nut’ce should have been issued under S. 11 
of the Gurdti^n and Wards Act, he can apply to the 
High Court tor revision of the order. 27 I, C. 121 
Ref. S. 19 (a) of the Guardian and Wards Act 
piohibita ttie court from appointing a guardian of 
the parson ol a minor girl who is married and 
whose husband is not, in. the op’nion of tbe coprh 
unlit to be the guardian of her person, [Marii- 
neaUt /,) Ballu Mal Hardwari Mal, 

6 Dab- L. J. S19 ; 1924 Lah, 570. 


GUARDIAN AND WARDS A.CT, S. 19. 

’ — S. 17— Father as guardian, Mt, Muka 

: BAR Kakim Baksh. 75 I c. 496, 

S. 17 — Appointment of guardian— Or der 

I — Appeal— Death of appellant — Right of others to 
■ continue the appeal. See C. P, Code, O. 22, K. 1. 

46 M. L. J. 179*. 

: Ss. 18 and ZO — Guardians and IFnxds 

I Acf (AL of 1858), S. IS, Hindu female — Daugh- 
j tor's estate— Sale bv guardian wi thout sanction 
of court — Suit by reversioners to declare aliena- 
tion — Starting point — Limitation Act, Arts. 120 
and 125. 

Where a guardian is appointed under the 
Guardians and Wards Act her powers of dealing 
with the property of the infant must be regulated 
by the provisions ot the statute. It is not open 
to any person dealing with such a guardian 
to support an unauthorised sale of a minor’s pro* 
perty by calling in aid the personal law of the 
minor. Where a guardian has been appointed 
under Act XL of I85.S but a sale is made by her 
of the infant's property alter the coming into 
force ci Act VIII of the validity of the 

alienation is governed by the latter act. Under 
S. 3U of that Act a disposal of tlie property of the 
infant by the guardian without the consent of 
the Court is voidable at the instance of any other 
person affected thereby. The alienation is not 
void. Where therefore the certificated guardian 
01 a minor Hindu female having a. da^ghter^s in- 
terest in the property sells it without the permis- 
sion of the court, the reversionary interest in 
the estate would be affected by the sale and it is 
open to the minor as well as the next reversioners 
to sue under S. 30 of the Guardians and 
Wards Act to avoid the sale. It is of no conse- 
quence that the lady did not choose to do so, the 
only eftcci of her omission being that it stands 
good so far as her interest is concerned. Not 
being enti led to immediate possession the male 
reveisioners can ask for a declaration under the 
provisions of S. 42 of the Sp. Rel. Act. Fiich a 
suit coi res within art. 110 oi the Lim. Act and not 
under Art. 125 as it is not a suit to have an alien- 
aiion mide bv a Hindu female declared to be 
void except for her life. The cause of action to 
the remote reversu ner does not arise before he 
is burn and the decision in 41 M. 659 is open to 
doubt. [Rankin and Ghose, JJ.) Das RAiki 
Chaudhury Tirtha Nath Das. 

51 C- 101 : 81 I, C. 622 : 1924 Cal. 481, 

S. Iji — Married minor girl — Appoint- 
ment of guardian — Fitness of husband. 

A court cannot appoint a guardian ot the per- 
son of a minor girl who is married and whose 
n^^balid is not unlit to be the Guardian ot her 
person. [Martiueau, / ) Bublu Mal Hard- 
wari Mall. 79 I. C. 451, 

S. 19 (b) — Mother — Question of fitness — 

Rights of other relations. 

The principle underlying S. 17 (6) of the 
Guardians and Wards ActappHes both to the father 
and mother and unless it is shown that she is 
unfit, the claims of other relations should not be 
considered. [Baker, O.J.C. and Halifax,- A. J .C,) 
SUMITRI Bai V . Mt. Subhadra Bai. 

1924 Nag. 178. 
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guardian and wards act, S. 19. 

S. 19 (c) — Mother appoinfed guardian 

oi children — Declaratiun of Cbtate being taken 
by Court of Wards. Nagana Gurlingaya v. 
COLLHCTOR OF Belgaum, 1924 Bom. 157. 

-S. 25 —Father's application for custody 

of child — A'o prior custody — Application if lies. 

The lact tnat a child has never been in ihe cus- 
tody of its lather docs not prevent the latter from 
applying under S. 2b ior the custody of the child, 
(Hoizn- Hasan, J. C,) Chhotev LaC v. GhaNdka 
KuxwAK. 11 U. L. J. 537 : 1 0. W. N, 330 : 

80 I. C. 71 : 10 0. & A. L. R. 758. 

S. 27 — Guardianship of minor child — 

Rights oi" father — Subsiitntion op another guar- 
dian — Rcvoca>)lc iiutiioricy — Duty of Court — IVcl- 
fare of the minor. 

On an application by a lather to be appointed 
guardian ul his «niaar daughter of seven years of 
aee, the girl having lost f her mother previously, 
Held, that the application was misconceived. The 
father was the natural guardian of his miiu)! 
child and he cannot be appointed as guardian 
under the Guardian and Wards Act. The 
guardtansbip ot the minor child was a sacred 
duty 01 which he could not divest himselt. 
He can delegate the performance of the 

daily duty ol looking alter die child 

and for that purpose place the child in 
the custody of somebody else. If he does so, it 
then bucorues a question under S. 25 of the Guar- 
dian and Wards Act for the court to decide, wh'en 
he applies tor the restoration of the custody, | 
whetlicr it is for the wcltare of the miner. In 
certain cases the courts will interfere to prevent 
the revocation ut the authority of the lather. The 
court ought then to be satisfied that it is for the 
child’s wi hare. But a court dealing with such a j 
matter ought to acquaint it.self witn the funda 
mental principles at Slake. It is not true to say | 
that a lather is liable to be deprived oi the society 
ot his child or the control cf his child, because 
be quarrelled with the mother or distrusted the 
raotuer’s moral character. It would not be true to 
say so of a lather who was leading an immoral 
life. An immoral father has just as good a light 
to his own children as a moral man, and in 
many cases he is just as likely to see that his 
children are properly brought up even if he does 
not himself live properly. The mere fact that a 
father has left an infant in the charge of two 
relatives m the motaer's family, is no ground for 
depriving him of the custudy of the child, if he 
wishes it restored to him. [Walsh, A. C. J and 
Ncavc, J.) SUKHDEO Rai V. Ram Chandar Rai. 

22 A. L. J, 680 : L, R. 5 A. 417. 

10 0. and A. L. R. 803 : 46 All 706; 1924 A. 622. 

Ss. 28, 29,30 and 31 — Appointment of 

father as guardian of minor son by Court — Pow- 
ers and duties of guardian controlled by ihe Act 
only — Mortgitge executed by guardian on bthalf 
of minor — Sanction of Court not legal — Mortgage, 
whether binding on minor. 

Once a person, natural guardian ora stranger, 
is appointed guardian of a miuor by order oi the 
Court passed in accordance wdh the provisions 
of the Guardians and Wards Act, he is clothed 
with all the obligations imposed by that Act in 


GUARDIAN AND WARDS ACT, S. 50. 

dealing with the ward's property. It is not in his 
power to throw off those obligani>ns by ihe ex- 
ercise of his own volition and pose as a natural 
guardian and act in that status. 1 heren re, if the 
sauciion accorded by the District Judge to a 
transaction of mortgage proposed by the guar- 
dian who happens to be a lather on behalf of a 
minor son is held to be not legal, the transaction 
must lall through and cannot be upheld on the 
ground that it was entered into by tire lather and 
was for the bciieftt ot the luinor. Otheiwi-e the 
whole object ol the enactment cont 'ined in sec- 
tions 28 to 31 of the Guardians and Wards Act 
will be stultibed. [Wazir Hasan, and 
Reave, A. J. Cs.) Ramfshwar Baksii Singh v. 
Mr, Ridh Kuhk and another, 1 0, W. N 775. 

Ss. 29 and 31 — Sale of minor's property 

— Sanction of court —Duty of court— 0 mission to 
recite necessity — Effect of. 

It IS the duty of the court to which an applica- 
tion IS made lor sale of a minor's properly under 
S. 29 ' f the Gurdians and Wards AG to satisty 
itself by enquiry that the transaction is necess- 
ary and IS lor the minor’s benehtand a creditor 
is entitled to rely u^on an oraer of sauenon as 
evidence that ihc court has sat.jstiecl itself on this 
point and that tire transaction is a po per one. 
The lact that the necessity for the sale is not re- 
cited in the order granting the sanctiuo is a mere 
irregularity aim dues uotarfect the val dity ot the 
sanction, i Daniels and Heave, Jj ) Bltdohoo 
V. Sheo Charan. 22 a L j. 851 . 

L. R. 5 A. 726 ; 82 L U. 328 : 

I9c4 Ail. 875. 

Ss. 29, 30 and 31 — Sale of minor's proper- 
ty — Sanction of court given subject to coutHUons 
— X on- per) or mail of conditions — Sale -I'oid 

The District judge IS the proper authurity to sell 
the property uf a minor for whom a certi heated 
guardian has been appointed. The certiheated 
guardian could nor sell the property of toe 
minor without the sanction of the District Judge. 
It the DistiicL Judge laid down certain terms 
which could not be complied with by the intend- 
ing transferee, his remedy was to go to the 
District judge and to say that under the conditions 
imposed he could not take the transfer. The 
District Judge may or may not ba\e varied the 
terms. But it is not open to the transleree to say 
that the Conditions laid down were impoij&ible 
for compliance and, therefore, he would take the 
minor's property without compUing with the 
re.siriciive terms imposed. Wheie instead of 
mortgaging 40 acres as sanctioned by ttie District 
Judge the whole of the minor's property consisting 
of i09 acres was mortgaged, the iiansfer is not 
binding on the minor, [kanhaiya Lai and Mooker- 
■jee, JJ.) Sri Thakur Kishore Kamanji Mahakaj 
V. Duby R-\m. 22 A, L. J. 155 : L. R. 5 A. 77 : 

78 I. C. 226 ; 1924 All. 4*74. 

S 30 — Minor — Guar diem or property — 

Sanction of Court obtained for usufructuary mort- 
gage— Guardian mortgaging the property for a 
larger sum as a simple mortgage — Decree on 
mortgage against minor represented by the guar- 
dian— Decree not binding on minoi — C. P.Code, 
O. 32, R, ^—Suit by minor to set aside decree 
— Restitution, 
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GUARDU2i AND WARDS ACT, S. 81, ; GUARDIAN AND WARDS ACT, S. 3i. 

The c^rtihcated guardian of a minor obtained : it must be p-esumed that the Court was satisfied 
the sanction ol the court to lU'^rtgage usufiictuarily i of the existence ’if the conditions for v\-hich alone 
the property of the minor for Rs, 200 but in cem- , permissi n can be granted under S. 3R sub-sec. 
travention thereof he executed a simple inongaue ! i2). 1 1 C, L J. 197 referred to. 
for Rs. 400 with a j rovision for interest. The ' HcLl further, that sub section (2! relates to the 
mortgagee sued the minor on the mortgage repre- ■ form of the order granting the sanction to en- 
sented by the certificated guardian and obtained i quire int'^ the propriety of which a Couit is de* 
a decree. Eventu-illy the minor brought a suit to | barred by the provisions of S. 48 ot the Act, and 
set a-iidethe decree as not binding on him. ! lurther that the tranferee cannot be made to 

Held, (1) tliat the mortgage deed lor Rs. 400 with | suifer^for the defects of procedure and lor his pro- 
interest was executed by the guardian without ' tection the order of the Court is sufficient J i C. 
the sanction of the Court and was therefore not ' p79 P. C. referred to. 


binding on the minor, (21 that the minor was not 
properly represented in the suit on t^e mortgage 
beciuse the guardian’s interest was adverse to the 
minor and Che guardian could not put forward 
the pl-^a ;hat the mortgage was not binding on the 
miunr, (3) that the minor was under no liability 
to pav back a sum of Ks. 200 the amount tor 
which a inoTtgage was sanctiot^ed by the Court 
inasmuch as here was no evidence that the minor 
was benefited thereby, and (4) that the decree io 
the mortgage suit was not binding on the minor. 
{Diiniils and Dalai, JJ.) Chii'ANji Lal tc Syrd 
ILTAS All 22 A. L, J. 493 : L. R. 5 A. 360 ; 

TO 0. & A. L R. 678. 

46 All. 620 : 79 I. C. 556 : 1924 All 751. 

S. 31, Sub S. (2), S. —Finality of order 

under ii, 48 how far affected by violation of pro 
cedure prcsuibed by S. 31 Oui^r not draivn up 
tn fofm prescribed , effect — Order based on absen^ 
ceof junsdution — Eff (ret — Payment of amount 
due under a prc-etnpLion decree, whether a gro- 
und for permiiling transfer on behalf of a minor 
— Transferee, wk:,lhLr affected by dcfec's of pro- 
cedure — Fitness of falhtr to be appointed guar- 
dian ad litem — Non a ppearance of guardian 
tn suil against minor — I nfcrcnce — Minor how far 
bound by act of guardaxii — ‘Omission of gu ^rdian 
to raise defence— Minor not precluded to raise 
ihai ucfcnLC in a subsequent suit. 

Alihorgh the p ovisions of sub-sectiun (2} of S, 
31 of the Guardians and Wards .Act are manda- 
tory’ yet tne violation ot tlie procedure prescrib- 
ed by it for recoidii g ihe order gramiug ihe per- 
rijisSiOQ cannot, be made the ground oi brushing 
aside the finali y ot tne order dS enacted by S. 48 
of the Act. The only condition in woicb the 
finaiitv presenbt d by S. 48 can be avoided is 
to e tabli h mat the oroer granting the pennis- 
sioii was a uulh y. 

An oiuer pas'Cd by a Court in violation of such 
rules ol pri^ceouie, however mandatory, as relate 
uiercly to the from ot the order cannot be trcaied 
as nullity The omission to tollow such rules ot 
procedure can am uiu to no more tnan a meie 
incgdiarity ot immaterial irregularity. On the 
other hai d an older passed by a Court in viola' 
tiou ot Such rules ot procedure as the obrCivance 
of wuich oniv invests die Court with jurisdiction 
to pass the order is a i unity. 

Where a guardian applied to Court for ptrmis* 
sion to make a moiigagc on behah oi a minur on 
the ground oi the existei'Ce oi a pte-emptioa 
cecrec ia tavaur of the iaitei and fits habiitty to 
pay there tor b\ a ce>ta n date and the Uistrict 
judge alter 7 days passed the order “approved.** 

Heldf that in view of thee ments of the appU- 
calioQ and the inierval between it and the order.. 


Where a suit for recovery of arrears of revenue 
was brought against the minor und.r the gnar- 
dianstdp ol h'S father but the latter did not put 
in an appearance in consequence of which an ex 
parie dtcrec was passed again^t minor a> d it 
iurtticr appeared that the levenue fell into arre- 
ars owing to the imsmanagerneDt of ihe lather 
who was 111 possession and his interest clashed 
with that of the imnor. 

He/d, that th - ugh the presumption as to the 
due observance ol the procedure prescribed O. 32, 
R. 3, C. P. C., can he applied to the acts of the 
Court yet there is no legal bar to entering into 
the enquiry whether the father was or was not a 
fit person to be appointed guardian ad hlcm for 
the minor. 

Held, further that in view of the provisions of 
sub-rule (3j .4 rule 4 of O. 32, C. P. C, that 
no person shall, wuthout his consent, be appointed 
gurdtan ad litem, and ihu uon-app.^.arance of the 
guardian negativing any suen consent, the 
minor cannot be saia to have been pruperly le- 
represented in the suit. 

Held, also, that having regard to the general 
principles of equity as t j how far a minor should 
be held bound by the act of his guardian and the 
particular circumstances of this case the sale of 
Ihe minor s p.'< perty m execuii .n of the decree 
of the rent Court was not binding on him. 

The omission of guard-an to raise a defence 
on behalf of his ward which he might and ought 
(O have raised cannot preclude ttie ward from 
raising that defence in a subsequent suit other 
wise the minor would be made to sutler foi the 
iachrs of bis guardian^ [Wazir Hasan, and 
Ncave, A. J. C.) Rameshwar Bakhsh Singh: 
V. Musammat Hidh Kuer. 1 O.W. N. 775. 

Ss. 31 (2) & 48 — Permission of court to 

sell property oj minor-'- Sale effected in pursuanoc 
oj— When open io attack. 

The provisions of S. 31 (2) of the Guardians and 
Wards Act are mandatory and not merely directory 
and an order which tailed to recite the necessity 
for or the advantage of the tiansfer is not a legal 
order whicn could be pleaded as sufficient sanc- 
tion for a sale by the guardian. A sanction given 
by the District Judge for the sale of a minor’s pio- 
peny has no special sanctity in itself but is open 
to attack on the ground not only that it was otlier- 
W‘Se improper and did not com}, ly with every 
requirement oi S. 31 (2/. A sale effected in pur- 
suance of such detective sanction is ifseif liable 
to be set aside by the minor or others interested 
in the e-taie. [Pullan, A, J. C.) Ram Adhin Sirgh 
V. Ram Sumer Singh. < 80 I. C. 679 : 

10 0. & A. L. K. 
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guardian and wards act 11890), S. 34. 

Ss. 45 and 47 — Accoufits filed by guar- 

liian — Power of Court to investigate and order 
rcfund'—Disoh^diencf — Remedy of yninor — Suit. 

The Guardians and Wards Act has tor its object 
tl:ie prelection of the helpless minor and the con- 
trol of the guardian charged with looking alter 
his estate. In rdcr to exercise that jurisdiction 
the court has been vested with disciplinary powers. 
The Court’s power under S. 34 (c) and {d) to 
direct payment of tiie balance is not limited by 
such balance as the euard'ao chooses to show in 
the account which he exhibits. The court can 
amend the accounts bv striking out objectionable 
items or it may reject the accounts on the ground 
that it is an untrue account of the guardian's 
liabihtv and direct the guardian to submit a fresh 
account within a limited time. It is the duly of 
the Court and not the duty of the guardian to 
decide what is the balance due on a true and just 
account If the guardian fails to pay the balance 
found by the c •'urt on a correct account, he be- 
comes contumacious andean be de^lt with under 
S. 45. 21 C. W. N. 68 diss* from. Where the 
District Court refuses to take action under S. 45 
acting on the erroneous view that it has no po ver 
to compel the guardian to furnish fresh accounts 
ano to p'*y the amount due after deleting objec- 
tionable items, the order nl the District Court is 
not appealable under S. 47 but the High Court 
could interfere in revision andsetit aside (IValsh, 
A. /. C. and Neave, Sita Ram v. Gobindt. 

23 A. T. J. 585 : 46 All. 458 : 80 I, C. 59B : 

1924 All 693. 

Ss. 34 and 39 — Appointment of guardian 

— Order when efteefive — Omission to furnish 

security— Removal. Mt. Khusal Dpi v. Sukh 
Dial. 1924 Lah 3i3. 

■ S. 39 (h) — Residence oiit side jurisdiction 

— Effect. 

There is nothing to prevent a court from appoint- 
ing as guardian a person who resides outside the 
jurisd ctioi) of the court. [Prideau.v, A. J C.) 
Mt. Ahilyabai Mt. Vithabai. 75 I. C 696. 

S 39 — Appointment of guardian — ^^aho- 

medan tnin -r — Appoiiiinicnt of sister*$ husband 
— Personal law. 

Under S. 17 of the Guardian and Wards Act in 
app anting or declaring a guardian of a minor 
girl, the Court is to be guided by what appears 
under the circumstances lo be the w^eUare of the 
minor but the proviso is that this should be done 
consistantly with the law to which the minor is 
subject, in this instance, the Mahomedan law. 
There is the precept of the Mahomedan law that 
the custody of a minor may uot be given to a 
married sister where there is a possibility of the 
marrif-d sister's husband taking the minor inio 
marriage for himself. But if it is impossible to 
discover a suitable guardian the powers of the 
District Court would not be circumscnljed by 
the tenets of Mahomedan law. The person who 
is appointed guardian by a Court must be a per- 
son to whrm the Court can render every avail 
able assistance under the law. It will be a con* 
tradicti: n in leims to choose a guardian and then 
tell him that the Court was not prepared to help 
him for the protecuon of the person and pro- 
perty of the minor. If the guardian is considered 
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GOVT. OF INDIA ACT, S. 72. 

! fit by the Court he must receive every assis- 
j tance within the power of the Court. If he is 
considered unfth be must be removed and then 
j tlie question will arise as to who should be ap- 
‘ pointed guardian. {DalaE J.Ca Gunna v. Dah- 
GAHI. 10 0. & A. L. R. 1281. 

S. 43 {!)— Scope of — Caurt if can pass 

order against stranger — Dq facto Guardian — Or- 
der against— Validity of. 

Under S. 43 (1), Guardian and Wards Act, it is 
only the conduct of proceedings of any guardian 
appointed ct declared bv Court which can be 
called in quesdon. Where the minor was in the 
custody of a certain person and thereafter a court 
guardian ”>as appointed, the court has no juris- 
j diction to call upon the former to deliver up 
I jewels of the minor under S. 43 of the Act. 36 M. 
L. J. 18Q distinguished 10 M. L. T. 483 followed. 
(0dgi;r5, 7.) Kuppammal v. Moniappa Chetty. 

(1924) M W. N 892 ; 82 L C. 488 : 
47 M, L. J. 665 f 1924 Kad. 

S.46~* Report of Collector — When evi- 
dence. Nagana Guruling.ata V. Collector 
OF Belg.aU-M. 1924 Bom. 167. 

Ss. 47 and 48 — Order sanctioning sale — 

Review Appeal, if lies* 

Where a District Judge sanctions the sale of 
a mmor’s property, he can in the interest of the 
minor review his order. The order is appealable 
under S. 47, G. and W. Act. [Baker, O. J. C. 
and Prideaux, A, J. C.) SONB.A V. Nafavan. 

1924 Nag. 269, 

Sa. 47 and ^S—Order fixing fnainten- 

ance — Appeal. 

No appeal lies from an order on a guardianship 
application fixing the amount to be paid by the 
guardian of the property for the maintenance 
I and education of the ward. [Prideaux, A* J* C.) 
Mt, Tulsi V. Mt. Tulsi. 1925 Nag. 141. 

‘S. 47 g) — Removing a guardian — rdcr 

fixing remuneration — If appealable — Revisi ’ 
Where on a guardian being removed, the cjart 
granted him a lump sum for services render 
there is no appeal against the order.. Nor sho ud 
it be interfered with in revision, as a court has 
jurisdiction to grant an allowance if it thinks fit. 
[Wazir Hasan, A. 7, C.) SuRAJ Narayan Singh 
V. Bishambar Nath Bhan. 78 I. c. 138, 

“S. 48 — Order refusing to remove guar- 
dian —Finality of— Appeal. 1924 Mad. 327. 

S. 72 — Lunatic — Legal heir— Appoint- 
ment of guardian ^ 

The provisions of S. 72 of tbe Guardians and 
Wards Act imposing a restriction to the appoint- 
ment of the legal heir of a lunatic to be guardian 
of his person cannot be attended to in a case 
where only near relations could be appointed 
guardians of the person. [Dalai, J. C,) Balbir 
V. Chhed Lal. 10 0. & A. L, E, 968, 

GOVERNMENT OF INDIA ACT, S. 12-D— Rules 
and standing orders, Rr. iSand 9^— Demand for 
grant-- President of the Legislative Council-- 
Decision if can be challenged m Civil Court— In- 
junction— Power of a High Court to issue — Juris- 
dioUon, 
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HABEAS COKPUS. 

The pln-imiff, a member of the Bengal Legislative 
Cuuncif, brought a suit un the origin'll side of 
the H gu Court and applied lor an interim order 
t\\at the [irst defendant, the President of the 
Legislative Council, may be restrained from 
pultin^j a certriiQ motion, being item 6 in the list 
of busiacs-;, beiore tlic Bengal l.egislaiu'e Coun- 
cil at it-> Sessions and for an interim order res- 
training t ie second and tnird delerdants, the i 
Mmist r- in ctiarge uf Ed ication and Agriculture, i 
from dn-.ciiarginj any duties as ministers or re- ' 
cening any payment ot salary Ooiectton was ' 
taken ui the iurisdici'oo the Court on the 
grou d that the legislature was supreme and that • 
th-" C lart could not i terfere in auv way with the i 
conduct of bu-^iness in the Leg'^Lilive Couimiis- , 
Hald, that the proceedings of a sub rdinate legis- [ 
lature, like tne Bengal Legislative C miicil, could | 
be quest! med in Courts; that the High Court 
was a superior Court of Record and prtni i facie j 
no matter was deemed to be beyond the lurisdic- i 
tion of the Court unless it was expressly shown ■ 
to be so. By the word “jurisdiction” was 1 
meant the authority which the Court has to ^'e- | 
cide matters that are litigaied before it, or to take ; 
cogi'iz^nce of matters pre^c-nted in a fcrmal way ; 
for ns decision. The President of the Bengal i 
Legisladvc C'’U ocil is app unted under the pro- | 
visions of S. 72 C of the Govenmiei.t nf trsd'a Act i 
and is the h Ider of an o^^ce created by st.itute. 
Consequently if any person, whet er an officer of 
State or a subordinate, hu’^ to justity an act alleg- 
ed to be unlawtul bv reference to an act of the 
legislature, the legal justiticanon can he enquired 
into by lie this Court. A suit could therefore 
agams the President of t e Legislative Conncrl 
The piesent suii was in the nat irc of a qma 
timet b 11, Tucse quia iioiet bills are in the 
nature at writs of prevention to accOinphsh the 
ends of precautionarv jusbee and are ordinarily 
applied to prevent wrongs or anticipated mis- 
chiefs and not merely to redress them when done. 
There are two necessary ingredients of for a quia 
action. There must, if no actual damage 
is proved, be proof of imminent danger, and 
there must also be proved that the apprehended 
damage will, j) it cotnes, be very substantial and 
irreparable, i/.t.) it must be shown that if the 
damage dues occur at any time, it w ll come in 
such a way and under such Circumstances that it 
will be impo'^sible f u the plamtdT to protect 
bimseif against it, if relief is denied to him in 
a quia tiinet action. Tiie power is entirely dis- 
cretionar^. In these matters the Court, in the 
exeICl^e of it-i discretion is under an obligation 
to take l^rge and libe.al views, so ihat the tigh s 
of the siibjcci may be preserved and the consti- 
tution saf ‘guarded by such means 3.< are in the 
pnwer of the Court. {C. C. Ghose^ J,) Kumak 
Shankar Roy Chowdhuri v, H E, A. Cotton. 

40 C. L. J. 515. 

HABEAS CORPUS — Grtardtan de jure — Applica- 
tion by^ in respect of child detained against his 
will -“Con^tdetadun^ applicable to of'—ln- 

fant a bov ooer 14 or a ^irl over 16 -Wishes of 
infant must be given effect to in case of — Law 
in England and m India 

' O I an application bt a dc Jure guardian for 
Habeas Corpus in respect of a child detained 


HABITUAT. OlEENDEES’ RESTEICTTON ACT, 3. T. 

against his wull, the question of the interests and 
the welfare ot the infant is the dominard question 
and the Court must dispose of the application 
with reference to it. The word “wehare” must 
be taken in us widest sense. The moral and reli- 
gions welfare must be c msidered as well as its 
physical well-being and due regard mu.^t be had 
to tne ties o' ahectioo. If the intant is capable of 
forming an intelligent ooinion and expresses its 
views, the Court is bound to take them into con- 
sider.acioii. In weighing the question what is 
for the beneht of the child, this will form an im- 
portant element a .d the degree of the child’s 
mental development must to a certain extent 
weigh wiih the Courts iii deciding h -w far its 
wishes ‘-■hall be given effect to, In the same way, 
the age of the child is also an important factor. 
There is no inHe.xible rule in England that in the 
case of a boy over 14 and in the case of a girl 
'iver 16 the Court has no option in the matter and 
that the wishes ot the infant mu^t be given effect 
to. Even if such a rule obtamed in England it 
was too aitmcial to be extended to India where 
different considerations might apply and different 
condition.^ prevail 

On an application under S. *191, Criminal Pro- 
cedure Cude, bv the mother of a minor girl who 
was a little over 17 and under 18 fertile produc- 
tion of the minor by her step-sister with whom 
she was living, and tor restraining her marnage 
1 vvith a person to whom the mother objected, held, 
on an application of the above principle ihat the 
proper order to be made was that the minor 
should be freed irom all restraint a'-d should be 
at liberty to go where she chnse. [V\nkatasubha 
Rao, J ] Saraswathi Ammal V . Uanakotti 
Ammal. 20 L. W 902 : (1924} M. W. N. b70 : 

1024 Mad S73 {2) : 47 M, L. J. 614. 
HABITUAL OFFENDEE^’ RESIEICUON ACT 
- tbUKMA .ACT II OF 1919), S 7 - kcqui^iites of a 
pyclinu’-iary orde}\S, 4 ic) — 5. 13 of the Act, Appli- 
cability --Provisions of b>s. 112 if), 112, 117, llS, 

I to be applied to Act II of 1919. 

I VV here under S. 7 ofthe Act, P was restricted 
I :o a certain town by the Sub-divisnmai M^gis- 
I trate, and it was contended, on revision that the 
; pruceedings we-c contrary to the security sections 
! under the Pr.iCcdure Code, and was contrary to 
\ S 4, cl. [C) of !he Act in question, and was pre- 
i judicial lO the accused : — 

i HsUL fl) that the order of the Magistrate did not 
j comply with the provisions of nroviso fa) to S. 4 
j of Act 11 of 1919 and that ro order under S, 7 
j could be passed, when the substance of the inf..r- 
i madon is not recorded under S. 112 of the 
i Criminal Pro. Code before the rasping of ihe 
i preliminary order; (2) that the magis* rate’s order 
is not a proper order, as it contravened S 112 of 
*he Code of Criminal Procedure, and (8) the proce- 
dure prescribed m the C de, with necessary modi- 
fication roust be followed when magistrates take 
action under ihe p»-6veniive jurisdiction vested 
in Act U of 1919, andfi^ that the special procedure 
to be followed under S 13, by mHgi^tr.^tes cannot 
ppL to the present case, and tbat R. 12 of the 
rules framed under the Act indicates the cla s of 
reason which would justify such a charge and 
that Act U of 1919 is not intended to apply to the 
present case, as action under the preventive 
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HIGH COHKT, 

sections was initiated at the instance of the private 
individual. {Lcntaigne, J.) PaRsod.\n Em- 
PEKOK 2 Bang. 624 ; 1926 Bang. 69 

HIGH COUET“Ctnet Jnsuce — Powers of—H can 
CMiistiiu'e Bench i jr trying only an issue in a 
case. Cal. 186. 

HIGHvVAY — Zv/g/// to iic -ess— -Right of i luih'hlnals 
— Unc r - Oht>t rnctwn when aciionnblc. 

The cases recognise a right oi immediate access 
from private property to public highway as a 
private right distinct from the lights ot the owner 
oi that property to use the highway itself as one 
oi tiie public. Consequently if there is an intcr- 
ferei.ee wun such right it is open to the individual 
to sue for damages. S A. L, J. 19 ; 31 A. 444 ; 4i> 
L. j. Ch. D. 69, 80 Rcl, on [Mtays, C. J. und 
Piggoli, J.) Hanu^un: Bi^asad KAtmuN.ATH 
Ppasad. 22 A. L. J. 668 : L. R. 5 A. 393. 

46 A 573 ; 82 I, C 669 : 1924 A. 715 : 

HINDU LAW— Ad(3ption^Form of— DaUaka form 
— Jams — ^Aights of adopied son. 1934 Lab. 339_ 

Adoption— Formnlitics of—BairciCii. 

The mere tact of a boy neing taken on his lap 
by a buTdgi niahant and his being br^^uglu up by 
him d es not consutuLe an adoption. [Burn, J .M.) 
Tikloke Nath v. Nilkant Kao- 

L. R. 5 A. I8l{ Rev.) 

Adoption— Who may be adopted— 

Daughter's son — Agarwala Vaishas. Mt Hallo 
KA.\f KiSHA.v 81 1. C. 490 ; 1934 A 49. 

AAtplion — tr/io can be adopted — Hoy of 

inc sami- caste hit of different sub'Cusic, 

Though each of the f.,ur primary cartes of the 
Hindus must adopt from its own limits there is 
iioihmg to prohibit the adoption ol a 
boy * elonging to a cHtferent sub*caste frotn that 
of dieaooplive father, [Sidaitnafi and Kanhaiya 
haU JJj Shib Dio) Misna v. Ka.m Pkasad. 

40 A. 637 : 22 A. L. J. 690 : 1925 All. 79. 

' Adopt ion— IVho -maybe adopted — Only 

son 

The adoption of a married orphan who was the 
only son of his natural father is not valid under 
Hindu Law, [Zafar Alii J.) Chh.anga v, Jai 
Lal 6 Lab. L. J. 1*14; 78 I. C. 161; 1924 Lah. 489 

Aitoptian — Daughter's son or sister’s son 

— Ciistotn ii}ijO}ig MaJitiTashlra Brahnitins. 

Am uig the Ma un-ashira Brahman community 
of vagpurthe prohibition o: the Hindu Law ot the 
adc^ptmu 'if a d vugiuer's son or of a sister's son 
has been abolished by custom. [Baker, J. C. and 
Balitfax, A, J, C.) Jageshwar v. Pan'DUKANG. 

7 N. L. J. 82 : 7a I.C. 840 : 1924 Nag, 73. 

— Adoption- Sudra^ of the Madras Presi- 
dency— Who may be adopted — Married person. 
Among the Sudras of the Mad a- Presidency 
the ad »pti n of a person who is married at tne 
time uf adopUon is valid. Case-law on the 
subject reviewed. [Ramesam and Reilly, JJ,) 
Lingavva Chetty V. Ch^'NCmLAMMAL. 

20 L. W. 959 : 1925 Mad 272 : 

47 M, L. J. 776. 

Adoption— Giving in —Ronarried willow 

— Power of. 


HINDU LAW. 

On remarriage a widow's connection with the 
family of her husband ceases and she cannot 
thereafter validly give her son by her first hus- 
band in adoption. 23 B'^m L.R. 482, Rel. [Baker , 
Jdd, Koliiud and Prideaux, A, J Cs.) Mt. Sheo- 
KADAI G.cnpat. 20 N. I. B. 67 : 79 1. C. 142; 

1925 Nag. 1. 

— Adoption — U-7m can be adopted — Sister's 

son — Jats — Sudras. 

Under the Hindu Law, the adoption of a 
sisi-r’s son is allowed am. mg Sudras. This 
applies to the Jats also who are Sudras, [Harri- 
son and Caiupbelp JJ.) Hira v. Shibbu 

6 Lab. I. J. 442. 

-Adoption— Age of boy to be adopted — 

Adoptee older than adaptor . 

Under the Hindu Law an adopted son may be 
older than tne adoptive father and this does not 
invalidate the adoption. [Macicod^ C, J, and 
Shah J.) Balabai Tlkaram p. Mahapu Kkishna 
48 B. 387 ; 80 I. C, 529 ; 1924 Bom. 349. 

Adoption — Who can give— Gift by 

Hindu wndow — Oaly son, 1924 Bom, 159. 

Adoption — Power to adopt— Death of 

grandson— Grandmother if can adopt. 

Where a grandson succeeds direct to his grand- 
lather and on his death his grandmother succeeds 
him, she can adopt a son to tier husband, (d/nc- 
leod, C J. and Shah J.) Navak GuvinD Nava^iie 
V. Balvant Haki Navathe. 801. C, 435; 

48 Bora, 559 ; 26 Bom. L. R. 528 ; 1924 Bom. 437. 

— Adoption —Proof. Mt. Uttam Dei v. 

Dina Nath. 75 I. C. 774. 

'Adoption — Rights of adopted son — Alie- 
nation by widow — Slut to recover possession. 

In the case of a reversioner it is n.d essential 
for him to set aside any alienation by the widow , 
but he conld sue to enforce his r'ghis as a rever- 
sioner without setti'ig aside tlic ahe mtiorj within 
the peri<id prescribed b) the Limitation Act, after 
tile death of the widow. The case of an adopted 
sou stands on a different footing in this sense that 
his rights come it to existence as soon as he is 
adopted by the widow, and the rights of the 
widow 3S ihe heir oi her husband come to an 
end itn adoption, while in the ca^e of a reversion- 
er his lights come into existence nn the death of 
the widow. Subject to that impor.ant differeace 
there is no esseniial dtherence m the position of 
the ado^’ted son seeking to enforce his rights with 
re<eieace to the propei'ty alienated by the widow 
before the adoption and the reversioner seeking 
to enforce his rights with regard to property alie- 
nated by the widow beiore her death. 19 Bom. 
80v ; 33 Bom. 88 referred to, [Shah, A. C. 7. and 
Fawcett, J.) Hanamcowda v. Ikgowda. 

48 Bom, 664 . 26 Bom L. R. 839 ; 1925 Bom. 9. 

Ado-ption Rights of adopted s^n — Pro- 
perty acquired by succession -If divested. 

Where alter a person has succeeded to the pro- 
perty of his father, he is adopted into another 
family, he is not thereafter deprived of the rights 
to which he has already succeeded at the date of 
adoption. [Zafar Ali, J.) Chhanga v, Jai Lal, 
6 Lah. L. J. 174 : 78 I. C. 161 : 1924 lah. 480. 
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HINDU LAW. I 

Adoplion — Rights of adopted son— In- \ 

her t lance to maternal ancestors. 

An adopted bov cannot inherit to the relations 
o{ the wife of the adoptive father who does not 
take part in adoptinj* him ; or in other words, he 
can only inherit to the adoptive mother’s relations 
and n it to the wife of the adop ive father ^who 
does not take pan in the adoption. 18 M. 277 ; 23 
M. 1 ; 3? M. 199, 222 referred to, [Devadoss, /.) 
VAN'KAT.ASL'BBIEI? il Sundakamma. 

20 L. W. 925 . 48 M. L, J. 326. 

Adopt ioJi-'lVidow— Consent of sapindas 

— Necessity for. 

In Mysore the course of thought and the tenets- 
of Hindu Law followed arc more akin to those in 
the Madras School than anywliere else and the 
necessity for a widow to seek the consent of her 
husband’s sapindas to make a valid adoption has 
been recognised by Courts. 16 M. C. C. R. 227, 
Ref. Consequently an adoption made by a Hindn 
widow without cotisuking her husband’s sapmdas 
is invalid. {Chandrasetzhar a Aiyar, C. J. and 
Subbanna, J.} Dodda A3oga v, Narayana 
Bhatta- 2 Mya. L. J. 167. 

Adoption — IVidow — Limits of her power 

— Grandmother inheriting to gra7i.dson. 

Under the Hindu Law a grandmother who in- 
herits the estate of her grandson directly as his 
next heir, can adopt to her husband. 26 B. 526 ; 
46 B. 455» Ref [Macleod, C. J. and Shah, /.) 
Narhar Govind V. Balvant Haki, 

48 Bom. 659 . 80 I C. 4S5 ; 26 Bom. B. E. 628 : 

1924 Bom. 437. 

Adoption — Divesting — Vatan properly. 

Where on the death of a person vatan property 
of his vests in some of his male heirs, a subse- 
quent adoption by his mother who was his heir 
under the Hindu Law does not divest the heir who 
has succeeded to the vatan of his property. {Mac- 
leod, C , J . and Shah,J,) Adiveva Kakirgowda 
V . Chanmall Gowda. 26 Bom. L. R. 360: 

81 I. C, 1018 ■ 1924 Bom. 393. 

—-^Adoption — Widow — Limits of power— 
Right of adopted son to come on record in pending 
liiigation. 

A widow has power to adoot several sons in 
succession, if the prior sons died leaving no issue 
or widow behind. Such adopted son has a right 
to cotnc on the record in all pending litigations 
even though the widow had already been implea- 
ded as legal representative in the place of the 
deceased. {Koiwal, A, J. C.) Sheikh Dallu v. 
Panjab. 78 L C. 95: 1924 Rag. 344, 

Adoption by widow — In the Madras 

schooit ike consultation with daughter' s son who 
is a major, next heir and otherwise competent to 
advice is necessary, P.er Jackson, is not 

n^cssary. 

Per Ramesam^ {Jackson^ J, contra) : — In a 
case where daughter’s son is nest heir and is a 
naajor and otherwise competent to advice, he 
ought to be consulted by the adopting widow. 

jfackson^J.t — The assent of the daughter's son, 
though good evidence of tha absence of caprice 
or corruption actuating adoption, ia not necessary 


HINDU LAW, 

for its validity. {Ramesam and Jackson, JJ,) 
Anne Brahmayya v, C. Rattayya. 

20 L. W. 503 : (1924) M.W.N. 844 : 

83 I. C. 59 : 47 Mad. 716 : 1925 Mad. 67, 

Adoption by widow — Consultation with 

reversioners. 

A registered ktter to a person, containing a 
request to assent to an adoption, the letter being 
never opened by him aud returned, is not a valid 
consultation. {Ramesam and Jackson, JJA AnnE 
Brahmayya v. C. Rattayya. 47 Mad. 716 : 

(1924) M.W.N, 844 : 83 I. C. 59 ; 

20 L. W. 503 : 1925 Mad. 67 

Adoption by ividow— Consent of one onty 

of two kinsmen. 

Consent of .rne only of two kinsmen is not that 
of majority even where the other was asked and 
the consent of a remote kinsman cannot cure tbe 
defect. [Ramesam and Jackson, JJ.) Anne 
Brahmayya v. C. Rattayya. 20 L. W. 603 : 

47 Mad. 716 : (1924) M. W. N. 844 : 

83 I. C. 69 : 1925 Mad, 67. 

Adoption by widow — Consent of sapindas 

is different from authority of husband in that 
the former should be exercised within a reason- 
able tunc and also should refer to the boy to be 
adopted. 

Tnere is an essential difference between the 
authority of the husband and the assent of a- 
sapinda, The former is intended to be exercised 
only atter the death oi the husband. The latter 
is intended to be used within a leasonable time, 
after the consent is given. When the interval is 
short, the death of the sapinda may not matter; 
but a sapinda’s assent is not to be pocketted by 
the widow and used long after it was given, when 
entirely diherent considerations as to the expedi- 
ency of the adoption may apply. Again, the boy 
to be adopted ought also to be referred to the 
consideration of the sapinda whose consent to 
the adoption of ’’any boy at any time” is invalid. 
{Ramesam and Jackson, JJ,) Anne Brahmayya 
V, Rattayya. 47 Mad. 716 : 

(1924) M. W. N. 844 : 83 I. C. 59 : 

20 L. W. 503 : 1925 Mad. 67. 

-Adopiian by widow — Courts should exa- 
mine the *>wtives of the sapindas in giving con- 
sent — Object of helping widow to screen aliena- 
tion by igidow, ftoin the attacks of nearer rever- 
sioners makes consent invalid — Consent obtained 
by promise of payment of some money is corrupt. 

Courts are bound to examine the sapinda's 
motives in giving consent to an adoption. Con- ^ 
sent given with the object of screening certain 
alienations made by the widow from the attacks 
of nearer kinsmen is invalid as also consent 
obtained by promise of pavment of some money 
in return. {Ramesam and Jackson, JJ.) Anne 
Brahmayya v. Rattayya, 47 Mad. 716 ; 

(1924) M.W.N. 844 : 83 I, C. 59 : 20 L. W, 603 : 

1925 Mad. 67. 

Adoption by widow— Refusal of assent,: 

unaccompanied by reasons is not necessarily im- 
proper unless reasons were asked for and declined , 

Any refusal unaccompanied by reasons is not 
necessarily an improper refusal. It is, of course 
improper if the sapinda were asked to state his ' 
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reasons and ‘declines’ to state them, either at the i 
time or later on, in the course of the judicial pro- , 
ceedings. {Ramesam and Jackson, JJ) Anne ; 
Brahmayya V . C. Rattayya. 47 Mad. 716 : 
(1924) M.W.N. 844 : 83 I. C. 59 : 20 L. W. £03 : 

1925 Mad. 67. 

Adoption-Suit for declaration of in- [ 

validity — Burden of proof. 

Where a Hindu reversioner asks for a declara- ! 
tioti that the defendant was not the validly | 
adopted son of the last holder, the onus of proof | 
is on the latter to establish the adoption. {Pri- 
d$aux, ^1. J. C.) Laxman v. Mt. Bhulabai. 

78 I. C. 862, 

Adoption -'Effect— Adopted son— Rights 

of — Alienations by widow — Effect on. 

1924 Bom. 159. 

Adoption— Partition between co-widows 

■prior io — If binding. 

Where prior to an adoption, two widows of the 
deceased had divided the property among ttiem- 
-selves, it is not binding on the adopted son, even 
if the property allotted to each widow is only just 
sufficient for maintenance. Adoption divests both 
of them of the estate vested in them, {Kotwal 
and Pridcaux, A. J. Mr. Annapurnabai v. 
Kuprao. 1924 Nag, 319. 

Adoption — Mother sitcceeding^ as heir to 

son — Attaining ceremonial cofnpetcnce — Power 
to adopt 

A Hindu widow who succeeds to the estate of 
lier son who dies a widower is competent to make 
an adoption even though the son had attained 
ceremonial competence at the time ot his death. 
{Mackod, C- J. and Crump, /.) Anjirabai 
Gulabrao Powar V. Pandurang Balakrishna 
POWAR. 48 Bom. 492 : 80 I, C. 185 ; 

26 Bom L. K. 326 : 1924 Bom. 441. 

Apphcability—High caste Hindus in 

the Punjab. 76 I. C. 109 . 6 Lah. L. J. €9. 

Applicability — High caste Hindus in 

•the Punjab. Mx. Ballo v. Ram Kishan. | 

1924 A. 49. ; 

— Applicability— Banias of Ambala District 

— Succession. 

Bantus of Ambala District are governed by 
Hindu Law and not agricultural custom in matters 
of succession. {Harrison and Zafar Ali, JJd 
•Lalchand t'. Manohri. 78 I. C. 717 : 

1925 Lah. 108 , 

A p plica hility—C uichi Metnons, 

Cutchi Memons are governed by Hindu Law 
in matters of succession and inheritance alone, 
[Raymond, A, J. C.) YusiF Mahomed y. Abu- 
BACKER Ibrahim. 78 I G, 817 : 1925 B, 26- 

Applicability— Gonds — Inheritance — Sons 

— Rights of. 

Gonds are Hindus and follow Hindu Law in 
matters relating to joint family, succession and 
survivorship, etc. Sons take interest by birth in 
the property of their father. [Kinkhedc, A, J C.) 
J^amnath V. SUKALSI. 1924 Nag. 330. 
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A pplicability- J dins — Widow — Powers of. 

Jains are Hiridu dissenters and when their 
1 customs are set up they must be proved like other 
customs varying the ordina*-y law and when so 
proved effect must be given to them. 

' A Jaio widow has absolute pm^’er of disposal 
over the estate inherited by her from her husband 
which was not ancestral. [Baker, 0. J. C.) Mx, 
Sano V. Baboo Puran Singh. 78 I. C. 461 : 

1925 Nag. 174, 

Application of— Dancing girls— Prosti- 

iiUcs and outcastes — Law applicable— Caste 

Disabiliii^'s Removal Act. 

The Hindu Law as now understood is the law 
of the Srutis and Smritis including the recognis- 
ed customs administered and interpreted in the 
I light ri judicial decisions. That law is applicable 
I to all persons ii’ India who have not adopted 
some other personal law than that of their own. 

The class of dancing girls and prostitutes have 
been recognised as a caste like the other four 
cas es — whether they are to be regarded as a fifth 
caste or included in the residuary caste of Sudra 
as iManu would have it. They are, in matters of 
siircession, governed by the Hindu Law. 

Since the Caste Disabilities Removal Act (XXI 
of 1850), a convert or an outcaste from Hindu 
religion retains his right of inheritance whether 
the right accrues before or after the conversion 
to anothf^r religion or exclusion from caste. 

Prasad and Ross^ JJ.) R.a.m Pargash 
Singh Mx. Dhan Bibi. 1924 P.H.C.C. 85 : 

5 Pat. L. T. 203 : 3 Pat. 152 : 78 I. C. 749; 

1924 P. 420. 

Conversion— Effect of — Joint family — 

Severance i*t status. 

The conversion of a Hindu co-parcener to an 
: alien faith has the eSect ot separating the convert 
ipso facto from the coparcenary 9 M. I. A. 199, 
j kef. [Martine^iii, Jg Mx. Jamna Bai v. Gonda 
Ram. 6 Lali L. J. 84 : 

80 I. C. 519 ; 1924 Lah. 479. 

I 

Converts — Custom in contravention of 

general Hindu Law — Quantum of proof. Mx. 
Durga Devi v Gur Narain. 1924 Lah. 157. 

Cci;jt>t:rs/on — Effect of — Rights of convert. 

Conversion to Christianity does not of necessity 
involve any change ot the rights or relations of 
the convert in matters with which Christianity 
has no concern, such as his rights and interests 
in and bis powers over property, and he is at 
liberty to retain so much of the old law as is con- 
sistent with his change of status or to adopt the 
usage of any other class with which the new 
status allows him to associate himself. The Hindu 
Law, except so far as it may be inconsistent with 
the new religion adopted by the convert will 
continue generally applicable to him and his 
descendants, if they do not elect to abandon the 
Hindu Law. [Chandrasekhara Aiyar, C. J . and 
Plumer^ J.) Ramjee Rao v. Anandappa. 

2 Mys. L. J. 92. 

Custom — Exclusion of datighters—Buf' 

den of proof. 
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Tiie harden of proving a custom ot succession 
under which daughters are excluded from 
inheritance lies upon the person setting it up. 
(N, R. ChaitcTjec and Pcrsoi, JJ ) Dhar.a.nu 
Kalitani V . Sisu Ramkalita, 39 C. L. J. 100. 

Damdufat — Rule of — ApplicahiUiv — 

Court's power to award interest from date of suit. 

The Hindu Law principle of Davidupat applies 
to money debts and mortgage debts. Where 
prior to the filing of the suit the amount of 
interest accrued exceeds the principal, then under 
the rule interest ceases to run but there is nothing 
to prevent the Court from awarding interest from 
the date of the suit under S. 34, C P. ^ndc. 
[Kinkhede, A. /, C.) Moti Lal Ramlal p. Reni. 

1924 Nag. 348. 


I Debts — Antecedent debts—Time-barred 

I debt — Alienaticn by father — Necessity. See 
I Hindu Law, Joint Family, Alienation. 

I 22 A L. J 601. 

I Debts— Antecedent debts — Joint family 

I property— Father’s alienation. 77 I. C. 640. 

I 

I Debts— Antecedent debt— Joint family 

property —Father's alienation. 1924 Nag, 1, 

' Debts — Liability for — Failure by father 

to render accounts— Son’s liability. 76 I. C. 907. 

Debt — Decree debts — Decree against 

father. 76 I. C. 582. 


Damdupat— Mortgage— Mortgagors f orc- 

ing mortgagee out of possession —Rule inappli- 
cable, See Mortgage, Interest. 

26 Bom. L. R. 455, 


Debts— Liability for — Son's liability — 

Mortgage by father. 1924 Lah. 263 (2). 

Debts — Antecedent debts — Liability of 


Dancing girls — Law applicable to — 

Hindu Law ot Succession and Inheritance. See 
Hindu Law— Applicability. 1924 P. H C. C. 85. 

Debts— Antecedent debts— What is. 

The obh.gation incurred by a Hindu father in 
order to be binding on his sons must have two 
attributes, i.e.y it must have been incurred antece- 
dently to the transaction in suit; and it must have 
been incurred wholly apart from the ownership 
of the joint estate or the security afforded or 
supposed to be available by such a joint estate. 

When the prior mortgage is relied on as ante- 
cedent debt, the rr.ortgagee must prove that tliere 
was necessity for the origina! tran.saction also. 
{Wahnsley and Suhtaivardy, 77.) Damodar Pro- 
shad Pandev V. SuRENDiLA Nath. 78 I. C. 45. 

Debt — Antecedent debts— What is. 

In order to validate an alienation by the father 
on the ground it was for discharging an antece- 
dent debt, antecedency in time and dissociation in 
fact have to be proved. Where a prior mortgage ; 
W’hich is relied on as an antecedent debt was to ; 
pay off losses arising out of business transactions, 
it is an antecedent debt within the meaning of the 
decision in Sahn Ram's case. {Pipon,J, C.) | 
Sant Ram v. Gurdas Mal. 75 I. C. 239. i 

Debt — Kainre of — Antecedent debt — 

M or Linage debt. i 

Per Lindsay, 7". — Antecedent debt means merely ' 
a debt which is antecedent in fact as well as in 
time, i.c.. a debt truly independent of and not pait 
of the transaction impeached. 

Per Snlaiman, J.— A mortgage debt can be an 
antecedent debt just as much as simple money 
debt can be. {Lindsay and "'ulaim^n. JJ.) GaURi 
Shankar Singh v. Siieo Nandan Misra. 

46 A. 384 : 22 A, L J. 369 : 78 I. C. 911. 

L. 5 A. 306 : 1924 A. 543. 


sons. 

I To justify an alienation bv a Hindu father as 
against his sons, the debts for which the aliena- 
tion is made must not merely be antecedent in 
time but should also be dissociated in fact there- 
from. [Dalai J. C. and Nea7'e,A. J. C.) Awadh 
Ram Singh n. Mahbub Khan. 10 0. L. J. 525. 

79 I. C. 725 : 1924 Oudh 255. 

i Debts — Father — Son’s liability — Pions 

I ohligalion — T itne-bar red debts. 

i A Hindu son is under no pious obligation to 
, pay off the debts of his deceased father of which 
' the recovery is barred hy time Consequently the 
sale of a minor’s estate by a guardian for the 
; payment of such a debt of the minor’s father is 
I not binding on the minor 33 M. 308 : 41 B. 347 
I Ret. [Baker, J.C. and Hallifa.x, A J.C.\ Chitna- 
' VIS ZL Nathu Sao. 20 N. L R 106 ; 

7 N. L. J, 170 : 79 I. C. 1002 ; 1925 Nag. 2. 

Debts — Pious obligation of .<ons. 

The pinus obligation of sons to pay Their fa- 
ther's debt only arises cii the death of the father. 
There is no such cbligation on their part to pay 
whatever debts the father mav incur, [iMacIeod, C, 
J. and Crump, 73 Shivrao Ramrao v. Laxmihai, 

1924 Bom 523. 

Debts — Father —SorP'^ liability. 

It is now settled law that the son’s pious obli- 
gation to discharge his father’s debts arises 
: even during his life time. [Phillips, J ,] Mahboob 
Sir Frajvantu Sree Raja Parthasarathy Appa 
RaO V. SUBBA Rao. 

35 M. I. T.(H.C,’ 84 : (1924) M. W. N. 517 : 

1924 M«d. 840 . 47 M. L. J. 483. 

Debts — Father — Sou’s liability — Execu - 

tion proceedhigs — Sale of entire property. 


Debts — Antecedent debl— Usufructuary ‘ A Hindu father governed by the Mitakshara 

nwrtgaye. ^ j law can by incurring a debt, so long as it is not 

The Consideration for a usufructuary mortgage i for an immoral purpose, lay the estate including 
constitutes an anticedent debt which can support i his son’s share open to be taken in executio i pro- 
a subsequent alienation. [Wazir Hasan, A,J C ) ! ceedings upon a decree for payfcnent of tha^ debt. 
MUNNU Lal v, Bishambhar Nath. 791. C. 85. l The pious obligation of the son to pay the father’^.. 
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debt exists whether the father is alive or dead. 28 
B. 383, 51 I. A. 129, 43 B 612 Ref. [^hah, A.C.J, 
and Fawceti, J.) NaraYAN GAX^SEI v. Saguna- 
BAl Gan'GadhAR. 26 Bom. L. B. 1200. 

• Dehis—Sons liability — Basis of. 

Per Sidaiaid*^ J, — The basis ol the liability of 
Hindu sons lor the liability ot their father’s debts 
is threefold. It may be based on the existence of 
a necessity or on the ground of the persi. dial 
obligation of the sons to pay their lather’s debt or 
on the ground ol the transfer being in lieu of an 
antccedeiii debt. Each ot these is a distinct and 
separate basis. (Lindsay and Snlaiman, JJ.) 
GAURt Shankar Singh v. Shro Nandan Miss a. 

46 A. 384 : 22 A. L. J. 369 . 78 I. (1. 911 : 

L E. 5 A. 306 : 1924 A. 543. 

Dchis'—Son^s liability — Extent of. 

A Hii du is now liable for his father’s debts only 
to the extent ol tlie share in the coparcenary 
property that come to him at a partition made 
alter the debt has been incurred and to tbe ex* 
tent ol the property inherited from bis father at 
his death whether the debt was incurred before 
Or after partition. {HaUifax, A.LC.) Bed Prasad 
V. Nakchhed Prasad. 1924 Nag. 410. 

Antecedent debts '—The family business 

resulting tn loss and insotvency-- Whether 
minor's interests are liable. 

Where the father and major members of a 
joint family were adjudicated insolvents, and the 
attaching creditors proceeded against the 
undivited shares of the minor members. 
Held^ The decision on Sant Prasad Stn^h 
V. Shcodiit Sin^hy 2 Pat. 724 cannot be 
cor.aidt red as an authority. “It is too late to con- 
tend that property over which a person has a 
disposing power which be may exercise for his 
Own benefit does not include ancestral property 
which may be sold for the satisfaction of antece- 
dent deb 5. 7 B 488; 26 M.214; 44 A. i26 followed. 
[Das and Ross, JJ.) aiiolakchand v Man Suka 
Rai Mangan Lal, 3 Pal, 857 : 1925 P 127 

Debts — Antecedent debts — Loan on seenr- 

ity oj family property. 

A debt contracted on the security of joint 
family property is not an aniecedent debt” 
{Kop>al and Prideanx, A, J. Cs.) Rakhmabai v 
Vithusa. 78 I. C. 384. 

Debts — Antecedent debts —Prior 'mori- 

gdge. 

The view that the amount due on a prior 
usufructuary mortgage executed by Hindu father 
is not a good antecedent debt dhimot now be up- 
held in view of the recent decision of the Privy 
Council in 21 A L. J. 934. In order to be antece- 
dent the previous debt need not necessarily 
be a simple debt but may also be a mortgage debt. 
{Sulaitnan and Mukerjee, JJ.) Sanmukh P.anday 
r. Jagarn.ATH P.ANDAY. 46 A. 531: 22 A.L.J. 417 : 

L. B. 6 A. 289 : 1924 A. 708. 

Debts — Father undertaking to indemni- 
fy third person — Debt created by decree against 
father— Liability of sons to pay decree out of 
ancestral property. 

The liability imposed by the Court upon the 
father to indemnify the person, with whose 
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property he had improperly interfered, creates a 
debt which n.ay justly be recovered from the 
ancestral proptriy in the hai.ds of the son 39 C. 
862 followed. (1908) 32 Bom. 348, not llo^^ed. 
L. K. 44 I. A. 126 : 39 A 437, and iT^24) 1 O. W. 
N. 48 : L. R. 51 I. A, 129 : 46 A. 95 leteried to. 

3/ and B were -mortgagees ef a certain pro- 
perty. The mongagor redeemed the propeity 
I Torn B alone who undertouk to satisiy M's claim, 
3/ died, leaving thiee sons but B settled ihe 
c aim with one of his sons only, 5 by uansfer- 
ring ceri am property and payn g someca-h, 5 
undertook to indemnify B against any claim by 
his otiier two br^-thers. The brothers made a 
claim and obtained a decree. The heirs of B in 
co/isequence sued for the return of cash and 
obtained the decree, in execution whereof the 
property in the hands of the sons ot S u as attach- 
ed The latter brought a suit for a declaration 
ihat the property was not liable to be sold for the 
debt. 

Held, that the debt for which the heirs of B 
obtained the decree under execution having ari- 
stii out of htM /lability to indemnify B in the 
event of a claim by his bix thers, the decree- 
holder could proceed against the ancestral pro- 
perty in the hands ol the son, 5. [W azir Hasan, 
A. J. C,) Mata Din v. Mahraj Din- 

I 0. W N. 960 : 12 0. L. J. 33. 

Debts- -Father's de bts—J m m ora I i ty — 

Proo f. 

The onus of proving that a debt of a father was 
incurred for an immoral purpose is on the sons. 
It is sufficient to prove that he was leading a 
licentious life beyond his means and that there 
was no business or moral occupation on which 
the funds could have been expended. A direct 
connection need not be established between the 
debt and the alleged immorality. [Pipon, T C.) 
S-\NT Ram IK Gurdas Mal. 75 I G. 239. 

Debts — Father's debt— Liability of 

estate in execution. 

In the case of a joint family consisting of father 
and sons, the family property is Babie to be pro- 
ceeded againsi in execution of a decree for pay- 
ment of a debt incurred by the father which is 
neither illegal nor immoral, [Wazir Hasan and 
Heave A J.Cs.) Gokaran Singh v. Joklu ^^ingh* 
1 1 0. L. 405 : 79 I. U. 21 ; 1924 Oudh 407. 

Debts — Decree againsi father— Liability 

of family property. 

In execution of a decree against the father fqr 
a debt not illegal or immoral joint family pro- 
perty can be proceeded against. (Wazir Hasan, 
J.C. and Kcndcll, A J .C ) Shambu Bhan SiNGH 
V. Chandra Sekhar^Bakhsh Singh. 

1 0. W. N 343 ; 80 I. C. 17 : 10 0. & A. L. E, 912. 

Debt — Father's debt — Liability of 

family pf o per iy — Extent of. 

The whole of a joint family property in the 
bands of the sons and grandsons of a deceased 
{udginent-debtor can be attached and sold in exe- 
cution of a personal decree passed against the 
father or grandfather. (Kendall, AJ ,C.) Harihar 
Prasad ik Mahabir Pandey. 1 0. W. N 487 : 

10 0. & A L. E. 893 : 79 I. C. 1055 : 

II 0. L. J. 689 : 1925 Ou^ 91, 
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Dt^bis— Father— Decree for damages— 

Li ah' lit y of sons^ 

Da'na^es were awarded against a Hindu father 
for having cut trees which did not belong to him 
and demolished a house. It was apparent that the 
family had benefited to a large extent by the ac 
tion of the father. In execution ol tlie decree for 
damages an item of family property was sold. 
The sons who where not parties to the suit or the 
execution proceedings challenged the validity of 
the sale. Hdd, that the debt being neither illegal 
nor immoral the sons were bound to discharge it 
and were therefore bound by the sale. 32 Cal 
862; 4 Lah. 83; 32 Bom. 348 referred to. [Daniels 
and Dalai , JJ ) Chandhika Ram TiwAra 7-. 
N A RAIN Prasad Rai. 46 A. 617 : 

22 A.L.J. 468 : L.B. 5 A. 378 : 

79 I, C. 1036 : i924 A. 745. 

Debts — Father — Ptirsonal contract — 

Liability of sons — Survivorship > 

The estates taken by sons by surviorship is not 
liable tor a contract the father may have made ! 
personally and not as manager of the joint 
family, except in respect of instalments which 
had come into existence before his death, [halii- 
fax and Koival, AJ.Cd Kantichand v. Udaya 
BANSHA 80 I. 0. 349 : 1925 Nag. 7 

Debts — Father — Personal decree — Sons' 

liability. 

On the question whether the entire family pro- 
perty could have been sold under a personal 
decree {>assed against the father in his life-time 
there is not a long string of authorities whicti ans 
wer the question in tbe affirmative. Cases review- 
ed. {Daniels^ 7. C, and lVa':ir Hasan, A. J. C,) 
Bhagwati Sahai V . Maharaj Prag Din. 

27 0. C. Ill : 10 0, & A. L. K. 313 
81 1. C. 15 : 1 0. W. N. 13 : 11 0. L. J. 202 : 

1924 uudk 393. 

Debts of fiither—Sons when to prove 

illegality or inmorality. 

In challenging an alienation by a Hindu lather 
the sons have to prove illegality or immorality 
only in two cases, one, where property has passed 
out of the iamily under a conveyance executed by 
the father in consideration of an antecedent debt 
in order to raise money to pay such debt ; 
secondly, where property has been sold in execu- 
tion ot a decree for the father's debt. The rule 
does not apply to a private conveyance where 
cash IS paid before the Registrar. [Daniels, J ) i 
Baldeo V, Bhaowan Misir, 78 I* (J* 595. 

Debts — Father-Son's liability — Antcce- 

dent debts — Personal covenant — Prior mortgage 
— Extravagant habits of father — Proof of. 

The grandfather head of a joint Hindu family 
consisting of himself and his grandsons 
mortgaged a portion of the property and 
twelve years afterwards executed another mtirt- 
gage with possession to the prior mortgagee 
in discharge of the earlier mortgage. The grand- 
sons sued to set aside the later m irtgaga alleging 
that it had not been executed lor binding purposes 
and that the grandfather was a man of extravagant 
habita Held, that the debt evidenced by the first 
mort^e was an antecedent debt and that 
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the second mortgage was therefore binding on 
the grandsons. 

21 A, L. J. 934 foil.: 13 M. 189; 11 B. 320; C M, 
293; 20 A. L. f. 577 dist. 44 A. 368: 21 C. W. H. 
957; 42 M. 711 Ref. 

Per Lindsay, J, — A debt which had become 
absolutely barred by time and the liability 
to pay which bad not been undertaken in a pre- 
vious writing could not be deemed to be a good 
antecedent debt so as to validate as against the 
sons a conveyance by the father of a joint Hindu 
family in lieu of it. But when a mortgage debt as 
such had not become time-barred but only the 
personal remedy against the father was barred, it 
could still be a good antececjent debt so as to 
jastity an alienation of it, {L)^ndsay and Sulatman, 
77.) Gauri Shanker Singh v . Shed Nandan 
MISRA. 46 A. 384 : 22 A. L. J. 369 : 

L. K. 5 A. 306 : 78 I. C. 911: 1924 A. 543. 

Debts — Father — Liability of sons and 

grandsons — Unmoral or illegal debts — Exirava-^ 
gant transaction — Antecedent debts — Meaftrng of^ 

If the fatlier in a joint Hindu family purported 
to burden the estate by mortgage, then unlefs the 
mortgage is to discharge an autecedeut debt, it 
would not biud more than his own interest. 

Antecedent debt means antecedent in fact as 
well as in time, that is to say that the debt must be 
truly independent and not part of the transaction 
impeached But a mortgage debt may also be an 
antecedent debt. 

The pious obligation upon which the doctrine 
of artecedency is founded extends to grandsens 
as well as sons. Indeed the pious duty would ap- 
pear to be more pressing in the case of the 
grandfather’s debts than in the case of the 
father’s^ 

The sons are liable to pay the debts of the 
father except when they are contracted for illegal 
or immoral purposes. It cannot be said that the 
purpose for which the debts were contracted 
was illegal or immoral, where the money w^as 
borrowed to pay the purchase price of an interest 
in land; the tact that the transaction was reckless 
and extravagant is immaterial. The question of 
justifying necessity or benefit tothe family does not 
arise. It is only in cases where those elements are 
lacking that >he doctrine nf antecedent debt be- 
comes important and the only exceptions relieving 
the sons and grandsons from pious obligation are 
where illegality or immorality is proved 

Whatever »^ay have been the origin of the 
exception to the liability of the sons and grand- 
sons in such cases, it is now esiablished that the 
exception only exists in cases where the debt was 
contracted f r an illegal or immoral purpose or 
w'here the obligation arises from some illegal or 
immoral transaction. [Miller, C, 7 and Foster, 
J.) KuldipSahay V . Ram Bhujhawan Mahto. 

3 Pat. 425 : 5 Pat. L T. 115 ; 1924 P. 454. 

Debts — ''Antecedent debts''— Liability of 

grandson. 

A debt secured by a usufructuary mortgage is 
** an antecedent debt ’^within the meaning of that 
expression in the Hindu law. Not only a son but 
also a grandson is liable for the antecedent debts 
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ol a Hindu {Wuzir Hasan, J. C. and Kendall^ 
A. J. C) JVIadho Prasad v. Neamat. 

10 0. & A. L S. 621: 

11 0. L. J. 579 : 1 0 W N. 292 ; 

1925 Oudh 185. 

Hebts — Illegal or imfnoral debts — 

Damages for malicious prosecution — Liability of 
sons to pay such debt. 

It is an illet^al and immoral act on the part of 
the father to lodge a maliciously false criminal 
case a^^ainst another, it is also opposed to public 
policy. The course adopted by the father couid 
not possibly be said for the benefit of the family 
and was fraught with great risk to the family 
status and reputation. It was a highly tortious 
act Consequently the son’s share ol the joint 
family property would not be liable for such 
damages. 

A debt incurred by a father to defend him- ; 
self in a criminal case may in certain circum- i 
stances be for the beneht of thefatiiily in order to 
save the father and consequently the family from 
the degradation in the eyes A the public, But the 
present was not a case where the father incurred 
the debt to defend himself in an action, civd or 
criminal brought against hilll^eU. The debt was 
not incurred to defend himself against the suit for 
damages for malicious prosecution, but the decree 
was passed against him for having done a tortious 
act, namely, the institution of a false and malicious 
crimiaal proceeding against the decree holders. It 
was a voluntary and aggressive action on the part 
of the father to bring the false criminal case and 
he was not at that time trying to save himself 
against any action, civil or criminal causing any 
danger to his person or property. [Jwuta Prasad 
■and Foster, JJ.) Sumdar Lal v. Raghunaxdan 
Prasad, 0 Pat. L. T. 135 : 3 Pat. 250: 

1924 P, 465. 

■ Debts — Father — Insolvency— Debts not 

illegal or immoral — Power of Official Receiver to 
sell entire properties including son's shares. See 
Prov Insol. Act, S 18. 46 M. L. J. 314^ 

Debts —Father — Partition — Liability of 

sons and their shares after partition for debts of 
their father incurred before partition 

A Hindu son in possession of property which 
had been joint and which fell to his share on 
partition is liable in a suit brought after partition 
impleading also the son, for the father^s debts 
incurred before the partition and not illegal or 
immoral, 24 M. 555; 38 AI. 1120 followed, 41 AI. 
131 considered. 40 M.LJ. Dissented. [Ramesam 
and JacksoHf JJ,) TadURI Rama Chandra 
Jagannatha Rao v, Vadrevu Viswesam. 

19 L. W. 691 : 47 Mad 631 : 

SO I. C. 258 : 46 M. L. J 590 : 1924 Mad. 682. 

— ’Debts — Decree agamsi grandfather — 

Suit to challenge — Onus. 

Where a grandson attacks the validity of sale 
in execution of a decree against his grandfather 
the onus is on him to prove immorality or illega- 
lity. In cases of alienation, the onus is on the 
purchaser to make out a title but where the alie- 
nation was by means of a court auction sale, the 
burden is on the person challenging the sale. 
{Pullan, A. J. C.) Badri Nath v. Radha Bal- 
.larajji Idol. 80 I. C. 623 : 1925 Oudh 199. ‘ 

Y D 1924-— 42 
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j Debts — Manager — Liability of other 

I members — Pronotc e.vecuted by manager — Suit 
I on the note — Decree against other members. 

! There is no presumption in law that a docu- 
1 ment signed in his personal capacity by one who 
I is the manager of a joint Hindu family is signed 
I by him as such raenager. Consequently if in a 
I suit on a pronote executed by the managing 
! member, ihe creditor seeks to make the other 
[ members of the family liable for the debt, the 
f burden lies on the plaintiff to prove that there 
was necessity for the loans. Where in a suit on a 
pronote executed by the deceased manager of a 
i joint Hindu family against the surviving member 
: it is found that the pronote was not executed by 
I the manager as simh, but the loan was incurred 
I for family purposes and the plaint also alleged 
such family necessity, it is open to the court to 
pass a decree on the debt against the surviving 
members. [Wallace, J.] Suppai GoUndan v, A. 
M. R, M. Murugappa Chettiar. 

19 L. W. 605 : 1924 Mad, 710. 

- Debts — Rights of Creditor— Interest — 
Borrowing by manager — Enforceability against — 
Family. 1924 P. 71. 

Debts— Nature of — Litigation cojicerning 

mesne profits, 

I A decree for mesne profits passed against a 
I person who was defending the suit W two courts 
cannot he characterised as illegal or immoral, 
{Wasir Hasait, J C. and Kendall, -4, J. C.) Sham- 
BHU Bhan Singh v. Chandra Sekhar harsh 
Singh 1 0. W.N. 343 : 80 I. C. 17 : 

10 0. & A, L. R 912. 

Debts — Nature of—Extrazuigancc and 

want of ihrzft— Effect. 

The debt incurred by a Hindu father, when it 
is not for an illegal or immoral purpose, will be 
binding on the sons even if it be proved the father 
was extravagant and thriftless. [Baker, /, C.l 
Bansidar V. Pandurang. 78 1. C- 431. 

Debts — Liability for — Manager — Bind- 
ing nature of — Onus. 1924 Lab. 44. 

Debts — Manager— Joint family — Mort- 
gage not binding on family proper if operative 
on sha*c of the mortgagor. 

A Hindu father is not incompetent to bir d his 
own iQtere>t in the joint family estate by the exe- 
i cution of a deed of mortga^ie to dischaigeany 
debt of his own. even though that debt has not 
been contracted for the purposes of family neces- 
sity and is not an antecedent debt. The recent 
decision of the Privy Council in 21 A L. J. 934 
: did not intend to modify the law as understood in 
these provinces. Ah that the creditor can do in 
such a case is to obtain a money decree and attach 
and sell the father’s share in execution, [Kendalf 
A. J. C,) JOKHU Pande V. Mata Prasad Tewari. 

27 0. C. 161 : 1935 Oudh 94. 

Debts — Antecedent Debt — Joint family 

estate — Mortgage by manager — Necessity. 

The manager of Joint Hindu family cannot 
mortgage the family property qua manager ex- 
cept for purposes of necessity. 5l L. R I. A. 129 
followed. 
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Where ii is not sho^^/n that the debt due on a 
prior mortgage executed by tne father wliich the 
suDicquent uiortgagee redeemed on payment d 
certain sura ot money was borrowed lor legal 
necositv ur antecedent debt, the subsequent 
mortgagee cann» t claim th.u sum against die 
minor son, [Wazh' H'lsan and ’Ncavc, A, J. Cs J 
Partab Singh i-. Shamsher Bahadur Singh. 1 

1 0. W. N 6b4. I 

* DL'bls—So!!’ s ilebis — Liability of father’ s I 

property. [ 

Tnere is no law which prohibits a person from ' 
taking measures to ensure that his self-^*cquired • 
property shouid enure lor the benefit of his minor ! 
grandsons and not be taken by the cred tors of his | 
son. {Bakt}\ 0. J. C.) Debi ChaRaN v. Sankek i 
Rao. 7 N. L. j 1 : 80 I. U. 322 : 

1924 Nag. 71. 

, ■ , • “ npamily arrangement— Scltlefticnt of diS‘ 
putcci claims to property — Properties divided ' 
amonp. vanons claimants — Some of the > laimunls 
subsequendy claiming against the icrms of the 
set tic me ni — Ratification — P stop pel. 

On the deatn of a Hindu owning considerable 
properties, there was a dispute as regards succes- 
sion lo them among his surviving aaughter, the 
mio'^r sons of a predeceased daughter and two 
nephews who claimed to have been members of 
an Undivided family with the deceased. The 
parties settled their disputes amicably and eaeii 
of the contesting parties took a share ct the pro- 
perties, entered into possession and S”bsequenUy 
dealt vvith the items allotted to them as toeir own 
by selling and mortgaging them Sub'^equenily 
after the death of the daughter, ihe daughter's sous 
sued to recover possession of the properties allot- | 
ted to the daughter and the nephews of the last j 
male owner. Held, that there had neen a bona Jide , 
setiJeaient of tamiiy disputes and the arrangement { 
was binding on the grandsons who were parties 
thereto, through their guardian. Moreover the 
grandsons had obtained cons-derable benefit under 
the compromise inasmuch as they obtained im- i 
mediate possession of the properties allotted to 
them and having dealt with the properties so 
allotted, as their own, were estopped from chal- 
lenging the validity of the settlement. 33 A. 356; 
18 c. W. N. 929 ; 40 A. 487 : 45 A, 339 ; ^6 B 
292 ; 1 Pat. L. T. 335, 338 ; 44 A. 44 loll. (Hoala 
Prasad and Foster, //.) Jagdamsahay Rup- 
Narain Mahton. 5 Pat, L. T 375: 

19-4 P, 736. 

Gift— Acceptance— Express or implied— 

Considerations for Court, 

Ai'ceptance by the donee is necessary for the ] 
validity of a Plindu gift. Taking all the facts into ! 
consideration, the court must be satisfied of this 
fact. The acceptance of a deed o' gin is prima 
facie evidence of acceptance of gift but the whole 
conduct in connection witli the acceptance must 
be carefully scrutinised. In all such cases two 
points -ought to be considered, first, whether the 
donee ia in possession of the deed of gid, and 
secondly, whether the donee is in possession of 
the properties. 

Quaere, whether under, the Hindu Law accept- 
ance can be presumed till the donee signifies his 
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' dissent. (Das and Ross, JJ.) Jamuna Prasad- 
Singh i-. Mt. Sheorati Kuer. 78 I. C. 469 : 

1925 P. 251. 

Gilt-Construction — Gift by father-in-law 

to widowed daughh-r-in-law— Life estate — Estate 
not terminated by remarriage, See Hindu 
Widows’ Ke-markiage Act, 19 I.W. 510.. 

Gift — Construction — Gift to wife and 

other persons — Nature of estate taken. 

Where a Hindu testator bequeathed his 
properties in four shares to his wife, two 
daughters and nephew with a condition that if any 
ot the daughters had a son born to her, the son 
was to get her sfiare failing whom it was to go 
to the nephew, Held, that the testator’s widow 
took an absolute estate in respect of the one- 
fourth share bequeathed to her. [SulaimaJi and 
MnkcrjR JJ.) Lakshmi Narain Misir v. Mt. 
Sumarni Kuar. L. E, 5 A. 342 : 

I 46 A 439 : 791. C. 839 : 1924 A. 731. 

I 

I Gift — ConstrucUon — Gift by husband lo 

\ wife — Donee described as malik — • Nature of 
! estate grunted 

i Where a g.ft by a Hindu husband to his wife 
! described his wife as malik but the gift was made 
i to her subject to all rights and conditions set forth 
in the deed of gift, httd, that the wife took a limit- 
ed and not an absolute estate. The deed as a 
whole left no room for doubt that it did not confer 
the maliki rights wiihout conditions, nor did it 
confer on the donee those rights ot property and 
abenaiion which a bare disposition in favour of 
a person denominated as malik would have in- 
volved. A Court in construing a deed must look 
a' all the terms of the document. (Lof d Sliazo.) 
Ashkafi Singh v. Bidya Prasad Narayan 
Singh. 35 M. L. T. 135 : L. E 5 (P. C ) 136 : 

26 Bom. L. E. 776 : 20 L. W. 425 : 

80 I. G 826 (1) : 1924 M. W, N. 819 : 

6 Pat, L. T. 77 : 47 M. L, J. 585 [F. C.), 

— Guardianship — Alienation by defacio 

manager When binding. 

.An alienation by the de faHo guardian of a 
Hindu minor, it for the necessity or benefit of the 
latter is binding on the estate. [Kinkhcde, A. J. 
C.j Narayan v. Dharma. 

81 I. G. 273 : 1925 Nag 134. 

Guardianship — Property — Mother — 

Rights of. 

Under Hindu Law, after the father the mother 
is the natural and legal guardian of her minor 
son’s person and propet ty in a family, when her 
minor son is the sole owner of the property and 
there are no undivided coparceners entitled to a 
share therein. [Kinkhcde^ A. J. CM GanpaT’ 
Samba J i v. Mahadeo. 1924 Nag. 354. 

^ Guardianship— Testamentary guardian 

Hindu father. 1924 Mad 327. 

Guardianship — Father — Testamentary 

guardian -}-iint family property— Minor son — 
Appointment of guardian invalid. See Negotia- 
ble Instruments Act, S, 29. 47 M. L J. 765. 
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Impartible csia te- — A ccrction — I n co m c — 

Rents and profits accrued due hut uncollected. 

The prt duce oi an impartible estate does not 
iieoePsarily beloni^ to and form an accretion to the 
original property. Wtierc there is no evidence that 
the late Kaja treated the produce of the estate as 
an accretion to the estate, /’riwin facie the successor 
is nut entitled to rent', which accrued due in the 
life-lime of the hue Raja in preference to his 
widow. Rent which has become due is produce 
of tile impartible esiate wliecher that produce has 
actually come into the hands of the owner or not, 
N.) distinction between reali/.ed rent and unreal- 
ised rent in this respect can be made. [Das and 
Ros.s, JJ.) .A.P.JiKNA Dkbi 7'. Shri Shki Shiva Pra- 
SAP# a Pat. L.T. Ill: 3 Pat. 367 : 

1924 F. H. C. C. 207 : 1924 Pat. 451 


HINDU LAW. 

impartible estate, it is open to him to spend that 
income in any way he likes or to invest it in the 
acquisition of other property. If he invests it in 
the acquisiti(.m of other property, the property so 
acquired panakes of the nature of the income 
which contributed to its acquisition and con- 
tinues to be his self acquired property in the same 
sense as the income of the impartible esiate, 
which is admittedly his. The mere fact that he 
keeps the income of such subsequently acquired 
I property with the income of the impartible estate 
; does not establish such an incorporation as to 
I make the subsequently acquired estate an accre- 
j tiou to or a part and parcel of the impartible 
estate tor the purpose ot succession. (Kujihatya 
Lai and Mukerji, JJ.) Harbakhsh Singh v. Dal 
Bahaduk Singh. 22 A. L. J, 1079 : 1925 A. 155. 


—Impartible estate — Accretion — Taluk- 

itan propci'iy — Succession to accretion. 

The last male owner of a taluka obtained 
a decree for the taluk together with all the 
pfij icriies appurtenant thereto aj^ainst the 
widow of the previous deceased talukdar. The 
widow was held entitled to the non-talukdari | 
property. The apDCllaiit succeeded to the taluka i 
after the death of the last male owner. Both the I 
Widow and the last male owner instituted suits ! 
cm the basis of rnortgrges executed in favour of { 
the previous deceased talukdar and obtained de- I 
crees for sale. In execution of the said decrees ! 
the morrgaued properties were put up to sale and i 
were purchased by the last male owner. The re- 
versionary heir of the previous deceased talukdar 
after the de.ath oi the widow brought a suit to | 
recover his share in the properties purchased ' 
by tlie last male owner on the ground that the 
mortgages taken by the previous deceased taluk- 
dar not being appurtenant to the taluk were sub- 
ject to the ordinary rules of inheritance under 
the Hindu Law and that the properties acquired 
under decrees on the mortgages were separate 
property. 

Held, that the properties in question could not 
he treated as accretions to the taluka. The title 
to the acquisitions was regulated by the ordinary 
rule of inheritance under the Plindu Law and the 
plaintiff was entitled to shares therein. [IVazir 
Hasan and Ncave, A. J. Thakur Jai Tndar 

Bahadur Singh v. Thakhr Sheo Indar Baha- 
dur Singh. 10 O.L.J. 481 : 78 I. C 393. 

1924 Oudh 218. 

Impartible Estate — Acquisitions from 

income — IncorporaHon with parent estate — 

Presu77iption — Proof. 

The question whether the properties acquired 
by an owner become a part of his impartible 
estate for the purpose of succession depends on 
his iniention to incorporate the acquisition with 
the original estate But that intention can only 
be gathered in most cases from his declaration, 
conduct or treatment, or in other words, from 
the mode of his dealing with the property or its 
income, and the mere fac* that the purchase of 
the subsequently acquired property was made 
irom the savings of the impartible estate cannot 
by itself be regarded as sufficient proof of his 
intention to incorporate it. If a person is the 
absolute owner of the income derived from an I 


, Impartible Estate — Income — Savings — 

! Property acquired by saving is separate property 
\ of the holders. 

The income of an impartible estate is not so 
affected by its source that it should be assumed 
CO form an accretion of the esiate and property 
acquired by savings from the income of the im- 
partible estaic does not become a part ol that es- 
tate but remains the separate property of the 
holder. 1923 P C. 59 foil. [Daivs^n MiUcr^ C. /.». 
MulUch and Foster., JJ.) Harihar Prasad v. 
Kesheo Prasad. 5 Pai. L, J. Supp. 1 : 

1925 Pat 68. 

Impartible Estate — Succession — Sur- 
vivor s h i p — A 1 1 c na hili iy. 

The fact tiian an estate is impartible does not 
make it separate or seli-acquired property. A raj, 
though impartible, may in fact be self acquired 
or it may be the lamily property of a joint undivi- 
ded family. If it is the latter, succession wnl be 
regulated according to the rnia which obtains in 
an undivided family so far as the selection ot the 
persons entitled to succeed is concerned i. e, the 
person will be designated by survivorship, al- 
thuugh then, according to the custom uf imparti- 
. bility, he will hold tne raj without the others 
j sharing it. But so far as the power of alieuation 
I goes, dn impartible estate is not incapable oi alie- 
nation cither iutervivos or by will in tbe absence 
oi H custom to that effect in the family. 15 1. A. 
51 ; 4 M. 250 ; 22 M, 3S3 . 42 C. 1179 : 41 M. 782; 
43 A. 278 Kef. (A^ R. Chatterjee and Choizner, 
JJ.) Sri Protap Chandra Deo v. Sri Raj Jaga- 
j DISH Chandra Deo, 82 1. C. 886 : 

40 0. L. J. 331. 

Inheritance — Brothers and nephew. 

1924 Bom. 140. 

Inheritance — Benares school — Stridha- 

nam — One female inheriting property of another 
— Nature of estate — Further devolution. 

Where Stridhanam property of a female is in- 
herited by another female, the latter takes it not 
absolutely but for a life estate and on her death 
ihe property would go not to her heirs but to the 
heirs of the original female owner. [Sulaiman 
and Mukerjf JJ.) Lakshmi Narain Misir v. 
Sumarni Kuar. L. E. 5 A. 342 : 46 A, 439 : 

79 I. C 389 . 1924 All. 78 i. 
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— — inhei iiancc — Bandhus — Fathcr^s sis- 
Ur's son's sofi. 

Under the Mitakshara school, a lather’s sister's 
son’s son is a heritable Bandhu. Tests and cahc 
law discussed. {KanhaiyaUU and Mnkerji, J J.) 
Harihak Prasad v. Ram Dauk. 22 A.L.J, 1012 : 

82 I. C. 1032 : 1925 A!!. 17. 

lnh€i itancc-^ Bandhus — Priority. \ 

Among b\andhus, pitribhaodus are entitled to 
prtderence over matriohandus. Ainong pitri- 
bhandus a male bhandu is entitled to preference 
over a female bhandu even though the latter is 
nearer m degree. Consequently the lather’s 
sister’s SOD of the propositus is prelerabie to the 
lather's brother's daughter. [Lord Plnlhmore ) 
Kenchava Saxvellarpa v, Giri Mallappa 
ChaNXAPPA., 48 Bom o69 : 1924 M, W, N. 719 : 

22 A. L, J. 962 : 40 C. I. J. 447 : 

L, R. 6 P. C. 182 ; 35 K. L. T. 241 i 
1 0. W. N 505 : 82 U 0, 966 : 51 I. A. 368 : 

26 Bom, L E. 779 ; 20 L, W. 417 : 

47 M. L. J. 401 : 1924 P. C. 209. 

Inheritance — Bandhus — Priority — 

Mother's brother — Father's .dsicr's son — Prefer- 
ence. 

Jij a contest between the maternal uncle and 
fathers* sister's son oi a deceased person, the lat- 
ter IS a preferential heir to the former. Though 
propinquity is the governing test of the lighi of 
succcbsion under the Mitakshara law, regard must 
be had primaiily to the nearness of the stock or 
line to vvhich each claimant belongs. Individual 
propinquity is a consideration which ought to 
come in only in the last resort as between rival 
claimants belonging to the same line or lines ol 
equal pr ximity. It is only when all other prin- 
cipicjs tali tnat the theory of spiritual benehta 
must be resorted to. There is no warrant tor 
engrafting the theory of spiritual efficacy an the 
prmciple of propinquity of blood underlying the 
Mitakshara scheme of succession. [Chandru' 
.sekhara Aiyar, C. /. and Subbanna, J.) Venkata- 
RAMA Setty 2 / Bore Gowda. 2 Mys. L. J. 183. 

—Inheritance — Bandhus —Relationship — 

Counting of — Heritahility — Grandfather's bro- 
ther’s daughter's son. 

A graudlather’s brother’s daughter's son is a 
hentaole bhandhu under the Mitakshara Law. 
Where a party claims through his father as a 
bhandhu, he must be within 7 degrees from the 
common ancestor, counting the claimant him- 
self. Where a party claims through his mother, 
he must be within 5 degrees from the common 
ancestor counting the claimant himself. {Mukerfi 
and Dalai, JJ.) Kam Sia v. Bua. 

22 A. L. J. 861 ; L.R. 6 A. 715 : 1924 All. 790. 

-Inheritance — Bandhus-Sagoira Sa pinda 

— Predeceased daughter' s daughter. 

A predeceased daughter's daughter is not a 
:Sagatxa Sapiuda even under the Bombay School 
of Hindu Law but she can succeed as a bhandhu 
in the absence of nearer heirs to her maternal 
grandfather. {Kinkhcde^ A. J. C.) Ghunaji zi, 
Tulsl 20 N. L E. 182 i 82 I. C. 457 : 

1925 Nag. 98. 

— --lnheriia*tcc— Bandhus— Sister and bro- 

i/ier’s daughter. 
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A sister being a bandhu under Hindu law is 
entitled to succeed in preference to a brother’s 
daughter who is not a bandhu, [Miirtincau, J.) Mt. 
PUKO Z-. SULAKHAX MaL. 

76 L C, 121 : 1925 Lah- 82. 

Inheritance — Disqualification — Burden 

of proof— Leprosy. 76 I. C. 474. 

In he ri ta ncc —E.xcUl s ion fro m — Aset’ ii cs. 

Hindu texts applicable to the disinheritance of 
ascetics do net apply to Sudras unless some usage 
or custom to the contrary is proved, 40 Cal. i45: 
40 M. 616: 39 Bom. J6S Foil. [Daniels and Dalai, 
JJ.) SODHADDI LaL V, GOBIND SiNGH, 

22 A. L. J 470 : L. E. 5 A. 364: 
46 All. 616 : 80 1. C, 579 : 1924 All. 742 

Inheritance— Exclusion from'- Dumb ness. 

Dumbness to be a ground of exclusion from in- 
heritance under the Hindu Law^ must be incurable 
thuugh not congenital, 18 C. 327 Foil. [Kaitji, 
J,) Bai Pratabgavri V, Mul Shankar. 

26 Eoiii. I E. 269 : 80 I.C. 173 ; 1924 Bom. 353. 

Inheritance — Exclusion from — Grounds 

for — Murdet — Conviction for — Disqualification. 

Under the Hindu law a person guilty ot the 
murder of another cannot succeed to the estate 
of the la-ter. He is disqualified not merely as to 
the beneficial interest but wholly. The tueory of 
legal and equitable estate is no part oi Hindu law, 
obaervaiions m 27 M. 591 diss. {Lord PHilliniore .) 

liEXCHAVA SANVELLAPPA V. GiRI MALLAPPA 
ChaxNxVPPA. 48 Bom. 569 : 22 A. L. J. 962 ; 

40 C. L. J 447 : 1924 M. W. N. 719 : 
L. E. a P. C. 182 : 35 U. L. T. (P. C.) 241 : 
26 Bom. L. R. 779 : 20 L. W. 417 : 1924 P. G. 209 : 
1 0. W. N. 505 : 82 I. C. 966 : 51 I. A. 368 : 

47 M. L. J. 401 iP.C.). 

Inheritance — Exclusion from — Leprosy 

— Burden of proof. 

Leprosy to be a ground of exclusion must be of 
the sanious or ulcerous and not of the anaesthe- 
tic type. The presumption of Hindu Law is 
against disqualification and the burden of proof 
ot disqualification lies on a person who seeks to 
exclude another who would be an heir, should 
no case o< exclusion be established. Where it is 
contended that a person is e.xcluded from inheri- 
tance by reason of disease, the strictest proof of 
the disease such as will disqualify him at the time 
the succession opened will be required. (C.C.G/iost; 
a?id Panton, JJ.) Surendra Nath De v. Ashu- 
TOSH Naxdi, 27 c. w. N. 959 : 1923 Cal. 331. 

i nheritance — Exclusion from — Leprosy 

— When a sufficient ground, 

Deformity and unfitness for social intercourse 
arising from tha virulent and disgusting nature 
of the disease would be the test to determine 
whether or not leprosy is a sufficient ground for 
excluding a person fn>ni inheritance under the 
Hindu Law. 38 M. 250 ; 22 I A. 94 ; 5 B. H. C. 
R. 145 relied on. [Lord Shaw), Ramabai v. 
HARNxABAii 26 Bom. L. B. 308 : 22 A.L.J. 884 : 

(19241 M. W. N. 357 : LB. 5 P. C. 92 ; 
48 Bom. 363 : 20 L. W. 8 : 29 C. W, N. 129 : 
1 0. W, N. 225 : 10 0. & A. L. E. 829 ; 
80 I. C. 193 (P,G.) : 1924 P. C. 126 i 46 M.L.J. 637. 



INDIAN DECISIONS. 


666 


665 


HINDU LAW, 

— ■^inhsriicinoe — Exclusion from — Unchtist' ' 

1 ly or immorality. \ 

Under the Mitakshara school of Hindu Law ' 
an unchaste or immoral daughter is not disentitl I 
ed to succeed. The condition of chastitv is | 
down in the case of wid-iws but not in the case ^ 
of daughters. 4 B. lOt Kef. [Jwala Prasad and ; 
Ross.JJ.) K.vm Pakgash Singh v. Mt Dhan • 
Dun. 3 Pat. 152 : T8 I. C. 749: ; 

1924 P. H.C.C. 85 : 5 Pat. I. T. 203: 1924 P. 420. j 

-Inhcritanoe — Illegitimate son— Right to\ 

inherit — Shu dr as. 

According to the Hindu Law as admiuistered in 
South India an illegitimate son in the case of the 
unregenerate classes is the heir of his father pro- 
vided the connection between the father and 
mother was continuous and exclusive and was not 
incestuous or adulterous. 7 M. 407 : 39 M. 136 : 13 
M. I. A. HI. Ret. {Chandrasekhara Aiyar, C J. 
and Plu.KCr, J .) Ramjee Rao v. Anandappa. 

2 Mys. L. J. 92. 

Inheritance —Illegitimate son— Sudras. 

Maroti V. Tukaram. 76 I. G. 934. 

hiheriiancc — Mother — Rc-marriage — 

Effect of 

Notwithstanding re-marriage a Hindu mother 
remains competent to succeed as heir to the 
estate of her son by the first marriage where 
such estate devolves after her second marriage. 
[Kinkhedc, A. J. C.) HUssainbhai BhoRA v. 
Banrilal. 1994 Nag. 338. 

Inheritance O'der of — Daughter’ s son 

— Right of representation — Daughter's son’s 
son. 76 1. C. 881. 

Inheritance — Rules of, not to be altered 

at the will of parties^Agreeroent for devolution 
of property contrary to law of succession — 
Invalidity of, Stc Hindu Law, Partition. 

L. P 5 A. 282. 

Inheritance — Sapindas — Rule as to. 

The ordinary principle of succession 
among Sapindas is that the nearer in degree 
excludes the more remote. {Waziy Hasan., J.C. 
and NeavCy A. J. C.) BrijRaj Bux Singb v. 
Bhawani Bux Singh. Z1 0. L, J. 586 ; 

1 0. W. N. 23 1 : 1925 OudL 173. 

Inheritance — Widow — Husband* s Rever- 
sioners — Rights of — Low caste Hindus. 

Once St is found that a woman is a Hindu 
widow inheriting a life interest in her husband’s 
property, there is no auth jrity that am mg any 
caste of Hindus her prope-iy so inherited can on 
hei death devolve upon a stranger, whether she j 
has or has not married him in accordance with 
the custom of her caste^ Such inheritance is 1 
totally contrary to Hindu law [Ptdlan, A. J, C.) I 
Ganga V. PaNCHam. 10 0 & A. L. R, 725 ; ! 

80 L G. 691 : 1925 Oudh 97. j 

Joint family— Acknowledgment of a debt ! 

on behalf of- Whether coparceners are hound. 
While a karta could bind himself in an acknow- 
ledgment of a time-barred debt, he could not 
bind his coparceners. In the case of debts 
within time the acknowledgment is binding not 
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only on the karta but on the other members of 
the joint fa'^ily of which he is tne head. 
{Broadway and Campbell, JJ.) Thakur Doss v.. 
Mt. Putli. 82 I, C. 96 : 5 Lah, 317. 

Joint family — Acquisition — d^uclciis — 

Planting of grove — Effect of. 

Where there is an admitted nucleus of joint 
family property it is reasonable to presume tQat 
the expenses of planting a grove on the sue of an 
old one came out ot the joint fauidv funds and 
that the grove itself is joint family property. 

( Wazir Hasan, .d. J. C.) Har D.att Lal v. 
Dhandhi Singh. 10 O. & A. L. R, 786 : 

11 0. I. J. 660 : 1925 Oudh 93. 

I — Joint family — Alienation of ancestral 

froperty by grandfather — if grandsons ^^^ot in 
i c.xistence can qucsCton—The others lose the right 
i by efflux of lime. 

j Where the grandson of A disputed the alicua-- 
' rioQS made by him, on the ground of want oi 
! necessity, and it was found that before he was 
i Conceived, his father bad lost the right lo ques- 
I tion the alieoatioo, by efflux of time. Held, on 
j appeal — 

I (i) A Hindu son when he is born in a family is 
I born to all the rights which exist at the time 
j of his birth, and not to rights which existed a. 

century ago and no tide derived from such a 
I Hindu would be safe under such a contingency. 

! {2} Once every member of a Hindu family has 

I lost by efflux of time the right to question an 
; alienation, a son conceived and boro subsequent 
I to toe loss of the right to sue by the family cannot 
I revive a limebarred right. 

(3) A son born in a joint Hindu family acquires 
by birth an interest in ancestral property but does, 
not acquire any interest in any right to sue and. 
the cause of action in a suit to set aside alienation 
(1) accrues when the purchaser takes posses- 
! Sion and not from the date of birth of a 
j subsequent son in the^/amily “ Vjagar Singh 
j V. Pctavi Singh.*' 4 'All. 120 rebed upon. 

I {Dalai, J.) Sekkandar Singh v. Bachhur Pande. 

82 1. C. 307 : 

! L. R. 6 All. 663 (civ.), 

! 

j Joint family — Alienation — Benefit- Point 

' of time. 

in testing the validity of an alienation of joint 
family property for the purpose of purchasing 
anotherestate, the question is whether the trans- 
action was for the benefit ot the estate and the 
point of time at which this should be judged is 
date of the transaction and not whether at a 
much later time it might not have become bene-' 
ficial, The fact that the purchase turned out to 
be a good bargain many years after its date is 
not a ground for holding that it was for the bene- 
fit of the family at the time it was made. [Katwal 
and Prideaux\ AJ.Cs } Rakhmabai v. Vithusa. . 

78 I. C. 384, 

Joint family— Alienation — If can be 

validated on ground of pious obligation. 

Where a joint family property is mortgaged by 
three brothers neither for an antecedent debt nor 
for legal necessity, it cannot be supported on the 
bare ground of pious obligation to discharge a debt 
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family — Aliena Ho i’. — Falher — En- 

gi'iry hy tnience — Duly to see io ike expend: lure 
of money. 

An ajicnee from father of a joint Hindu 
family has to satistify himsflt by enquiries that 
there is a necessity for the alienatioii, but wi en 
that is done he is not bound to see it was applied 
Jor that very purpose. {Baker., J. C.) Bansidak v, 

^ Panjiurang. 78 1. C. 431, 

memhtrs—Presumpiion of nercssUy — Ahscnce oj\ J'.nni family — Alienation by father — 

Eifeel ii.j/ //.r/i.t/Gi A/tk,-,’// — f'inJa .1-f 

Whore all the members of a Hindu family con- 
sent to an alienation, it raises the presumpiion of 
necessity. 1 he fact that one member who was 
employed abroad did not dt-es not make any 
difference in this respect {DanieL, J.) Bhagwan 
Das Allan Khan. 

78 L C. 649 1 1925 All. 28. 


HIKDU LAW. 

of the executants’ deceased father. (TlmrtV ILisan 
and Wava, A,J, Cs,) Gaj.vdhar Baksh Singh ic 
Baij Naih. 10 0 & a. L. R. 264 : 

27 0. C, 133 : 1 0. W. N. 60 : 79 I. 0. 104 : 

11 0. L. J. 261 : 1925 Oudh 9 

fQint family — Alienation — Consent of 

other members. 1924 Oudli 138. 

-Joint family — A licnation — Consent of 


Joint family-alienation —Duty of alienee 

— Inquiry, extent of. 

In a suit to set aside certain alienations by the 
managing member, it was found by the trial 
court that a portion of the total consideration for 
the murii?age were paid by him to discharge 
certain prior debts of the iainily, and that there 
was no proof of necessity for the balance 
to justify an alienation of the coparcenary 
property, and it was decided that the 
alienees bad failed to e^t?bhsh necessity 
for the moitgage. held, on appeal. (1) that the 
present mortgage in so iar as it discharged 
antecedent debts, was binding on the estate, 
and that the alienees had failed to establish 
necess'tv for the whole mortgage, (2} that no 
enquiry would sustain an alienation ot the 
coparcei ary property, unless the facts represented 
to the ahenee were such, as if true would have 
justihed the loan. I3i That the mere existence oi 
a )Oint fain ly business was not sui'iicient and 
lender must show that the money was required 
for family bus.ness iVittal Yeswant Garde v 
Shivappa Maliappa Hostnain. 72 I. C. 659 
follow’ed.] Tarachand v. Bank of Bombay 
34 Bom. 72 dissented fr.un. (5:?' Sluidi Ld, C. J. 
and Malan, J.) Girdaree Lal v. KishancHaNd, 

5 Lah. 511, 


a niectdcnl. 

Wnere a Hindu father created a mortgage over 
family property and more than 6 years after when 
his personal liability was barred, created another 
mortgage to pay off the ptior One and there was 
no question ot illegality or irarnorality, the same 
is bindiog on the sons on the basis of an antece- 
dent debt 

Per Lindsay, — Even the discharge of a time- 
barfdd debt by a Hindu widow being binding on 
the reversioners, much more so is it with the 
sons. 

Per Stilainian, J.-. — Where the liability oi the 
lai- er is baited the sons can take a i vantage of it 
and challenge the alienation, But where it is nly 
the personal remedy that was baried, but the 
mortgage qua mortgage was .subsisting it can still 
be a good antecedent debt and tbe suns cannot 
impeacli the transaction. [Lindsay and Sulaifnan, 
JJ ) G.AURI SHANKliR SiNGHli. SHeO NaNOxN 
Miska. 46 A. 334 : 22 A L. J. 369 : 

78 I. C. 911 : L. R. 5 A 306 : 1924 All. 543. 

Joint fa rally — Alienation — Father — Mort- 

gat^e by Public auction sale — K'ghts ot patties. 

L. K. 5. A. 53 : 75 I. C. 78o : l924 AU. 169. 


Joint family — Alienation by father — 

After-born son— When can dispute. 

Where the alienation by a Hindu father is 
valid, the subsequently born son cannot sue lu 
SCI It as de, bat if the alienahon is invalid can sue 
to set it aside not because the aPenaiion was an in- 
vasion of his rights— tor he bad none at that time 
but because it was bad in itself. In the latter 
class of cases where the son is trie whole survivor 
he can recover the whole oi the property for the 
benefit oi ihe estate. [Baker, J. C.) Man Singh 
Vr Karan Singh. 1924 Nag. 200. 

^ joint family — Alienation — Father — 

Con aider alia n — Small portion not lor necessity — 
Suit by stms to set aside sale — Form of decree 

77 F C. 174. 

— Joint family — Alienation — Father — De- 

cree—Sons challenging — Burden of proof. 

1924 Oudh 34. 


j Joint family — Alienation by faiher — 

! Necessity — Sons minors — Effect oj. 

‘ The mere tact that tne ahenanon was by the 
j lather, even though he was at the time the sole 
! adulL male member ot the family, is not by iisclf 
I buificieiu to pi ove that it was made fnr tne 
! beneht of the family; there must be sometliing in 
I the circumstances to show that dial it w'as sO. Nor 
i does the mere fact that a pi ice was real zed, and 
^ that it was utilized for the moDey-lending business 
t earned on bv the father on behalf of itic tamiiy, 
nccessariG make the alienation one made “ tor 
tne sake of the family’^; for the question is not so 
jiiuch whether toerc wms consideratiou lor tbe 
alienation and tne consideration was utili ed for 
the family, as w.nethertne motive wnich detemin- 
ed the father or manager in entering into the 
j transaction was to meet some necessity oi tne 
i family or secure to it some adv-antage or benefit 
: out of the transaction. If this were not so, every 
sale, where a price is resersetl would have to be 
upheld as being incidentally fur the benefit of the 
tamiiy, which cannot be the law, A son not born 
at tne time cannot quesiion the validity of an 
alienation by ihe laiher. [Chandrasekhara Aiyar, 
C. J. and Lubbanna, J.) Mudda Chari v. Kench- 
AYYA. 2 Mys. L. J 70. 

, Joint family —Alienation by father—Not 

j bin ling— Effect — If a charge on father^ s shares. 

A Hindu fatner creaied a mortgage urer joint 
' family properties and then a deed oi further 
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charge. As regards the latter it was found that | 
there was no legal necessity for the same nor was 
it for an antcedent debt. HeJd, it did not create 
a charge over the share of the lather even and 
the sons were not bound to redeem it. 

The proposdion of law laid down by Lord 
Dunedin in 46 M. L J. 23 (P. C.) examined 
and explained. [Kendall, A. J. C,] Jukhu Pande 

Mata Prasad, 10 0. & A L E. 161: 

1 0. W. N. 122. 

Joint ftimily — Father — Powers of alie- 
nation. 

In a joint Hindu family the fatlier qua father 
and manager can mortgage family property for 
payment of antecedent debts or raise money for 
leg:il necessitv on the security of not onU’ his 
share but that of his sons also. \Kinkhed.' , A J 
C.) Motilal IvAMLAl te Reni 1924 Nag 348* 

Joint family — Alienation bv Fatl:er — 

I\i0lit of subsequently born sons and' grandsons to 
object. 

Where a Hindu father mortgages joint family 
property, sons and grandsons born subsequentlv 
take an interest subject to the mortgage right 
and cannot challenge its validity. iKotwal and- 
P>ideanx\ A. J. C.) Rakhmabai v. Vithdsa. 

78 I. C. 384 

Joint family — Alienation— Father —Set- 
ting aside — After born .'ion — Rights of. 

10 0. & A. L. E.‘l89 : 77 L C. 353 : 

1924 Oudh 141, 

Joint family — Alienation — Father-Set - 

ting aside alienation- - Afterho/ n son — Right of. 

A son born after an alienation does not acquire 
a fresh cause of action by birth to set aside a 
father’s alienation of ancestral property but js en- 
titled to take advantage of the existing cause of 
actio. I if he is born before the title of the trans 
ferees becomes absolute [Daniels, A ^ C-] Ouoh 
Behari Lal n. Dal Singh. 10 0 L.J. 404: 

79 I. C. 666 : 1924 oudh 205. 

-Joint family — Alienation by father- 

son's suit — challenging alienation— Considera- 
tions governing. 

The manager of a joint Hindu family may 
alienate the interests of himself and also of the 
other co-parceneis for family necessity and when 
the manager is also the lather, he may alienate 
those interests to satisfy an existing debt pro\id- 
ed it is an antecedent debt not incurred for im- 
moral purpo.ses. The onus of proving immoraliiy 
is on the sons. (Pipon, J. C.} Sant Ram v. 
Gurdas Mae. 75 I. U. 239. 

.jQijif family — Alienation — Father and 

.sons — Mortgage decree — JUability of sons' shares 
in exerulion. 

There was a decree in a suit on a mortgage 
which was brought against the mortgagor and 
his sons and two i/unnfnrs. The suit was de- 
creed ex parte against the father and on compro- 
mise against the sons and the ijarudars. It was 
expressly stipulated that on failure to pay the 
eniire money due to the plaintifls, the Dlaiiitiff', 
would be competent to bring the morigaged 
:pioperties to sale and realize the money. 
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Held, that this implied an agreement on the 
part of the sons to put their shares at the dis- 
posal of the decree-hc.lders and ihereiore amount- 
ed to a specification of iheir shares, which at that 
time wete three fouitbs shares. The right of 
the mottgagec to put up the shares for sale under 
a decree was supported by numerous deci-ions of 
the Privy Conned. [Juuila Pfasad and Ross,JJ.) 
B\dei Narain Singh re Dwarka Prasad, 

1924 P. H. C. C. 65 : 78 I. C. 630 : 
o Pat. L. T. 565 : 1924 Pat. 353. 

'Joi K t fa >nily —A Uenati on— Fa tker-T ime- 

barred debts — A’ cc^ ssi ty . 

A un.e-Darred debt can constitute a \alid ante- 
cedent debt as conTderatiuti for a sale deed given 
b\ a lather of a ]oii t Hindu family alienating 
joint ancestral family pr< perty. 35 A, 207, 8 A. D. 
J. 10^9 overiuied 44 A. 62b ; 33 M. 308; 43 A, 
604 ; 41 C. 317 ; 13 M. l69 Ref. (ll n/W;, .4. C. J. 
Piggoi, Kanhaiyalal, Daniels and Mookerjee, JJ.) 
Gajadhaki'. Jagannath. 22 A L. J. 601: 

L, R. 5 A, 4o8 ; 80 I. C. 684 : 46 A. 775 : 

1924 A. 551. 

jQjfil family — Alienation — Legal neces- 
sity. 

Caste leasts are not “charitable or religious 
purposes'’ within the meaning of H ndu Law, 
[Muagavkar, H. J. C.f Thaoomal Punjoomal v. 
SOMIMAL ChellaRaM. 1924 sinti 140. 

Joint family — Alienation — Legal ncccs- 

si'y — Be>'cpi of Chtutc mui>l be looked at the date 
of aitenal on. 

Ttie ri^ht way of jud^jing ordinary cases 
whether A loan on a nioitgage of lamily pro; erty 
for purchasuig an estate consiiiutes a betiefit to 
die lamiiy is noi hacking at the uhimate result of 
the purchase many years alter. The question of 
bencht iiiutt be aete; mined with -reieience to the 
lime ot the purchase. [Kvtialand Pridconx, 

d. J. Cx.) KPKHMABAI V. VlTHUSA AND OTHEKS. 

1924 Nng. 395. 

Joint family— Alienation by manager — 

Consideration 7wt binduig in port* 

Where the pu'peity is ancestral, the sale by 
the lather of Dial properiy is genuine and there 
IS no conteuLion that Che price paid is unreason- 
d.biy low, the mere lact that a small portion of 
the consideration rtprebenting an eigtah s. are of 
the purchase niuney is not found to be binding on 
the ianuly m iiO giound for setting aside the sale. 
In Such ca'ics uincss the portion noi cocered by 
legal necessity is reaily large, the lact that a 
small poition el the consideration was not lor 
lettai necessity cannot afiect the validity of the 
sale itself. {Prideaux, A. J. C.) Hhadaji v, 
Ganeshrao. 20 N. L. E. 4 1924 Nag. 109, 

Jo'nt family — Alienation— Manager- 

Necessity — Adence cf prot ei'tits subjec. to mort- 
gage— Rights of. L. R. 5 A. 61 : 1924 All. 29. 

Joint family — Ali cnaiion-M ana ^cr— Suit 

to set asirle by mtnor co-par cenet s — Liatnlity of 
SUM 5 to prove iUegality or immorality. 

If the managing member oi a Joint undivided 
estate incurs debl his sons are liable for the pay- 
ment of the debt tu the extent oi the estate of the 
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joint family provided that the debt is not tainted 
with immoralify or ilhfjalirv Brij Narain v. 
Man^ala Prasad, 1923 i5l I. A. 129) followed. 
{t^ir SUadt Lai, C. J, and Malan, J .) Girdharee 
Lal Ktfhen Chand, 5 Lah. 511. 

Joint family — dHcnation — Manager— 

Sale tn discharge of pre-existing mortgages. 

Where the ju^dor members of a joint Hindu 
family sue to set aside a sale by the manager in 
discharge of cerrain prior mortgages the mere 
fact that they were not born at the date of the 
mortgages or that they were debarred bv lapse of 
time from ques'ionii.g the mortgages would jiot 
prevent them from questioning the ^^ale The 
plaintiffs were challenging the validity of the 
Sale and the mortgages which were alleged to 
form the codsideration for the sale could al-^o he 
indirecdy impugned. It could be shown that Ihe 
mortgage debts werenotfor familv necessity. 
{Dalai and Sun-pson, A. J. Cs.) Ambica Prasad 
V, Lal Bahadur. 11 O. L. J. 164 ; 

1924 Oudh 353. 

Joint family — Alienation— Manager— 

Without necessity — Voidable — Not void. 

1924 All. 51 

Joint family *— Alienation — Money 

payable for pre-emption decree — If legal 
necessity. 

Money payable by the successful plaintiff in a 
pre'empiion suit is not an antecedent debt for the 
purpose of supporting an alienation of family 
property, The fact that it was for repurchasing 
property sold by a separated brother does not 
constitute legal necessity. {Daniels^ J .] Sheo Dan 
Singh v. Habib TJllah Khan. 

1924 All. 721. 

Joint family — Alienation — Mortgage by 

father — Necessity — High rate of interest— immo- 
rality— Onus of Proof — Mortgage I'Ot for neces- 
sity — Liability of share of mortgagor Manna 
Lal y, Karu Singh. 89 C. L. J, 256. 

Joint family — Alienation — Mortgage — 

Liability of shares of mortgagors — Death of co- 
parcener — E {feet of. 

Where joint family property is mortgaged the 
share that is liable to be sold is determined by the 
mortgage and afterwards it cannot be subject to 
lapse or reduction on account of the death of one 
ot the coparceners. {Jwala Prasad and Ross^ JJd 
Badri Narain Singh v. Dwakka Prasad. 

(1924) P. H, C. C. 65 : 78 I. C. 630, 
5 Pat. L. T. 565 ; 1924 Pat, 353. 

Joint family — Alienation — Mortgage — 

Necessity-Proof. L. R. 5 A. 61 : 1924 All. 29. 

Joint family — Alienation— Necessity — 

Adult members Joining in transaction — Presump- 
tion, 

■Where the then existing adult members joined 
in a sale of family property to wipe off a prior 
mortgage and the transaction is sought to be 
impeached 30 years afterwards. Heldy that the 
exeention of the sale by all the adult members 
raised a presumption of its validity. {Daniels, /.) 
ISHDAT TltWARl V. TaUESHAR. 

L. E. 5 A. 357 r 79 L C. 296 . 1924 A, 916. 
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Joint family — Alienafton— Absence of 

necessity— If can he set aside fully. 

Where joint familv property is alienated with- 
out any necessitv, ariy co-parcener can challenge 
the same and recover possession of the whole 
property and not merely his share in it [Camp- 
bell, /.) Churanji L.al V, Karat AR Singh. 

79 T. C. 171 : 1925 Lab. 130. 

Joint family— Alienation — Necessity — 

Antecedent debt due to third part3\ Mt Begam 
V. JAFAR Hasan, 1924 lah. 312. 

Joint family — Alienation — Necessity — 

Burden of proof. 10 0 & A. L. R. 189 : 

77 I. C. 353 : 1924 Oudh 141. 

Joint family — Alienation — Necessity — 

Burden of proof — Position of purchaser. 

When the purchaser proves that the sale of 
joint family property was effected for a purpose 
which would constitute valid necessity for the 
transfer, the burden shifts on those who repudi- 
ate the transaction to prove that such necessity 
could have been satisfied by wavs other than the 
sale of joint family property. Where the credi- 
tor satisfied himself that money was borrowed 
for legal necessity and it would not be in hfs- 
power to inquire further whether the vendor had 
any money put awav in the house out of which 
the necessity could be satisfied, he has discharged 
the burden laid on him by law. {Dalai, J.C.) 
Bashiruddin Khan r'. Mahadeo Singh. 

11 0. L. J. 565 : 27 O.C. 26 : 79 I. C. 663 ; 

1924 Oudh 300. 

Joint family — Alienation — Necessity — 

Discharge of prior debts — AH adult members 
joining tn alienation — Presumption of necessity. 

It is not legally essential that where a sale is 
made in discharge of prior debts, the prior deeds 
which were paid off out of the consideration must 
be produced and formally proved. 

Indeed such a requirement would render proof 
in respect of an old transaction impossible. Deeds 
which have been paid off are not retained with 
the same care as deeds which are still in force. 
Where a sale of joint family property is executed 
bv the representatives of all the branches of the 
family and all the adult male members of the 
family living at the time, each of these circum- 
stances is sufficient to rai^e a presumy^tion of legal 
uecessitv. When combined they certainly do sc- 
{Daniels, /.) Dhanraj Rai v. Ram Naresh. 

L. E. 5 A. 325 ; 79 I. C. 1019 : 1924 All. 912. 

'Joint fainily — Alienation — Powers of — 

Father and other coparceners — Distinction. 

Them is a very clear distinction between cases, 
in which the alienation is made bv the father and 
is being contested by his sons, and cases in which 
alienations made by the managing co-parcener of 
joint undivided estate are being contested by the 
other co-parceners, not the sons of the person 
making the alienation. In the latter there is no 
quesUon of pious obligation to discharge the debts^ 
of the alienor, {Mears, C. J. and Piggott, J.) 
Anantoo Kalwar V. Ram Prasad Tewari. 

22 A. L. J. 182 ;L. E. 5 A. 86 r: 

46 A. 295 : 78 I. C. 619 : 1924 All. 46^^-*^ 
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Joint fatnily — Alienation — Purchaser 

fi'otri co parcener- Liability for mesne profits. 

Though the purchaser oi a particular portion 
of joint family property or the purchasei of the 
interest of one of the members ot the family in 
any particular item ot joint property may not be 
entitled to possession, if he gets possession, his 
possession cannot be considered as wrongful pos- 
session against the other member^! and he cannot 
be liable to account for ttic mesne protits. All 
tliat the law allows is tnat a coparcener is entitl- 
ed to recover possession from an outsider of the 
joint family property or any portion oi it. But j 
if he stands by and allows an outsider to remain 
in possession, then although bis share in that pro- 
perty or interest in that property is not thereby 
affected, he is not entitled to demand an account 
for the past profits. [Macleoil, C, J. anti Shah, J.) 
Gaisgabisan Jeevam Ram i>, vallabudas. 

48 Bom. 438: 26 Bom. L. E. 464: iy24 Bom. 433 

Joint family — Alienation — Rights of 

me ni bets. 

Where an alienation of joint family property 
is made without iustification, the whole of it can 
be set aside at the instance of a member whose 
rights have been infrii ged [Waotr Hasan, A. 
J. C.) Munnu Lal V. Bishambhar Nath. 

79 I. C. 35. 

Joint family — Alienation — Senior brother 

requiring the deed— If others party. 

1924 Nag. 112. 

Joint family — Alienation — Right to set 

aside — After-born member. 

Two brothers forming a joint Hindu family exe- 
cuted a mortgage and subsequently separated. At 
the date of the moitgage on^ of the brothers had 
a son but the other had not Held, tnat> the bubse- 
quently born sou could not impeach the mortgage 
merely because the other brother had a son in 
existence at the date of the mortgage who could 
challenge it. {Daniels, J.) Lshdat Ti-waki v 
TaMESHAR, L. E, 5 A. 357 : 79 I. C. 296' 

1924 All. 916' 

Joint family — Alienation — Setting aside 

— After-born members — Right of. 

Even though a member ot a joint Hindu family 
was not born at the time of alienation of joint 
famdv property, still where there are members 
wdio were alive at the time of alienation, it is 
open to the member born subsequently lo impeach 
alienation, {Lindsay and Sulaiman, JJ.) 
Bexaik Rao V. PuTTAiN SiNGH L, R. 6 A. 335 : 

79 L C, 69 : 1924 A. 929. 

Joint family — Alienation — Setting aside 

— Major portion of the consideration found to be 
binding — Foian of decree. 

Where in a suit by a son to set aside an aliena- 
tion of ancestral property by his father, the 
alienee succeeds in establishing necessity for an- 
tecedent debt with respect to a part of the con- 
sideration, the difficulty often arises whether the 
sale deed should or should not be upheld. It is im- 
posMble to lay down any hard and fast rule which 
could apply eaually to every case for every tran- 
saction has to be considered on its own merits 
and the Court has to come to a finding on the 
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merits of the case. Where out of the sale price 
of Rs. 1,000 in respect of a sale effected by a 
Hindu latiicr a sum of Rs. 200 is not proved to 
have been applied lor binding purposes, the sale 
deed should be set aside on payment by the 
pJaintih oi the sum of Rs- 800 found to be good 
consideration. 25 A. 330 ; 27 A. 494 ; 32 A. 292 
Ref [Stilaiman and Milker ji, JJ.) Sanmukii 
Parde V. f.AiiARNATM Pande. 22 A. L. J. 417 : 

L. R 5 A 289 : 46 A. 631 : 1924 All. 708. 

Joint fatnily — AlienciUon— Setting aside 

— Sons impeaching alienation— Burden of proof. 

It is only where the property has passed out of 
the )oii.t famdy under an alienation in lieu of an 
antecedent debt or in execution of the creditor's 
remedies for such debt that it lies on the sons to 
prove that the debt was illegal or immoral. 6 I -A. 
88 ; 39 A. 437 Ref. [Daniels, J.) Munesher 
Lal V Amak Nath. 

I R. 5 A. 286 : 78 I. C. 626 : 1924 Alt. 493. 

— toint family — Alienation— Setting aside 

— Suh’^equ^nily born members — Rights of. 

When an alienation is made bv ihe manager of 
a joint Hindu family which is not (usiified by 
necessity, a cause oi action arises in fav'’ur of all 
the members to have it set aside and to recover 
possession from the .alienee, but there i- only 
one cause of action in favour of the other mem- 
bers of the family, Sncfessive causes of ac'ion 
cannot arise as new mentber® a>'e born year alter 
year. 61 I. C. 801 ; 19 A L. J. 978 , 64 I. C 757 ; 
65 I. C. 404 Rel. {^ulairnan and Kauhaiya Lal, 
JJ.) SiTA Ram Singh v. Cheddi Singh. 

22 A. L. J. 809 : L R 5 A. 634 : 

1924 411 798. 

Joint family — Alienation — 5o«,9 born 

after alienation take subjert to it. 

Sons and grandsons not born at the date of 
the mortgage taae by their birtti an interest in 
the familv property subject to th*^ mortt^f^gt e’s 
rights in respect of the fafher’.s shares as diey 
existed at the date of the mortgage and they are 
not entitled to r bjeef the alienation of ‘^nch 
shares. {KoDal and Prideaux, A J. C.) Rukh- 
MABAI V. ViTHUSA. 1024 Nag 398. 

Joint family — Alienation — Suit by sons 

for cancellation of auctioyi sales of joint property 
— Burden of proof. 

In a Slid by a Hindu co-parcener to set aside 
certain auction sales of joint family property in 
execution of a mortgage decree pas^ed against 
his lather, on 'he ground, that the onus lay on 
the auction purchaser to prove that the debt was 
contracted for legal necessity, Held, relying on, 
13 Cal. 21 and 39 a. 437 ibai the 
burden of proof lay upon the plamtiff (son) and 
not upon the auction purchaser, rega-ding the 
legality or otherwise of the father's deb s. and 
that he had not discharged it. [f)alal, J.\ Bishu- 
NATH Rai V. JODHI R<i. L. R 5 All. 690 (Civil ) ; 

82 I C. 180 : 1935 A 120. 

Joint familv— Father— Insolvency of — 

Interest of sons— Liability of. 

4934 Lah. 397 (X). 
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Joint family — Alienation — Uncle acting 

as manager -Extent of his pou'crs. 

There is iK.thitig ill the decisions to warrant 
the vjcw that an unde actiiiL^ as manager of a 
joint laimly is entulcd to sell the share of bis 
nephew i-i the joint family property in order to 
discharge a debt incurred by his own father, 
even tbough the sa-d tatiier be also tne grand- 
father t-f tlie nephew whose property is alienated. 
{Mcars, C. J. and J.) RamESHka v, 

Kalpoo Rai. 46 A. 264 ; 22 A. L. J. 159 : 

L. E. 5 A. 112 : 1924 All. 538 

Joint family — Alienation to various pcr^ 

sons — Disfiitcs — Join t possess/ o n 

In a case of dispute belween alienees from 
various co-parceners oi a joint Hindu tamily, a 
decree for ioint possession can be given, [Kink 
hede, A J. 6.) GUlam Dastagir ik Ahmed Khan. 

1924 Nag. 337. 

> . Joint family — Ancestral business — 

Debts-— ^tinors if bound. 

In iho case oi an ancestral business all mem- 
bers of the family includirig minors are liable for 
debts incurred in the course of business to the 
extent of their shares in the lamily property. 
[Prideaux. A. J. C.) Ratan Lal Jaideo. 

1924 Nag. 123 

Joint family — Ancestral fro petty — Pro- 
perty inherited from maternal o rand fat her. 
Where property is inherited by an adoptive 
father aloi g with his brothers fri-»ra their maternal 
grandfathfr, it is tne j--int lamily propetty in 
which the adopted soo ha-i right as co pa'cencr 
25 VJ. 673 ; 24 M 382 : 39 M. 930 followed, 
{Ramesam and Jackson, JJ,) Avas.\rala Venkata 
Seshamma V. Avasaral < Appa Rao. 

20 L. W. 181 : 801. C. 79 : 

1925 Iliad, 125. 

Joint familv -Co- gees— Presump- 
tion of continuance of Joint status. 

In the case of co mortgagees who at the time of 
the mortgage were members of a joint latiidy, 
the mortgagor in the absence '•f notice, is entitl- 
ed to presume they continued joint and payment 
to one would be a valid discharge. \Kinkhcde, A. 
J. C.) Basantrao V. Marayan, 1924 Nag. 401. 

Joint lamilv~Co“parcener— Conversion 

to alien faith — Effect of — Convert separated ipso 
facto from coparcenary, bee Hindu Law. 

6 Lah. I. J. 84. 

- Joint family-Co-parcener-Dccrce against 
— Executio*^ sale — IVhat passes under. 

Wiien there is a decree agamst A who hap- 
pens to be a member of a joint Hindu family, 
without stating whether he is sued in a represen- 
tative capacity or nog the property belonging to the 
family cannot be seized in execution o' the decree 
against A. The interests of persons who are not 
parties to ihe decree either by name or by impli- 
cation cannot be attached in execution of such a 
decree. 40 B 329 Ret. [Macleod,^. J. and Shah, 
J,1 f^AMDEv Tvea Ram?>. Vishnu Chintaman 
26 Bom. 1. R. 497. 80 1 C, 425 : l92i Bom. 396. 

Joint family ^Coparcener ^-Partnership 

alt members partners. 
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Where a business carried on by one member 
of a joint Hindu family is neither ancestral nor 
set up with the he’p of family funds, there is no 
presumption that it is a lam ly business. {Bda- 
\rai7i, A J.C.) Firm OF Mothakam Doulat^'Am 
I V. Gopaldas. 80 I c. 141. 

Joint family — Debts of jafher — Aniece- 

dent debts — Mortg^/ge debts. 

Where there are pre-exisdng mortgages contr- 
acied by the father it is within his competence to 
alienate a poiiimi of the joint lamily property in 
satisfaction of these antecedent debts ot his own, 
so long as those debts had not been iiicuned for 
an immoral purpose. 2 1 A. L. J. 934 foil, 
[Mcars, C J. and Piggott, J.) Bhim SinGH p. 
Ram Singh. 46 A. 301 : 22 A L, J. 180 : 

L. R. 5 A. 75 : 1924 All. 309. 

Joint "family — Debts not immoral or 

illegal — Son’s share in family property — Liabi- 
lity of ^ during father's life-time. 

Held, that on the insolvency of a Hindu father, 
the Otficial Assignee could sell the joint ances- 
t al esta.e of the insolvent and his sons to pay the 
debts of the insolvent not tainted with illegality 
or immo'ality. [bchwabe^ C. J. Coutts 'IroLtcr 
and Krishnan, //.) Baluswami Iyer In ihe 
matter of. 47 Mad. 87 : 

19 L. W. 86 ; 1924 Mad- 411 : (1924) M, W. N. 94 : 

80 1. C. 108 : 34 M. L. 1. (H. C.) 317 : 

46 M. I. J 86. 

Joint family— Debt — Pious obligation 

of the son — Liability of the joint csi itc. 

\V hen a mai'aging member of a joint family 
borrows money for legal necessity, it is the ptous 
duty of the .son to pav a sim *!e money dehi due 
from his latlier during his lifetime. {Dalai, J ) 
Bishmali Rai v. Jodhi Rai. L. B. 5 All. 690 (Civ.) 

82 I. C. 180 : 1925 A. 120, 

—Joint family — Decree against father — 

If can be execub d against sons. 

Where a decree is obtained against a Hindu 
father for a debt which is not illegal or immoral 
die creditor can in execution attach and sell the 
son’s share alsn in ancestral property. [Kotwal 
and Pridt'uux, A. J. C.) MITSUI BussAN KaiSHA 
V. Padamraj. 1924 Nag. 232. 

Joint family — Family business—Debts 

contracted by manager — Binding nature of. 

Debts incurred by the manager of a joint 
family for the purpose of conducting a family 
business carried on for the benent of the 
family will be binding even if it is an ancestral 
business. It is by no mea ts incumbent on the 
Creditor to prove the family was actually benefit- 
ed out of the transaction. {Sulaiman and 
Ryi'cs, JJ.) Mahabik Prasad MisiR V. Amla 
Brasad Rai. 46 A. 864 ' L. E. 5 A. 264 : 

22 A.LJ, 295 : 79 I. G. 517 (2) : 1924 All 379. 

Joint family — Father — Adjudication as 

insolvent — Debts not tainted with immorality or 
illegality — Power of Otficial Receiver to sell the 
entire property. Sise pROv. Ins, Act, S 18 (1), 

46 M. L J 314, 

— — Joint family— Father — Altenation by — 

Bulk of consideration for necessity— Effect. 
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Where a Hindu father sells ancestral property 
for toe discharge ot his debts, if the application 
of the proceeds is saiisfacturily accounted 'or, 
the fact that a small porcion is not accounted for 
will not invalidate Uie sale. As to what would be 
a bulk depends on the facts ot each case. A sum 
of Ks. 3, Quo out at a total of Ks. 3,500 is a balR of 
the CO isicleralion. Havi. g regard to decisions it 
will be dillicult to hold that Ks. 500 is a trilling 
amount, [Liuduiy and Kanhaiya Lal^ JJ.) 
NatuU Kam V. Kanhaiya Lal. 80 I. C. ti26. 

Joiiit Jafnily — Fiithcr— Alienation — Sin l 

by sons to set a ide — Prc'cniption — Decree in a suit 
against the father's alienee — A'u shifting of onus, 

The father and manager of a joint Hindu 
family sold away family property and the de- 
fendant a preemptor, sued fur preemption and 
obtair'Cd a decree apainst die vendee. Subsc 
iiucmly the sons and grandsons of the original 
vendor sued to set a-ide the alieiUition. Held, 
that the uiius of provdng justiiying necessity la> 
oil the deieudaiit. The preemptor stood in the 
shoes of the original transierec and the decree in 
the prc-empiiuii suit was not binding on the 
fa her and much lesson the sons, lire pre- 
emptor could not stand in a better position 
against tne sons than toe vendee from the father, 
except that b^ing in a less favourable situation 
than the vendee to prove proper inquiry as to 
the existence of necessity or of a.itecedent debts 
of the father, less strict proof ol enquiry may 
be required ol him The burden of proving their 
existence however is not shifted by premption 
from tne transferee to die sons, unless the sons 
were parties t.) the preemption decree. The dC' 
cree which shuts the burden on the sons is one in 
execution of mortagage by the lather {Dalal^ J. 
C. and Neavc, A, J . C) Awadh Ram Singh v, 
Mahbub Khan. 10 0 L. J. 525: 

79 I C 725 : 1924 Ouah 255. 

Joint family — Father — Compromise — 

Suit by Mortgagee — Decree passed on compromise 
— Sons hoii' far bound by the dtcrcC. 

In a sait on a m mtgage executed by the father , 
of a joint Hindu family consisting of hunseil, nis 
live sons and grandsons by one of the sons, mort- 
gagee Jailed to implead as p.irty lo the sud one of 
the sons nf ihe mortgagor who was then m exis 
tence. A co.i promise decree was passed in the 
suit under wh ch the murigagee obtained posses- 
sion ol the properties. Subsequently he was dis- 
possessed by the persjn who was not made parly 
to the prior suit and he brought a suit for posses- 
sion ahegii g lhat the prior compromise decree 
saved limitation. The defe dant contended that 
the raongage as well as the corapiomise decree 
in the prior litigation were not binding upon iJim, 
Held that the compromise deciee passed in the 
prior -uit against the lather was in reality no 
better than a tra >bi-^r made by the father and the 
mere cxi^lence of ihe decree could not d<:prive 
his suns of iheir rights in joiiu lamily property. 
The plaintid could not thereiore obtain posses- 
sion of the joint family properties under ihe 
mortgage and the decree unless he could prove 
that the deb s were contracted lor valid nece-si'y 
or tor payment of an antecedent debt. (UalaJ J.) 
Ram Dayal v. Nimar Singh. 11 o. L. j. 360. 
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Joint family — Father — Gift by — Validity 

against son — Condition — Gift io wife or to mother 
— Gift to dan ih tel — Distinction, 

There is no warrant for the proposition lhat a 
member of a joint Hindu family can make a gift 
of the joint family pro ertv provided ihe pro- 
perty gifted does not exceed what he would obtain 
fur bis share rn parnti' n. That fact only fur- 
nishes a maximum limit, and the Court has to be 
satisfied tiiar tfm gift is otherwise reasonable. As 
regards its vabcU y a gdt cf joint family property 
by a father to h s widow or to his mother stands 
on a different looting from a gilt bv him to his 
dauglitcr (Can /Is Trotter. CJ and Ramesanu J.) 
Mow A SubbaRao V. Movva a dam m a, 

20 L. W. 440 : 1925 Mad. 60 : 

(1934) M. W N. 680 ; 47 M. L J. 465. 

Joint Family — Father — I nsolvenny — 

shares H I'ests in Official Assignee — Pres. 
Towns Ins Act, S$. 2. 17 and 52. 

Where one of the coparceners of a joint Hindu 
family governed by the Mitak.shara system of 
Hindu Law has been adjudicated an insolvent 
under the Pres, Towns. Ins. Act (HI of 190Q) 
such adjudicai-ion docs not divest the coparcener's 
son of his right and interest in the unpartitioned 
immoveable properly of the family or de rive him 
of his right of pre-empdon therein under the 
Punjab Pre emnti m Act. of 1913 7 B. 438 : 1 I. 
A. 321 ; 51 I. A. 129 ; 19 M. 74 ; 23 M 214 ; 42 
C. 225 ; 54 P. R. 423 Ref. (Sir John Edge ,) Sat 
Narain V. Hewari Lal. 1 0. W. N 916 : 

10 0 & A. L. K. 1332 : 1925 M W. N, 1 ; 

47 M. L. J. 857 (P. C.). 

Joint family — Fat her —Powers of — Divi- 
sion in status — Power of father to sell son s 
share. 

Where there has been a division in status bet- 
ween a fa'her and his son, it is not competent to 
the father acting al me to co^^ ey the interest of 
the son in the farrtilv propert\, (Ramesam and 
Jackson. JJ.I AVASARALA VRNKATA SESHAXfMA 
V. Avasarala Appa Rao, 20 L. W. 181 ; 

80 I, C. 79 : 1925 Mad. 125. 

Joint family — Father— - Powers — Parti- 
tion by arbiP aiion. 

A Hindu father can refer to arbitrators the 
partition of joint family property and the award 
even if it abots shares unequally is bind ng on 
the sons, in the absence of iraud and collusion. 
[Baker. J. C. and Prtdcaux. A. 7. C.) Saavai 
S iNGAI BaLCHAND V. SawAI SlNGAI LaCHMAN 
Prasad. 

1924 Nag 148. 

Joint family — Father's suit relating to 

family — How far binding on sons- 

Where a suit by the fatner ol a joint Hindu 
family relating to family property was allowed 
to be witodrawn with liberty to fale fresh suit pro 
vided cost were not pa'd in one month and ii was 
not so paid, toe result of ihe adjudication is one 
which binds ihe sons also, as the suit must be 
deemed to have been filed in a respresentative 
ca acity. 

The question whether a Hindu father represents 
his coparceners is one which has to be decided 
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with reference to the circumstances of each case, 
[Fc.uo\ /.) Hukum Mahto V, Sant Saho 

78 I. G. 19 

~J int family — Father— Transfer of ito- 

perti — Minor sons joining in alu nation. 

10 0. & A. L B. 189 : 77 I. C. 353 : 

1924 Ouch 141. 

Joiiii family — Hypo hication bond e.re- 

aitcd by father to dischaf ^e encntnbrancc on a 
proper tv acquired by pre empiion — Biudrng 
nature of. 

Where a Hindu father, hypothecated some 
items r-i joint ancestral property, in order to dis- 
cha a mortgage on another property which he 
had acquired under a pre emptiou decree, the 
tA-rs hied 3 declaratory suit against him, that the 
debt was not binding upon them. 

Held^ that it was not established that the dis- 
charge of the encumbrance at the cost of hypo- 
thecating the iamily property was for the benefit 
of famtly. {Daniels and Heave JJ.) Bhaga- 
WAT STNGH V. GURCHARAN DUBE. 

L, K 5 All. 647 Tivil.) : 1935 All. 96. 

Joint family — Manager — Alienation — 

Necessity — Antecedent debt — Rate of interest — 
Necessity fo*’. 

It is incumbent upon those who support a 
mortgage made by the manager of a joint Hindu 
family to show not only that there was necessity 
to borrow, but that it was not unreasonable to 
b ‘Trow at some such high rate and up nn some 
such termst and if it is not shown that there was 
necessity to borrow at the rate and upon the 
terms contained in the mortgage that rate and 
those terms cannot stand 41 All. 571 ; 50 I. A. 14 
followed, A debt incurred by a previous mort- 
gage is an antecedent debt even though the repay* 
ment thereof was secured by a subsequent alien- 
ation of the family estate, that is to say, by the 
executioPi of a usufructuary mortgage. It is open 
to the member of a joint Hindu family governed 
by the Mitakshara Law, whose riguts had been 
infringed by an alienation of the joint family 
property to have tlie entire alienation set aside. 
{IVasir Hasan^ J.) Mannu Lal v. Bisshambar 
Nath. 11 0, I. J. 416 : 79 I. C. 35: 

1924 Ondli 378, 

Joint fatnily — Manager- Aliettaiion — Not 

justified by necessity— AlienoFs share if affected 
by sale. 

The Privy Council in the case of Brij Narain 
V. Manual Prasad 21 A. L. J. 934 did not lay 
down that a Hindu father’s alienations which 
are otherwise invalid could be enforced against 
his own share in the joint family prooerty even 
in the United Provinces, The rule was meant to 
apply to those provinces in which the right of a 
co-sharer to dispose of his own share is recogniz- 
eti It has no application to the United Pro- 
vinces. {Daniels^ ).} Munesher Lal v. Amar- 
NATH. T», B. 6 A. 286 ; 78 I. G, 826. 1924 All. 493. 

— •Joint’ family — Managtr— Bonds execut- 

ed by y far family necessity — Defts^in existence 
and not impleaded denying HabiUtiy — UncouS’ 
cionable interest. 
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Where a bond was executed bv the karta, and 
other members i f the family, certain members 
w’ho were not impleaded, and who were in exis- 
tence a'’ the time of tne transaction questioned its 
binding character on (1) the absence of am hgal 
J ecessity (2) and at any rate no necessity for 
agreeing to such a high interest. Held, that the 
minor members who were not impleaded can 
question the author itv of the karta t-i enter into 
a contract with regard t'^ the rate of interest so 
as to be binding upon them, unless it was shown 
that the high rate of interest ngreed upon was 
necessitated by the circumstances rf the family. 
The decree bolder must prove that the rate of 
interest agreed fo was the proper rate chargeable 
in the market rehingupon. Mahadco Prasad v. 
Bessesswar Prasad, 2 Pat 48H, 

Held farther, that the question of necessitv is 
one of fact, ar^d has to be proved by evidence. 
{Jwala Prasad and Kulwaiti Sahay, JJ.) Pa- 
RAMESH\VAR PaNDEY V RAJ KishORE PraSAD 
Narayan Singh. 6 Pat. L. T. 646 : 80 I C 84 : 

3 Pat, 829 : 1925 Pal, 59„ 

Joint family— Manager — If can claim 

exclusive possession. 

The manager of a Hindu family cannot claim 
exclusive possession of the family properties 
as against other members The case of a Hindu 
father may stand on a different footing [HaUi- 
fax, A. J. C.) Khedu Singh v, Bhagwan Singh. 

1924 Nag. 163, 

Joint family — Manager — Contract to sell 

joint family properties — Enforceability against 
minor members. See Specific Performance. 

46 M.L.J. 575. 

Joint family — Manager— Debts contract 

ed — Binding nature of 

Debts contracted bv a Hindu manager will be 
binding only on him personally, unless it is shown 
they were contracted for family purposes, (S/mrir 
Lfl/, C. y. and Lc RossignoU /.) Baru v. Ralla, 
6 Lah. L J. 441 : 1925 Lah. 141. 

Joint family — Manager — Duty to keep 

accounts — Partition — Mesne profits. 

The manager of a joint family is not obliged to 
keep accounts while the family remains joint and 
where a partition is asked for partition takes 
place of the property as it exists m toe hands of 
the manager. Although there is a severaiice of 
interest from the date of the suit, it does not follow 
that the family property does not remain joint 
till it is actually divided. Hence mesne profits 
cannot be claimed as from date of suit. .(Baker, 
J. C.) Janardhan V. Wasudeo. 

1924 Nag. 315» 

Joint family — Manager — Insolvency—^ 

Position of Official Assignee. 

On the insolvency of the managing member of 
a joint Hindu family the Official Assignee succeeds 
to the undivided interest of the insolvent in the 
joint property and his rights as managing member 
so far as they can be exercised for his benefit,, 
but he is not entitled to have vested in him the 
shares of the other members though he is entitled 
to deal with them as the insolvent would lawfully. 
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have done if there be no insolvency, {^cliwabe, 
C, J. and Coleridge^ J.) Varadarajan v Srinivasa 
Kao 192-4 Mad. 792 

^ ■ Joint iamily -Manager — IJabiliiy to ac- 

count —Pariition — Micap propriation bv manager 
— Meaning of —Family houac — Residence of 
members of family in -Nature of partition — 
Provision for residence tn case of — Allotmetit of 
forfion of family house — ^iccessify —Allotment 
of for bon in other hou^e — Allotment of money — 
If and when may he made. 

When assets are traced into the hands of the 
niaiiaging-member he is bound to account for 
them on part'tion, whether his coparceners are 
minors or majors. It is not enough for him to 
sav that he has no Inn^er got th ise assets. Capital 
moneys proved to have come into the bands of a 
manager must be considered as available for 
partition, in the absence of evidence showing 
what has happened to them. 

Misappropriation of family property by the 
managing member meanr' nothing more than the 
expenditure of the money on other than justifiable 
family expenses. The right of members of one 
joiot Hindu family to the family house is not a 
right tn rem. While the house is being used as 
a family liouse, they have, nu doubt, a right to 
reside there 

Whether they have a right to any 
particular Separate room. On partition, it is 
clearly a matter for the Court arranging 
partuiun to .^ay whether it is in the general inte- 
rest 01 the coparceners that residence should be 
given in a particular house <-r not. 

Some other provision can be made if there are 
more houses than one to choose from. Provision 
may. if the general advantage of the family requires 
it, also be made in money instead of in kind. 
{Sefr^^ahe, C i. '^nd Waller, J ) The Orfictal 
Assignee v. Rajabadar Pillai 

(1924) M. W. N 192 : 19 L. W. 597 : 

1924 Mad 458 ; 34 M, L T ( H. C.} 341 : 

78 I.C. 536 : 46 M L. J 145. 

— -‘Joint family-- Manager— Mortgage of 

property — Necessity — Purchase of other lands in 
the same village. 

A loint Hindu family owned a share of a village 
aticedrally. The manager of the familv purchas- 
ed at a sale fnr af rears of roadeess another share 
of the same village. To pay off a mortgage to 
which the nroperty purchased wms subject, the 
manager raised on a mortgage of the joint family | 
property. It was shown that the purchase was 
profitable though only in a small way. Held, that 
the manager was entitled to borrow money on 
mortgage in order to purchase a share in a village 
in which the family already had a share, in a 
transaction which was not no the face of it a 
lojing one. The transaction was in no sense 
speculative but a prudent one 6 M. I A 393 ; 

4 9 C. 560 ; 1 Pat. L. T. 6 ; 46 A. 93 Kef {Das and 
Ro^s, JJ .) Beni Madho Singh y. Chander Pra- 
sad Singh. S Pat. 461, 

Joint family — Manager — Powers of 

alienation. 

The powers of alienation possessed by the 
manager of a joint Hindu family where he acts 
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for benefiting the family are the same whe- 
ther he happens lo be the faiher or not. In such 
cases he represents the whole family and all the 
members arc bound. {Kennedy, J. C. and Ray- 
mond, AJC.) Narumal Mul Cuand Nichu- 
mal 1924 S. 124. 

Joint family — Manager — Powers of 

New business. ^ 

It is not open to a manager of a joint Hin 
family to embark on purely new and speculati 
business under the plea that the expansion 
business in general will be beneficial to th . 
estate. [Ptpon,] C.) Sant Ram v. Gurdas Mal 

75 I. C. 239. 

Joint fcunily — Manager —Pronotc execut- 
ed by-Enforceability against other members — Stitt 
on debt — Decree against family properties. 

A pr* missory note made by the manager of a 
joint Hindu faintly will not be binding on the 
other members ol the iamily unless their 
names appear on the instrument even though the 
note may have been borrowed for family purposes 
17 M C. C. R. 133 ; 17 M. C C. R. 175 ; 27 M. C. 
C. R. "JS!, Ref. The creditor cannot recover the 
debt from the other members of the family who 
are not parties to the instrument and whose names 
do not appear in the instrument by basing his 
claim on the original consideration apart from the 
note. There cannot be two distinct causes of action 
the [ where the advance of the loan and the execution 
of the proiioie are simultaneous and where the 
contract of loan cannot be proved independent- 
ly of the note. 21 M. C. C. R. 317 (F. B.) toll. 

{Chandrasekhara Aiyar, C.J. and Plumcr, J ) 
SUBBA Rao V. Swami Rao. 2 Mye. L. J. 83. 

J oint family— Manager— Suit against-^ 

Minor son impleaded but not -properly represented 
— Decree if binding. 

In a Suit for sale on a mortgage executed by a 
Hindu father his minor son was impleaded but 
not properly represented, A decree was passed 
for sale oi the properties. In a subsequent suit by 
the minor to sei aside the decree, H^ld that if the 
mortgage executed by the plaintiff’s father was 
executed for legal necessity, then the mortgage 
would be bindiog on the joint family property and 
would he equally binding even though the plff, 
had not been formally impleaded in the suit, 

\ [Daniels and Dalai, JJ) Chandradip Tewari 
V. Babu Jadunandan Singh. L, R 5 a, 366 ; 

79 I, C. 1041 : 1934 A. 573. 

Joint family— Mortgage — Alienee what to 

prove. 

A mortgagee from the manager of a joint Hindu 
family must prove the necessity for the mortgage 
and also that the rate of interest fixed was rea- 
sonable. [Wasir Husan and Ncave, A. J, C.) 
Bakhtawar Singh v. Bakhtawar Singh. 

78 I. C. 232. 

Joint family— Mortgage decree and sale 

— When sale cannot he set aside by minor mem- 
bers. 

Where joint family properties were mortgaged 
by the manager, and other major members, and 
the mortgagee obtained a decree thereon without 
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making minors as parties, and the properties | 
were snld to strangers, the minors brought a sutt : 
for declaration that the mortgage was not bindir'g | 
on them on the ground of uaut of necessity. 

f/tid.that when the property had beeii sold io 
e'-ecuuon of a decree again t the father then it 
was not open to his sons and grandsons to have 
the sale set aside for want of necessitv but it was 
fu'ther t ect>«ary to establish that the debt had 
been tainted by illegality or immorality, Rama 
chancier v. Md, iVnr, 21 A. L J. 48n, and brtj 
Narain v. Mangla Prasad, 21 A. L. f. 934, 
relied on. 

He’d further, (2) lhat the word ‘ debt ’ in the 
proposition, “he may by incui-rin^ debt so long as 
it is not for an immoral pupose lay the estate open 
to he taken in execution proceeding’’ means a mor- 
tgage debt and a simple money debt, and that it is 
nor open to the minor members to have the sale 
set as de, especia'ly when rights of third partv have 
cou'C id without establ’shit g that the debt had 
been tainted with illegality or immorality. [Siilai 
man and Mookerjee^ JJ) Gajapar Pande v. 
JadurbirPande. 22 All. I. J, 980 : 1925 A. 180. 

Joint familV’-Mortgage — Father — Decree 

against sons -Proof of necessity. 

So long as the creditor is seeking to enforce a 
mortgage executed by the father he is bound to 
prove as against the sons that it was executed for 
valid necessity. But wdien once the mortgage has 
merged in a decree it no longer subsists and the | 
Judgment debt which the creditor is seeking to 
enforce is on the same footing as any debt incurr- 
ed by the ‘ather. The rule that the sons cannot 
set up their rights against ihe remedies of their 
father’s creditors for their debts, if not tainted 
with immorality is good. The decision in 

26 O C. 299 must be considered to have been 
overruled bv the recent decision of the Privy 
Council in 21 A. L. J. 93-1. {Daniels, J, C.) Gauri 
Shanker Jang Bahadur Singh. 

27 0. C. 121 ; 10 0 &. A. L. E. 49 : 79 I. C 1008 : 

11 0, L J. 246 : 1924 Oudh 394. 

■■ ■ ' Joint family — Prof)ertv — Presumption. 

There is a presumption that every Hindu 
family is joint in food worship and estate and 
this will hold till proof of division U let in. Even 
in the absence of a nucleus of ancestral property, 
property can be presumed to be jnint Lorn the 
conduct of Parlies, {Rankin and Mukcrfcc. JJ.) 
Kumuddin Dassya V, Mukta Sundari Dassya. 

80 I. C. 432 : 1935 Cal. 257. 

Joint famiiy — One member becoming 

partner — Effect of death. 

When member of a joint Hindu family enters 
into a partnership with another on behalf of the 
family, it does not make the other members of the 
family partners and on his death the partnership 
is dissolved. {Baker, J. C-) Seth Rambhan v. 
Prayaqd.aS. 20 N. L, E. 49 : 78 I C. 198: 

7 N L J. 195: 1924 Nag. 263 

'Joint family— Onus to prove ioint family 

Marsingh Das v. Ultan Grand. 761. C. 853 

Joint fdfnily ^Partition— Step mother-- 

Rights of — Co-V3idaws. 

Under the Mitakshara law, a step mother on 
ijaitition gets a share equal to that of a son. If 
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(here are co- widows, their rights are in lieu of 
maintenance and on the death tjf one, her share 
does not enlarge the other’s share but devolves 
on the sons. [Wazir Hasan and Ncave, A. J. Cs.) 
Gaya Prasad v Girja Shankar. 

11 0. I J, 286 : 78 I. C. 574 : 1924 Oudh 360. 

Joint family —Pious obligations of son 

during lifetime of father. 

As long as father alive sons’ pious obligation 
does not arise and their share is not liable to at- 
tachment and sale in execution of a money decree 
against lather. {Gokul Prasad, J.) Ram Kishore 
7'. Abdul Karim, 1923 All. 173 (1). 

Joint family — Presumption of jointness 

— Commensality — Residence. 

The questmn of separation or jointness of a 
Hindu familv is one of fact. There is a presump- 
tion that every Hindu family is joint, but where 
ihe facts show it is not joint, there is no pre- 
sumption as to the date on which separation took 
place. Com men sal ity and residence are always 
important factors in considering whether a family 
is joint or not. {Simpson, A. J. C) DhaunTAL 
Khan v. Raml.al Kalwar. 10 0. I* J. 412 : 

75 I. C 227 : 1924 Oudh 154. 

Joint family— Properly — ArqiJsition of 

— Nucleus of family property — Burden of proof. 
Where a joint family is possessed of large 

ancestral property, the onus is on the party who 
sets up a particular property is his own to prove 
his case and sho'^' it was not purchased with 
family funds. (War.ir Hasan and Ncave, A.J.Cs.) 
Gaya Prasad v . Girja Shankar. 

11 O.L.J. 286; 78 I. C. 574 ; 1924 Oudh 360. 

Joint familv— Property— Gains made by 

a mi^mber — Separate amounts. Mr. Uttam Devi 
V. Dina Nath. 75 I. c 774, 

Joint famil> — Propeaty— Inheritance by- 

collateral succession Nature of. 

77 I. C. 1028 ’ 1922 P C, 1093. 

Joint family — Property — Nature of — 

Burden of proof. 

Where there is a nucleus of joint family pro- 
perty. the burden of pmof is on the person who 
sets up that a particular property is his self- 
acquisition to show it was not purchased out of 
the joint funds. If it is purchased cut of the 
savings of income or by raising loans, it will be 
joint unRsS the manager proves the loans were 
borrowed on bis own personal responsibility, 
{Baker, J. C.) Jan.ardhan v Wasudeo. 

1924 Nag. 315. 

Joint fumity — Property — Nature of — 

Burden of proof. 

The question whether the members of a Hindu 
familv are joint or separate is one of fact. Where' 
there is joint family prooerty, the onus is on the 
party who asse^-ts there was separation to prove 
it. Various circurasiances such as cesser of com- 
mehsality, separate enjoyment of property and 
income, mutual dealings, etc., should be taken into 
consideration. {Das and Ross, JJ.) Harnarayan 
Pande v , Suresh Pande. 78 I.C 472: 1926 P. 161. 

— Joint family — Property — Question of 

status — Burden of proof. 76 I.C. 747.- 
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Joint family — Property — Throwing into 

joint f^tock — Esu'ntials of. 

Where separate property of a member of a 
joint Hindu family is claimed to have became 
joint family property as having been thrown into 
the common stock, it must be shown that ttie 
owner knew n was his separate property and had 
a clear intention to i^i\e up such rights, 
and Odgers, JJ>) Mavandi Servai v. Santha- 
N’AM Servai. 20 I.W, 813 : 81 f. C. [031 : 

1925 Mad 303. 

Joint family — Self acquisition. 

No doubt when it is proved and admitted that 
a Hindu has lived in cominonsality and possessed 
joint property, if any member of the family 
claims any property as Ids, the burden lies upon 
him to prove that it was acquired in circuni' 
stances wt ich would constitute it his separate 
propel ty. But where the deceased was a mem- 
ber rf a joint family and it was not shown that 
he acquired any education at the expense of the 
jomt family or that any money was contributed 
out of' the joint family funds to help him in any I 
of his undertakings. 

Held, that the property left by him was his ' 
separate property. 16 Bom. L. R. 10 1 P. C. and j 
12 S. L. R. 1 16 P. C. Ref. 

Every member of a joint family who is found 
to be ill possession of property at his death cm 
not nccessarilv be said to have acquired the pro- 
pel ty as a member of the joint family. [Kpnyiedy, 
J. C and fiijymond, A. J. C,) Sant Singh in 
Raribai. 1924 S. 17. 

Joint family — Separation of 07te member 

— Presumption. 

When tlie separation o*' one co-parcener is pro- 
ved, there is no presumption that the others re- 
mained united. There is intact no presumption 
remaining either way and an agreement amongst 
the remaining coparceners either to remain U' it- 
ed or (0 reunite must ha proved like ar.y other 
fact. [Daniels, J.) Saheb Singh v. Mt Indar 
Kuar. 1924 A. 730(1). 

Joint family — Separation — Outis of 

proof. 

The Onus to prove separation in the case of the 
members of a joint Hindu family is on the person 
who alleges it, the natural presumption of the 
Hindu law being in favour of the family being 
joint. [Jwala Prasad and Pass, JJ.) Nena 
Ojha i'. Parbhu Dutt Ojha. 

6 Pat, L. X. 234 : 75 L. C. 608 : 1924 P, 647. 

Joint family--~Staius— Separate trans 

actions andmutual dealings — Effects cf. 

Separate transactions by members of a joint 
familv do not bv themselves establish separation 
but mutual transactions between two members 
of a familv stand on an entirely different footing 
for if the familv were joint there can be no ques- 
tion of one borrowing from the other {Das and 
Ross, JJ.) Jay Na^ain Pandey v. Kishun Dutt 
Misra. 6 Pat. X T. 681 : 78 I. C. 706 (2) : 

3 Pat. 675 : 2 Pat. t. E. 306 : 1924 P. 551. 

Joint family — Suit against person other 

than a Karta, whether can be dtetned to he in a 
representative capacity — Suit against nephews 
alone — Share of an uncle, whether bound — Eguiiy 
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i of redemption, whether can be acquired by ad» 
I verse posses-^ioti — Assertion of title-- Quanium of 
I evidence. 

\ Even where a person is not a Karta of a joint 
I Hindu family. *here may be circumst.mces which 
; would entide a Court to hold that that per.^on sued 
1 or was sued as representing the emire family, 
j Where in the t me of the Erst regular beillecrent 
j decree of under-proprietary rights was passed in 
I favour of three brothers and two nephews — sons 
I ot two deceased brothers — and the latter alone 
! were sued for an ears of under-proorietai'y rent 
j with ttie result that the superior proprietors ob- 
I tail ed a decree and purchased the property in 
I execution thereof, while one of the brethers had 
Wiiade mortgage of the property e\en after the 
{ sale of the under-proprietary interest. 

I Held, that the two nephews were not sued in a 
' representative capacity and the sale did not 
transicr the share of the uncle who had mort- 
! gaeed the property. 

A1 hough a title can be acquired by adverse poss- 
ession in the equity of redemption, yet such 
acquisition will depend on the amount of evi- 
dence whether or not it established an open 
assertion of title on the part of Ibe person alleging 
it. \Dalal, J. C.) Thakurain Anpurna Kuar 
V. Jageshar Misra. 1 0. W. N. 842. 

Limited estate— Income from — Disposa 

of. 

The holder of a limited estate can dispose of the 
income as she likes, but if anything remains un- 
disposed of at her death, it forms part ot the 
estate. [Das and Ross, JJ.) Sheonand.an Prasad 
V. Damodar Prasad. 1924 P. 7ll (!)• 

Limited owner — Compromise — Aliena' 

tion — Distinction between — Necessity — Revet 
sioneis — Right of. 

It is now settled beyond dispute that a daughter 
as heiress of her lather takes a restricted interest 
similar to that taken by a widow with a similar 
power of disposal, This powder is conditional she 
can dis'pose of the inheritance for legal necessity, 
but it lies on the alienee to prove the existence 
ot this necessity, and this is so even tho ugh the 
absence of the necessity be not pleaded by the 
reversioner. The reversioners (grand sons) on 
the mother’s death can treat the ahenati-m as a 
nullity without ihe intervention of any Court. 

In a suit on a bond made by a person with 
restricted power of alienation the defendants are 
not required to plead the absence of legal neces- 
sity for the borrowing. It is for the plaintiEs to 
allege and prove the circumstances which alone 
will give validiry to the mortgage. Even though 
there may not be legal necessity in fact the 
alienee would be equally protected if he honestly 
did all that was reasonable to satisfy himself that 
the required necessity existed. 

It is true that the reversion is an expectancy 
but expectant reversioner’s right to sue for a 
declaration has a statutory recogo'tion and they 
would on the death of the restricted owner im 
their life time have the immediate title without 
the intervention of any Couit. And there would 
be no principle of justice, equity or good con- 
science that would empower the Court to deprive 
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them ui their legal title or to impose any restric- 
tion in dcrogatiun of it. (Sir Lawrence Jtnkins.) 
Obala Kdndama N'azaker z'. Kandasamv 
Goundar. 19 L. W. 107 : 22 A L. J. 16 : 

<1924) M. W. N. 86 : 26 Bom. L. R. 198 : 

34 M. I. T. (P. U.) 20 ; 10 U. & A. L. R, 176 : 

39 u. L, J. 194 ■ L. li. o P. C. 19 : 51 I, A. 1A5 ; 

47 Mad. 18t ; 1 O. W. N. 1 : 79 1, C. 96i : 

1924 P. C. o6 28 C W. N 1050 : 

46 M. L. J. 172 (P C.) 

Limited owner — Relinquishment — D/s- 

clairner—Ri^iht of next reversioners. 

In a suit by the nephcvvs (niotner's sons) of a 
deceased Hindu for a declaration of title to his 
estate as nex' reversioneis afier the daugliter of 
the deceased, the plaintiffs alleged that the dau- 
ghter bad relinquished Her right by keeping quiet 
and not denviug the allega'ions oi the pUiimitfs 
and subsequently by tiling a petition of disclaimer, 
at the appellate stage oi tne suit, Held, that the 
omission of the daughter to actively assert her 
rights did not amount to a disclaimer and that the 
piamtirt s suit was unsustainable. The court was 
bound to decide n the rig us of the parties 
as at the date of suit and the sub- 
sequent di-'claimer by the d'lughter on appeal did 
no. afltect the qucbtiun of the maintainability of 
the suit. {Miller, C, J. and Mullick, 7.) Ialloo 
Prasad SiNGiiz^. Lachman Singh. 3 Pat 224; 

82 I. C. 510 : 1924 P. 438. 

-Maintenance — Daughter-in-law— Right to 

get maintenance- from husband’s lamily — Extent 

1924 Cal. 364. 

Maintenance ^rani— Nature of estate 

granted— Rights of grantee, 

A maintenance grant /uric resumabie 

On die death oi the grantee ai d on the oea<h of 
the giantor. A maintenance grant is not ab 
solutely iiiconshsieiit with a grant to the dunei. 
and iHS iieirs. Such a grant is pnvia facie re- 
smnable on the death oi the grantee, but tne 
context may show that it was intended to make 
provision, not only lor the donee, but for the 
heirs of the donee. VV 'ere the gram is so eX' 
pressed ttie grantor has the right to resume the 
grant an the extincfion ot (he line of the grantee 
It is a question of eonstruciion in each case. If 
however toe grant.jr elects to recognise the 
Widow ot the grantee as having succeeded to the 
inie esi ot her husband, he cannot bring a suit 
against tuird peiso la f-^r recovery of the lands 
granted s > long as the widow is alive. {Das and 
Ross. JJ,) MAHAiiAJA Bahadur Kesho Prasad 
Singh v. Madho Prasad. 6 Par i. t. 513 . 

S Pat 880 : 1924 P. 721. 

“ ' ’Maintename — lllcgitiuu'^te sons — Vaishy- 

as — Mayunha law 

lUcguiuiate sons of the three regenerate classes 
are entitled to maintenance and their right to 
maintmiance does not cease when they come ol 
age. Tbia is the law under the mayukha which 
does not differ from the M takshara m disres- 
pect. The illegitimate sons are however not 
entitled to thctr marriage expenses. {Macleod, C 
J. and ^}iah, J d Motichand Girdharshet v. 
ChandjraBai. 26 Bom. L. B. 488 : 80 I, 0. 418 • 

1924 Bom, 421, 
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^ Maintenance— Mistress — Married wo- 

uian kept by another. 

Where a married woman whose husband is 
alive is keot by another person, she is not an 
avarudhashi and cannot claim maintenance from 
the estate ol her paramour after his death. 10 B. 
H. C, R. 381 ; 26 B. 163 not followed, {Shah, A. 
C. /. and Crump, J.) Anandilal Bmagchand v. 
Chandrabai Tatya. 48 Bom. 203 : 

26 Bom. L. R. 63 ; 80 I. C 536 : 1924 Bom. 311. 

Mar-iienuncc — Rate of — Circu msiances 
to be taken into account b \ Court. 

The principle which should govern the Court in 
fixing the maintetiance of a Hindu widow is first 
to look to ihe mode of life of the family during 
her husband’s life time and the amount fixed musi 
be sufficient to allow the widow to live as far as 
may be consistently with the position of a widow 
in something like the same degree of comfort 
and with the same reasonable luxury of life as 
she had in her husband’s bfe time. Then to see 
w’hat the husband’s estate is and also to see how 
far that estate is sufficient to supply her with main- 
tenance on this scale, without injustice to other 
members of the family who also have their rights 
to maintenance out of the estate like her. 9 C. 
VV. NT. 651 Foil. [Kajiji, /.) Bai Pratapgavri v. 
Mul Shankar. 26 Bom. L. R. 269 : 

80 I. C, 173 : 1924 Bom. 353. 

- Maintenance — IVidow-'Enhanced main- 
tenance in hilure— Release of right of—Validitv 

— Rtsidence—Right of— If separate from that of 
maintenance* 

An agreement by a Hindu widow to receive 
mainienance at a particular rate is, no doubt, not 
binding for all time ; but an agreement which 
goes further and binds her not to claim a h’gher 
rate even in changed circumstances is binding on 
her. 

Quaere : Whether the right of residence is a 
separate right from that of maintenance. [Phil- 
lips aiid Venkatasubba Rao^ JJ.) Ayvadev^ra 
.Mohanleswara Rag 7). Ayyadevara Dttrgamba. 

19 L. W. 165 : 34 M. L. T. (H. C,} 47 : 

(1924 M. W. B. 266 : 1924 M?.d. 687 : 

47 Mad. 308 : 78 I. C, 831 ; 46 M. L. J. 189. 

Maintenance — Widow of a co-parcener— 

Righ* to a charge-’ Joint family property — Liabi- 
lity of — Decree — Rights of purchasers. 

It is a fundamental ru^e of Hindu law that a 
widow of a co-parcener i s entitled to mainten- 
ance out of the whole of the property belonging 
to her husband’s famiU. Apart from the question 
how far purchasers from the husband's co-parce- 
ners wall be affected by the claims of the widow 
by the fact that a decree for maintenance charges 
only some of the properties with the payment of 
it, it is impossible to lav down that such a decree 
effects any change in her right to proceed against 
properties not so charged for recovering what is 
due to her unle^^s uptm some contest the Court 
decides otherwise, {Plumer and Snbhanna, //.) 
Bhagya Lakshmamma V. Mahishi Man jap pa. 

2 Mys. L. J. 171. 

Marriage — Members of different Sudra 

Castes — Validity of. 
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The marriages between members of different 
Sudra castes are valid under the Hindu Law. 
Marriage between a Kayastha and a Doni valid. 
The Bengali Kayasthas are treated as Sudras in 
Calcutta High Court 

Upon the authorities it does not appear that if 
a marriage is otherwise valid it becomes invalid 
because it is opposed to the usages of the com- 
muniiv and is not recognised by them as vahd 
and Panlon, ] J .} Bhola X’atk ^firTi-R 

Empkkor, 51 Cal 488 : 28 C. W. N. 323 : 

81 I, C. 709 : 25 Cr L. J. 997 : 

1924 Cal. 616 

Marriage-^Milakshara Law—Prcsump- 

iion. 

Under the Mitakshara Law^ there is in the 
^absence of any evidence to the contrary a pre- 
sumption that the marriage was in one the 
approved forms. [Dalai, J. C.) Mr Umr’ad 
Kuar V. Sarhajit 1 0, W N 579 : 

10 0 & A. L R 1030. 

Marriage-Mother’s rights— Absence o'" 

consent of father. 75 I. C. 24 

■ Marriage. — Provinon for marriage ex- 

peni^cs for unmarried co-parceners — Whether 
allowable. 

Held, in view of the decision of the P, C. in 
Ramalinga Annavi and another v. 'PJarayana 
Annavi and others in which it was held that 
-a member of a joint Hindu family who is then 
unmarried, is not after the institution of a suit 
for partition entitled make p’'ovision in the 
partition for his marriage expenses, aUhongh he 
marries before the decree in the suit is made. 45 
M. 489 relied. [Scolt-Smitli and Fforde, JJ ) 
Bholi Bai V. Dwarka Das. 5 Lah. 375. 

— Marriage — Remarriage — Succession. 

The second marriage of a Hindu lady does not 
affect the right to which she became entitled by 
virtue of the first marriage. Nor does it affect the 
right of the collaterals of her first husband to 
succeed to her stridhanam property, [Kanhaiya 
Lal,J.) Mt. Rukka V. Chhiddu. 

L E. 5 A. 160 : 1924 A. 464. 

•Marriage — Sub-castes — Validity of — 

Issue Legitimacy. 

A Hindu may marry a woman of a iDwer class 
or grade within his caste and may thereby fall 
into the clas.s of his wife. Rut in the absence • f 
a Custom to such effect, the marriage is valid and 
the issue legimate with rights of inheritance. 
{Sulairnan and Kanhaiva Lai, JJ.) Hak Prasad 
V. Kewal. 22 A L. J. 1009: 1925 A. 26. 

Marriage — Validi{y—Ahse?ice of guar- 
dtatPs conseiU — Effect. 

A Hindu minor’s marriage is not invalidated by 
wa^t of the guardian’s consent {Maritneau, J ) 
Buelu Mal V. Hardwari Mal. 

79 I. C. 451. 

’Migrating family— Law applicable to— 

Nagar Brahmins — Migration from Guzerat to 
IJn lied Provinces — M ay ukha — iV z takshara. 

The law of succession is, in anv given case, to 
be determined according to the personal lavv of the 
individual whose succession is in question. 

Y D 1924—44 
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Prz//;u any person governed by the Hindu 
law is held to be subject to the particular doctrines- 
of the Hindu ia^v recoeni^ed in the province in 
whicfi he is residing. The law becomes the per- 
sonal law and pan of the s atus of every family 
residing iii it. Consequently where anv such 
family migrates to another province go'-'crned by 
another law, it C'srries its own law with it. Held, 
that the Nagar Bralimins who had migrated about 
three hundred years ago from Guzerat and settled 
in the Uintecl Provinces were governed by the 
Mifakshara as mochfied bv the Vyavahara 
Mayukha Even if ihe migratnuj was before the 
Mayukha was written, if meielv embodies a 
pre-existing custom and the parties would be 
bmnd thereby. 24 A. 2. < ; 47 I. A, 213 ; 29 C. 
433 Pel. {Linasay and Kanhaiya Lal^ JJ.) 
lAWAhiK T.al 7- fARAU Lal 22 A. L- J 49 : 

L. E 5 A. 130 : 46 A. 192 : 79 I. C. 861 ; 

1924 A 350. 

Minor De facto guardian — Powers of. 

Under Hindu Law the nower of a dr facto 
guardi'in as regards the alienation of a ininor':^ 
property are co-e.xtensi ve wut > those of dejure one. 
If made in the interests of the minors it has the 
I same legal effect as that roada by the latter. Where 
ihe latter has neglected to perform his duties or 
has shown apathy or h stility as regards the in- 
terests of the minors, the posinon of the defaoto 
guardian becomes even stronger, especially m a 
c ise where he has a personal interest in the 
matter along with that of the minors on whose 
behalf he acts. [Pipon, J . C.) Suxdar Singh c. 
Raghbir SiKGH. 75 I. C. 384. 

'Minor — Guardian — Debt borrowed for 

purchase of property for minor nding charac- 
ter of, agaiusc minor's estate or heirs — Purchase 
beneficial to minoy^ Effect— Creditor' $ rights in 
such case. 

Wiiere ihc guardian of a minor borrowed 
money for purchasing property for the minor and 
executed a promissory note therefor, held, in a 
suit on the njie brought alter the minor's death 
against his heirs, that, even assuming that the 
purchase was for tne benent of the minor, the 
debt was not binding on the minor’s estate or the 
heirs of the minor, but that the plaintiff was en- 
titled to a decree against the lands actually pur- 
cnased with the money advanced by him. 
{Krishnan and Odgers. JJ.) Jeladi Buravya v. 
PONDURI KamayYA. 47 Mad. 449 : 46 M. L. J. 49 : 

19 L. W 67 : (1924) M, W. N 42: 
78 I. C. 90: 33 M, L. T, (H, C.) 2^4; 1924 Mad. 472. 

Mino7 — Guardian — Sale of minoPs 

property — Validity — Portion of a ale price agreed 
to be left with vendee to be paid by hirn to the 
minor on his att dning maioyity — Vender, execut- 
ing bond thereafitr — Sale if rendered invalid 
thereby --Vendor's lien if lost by reason of sttch 
arrangement. 

A guardian of a minor sold property of the 
minor, and, as part of the transaction of sale 
agreed that the puw'haser should withhold one- 
third ol the entire purchase-rn' nev and keep it 
in his hands till the minor attained maiority. 
SimuUaneousl V with the sale, the purchaser 
executed a bond to pay the balance of the pur- 
chase moneyon demand by the minor immediately 
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after he attained majority, fn a suit brought' 
bv the minor nn atfaiai'-g age to set aside the 
sale, it was argued, inter alia, that the deposit of 
the balance of the sale price with the vendee 
indicated that there ^vas no immediate necessity 
for the sale and fhat it was imprudent transaction 
as the minor’s guardian ran the risk of the ' endee 
becoming insolvent before the minor came of 
age. 

Held, that the circumstances of the ca^e amnlv 
justined the sale bv the enardian, and that it was 
not invalid on account of the arrangement entered 
into as regards the balance of the sale price. 

Per Spenesy The. arrangement as to the 
balance of the sale price did not pnt e- d t 
the vendor's statutory Hen therefor. 35 M LJ. 305 
considered. {Spencer and Srinivasa Aiyargar, 
JJ .) Karxati Muxayya t). Mitta Krtshnayya, 
20 L. W. 695 : 47 M. L. J. 737 

Mi nor — G uardi a ns hip — Mother — Pa te. r 

nal unde. 

The mother and not the paternal uncle 
is the natural guardian of a minor member of 
a joint Hindu family and consequently wh'de 
the mother is aUve the paternal uncle cannot 
affect the minor’s interest tn the jo’nt family 
properties by professing to act as guardian for the 
minor, [Le Rossr^nol, J.) Hardwari v. Chuni 
Lal. 6 Lah. L, J. 182 : 80 r. C. 735 : 

1924 Lab. 533. 

' - ‘Pariitiofi — Agreement for devolution of 
share — Validity of. 

At a family partition between a Hindu father 
and his sons it was agreed between them that on 
the death of any one of them h’S shai'e should 
pass to the other two and after the death of anv 
two of them the right of inheritance should 
devolve op tlte last survivor. Held, that it was 
open to the parties to enter into an agreement of 
the kind in que.stion. It was not however com- 
petent for them to lay down a rule of inher tance 
for the property in the hands of the la^t in dero- 
gatio 1 of the ordinary rule.'* of Hindu law, 
{Meat's, C. J. and Pig^ott, J.) RageshaR Rai v. 
Mt. Mahadf.i. 22 A. L. J. 419 : I. E. 5 A. 282 i 
79 I. C. 514 : 46 A. 525 : 1994 A 461 (2) 

Partition — CoGicirs — Maintenance of 

widow and daughter met by one of the co heirs 
’^Family property is liable for the expenses so in- 
curred — Money spent for matnage of daughter 
— Provision for marriage of males. 

Where one co-heir spent a certain sum on the 
maintenance of his mother and sister, and it was 
contended that the co-heir having spent it out of 
his own free will, cannot claim contribution from 
the other heirs, and that the claim of a widow for 
maintenance is not a charge upon the estate of a 
deceased husband until it is fixed and charged 
Upon the estate either by a decree, or by mutual 
agreemcet between the widow and the holder of 
the estate. 

Held, that the other co-beirs are not entitled to 
partition of their shares without reimbursing the 
co-heir* for their share of the expenses borne 
by him* which they as well as he, were legallv 
bound to bear out of the estate. Male co-parceners 
who are unmarried at the time of partition cannot 
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claim a provision for marriage in anticipation. 
[‘^cott-Sfuiih and Ffordc, JJ,) Bholi B.at and 
Narain Das v. Dwarkadas and another. 

6 Lab. 376. 

Partition — Co-parceuer — Brothers — No 

severance oj joint family as between a brother 
and his own sons. 

The effec? of the separation and partition bet- 
ween a Hindu Co-parcener and his brother, after 
the death of their lather is not to cause, by im- 
plication of law, a separation between him and 
h'S own descendants and to make them cease to 
constitute amongst themselves a joint family 
unless it was proved that they had agreed to con- 
tinue to be a joint Hindu family, 30 C. 723, 30 C. 
738 Ref. [Sir John Edge ) Hari Bakhsh v, 
Babu Lal* 5 Lab. 92 : 34 M. L T (P. C j 70 : 

L K 5 P. C. 113 : 22 A L. J. 254 : 
28 C. W. N 953 : 1924 P, C. 126 : 20 L. W, 406 : 
(19241 W N. 650 : 26 Bom. L. E 1108 : 

1 0. W. N. 536 : 47 M I. J. 938. 

Partition— Evidence of — Alienation of 

shares, '0 0 & A. L, R. 194 : 27 0 C. 140: 

77 I. C. 329 : 1924 Oudb 120 (2), 

■ — Partition— Evidence of — Separ^-te living. 

1924 <mdb 115. 

Pariih'on — Evidence of— Separation in 

status — Entries in wajib'Ul-arz, 

On a question arising as to whether the hus- 
band of a Hindu widow had died a senarated 
member or as a member of a joint Hindu family, 
reliance was placed on certain entries in the 
wujib-ul arz p*ei'ared at the regular settlement 
when the husband oi the widow was alive. The 
wajib-uEarz recited that every year there took 
place a rendition of accoutds among the co- 
sharers Held, that the entry wa«: strong evidence 
of sej.iaration, for the manager of a joint Hindu 
family was not liable to account to the co-parce- 
neni. {Simpson, A. 7, O] Lkchhmi MaRayan v. 
Salig Ram. 11 0. L. J. 154 ; 1924 Oudh 428. 

Partition— Evidence of — Separate Iran- 

saettnns - Transactions between members. 

Separate trai^sactions by members of a joint 
family do not by themselves establish separation,, 
but mutual transaction between two members 
of a family stand on an entirely different footing. 
If the family was joint it would be impossible 
for one member to borrow money from another, 
for the fund would be a common fund. [Das and 
Ross, 77.) jAi Narayan Pandey v, Kishun 
Dutt Misra. 

b Pat. L T. 581 : 2 Pat. L. E. 306 : 
78 I. C. 705 (2). 3 Pat. 575 , 1924 P. 651. 
Par lition — Evidence of entries in re- 
venue papers. 

In the absence of any other evidence, mere 
entries in the revenue papers could not be ac- 
cepted as evidencing a divided status in a joint 
Hindu family. {Wa^ir Hassan, A J. C.) Jaisi 
Ram V. Raj Bahadur Kurmi. 11 O. L. J, 87 : 

1924 Oudb 326. 

Pariiiion — Father and sons — Be-uniott 

— Minor sons— After born sons. 

Where after a partition between a father and 
sons* the minor sons remain with the father aneb 
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even after attaining majority live with him, con 
duct his business litigation, the evidence 

establi^'hes re-union, They are bound by his acts 
as manager. After born sons are in the same 
position. [Kendall, A. J. C.) On’Kareshvvar 
Prasad v, Dushyant Prasad. 

82 I. C. 10 : 1925 Oudh 56 

— Partiiion — Grandntdher — Right to 

sliarr — Benares School 

Under the Benares School, a grandmother is 
entitled to a share when after the jwner's death, 
a partition takes place among the grandsons. 
[IVahh^ A. C, and Sidaifrian, JJ Kanhaiya 
Lal IK Gaura. 22 A. I. J. 890: 1925 All* 19. 

Partition — Institution ot ^^^it by two 

fniiior plaintiffs — Decree — Ko severance of inter- 
est bciiueen plaintiff s— Interest. 

If in a suit for partition instituted by one or 
more members of a jnint Hindu family a decree is 
passed, the effect of the decree on thf^ status of 
the remaining co-parceners must be determined 
bythetprms of the decree. Where two minor 
brothers represented by a next friend sued for 
partitioa and a comoromise decree was pa^^jsed 
allotting two-thirds share of the whole family 
propert es to both the plaintiffs without specify- 
ing their individual share, held, that the decree 
did not effect a severance in stams between the 
plaintiffs intersc, 4 5 M. h. T 355 ; (P.C.) 30 Cal. 
23U 253 ; 31 M. L. J 472 ; 33 M. L. J. 759 relied 
on. [Spencer, O. C. J. and Knniuraswami Sastri, 
Jj SE^J(saDA Goun’dan^/. Muthu Goundan, 

19 L. W 533 : 1924 Mad. 625 ; 
{19241 M. W. N. 376 : 78 I. C. 927 : 
47 Mad. 667 : 46 M. L. J 404 

PartiMon — Joint business — Dissolution 

— Cause of action. Mt Jatti v. Batwari Lal. 

28 C W N. 785. 

Partition — Lists allotting properties to 

the sharers — Admissibilitv in evidence without 
registration. See Registration Act, Ss. 17 f2) 
and 49. 19 L.W, 494. 

Partition— Minor cn^parceners, 

A nartition ca^ validp- take p’ace among minor 
co-parceners if thsv are prone^-lv represented bv 
their guardians. It thf*re is nothing to shov that 
such partition was unfair, it is binding on them. 
{Krishnan,!.) Devarajulu Naidtt Kondammal. 

80 I. C. 929 : 20 L. W. 754 

.Partition — Onus — Joint Hindu family — 

Co^ 7 l ‘^ — Maintennnce in shares. 

Where t^e parties lived among Coorgs and 
thev had adopted ihesystenn of maintenance in 
shares, it could not amount to a division in status. 
According to orrlinarv Hindu law if a division of 
ancestral nroperty ^3 alleged, the onus of proving 
it will ordinarilv lie ''pon those who assert the 
division. (lTn/50«, J. C ) Lakshmiah y. Ganga- 
DHARIAH. 2 Mys. L. J. (JB. and Cd 16. 

Partiiion — Partial partition^ Suit if 

maintainahle —Property in the hands of tenants 
In a parl'tion suit the pl.aintiff omitted several 
prope'ties belonging to the familv, hut in the 
hands of tenants. Held., the suit as framed was 
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bad. but opportunity should be given to amend 
the plaint. { Devadoss and Jackson, JJ.) Gooty 
Agrahakam Subkamaniam V. Ram^chandra 
Rag. 47 M. L. J. 908, 

Partition — I\irtial separation of some 

membets — Effect on others 

Where one member of a joint Hindu family 
separates from the co parcenary an agreement 
among the remaining members of a joint family 
to remain united or to reunite must be proved 
like any other fact, 30 C. 725 Kel. [Baker, O.J.C.) 
Baboolal V. Dhika. 7 N. I. J. 77 

^Partiiion—Pyoi’ision for future marriage 

or janeo. 

Where joint family properties are partitioned, 
it is not allowable to make piovision f'^r marriage 
or janeo in anticipation. [IVazir Hazan and 
Ncave. AJ. C.i Gaya Prasad v. Gjkja Shank fr. 
11 0. L, J. 286 : 78 I. C, 574 : 1924 Oudb 360. 

Partition — Portion left undivided — Right 

of widovv of oue of the members to demand rar- 
tition. 77 L C. 914. 

Pa-titioD — Presumption. Mt. Jatti v. 

Banwari Lal. 28 C. W. N. 785. 

Partition — Presumption. 

10 0. A. L. R 33 : 1924 Oudh 46. 

-Partition — Property set apart for trust 

acquired by one member — Claim of the other. 

1924 Rom 239. 

Par at ion — Relinquishment by father — 

Provision for mai ntcnancc— Effect of. 

A family does not continue to be joint in cases 
where there is a relinquishment by the father of 
his siiare subject to a provision for maintenance. 
0 Mad 71 Doubted. [Ratnesam and Jackson, JJ.) 
Taduri RamachaNdra Jagannatha Rao V. 
Vadrevu ViswESAM. 19 L. W. 691 : 

1942 Mad. 682 : 80 I. C. 228 : 47 Mad. 621 : 

46 M, L, J. 590. 

Partition — Rc-union — W he it effec ted — 

on status^ 

For a re-union according to Hindu law two 
things are essential ; firstly, that one can rc-imite 
with his father, brother or paternal uncle only ; 
secondly, the reunion must take place after 
senaradon so that the parties seeking to re-unite 
must have separated before the re- union. 

The effect of a re-union is to place the united 
co-parceners in the same position as they would 
have been in, had no partition taken place, with 
rights of survivorship Where after a partition 
two brothers agreed to live together and hold the 
property in certain specified shares. Held, it does 
not amount to a re-union under the Hindu Law. 
ijwala Prasad and Ross, JJy) Nena Ojha v. 
Parbhu Dutt Ojha. 5 Pat. L, T. 284; 76 I C. ^08: 

1924 P. 647. 

Partition — Right of member of a ^oint 

Hindu frtmily- Suit for declaration of right 
It is not open to a rrember of a joint family to 
sue for a declaration that he has a parricnlar 
share in the property. The exact extent of his- 
share can only be determined at the time when; 
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the separation actually takes place. A.C.] 

and Sui'aiman, 7.) ' R^msarup Mt, IvATAULA 

L. E .5 A. 723. 

Parti ti on — Sc vcra ncc of i ntcrssf—Xoti cc 

to other CQparcotcys if essential. 

An unequivocal expression of an intention to be- 
come divided in status constitutes a severance 
in Hindu la^v. For the severance of interest to 
take place, notice to other coparceners of the 
intention to separate unequivocally expressed is 
not a condition precedent. The separation is an ; 
act of individual volition and does not depend for i 
its effect on the consent or agreement of the ! 
other CO parceners. 43 I. A. 151; 41 I. A. l."9; 49 j 
I, A. 163 ; 49 I. A. 35S Ref. A separation niav j 
take place even in the absence of other copar- 
ceners. (IVazir Hasan and Xcavc, A J. C.) 
Mt. Rachhpali V . AIt, ChaxdResar Dei. 

10 0. L. J. 695 : 78 I. G. 256: 

27 0 C. 114 : 1924 Oudh 252 

Parti ti on — Sisters— Stir vivorsh ip— Right 

to, -adien lost. 

Two step-sisters, who inherited their father’s 
properties after the death of his widow, divided 
his immoveable properties under a partition deed | 
which after reciting a prior partition of moveables , 
allotcd various items of land to each of the sisters | 
and closed with the following clause “Hence- I 
forth the oidy relationship between us will be one 
of friendship and not of property’’. Held, on a 
construction of the document, that the parties 
intended not meTel 3 ’ to give their present right to 
the properties, but to exclude the right of succes- 
sion bv survivorship in case One of them pre- 
deceased the other. 3 M. 29o ; 14 AJ. L. J. 175 ; 
26 M L. J 479 dist. {K^ishnan and Waller. JJ.) 
d^UKiiANi Ammal Narasimhachariar. 

19 I. W 465 : 1924 Mad 698 : 

34 M. L. T. (H. C.) 29 ; 78 I. 0. 173: 

46 M. I. J. 285 . 

Partition— Step mother — Right to share — 

Mitakshnra, 

At a partition between a father and his sons, 
the step- mother is entitled to a share under the 
Alibakshara law. 31 B 54 foil. {Macleod^ C J. \ 
and Shah, J.) Hosbanxa Dev.4N'xa v, Devanxa I 
Sann’appa. 26 Bom. L. E, 424: I 

48 Bom. 468 : 80 I. C, 463 : 1924 Bom. 444 | 

—Partition — Unequal shares — If legal 

There is no absolute rule that a partition must 
'be in equal shares although generally it is so. A 
member of a joint Hindu family may of his own j 
free will accept a smaller share than he is entitl- 
ed to. [B'->ker, J.C. and Predeaux, x4. J. C.) S.UVAi 
SiNGAl BALCHxVND V. SaWAI SivGAI LACHMAN 
Prasad. 1924 Nag. 148, 

■ — 'Partition — ■ Unilateral declaration — 

InsHtutio'n of suit — Withdrawal of. 

When there has been an unequivocal declara- 
tion his intention to become divided by a 
member of a joint Hindu family and this inten- 
tion has been cocatnuntcated to the other mem- 
bers of the family, this declaration effects a divi- 
sion in status. The filing of a suit is such a 
declaration but where a suit for partition is filed 
and is subsequently withdrawn by the plaintiff 
Tcvho continued in a state of jointness with the 
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i others members of the family, the intention to 
1 divide must be deemed to ha\ e been abandof'ed 
j and no divisiou in ta’ns is effected. 33 M L. J. 

I 759 ; 11 L. W. 6U followed. iPhilltps, J) 

I Krishn'aswAmi Naidu V , Perumal Alias 
i Nammayya. 20 L- W. 640 : 

! (1924) M W. N. 742 : 1923 Mad. 112. 

i 

1 Religious Endowment — Idol — Right of 

I suit — Shebait — Adverse pos^iessiou — Running of 
j — Position of shebait — Absence oi shebait — 

; Effect of. Sec Adverse Possession. 
i 510 953. 

Re-union — Who can reunite - Effect of, 

yC' union. 

A reunion can only be effected validly as ''ct- 
weeri the parties or some of them who made the 
original separation. 3 B. C, R. 69, 30 C 726 : 35 
C 72i Ref, To constitute, a reunion in the techni- 
cal sense there must first have been a separation 
between the parties who afterwards reunite, 
[Chandrasekhara Aiyar, C. and Plumer, J ) 
Ramachak V, Sha MANNA, 2 Mys, L. J. 89. 

Reversioners* interest not protected by 

widow. 

The reversioners are not barred by the decision 
against widow where she does not avail of op- 
portunity to protect the reversionary interests \Li 
Rossignol and Huyrison, JJ,) Bajrang Das Vi 
Ghani Ram, 1923 Lah. 299 (2). 

; -Reversioner — Remote reversioner- -Rights 

I of. 

1 A remote reversioner of a deceased Hindu is 
i entitled to have an alienation made by his widow 
I declared not binding after (he death of the widow, 

, when the nearer reversioner is in collusion 
' with the widow. (ATaiaf, A J.C.) Anandi Din v. 

1 Ram Sahai. 10 0. & A. L. E. 305. 

1 27 0. C. 173 : 11 0 L. J 236 ; 

j 1 0. W. N. 24 :T924 Oudh 38T 

I Reversioner — Right to sue to set aside 

: alienation, 

I Under the Hindu Law the daughter and her 
i son are admittedly the next reversioners and these 
having given consent to an alienation the remote 
reversioners have no right to question it. 
[Abdul Raoof and Martincau. JJ.) Arjan v. HaRI 
Ram. 6 Lab. L. J. 93 : 

80 I C. 523 ; 1922 Lab 464. 

'^Religious endowment — Pnjaree M^ho- 

mcdan. 

Held, the Mahomedan Mali who w’as also one 
of the pujaries was entitled to continue his right 
acquired by custom. The rights of receiving 
offerings and pertormmg the duties of pujari 
which were very simple were connected and the 
iMauomedan pujari was entitled to both. 
[Stuart, J ) Babu V. SUKKHA. 1923 All, 165, 

— ’•Sifidhan— Inheritance — Marriage in ap- 

proved form. 

The heir of a womau to her stridban property 
is the nearest kinsman of her husband and not of 
her father, where the marriage is in one ot the 
approved forms. [Dalai, J. C.) Mt. Umrao 
Kuar V . Sarabjit Singh. 

1 0. W. N. 579 ; 10 0 & A. L E, 1030, 
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Succession. Sec Hindu L,aw, Inherit' 

.\NCE. 

Texi^—Mitakshara silent— Other hooks 

• — Value of. 

VVhere on particular topic, the Mitakshara is 
silent or not clear, Courts can go to other recog- 
iiiseci authorities for the law on the sebject. 
(H’nts//, A C, J. and Sulaiman, J,) Kanhaiya 
Lal V. GauRa, 22 A. L. J. 890 : 1925 A. 19, 

I'rnst — Failure to appoint trustee — 

A trust, according to Hindu Law, cannot fail 
for want of the appointment of trustees and the 
Court can appoint a manager on the failu*^e of 
those entitled to appoint him. {Abdul Rtwof, J .] 
KidaK Nath Wazir Chaxd. Yo L C. 903, 

1924 Lah. 692. 

Widow — Adoption by lier — Suit by male re- 
versimer to recover possession of estate 
on the deatli of widow dispnti-.g the adoption-— 
Limitation — Art. 144 applicable. See Ltm. Act, 
Alts 118 & 144. 46 M, L. J. 598. 

Widow— Accretions — Savings from in- 
come — Intentioif . 

T e que^tiofi whether anv property acqu-red by 
a Hindu wid >w fro n the savings from income is 
an accretio to the estate is one of intention on 
her part. In the absence of anything indicting 
the contra v, u may be presumed to be an accre- 
tion, {Martinrau and Campbell Jd ) Mt. Tehl, 
Kaur V. Amar Nath. 

79 I. C. 670 ; 1925 Lali 2. 

Wido-u) — Alienation — Acquiescence — 

FJ a tu^c of — Proof. 

A plea of a 'quiescence bv inaction on the part 
of a revisionarv heii nusi be very clearly made 
out, if it isrei'cd o i as a bar to the enforcement 
of his rights Laches to bar a plaintiff's right 
must amount to wa’ver, abandonment or ac- 
quiescence and to raise a p esumoiion of any of 
the e t e evidence of C‘'nduct must be plain and 
unambiguous. {Rinkhede A. J. C.) Narayan v 
Mt. Tulshi 80 I. C 607 : 1925 Nag, 104 

Widow's aliena'ion — Attestation 6>' tc- 

versioners witei her evidence of consent — Estoppel. 

Wnere tho - ev^msionei s, attested a mortgage 
deed executed by a widow before ihtrSub registrar, 
in resDect'>f a debt for 'he reversioners themsewes 
as principal debtors, hcld^ that though mere at- 
tC'-tation is not sufficient to fix a part^ witn know- 
ledge of the deed attested, the att station Com- 
bined With other circumstances may amount to 
evidenf'e of Cnsent The reversioners weie es- 
topped from questioning the validity of the trans- 
action as they were aware id the nature of the 
transaction. {Daniels^ and Ffeaic, JJ.) Ramadhar 
y, Bagawan Singh. L, R. 5 All. 644 (Civ). 

Widow — Alienation — Bcnatni — Nature of 

— Effect 

Though under the Hindu Law, a widow's ali- 
enation is Only voidable, an alienation which is 
only a benami transaction has no legal effect, 
( MAlcr, C J. and MuUick, J.) BlilKARl Behera v, 
SitAMANi Devi. 192'* P, 706. 


HINDU LAW. 

Widow — Alienation — Consent of rever- 

1 sioner — Attes-aiion — Estoppel — Receipt of benefit 
j by reversioner — Ratification. 

An alienat'on bv a Hindu widow is net void 
I but ->n]y voidable at the instance of the rever- 
I sioners. If ^he reversioner before or alter the 
reversion has ialien in, gets a benefit out of the 
tran-action of alieuation on the footing of its 
validity, he must be deemed to have ratified it. 
V ry often attestation of persons having a pos- 
sible interest in the property is taken wito a view 
to make the transaction binding on them later on. 
The attestation of a person having a tangible in- 
terest in the property dealt with by the document 
mav be taken as proof of his consent to and 
knowledge of the correctness of the recitals in 
the deed. [Kutnaraswami Sastfi, JJ.) Nayakam- 
MAL V. iMUNUSWAMI MUDADIAR. 

20 L. W. 222 : 1924 Mad. 819, 

-AVidow — Alienation — Consent of rever- 
sioner Effect of — Transfer in favour of rever- 
sioner. 

The consent of the nearest reversioners to an 
alienation by a widow does not constitute absolu- 
te proof of the validity of the deed but it operates 
by raising a presumption that the deed was ex- 
ecuted for legal necessity. Where the transaction 
is m favour of a person having a direct interest 
in obtaining it (i.e.) of the presumptive reversioner 
himself or as in the present case of his son, 
the presumption of the transaction being a proper 
one disappears. Where the deed is in favour of 
the son of the person whose consent is relied on 
it is necessary to offer other evidence in proof of 
the legal nee ssity. {Daniels, J.) Todar Mal Vc 
Kishen Lal. L. E. 5 A. 395: 

79 I, C, 1007 : 1924 A. 919. 

Widow — Alienation — Co-widows — Gift 

to daughter— Death of daughter — Right to sue 
for possession from daughter's heirs. 

Where two co- widows in possession of their 
husband's estate as his heirs, made a gift of a 
portion of the estate to the daughter by one of 
the widows and subsequently the daughter and 
her mother died. Held that it was not open to the 
surviving co-widow to sue for possession of the 
whole or moiety of the gifted property from the 
hands of the daughter's heirs. So long as one of 
the widows was living the interest vhich she 
had in her husband's estate would enure for the 
benefit of the daughter and her heir. The gift 
would be operative during the life-time of the 
survivor of the widows. [Maclcod, C. 7, and 
Shah, J.) Dhanji Natha y, Dhu.ma Hiraji Mali. 

26 Bom. I, E. 277 . 80 I. C . 234 : 1924 Bom, 882, 

' Widow— Alienation to daughter — Death 

of daughter — Effect, 

Where a Hindu widow makes a gift of pro- 
perty to her daughter, the gilt is Vdlid for the 
liie-time of the widow ; and 'f the daughter pre- 
deceases the widow, the stridhanam heirs of the 
former take the property until the death of the 
donor. [Kinkhcde, A, J. C.) Narayan v. Mt 
Tulshi, 80 I, C. 607 ; 1925 Nag. 104, 

Widow — Alienation — Gift to one of three 

daughitrs— Acceleration, 
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Where a Hindu widow inakes a ^ift of her 
Husband's pioperty to one oi three daughters, it 
is not good as a valid surrender since a surren- 
der to be valid must be in favour ot aJl the rever- 
siouers nearest in degree if there aie more than 
one ot that class. 42 M. 523, 532 ; 56 M. L. J. 
493 ; 22 A h. J. 472, 42 B. 719, toll. iDameis 
and Xcai'e, d. J. C.l Bt-HU Pandh v. Mt. Dalh- 
MA, L. E. 5 A. 661 ; 80 L C. 4 : 1925 A. 8. 

IVidoiv— Alienation — Gift— Religious or 

pious purpose— Gift to Gaya priest^ValidiLy ^ f. 

A Hiiidu widow has a la.ger power of disposi- 
tion for religious or chant ible purposes which are 
supposed 10 conduce to the spiritual welfare of her 
husband than what she possesses for purely 
worldly purposes. 43 C. 574; 16 A L. J, 646; 19 A 
L.J.499 Rei. A Hindu widow made a valid Suplial 
Shankaiap to a priest ot Gaya oi some propeny 
bearing a very small pr portion to the total pro- 
perty inherited by her from her husband. Held 
that the gift was valid and binding on the rever- 
sioners. [Lindsay and KanhaiyaLaL B.aloeo 
Prasad Kaja Fateh Sixgh. 22 A. L. J. 490 : 

78 I. C. 654 : L. E. 5 A 270 : 

46 A. 533 : 1924 A. 933. 

Widow — Alienation— Necessi'v — 'Liabi- 
lity to [. a Revenue-Rebuttal. 1924 A. 149. 

1 Vi dow— Aliena iion^'N ecessi ty—Payni e n t 

of dccree-dcbt against her. 

Mortgage w^as executed by a Hindu widow to 
pay off a decree debt against her and there was 
nothing to show euher from the recnais in the 
deed of m<^rtgage or otherwise the nature of 
the loan which formed the basis of the decree. No 
presiunpiion as to the necessity lor mortgage could 
be drawn from the lapse of time or tne consent of 
the reversioner. [Lindsay and Sulaitnan, J/.;. 
Benaik RaO V. PUTTAIN SiNGH. L E. 5 A. 335 ; 

79 1. G. 69 : 1924 All. 929. 

Wi do IV — Alienation — N^’oesstty — Pilgri- 
mage for benefit of husband's soul — Consent of 
revel swners — Effect ot. 

A mortgage by a Hindu widow for the pur- 
pose oi periormiog a pilgrimage lor the benehi 
of her husnai d's houl and the support ot her de- 
pendent relations is iustihed by legal necessity. 
The circumstance that the only reversioners at 
the lime gave their unqualified consent to the 
mortgage raises a strong presumption that the 
mortgage was justified by necessity, 44 A- 756, 44 
C. 130, 42 .VI. 523, Ref. {Mukerjt and Daiaf /i.) 
Darbari Lal V. Gobind Sakan, 

22 A. L. J. 753 : L. E. 5 A. 566 : 

80 I. O'. 31 : 46 A. 822 1924 A 902 

Widoiv — Alienation — R ecessi fy — Proof 

— Consent of rev ei si oner — Female reversioner — 
.Dtsiuni reversioner. 

A Hindu widow inherited from her husband 
property sufficient to maintain herself. Sbe ali- 
eoapd Doition of the property with the consent' 
of her daughters and some distant reversioners, 
At tbs time of the sale there was a daughter's son 
and the daughters themselves were young and 
capaMe of bear mg children who would eventual- 
1 y be heirs to the property Htld that the consent 
^ of the daughters or of the distant reversioners^ 


HINDU LAW. 

raised no presumption as to the necessity for the 
alienation. Mere lapse ot time since the aiieoa- 
tion would not vabdate it especially where it was 
tound that the widow had substantial properties 
and the vendee was a person well veised in 
law and had taken care to insert carefully pre- 
pared recitals of necessity in the deed of sale. 
[Mukerji and Dalai, JJ.) Mahomed Nuh v. Brij 
Behari Lal. 22 A- L. J 650 : L R, 5 A 424 : 

10 0. & A, L. E. 743 82 I. C 5 : 

46 A. 656 : 1924 A. 939, 

Widow — Alienation —Necessity — Pr<.of 

of — Recitals— Value uf. 75 I. C. 281. 

Widow Alienation — Necessity — Pru- 
dent act — Management of estate. 

A Hindu wid 'w as the manager of her hus- 
band’s estate must have some latitude to make 
some arrangement which is in reality beneficial 
to it. Where a Hindu widow sold a portion of 
the husband’s estate wh'ch was very difficult to 
manage and bought instead a house properly in 
a city which would fetch a good rental, there is 
nothing improper in her dealing and the Court 
might uphold the alienation {Chandra Sekhara 
Atyar ,, C , J . and ^ u '^ banna , J .] Dodda ^ioga 
V . Naravana Bhatta. 2 Mys. L. J, 157. 

W dow — Alienation — Pension for man- 
ager — Liability of executor or successor to estate, 

771. C. 44 : 1921 0. C. 6o2. 

Widow-- Alienations — Powers — Ab- 

sener of 7 rversioners — Efpeci of. 

A Hindu widow’s powers of alienation do not 
depend on the existence of reversioners.Tne limi- 
tations imposed on her are inseparable from her 
estate and if she alienates w ithout legal necessity 
even subsequently born reversioners can question 
the same. \Harrison and Zafar AH. JJ.) Lal- 
CHAXD V. Manohri. 7S I. G 717 : 1925 Laii, 108, 

Widow — Alienation — Reversion r — De- 
claratory suit. 

A dac-ee in a declaratiuy suit by a reversioner 
impeachi’ g in the widow s lite-time an alienation 
by her is conclusive of actual reversioner’s rights. 
But the api licab lUy of the principles is less 
obviously |ust where it operates 'o hind the ul- 
timate reversioner by the result of a suit in 
which he plamt h reversioner had failed [Lord 
blaiu sburgh,) Maharaja Kesho Prasad Singh 
V. SheO PkaGASH OJHA. 46 A. 831 : 

40 C. L, J. 4Bl : 

1 0. W. N. 640 ; 51 I. A 381 : 82 I, C. 962 : 

1924 P. C. 2^7 : iO 0 & A. L. K. UU5 ; 

27 £om. L. K. 130 : 21 L. W 295 : 

47 M. L. J, 824. 

Widow — Alienation — Revers oners join- 
ing in lease— Right to sue. Moh^ndka Nath 
Bose v. Abinash lhandra, 77 I. C, 364. 

Widow— Alienation — Right of rtvtrsio- 

ners to challenge separately, 

A Hindu reversioner is not bound to file one suit 
challenging all alienations m^de by the widow 
therein — Where the alienees are d fitrent and 
the items different seoarate sui s will lie ^Fulai- 
man, J.) BANS Lochan Rai v. Jagannatk Lal. 

1924 All. 838. 
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-^Widow — Alienation — Pight of rever^ 

stonerii to avoid-— Estop pel. 

A iev e*'sioncr in whose favour succession 

had opened cannot be permit(ed to challenge -.h^ 
validity of a transter by a limited Hindu owner 
when bet ore her death he has elected to hold the 
transfer good. [Ncavc, J.) M r Batk.a te Mt, Sit- 
MAN. L, E. 5 A. 401 : 82 I. C. 3 72 : 1924 All. 527. 

Wtd. w — Alienation — Setii^tg aside by 

presumptive reversioners — Redeeming of mart- 
gigcs by aliejiec— Equity —Right to rcAmburse- 
ment. 

Wiiere the presumptive reversioners seek to 
set aside a gift deed executed Dy a Hindu widow 
and it is founa toe donee has redeemed mortga- 
ges in favour of these reversioners by the widow, 
he IS in equity entitled to get from tnem whac he 
paid for redeeming the mortg.iges. {Lindsay aj.d 
Sulaiman, JJ.j Kacjhcnan da.n Singh v, Iulshi 
Singh. 46 A. 38 : 75 I. C. 244 . 1924 A. 3 15, 

— Alienation — Srardlia of hus- 

band^s relatton. 

When a Hindu widow alienates property to 
meet the Srardha expenses of a near relative oi 
her husband, and it is found i-he is in possession 
of his properly, the alienation is fora legal neces- 
sity {Mtller^ C. J. and Mullich, J.\ RamsUxdek 
Kuer o. Satkuhan Pka-^ad Chaudhuri. 

1924 Pat. 691. 

Widow — Alienation — Suit to contest — 

Who can maintain. 

Under Hindu Liw a remote reversioner can 
sue challenging an alienation by a limited owner 
when the imm:‘diate reversioners were als i hn]- 
de s of liie estates. \Le Rossignof i.i J.awa- 
HARA V. Data Ram. 79 1. O, 497 : 

1925 Lah, 156. 

Widoib — Alienation "Suit by presump- 
tive rei ersioncr^ challenging — Representative 
nature of -D-alh of widow — suit by '^clu U re- 
versioner for possession — if barred — Civil Pro- 
oedu*'e Code, S. LI ExpL Vi. 

Where a Hindu widow makes an alienation 
and a contingent reversionCi tiii-s a suit fijr d:J- 
daring the same to be invalid, the suit is a re* 
pre-entative suit on behalf ol all the reversioners 
and the decision Lhe-ein is bii.ding on all ofithem 
Where such a declaratory suit is dismissed, a 
suit by the acmal reversioner alte'' the deaoi ui 
the widow tor pos'ies'^ion ol the pr- periies alie- 
nated IS baircd by Res judhatu. 30 M. 400 ; 41 
M.659 :44 A‘b 19 : 49 Cal. 15 loll. {Wallace 
■and Jackson, JJ ) PoGULA Hcssaim Rkody ’i. 
VenKaTTA KEDDV. 2U L W. 5o2 ; 

1925 Mad 86 : (1924) M. W N. 73(1 : 

47 M. L J. 545. 

Widow — Alienation — Suit challenging — 

Compromise decree — Deposit to be made within 
time fixed— if period can be extended . 

A c 'inprcmise decree was passed in a s'u't bv 
a reversioner lo set aside an alienation by a 
widow, whereby she was to oay a sum of money 
to the plaintiff within a c*"naiQ time and on de- 
fault the alienation was to be set aside. She 
offered to pay the m mey a lew days out of 
iicue. HeldCmQ was of the essence of the con-- 


HINDU LAW 

tract. {Spencer, 0 C. /. and Devadoss, J.) El- 
la mmal V. VbNKATARAMANA R'O, 

74 M L.T. 283 (H C ) : 79 I.C. 958 : 1924 Mad. 796. 

Wiiloiv — Alienation — Suit to challenge 

— Who can sue. 

A suit challenging an alienation by a Hindu 
widow must ordinarily be brought by the rever- 
siuner nearest in succession at the t me. If how- 
ever lie refuses or colludes with the widow or 
has precluded himself Irom suii g, the next pre- 
sumptive reversioner can Sue. In the presence of 
daughters and a daughtr’s son, a remote rever- 
s oner cai Qi t suc. [Daniels ani Eieavc, A. J C.) 
Bkchu Pande V. Mt. Dulhma. 

L. E. 5 A. 661 : 80 I. C. 4 : 1925 A. 8. 

- Widow's alienations — Whether debts 
for continuing anccstial tr'*de, speculating on 
new hade will bind reversion — Wid'''%v's comple- 
tion Of hotfie left incomple c — Validity of. 

In a suit Dy ihe reversioners, to set aside cer- 
tain alienations made by the wiiow, with a view 
to complete a house, to improve ihe family trade, 
and t*' speculate on a new trade in v^rn. Heidi 
I (1) Though a widov'^ cannot start a new trade, she 
need not wind up a flourshing business left bv her 
husband (26 Born- 206 F. B. follow, cl). She can 
contract a debt fur the purpose o( family business 
lo wbict she has succeeded, and by a specific 
charge make it payable out of the assets of the 
bus ness even as agamst reversioners. If she acis 
P'uden’ly she is ent’tled to bind the estate with 
the debts incurreU in the course of such trade. (2) 
A Hu'du widow is not ent tied to speculate upon 
a new t. ade in yarn, and debts so incurred are not 
binding on the reversion. (3) A Hindn widow 
could CO nplete a bouse lelt incomplete bv'" the 
huaba’id, bv incurring debts. She is not ent'tled 
to nui d a new bouse to the p>re]ndice of the rever- 
sion, Avvid wisnot a trustee for the rever- 
sioner m a mere manager on behalf of the rever- 
sioner. 

her Spencer, J. — The reversioners arc not en- 
titled <-o ap mODate the accession tn tlie estate caus- 
ed by construction and at tl’e same time to repro- 
bate th' jdehts iiicurred'for the purpnseof construc- 
tion 25 H. 2U5 ; 28 M LJ 696: 42 A. »09 follow- 
ed [S fencer‘-and Uevadoss, JJ ) Subramanya 

Chetty V Ramakrishnammal. 20 L. W. 627 r 
(.1 924) M. W. hi. 794. 

Widow — Compromise of dispute— Rever- 
sioners— Life interest to revet sioneys — Allowance 
to widow. 

Cerraiii disputes bet'V'een a Hindu widow and 
reversioner were returned to arbitratirn and the 
award g anted the widow a certain sum per year 
as m intenanre and a life-interest in the property 
to the revursionei. On the death of the reversioner 
the property was to go to his son if one survived 
him and in delault to the widow and anoditr in 
equal s lares. So long as the wddow got her 
mamtenance she would have no right to set aside 
the ar'angernenr. Hdd, that the arrangement 
was a perftctly legal arrangement. Tbe-fact that 
the reversioner had alienated the property gave 
the widow no light to set aside the award and 
recover possession, so long as she got her al- 
lowance. The cause of action for a suit for pos- 
session accrued to the widow on the death of tha 
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roversjoncr without leaving a son. A suit brought ! 
b)’ her aganist the t ansferces from the rever i 
sioner 'vjthin 12 ‘f that elate is not barred I 

by limitation. {Mnker'ji. J.) Mt. Uukga Kl’nwvar > 
Ml\ Kl'NWah, L. a. 5 A. 27b : ' 

78 I. C. 633 : 1924 AIL 862. , 

IVidow—Dcbts of—iVhen on \ 

estnte. ' ' 

hi circumstances of necessity, a wdow can ! 

bind ihe estate bv incurring debts. l7(tt:A'S0Tt, /.) ; 
G.AM.'iELLA VENKAYYA v. MoKKARALLA BA^GA- 1 
RAYYA, 82 I C. 464 ! 

- U'ido:v — Decree against for amount — [ 

Chargeable, on h'^r husband's estate — Ex'Luiiun 
of th‘- decree ag iinst that estate in the hands of \ 
he reversioners. \ 

it is settled law that if ihe nature of the debt ; 
which the wdow incu's and for vvh ch the ere* i 
ditor obtains a decree against her is such as | 
would bind her hu^-band^s estate, the decree witn j 
regard to such a debt cao be executed against | 
the estate even in ihe hands of ti'e reversioners. ! 
34 M. 188 followed. 30 A. 394: 45 All. 613 : 19 
C. \V. N. 313 r el erred to. \\Va:ir Hasan. A. J 
C.) BliUDHAR Sl.\GH V. THAKUR CtaNGA BaKSH. 

1 0. W. N. 527 ; 10 0. & A. L. E. 854 : 

11 0, L J. 754 


Widow— Execution sale — ^What passes — 

Purchaser in possession, L. R. 5 A. 11 (Rev) : 

1924 A 109. 

Widow — Gift — Oiaritahle pti' poses — 
Potvers of 

A gift forming a religious act considered 
essential for the soul of the deceased husband can 
^ahdily be made by a Hindu widuw even by 
selling prciperty if income from the estate is not 
sufficienL For other pious observances which 
conduce to the bliss of the deceased’s soul but not 
essential or obligatory, t.he can alienate only a 
small portion of the property. [Martincau and 
Campbell, JJ.) Mt. Tehl Kuar v. A mar Nath 
79 I. C. 670 ; 1925 Lah. 2* 

Widow — Gift by — Consent of nearest 
reversiont r~ Effect — Surt endet— What is. 

A g ft by a Hindu widow of her husband’s 
properties to a stranger even if it is with the 
consent of the nearest reversioner does not give 
him more than an estate tor the life of the widow. 
A surrender by the widow can only be in favour 
of the next reversioners and consent which is 
nresumi tive evidence of necessity cannot a^plv to 
a case of gift INewbouId and Ghosh, ]}.'> Jnanen- 
dra Nath Boy Chaudhury v. Ram Ranjan 
Banbkjj. 1924 Cal. 988. 


Wui oaf— Decree against— Criterion for 

determining die binding nature of decree ag itnsi 
the revf rsioners — Form of suit- Tcrms of ihe deed 

In deciding whether a sate in executio ( of a 
mortgage decree against the Hindu widow w mid 
bind the reversioners or not tne Court inus' look 
bevond the decree to the form ol he s dt or puS 
sibly even to the terms ol the bond i self. 

10 C. 983: 30 M. 3 and 34 M. 188 ref, to. 

It the toim of the s ut is a cLn ■. based on a 
mortgage deed, the widow in defending a ich . 
suit is acting in defence of the estate ui d -in 
behuh of tne reveisione s, whereas if the suit is 
a claim on a personal bond she could not be held 
to be acting on behalf of the reve’^sioners. ( 
doll and PiiUan, A. J. C.) Mt. Raj KunjwaRI v j 
Mt. Rani Mahraj Kunwari. 82 I. c 832 : 

1 0. W. N. 7tu. 

- — Widow — Decree against — When binding 

on estate — Execntabilily against rever. siontr . 

There is always a distinction between a decree 
passed against a Hindu widow as representative 
of the Ust male holcfer in respect ot a debt due 
by the last mala holder, and a deciee passed 
against her in respect oi a debt incurred by her- 
Pelf. In the first ca.se she is sued in her repre- 
sentative character, in the second she is betoie 
the Court in her personal capacity. A decree 
which directs recovery of the debt out of the 
aSj-ets of the deceased in the hands ot the holders 
of’tne life estate though based on the confess on 
of the widow cannot therefore be ticated as being 
a decree against the widow personally. Althuugn 
a personal decree against ihe widow may not bind 
the actual reversioner for very good reasons, 
a decree passed against her in her leprcsentative 
character would nnt be liable to be challenged on 
the execution side at the instance of the revei- 
sionary heir merely because it was passed on a 
confession. {Kiiikatd^ O. A, 7. C.) Behari 
Singh v. Nawal Singh. 20 N. L. E. 24 : 

78 I. C. 136; 1924 Hag. 81. 


I Widow — Gift for — Spiritual — Welfare — 

When binding. 1924 Lab. 137. 

ir/d07;i — Gift of whole estate^— Consent of 

ne.xt rc’< erstoners — Effect^ 

A Hindu vvid w can with the consent of the 
next revers'oner gift away the whole of her hus- 
band's estate. The alienation is valid on the 
docirine oi surren-^er or reliiiquishuient. [Batten 
and Halhfax, A J. C.) KnsHi Bat v. vjanra- 

79 I. C. 422 

W’dow — Clift '.f whole estate to daughter 
iQ marriage— Effect— Death of daughter. Mt. 
Sartaji V. Ramjas. 1924 A. 166, 

Widow—Gift — Power to makc-Marriage 
possession ^or daughter. 

It is Cl mpetent to a Hindu widow to make a 
jJiti of a reasonable portion of the estate of her 
deceased husband tor the purpose ot dowry for 
her daughter’s marriage. 37 C, 1 : 22 M. 113, Ref. 
(Pro'/ and Ffordc, JJ.) Jowala Ram v. 

Hari Kishen Singh. 5 Lab. YO- 

80 I. C. 690 : 1924 Lab. 429. 

—Widow — Income from estate — Nature of 

—Decree for r# ni. 

Accumulated savings by a Hindu widow from 
the income ol her husband’s property are pre- 
sumed to belong to the estate unless she dealt 
with them as her own pri perty. Mere obtaining 
a decree for a lears of rent is not prol f that she 
dealt with it in such a way as to show it w'as her 
property [Jackson, J. Pavani Spbbamma v,. 
M UNO AMUR VenKATAXRISHNA KOW. 

801. C. 290 (2). 

— Widow— Mortgage by— Legal necessity 
— Onerous terms’- Suiiby reversioners — Power of 
Court to grant decl'^ratton as to validity of 
mortgage and invalidity of terms— Issue as to 
legal necessity of inorigage, whether wide enough 
to include the point about items of the deeds^ 
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In a suit by tbc ncaruit revcr:sioner against a 
Hindu widow for a declaration tfiattbe mortji'ai^e 
executed by her is void -'a asain.^t hi n, if the 
whole cannot bs declared invalid titere is nu 
reason wd:iy that part of it wlrch is invalid cannot 
be so declared. Where a deed cf mort;.^age wa^ 
executed bv a riindu widow for meetifi.y the 
c:i:pe:i''es of the tnarria,:.fe of llie grand clau.dhter 
of her deceased husband but contained oiierous 
terms which were n t proved by the creditf^r 
nKittyagee to have been procured under the 
pressure of anv legal necessity on the estate of 
the decea.'.ed husband, it is open to the Court to 
uphold the deed as beiv.p fur legal iiecess tv and 
further to grant a dcclaratjcn that the particular 
onerous terms are not binding on the rever- 
sioners, A broad issue as lo the legal necessity 
or otherwise of the mortgage as a whole embraces 
the questitm df necesshy in respect to the vaii us 
items of lire nvmtgage transaction and 
no specific issue need be framed therefor parti- 
cularly when the parties are well aware of Ihe 
legal situation. 51 I. A. 278, {Waztr Hasan, A, J. 
C.) Mohan Lal7.>. Ml'sa^omat Khan Khar. 

1 0. W. N. 744 : 10 0. & A. L. E. 102G. 

Widow-— Mor hy~ Xec€ssity~Jn 

quiry by creditor, how far cssrnliiil, 

ft is not sa flic lent for the creditor of a Hindu 
widow to assure himself that necessity existed 
for the lean but he must further assure himself 1 
that such necessity cannot be satisfied wiihoiit | 
borrowing. ’ 

He is, however* imt bijm di to prove that the ■ 
money advanced by him was reallv ulili/.ed in 
satisf’jing the necessitv. {(hdal, J C.) Kaman ; 
71. BaRaTI. 1 0 W. K. 654 ; 10 0 & A. L. E. 965. j 

’^Widow — Mort^age suit — Compromise — j 

Acceptance oj cxa^geral-jd claim— If binding on ! 
reefer Sion. \ 

When a Hindu widenv conscuits to a decree in i 
a mortgage suit for a much larger sum than is ; 
dueunder the mortgage, the same is not bind- i 
ing on the reversioners. (.Vtoric, .4. J. C ) ! 
B AS a WAN Nat HA, i 

I 0. W. N 319 : 82 I. C. 747 : i 

10 0. & A. I. R. 857 : | 

II 0, L. J. 452 : 1935 Oudh 30. i 


at the iiigh rate of interest pruvided for in (he 
bond, and that the onus nf proving that there was 
such necessity lav on the leader, 

Helfl, further that, as in all questions of 'inus, 
a certain amount of evidence might cau-e the 
onus to shift, and that evidence on the lender's 
part that the money could not, in the circumstan- 
ces, have been raised at less interest would 
suffice to shift the onus so that, if the defendant 
led no evidence to controvert that statement, the 
lender would prevail bu‘ that whicn there was no 
evidence audit u as e\idciit on the face of the 
document that the interest charged was far in 
e.xcess of commercial rates, then undoubtedly the 
lender had not disciiarged his task 

Held, also that eudet ce that on one other occa- 
sion the same widow had borrowed at high 
interest was not in any way conclusive as of what 
she might have done on (he occasion in question. 

The only evidence tendered by the plaintiff 
before the trial luclge consisted of two bonds 
granted by the same widow borrowing at a high 
rate of interest and decree obtained on one of 
the bonds, and nf a witness to speak to the e.xe- 
cution of cne of the bonds, was rejected bv the 
trial Judge as unnecessary. Held., that the 
trial judge acted rightly in so doing, \Lord 
Ouncdiiu) I\Ai Radha Kishun Jag Saho. 

6 Pat. I. T. 434 : 

36 Bom. L. R. 732 : 20 L W, 285 : 

L, R. 5 P. C. 129 : 80 I. C. 791 : 

35 M. L. T. (P. C.) 177 : 22 A. I. J. 959 : 

11 0. L. J. 652 : 1 0, W. N. 481 (P:C,): 

47 M. L. J. 329 . 

Ukl/ozo — Nature of estate — Tenancy 

righ is — Relz n q id s Ji men t — A lie na ii o n , 

A widow inheriting a tenancy inherits no more 
than a life interest and the property will devolve 
on her death on the reversioners. She would be 
bound by the Mitakshara law restricting the trans- 
fer of property and as a tenancy is property, she 
will not be able to alienate the holding inherited 
from her husband except for family necessity. 
The relinquishment of holding amounts to a trans- 
fer or alienation. [PiiUan, A. J. C) Sheo 
Nandan Singh v. Jai Ram Singh. 

10 0. & A I E. 445: 


Wido’io —Mortgage by — to enforce, 

against rcvei sioncr — Plea by him of 7W necessity 
for bon it— Scope of— Pica, if no necessity for high 
rate of tn, crest if j n duded - Onus on mortgagee 
of proving suck necessity— Shifting of onus- Con- ' 


11 0. L. J. 608 ; 79 I. C. 1032 : 1 0, W. N. 287 : 

L. E. 5 0. 143. 

‘Widow — Personal bond by the widow — 

Legal necessity— Rever sioners, lohether hound. 


dilions — tvidc7^c€ of necessity Jor high rale of ' 
interest — Borrowing by same widow on other 
occasions at high inprcst if, 

A piirdanadiin lady, who had only a widow’s , 
right in certain property, executed a mortgage in ' 
respt'ct there ! for Rs. 775, with compound 
interest at 24 per cent, and half yearly In a 

suit brnught, after the lady’s death, to enforce 
the mortgage bond agamst the reversionary heir 
who had succeeded tn the property, the defend- 
ant taised a plea as follows ; — 

The bond sued upon is entirely illegal and 
without pi'-sing of considcrat'on and is without 
legal necesnty.” 

Held., that the plea in general terms opened 
the defence that there was no necesshy to borrow 


A widow’s personal bond eveti for legal neces- 
sity does not bind the reversioners. 30 A. 394, 
followed 22 O. C 260 : 34 Mad. 1S8 referred to. 
{Kendall and Pailan, AJ.Cs ) Mx. Rajkunwar v. 
Mt, Rani M ah raj K unwar. 

82 I. G. 832 : 1 0. W. N. 710. 

‘Widow— pQioers of. 

A Hindu widow purchased an engine for con- 
structing a ghat in a river and thereafter used it 
for driving an oil mill. She employed an engi- 
neer and in a suit by him against the reversioner 
for wages due, held the acts of the widovv were 
binding on the estate. [Baker, J.C.) Thakur 
1 Kallu Singh v. Bhuraji. 

1934 Nag. 384. 


Y D 19.i4— 45 
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HINDU LAW. 


ir/iiaiv ’ — prior suit regarding succession I 

— Widows in possession for more than I J years — | 
Adverse possession-Satitre of iitie prescribed for. ; 

The widows of a Hindu obtained a judgment i 
in their favour regarding succession to bis estate ! 
aud under it remained in possession for 40 years. ? 
Held, even if they v/ere net entitled to the estate, i 
their possession was adverse to those legally en- I 
titled and the rights oi the latter wei-e destroyed < 
under S 2S. Li,n. Act. The property does not | 
however become their siridhanam, but enures to ■ 
the benefit of the reversioners. [Lord Dunedin.) 
L4JWANTI V. Safa Chaxd. 22 A. L. J. 304 ’ . 

1924 P. C. 121 : 5 Lab. 192 : L K. 5 P. C. 94 : 

20 L. W 10 1 il924) M. W. N 442: 

28 C. W. N. 960 : 80 I. C. *788 ; 

2 Pat. I. R. 245 : 36 Bom. L. R 1117. 

6 Pat. L. 1. 1. I 

IVidoiv — Re^marriage — Effect of — Sue- j 

cession to daughter. 

A Hindu widow who has remarried can suc- 
ceed to her daughter by her first husband who die^ 
alter her remarriage. 29 Bom. 91 foil. {Macleod^ 
CJ. and Shah, J.) Bhiku Krishna Badhade v. 
Keshan Ramji Badhade. BO I. C. 512, 

Widow — Succession to holding on death 

of tenant — Relinquishment of holdings — Rever- 
Stoner when bound. 

A Hindu widow inheriting a tenancy inherits 
no more than a life interest and the property | 
will devolve on her death on her reversioners. \ 
She will be bound by the rules of Hindu law re- ! 
siricting the transfer of property and, as a 1 
tenancy is property she will not be able to alien- | 
ate the holding inherited from her husband j 
except for family necessity. A relinquishment of | 
the holding by the widow amounts to a transfer ! 
and it is certainly an alienation. The reversioners ; 
have a right to challenge the same. {Julian, AJ. 
C.) Sheo Naxdan Singh i. Jai Ram Singh. 

L. R 5 0. 143: iO 0. & A L, B. 445 : 

11 0. L. J. 608 : 79 I- C. 1022 : 1 U. W- I?* 287. 

Widoiv — Suit by reversioner after \ 

widow*s death — Onus of proof — Acquisitions. \ 

The onus of proof is on the persoii who comes 
into court to claim the pruperty fou^.d m the 
possession of a Hindu widow i> show it vested in 
the husband and if the claim is on the ba^is of 
savings trom income he has to show the widow 
intended to make the acquisitions part of the 
estate. There is no presumption that tr.ansactionfi 
standing in the name of the wife are the husband's 
transaction. iKinkhede, A.J.C.) Jaikrishna v. 
Savitri. ‘ 7 N. L. J. 187 : 79 I. C. 627 . 

1824 Nag. 408. 

Widow — Surrender, 75 I. C. 625, 

— Widow — Surrender — Acceleration — 

Necessity for. 

The consent of the whole body of reversioners 
at the date of an alienation by a Hmdu widow 
would afford presumptive svidence of necessity 
but would not estop the actual reversioners from 
disputitig the alienation unless the consenting 
reversi jiiers themselves were the actual rever- 
sioners at the date when the reversion fell due. 
A Hindu widow can renounce in favour of the 
nearest reversioner, if there be only one, Or of all 


the reversioners nearest in degree, if more than 
one, at moment and the surrender must be of 
the whole estate, A surrender to one of the re- 
versioners, is not equivalent to a surrender to all 
the reversioners even if it is for the benefit of all 
the reversioners, {Shah, A.C J. and Kincaid, J.) 
Manjaya Sannaya v Sheshgiri . 

26 Bom. L R. 1267 : 1925 Bom. 129 (2), 

Wi dow — Surrender— Co‘ widows — Power 

of one. 

One of two co- widows in enjoyment and pos- 
session of the husband’s estate cannnot unless in 
conjunction with the other make a valid surren- 
der. [Krishnan, J ,] BoDU Anna Naidu "u, 
Varada Jaggu Naidu. 79 I. C. 646. 

— ^ Widow — Surrender— Essentials of. 

For an alienation by a widow to*the next rever- 
sioner to amount to an acceleration of tbe estate, 
she must divest herself of the entire interest m 
the estate. (Baker, J C.) Mt. Bhagvati Bai v. 
Dadu Khushiram. 81 I. C. 878 : 1925 Nag. 95. 

Widow — Surrender — Re-grant— Convey- 
ance by reversioner. 

Even though there is a release by the entire 
body of reversioners of all the properties in 
favour of the widow it cannot amount to a sur- 
render and regrant. [Kumarasuami Sastri, /.) 

NA YAKAMMA L V. M UNUSWA M I M U DA LI A R . 

20 L. W. 222 ; 1924 Mad. 819, 

Widow — Surrender — Relinquis h m cn t in 

favour of one out of several reversioners. 

A relinquishment by a Hindu widow in favour 
of one out of several reversioners during her life- 
time cannot be maintained. [Daniels and Dalai, 
JJ.) Frag Narain v. Mathura Prasad. 

22 A. L. J. 472 : L. B. 5 A 362; 

79 I. C. 575 : 1924 A. 740 (1). 

i Widow — Will toy - If entitles reversioner 

io sue for declaration. 

Tf a Hindu wid )w e.xecutes a will purporting to 
deal with her husband’s estate, that bv itself does 
not entitle the reversioner to aue in her life time 
i 'r a declarat on of its invalidity, iMarhneau 
ana Campbcip JJ ) Mt. Tphl Kuar r'. AmaR 
Nath. 79 I. C 670 : 19 -5 Lab. 2. 

Widow — Will — Power io make — Rights 

of legatee to sue for possession. 

A person who cla'ras to be a legatee under the 
will of a Hindu widow bequeathing her husband’s 
property derives no title u der the will even to 
I maintain a suR in ejectment against trespassers, 
j [Wallace, J,) 3rintva«achariar v. Raghav.a- 
■ chakiar. 46 M. L. J. 560 : 19 L W, 621 

; 79 I. C. 1011 : 1924 Mad 676. 

Will —Construction of — Bequest to two 

per so ns jointly — Tenancy-i n -com mon—Siridha n 
property, itiherita*^ce of —Marriage in approved 
from — Presum I'tion. 

Where a H'udu te'^tator devises by will his pro- 
pertv to his widow ai d the widow of his prede- 
ceased son, each of the legatees takes an absolute 
interest in the p'openy as a tenant in-common 
and not as a joint tenant. 23 C 670 P. C. rtlied 
upon. 11 M 258 dissented from. [Dalai, J C ) 
MUSSAMMAT UmRAO KUAR V. S.ARABJIT SiNGH. 

10 0. & A. 1 . B, 1030 : 1 0 W, N. 579. 
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IVdi —C'.nsirucf ion— Bequest to ivije and 

daii'^hter zcJh of survivorship :o each other 

— Ifu vialt IS born to daughlor it w tl inhe- 
rit real property t) my iv.fe and daughter 

— Estates taken by zvifc and daughter and 

daughter's sO'is — Xuiure ■jt—Oniy son of daugh- 
ter born after testator's death and uying before \ 
daughter — Effect of -Vuluiity at bequest to 
daiigkicB s sons — Madras Act 1 of 191^ — Appltc- : 
ability -Eifcct. ■' 

Tne Will ot a Hinda provided that the lands : 
shojid be Lnana^cd by his brother and hall tne 
inco nc should be enjoyed by him in his own ; 
right. Ihe testator gave also one house t) his- 
brother. Another house and the other half of his j 
lands were g>ven *ho his {teslato.r’S) wife and | 
daughter witu the rig'ut oi survivorship to each 
other, e., wife and daugntcr.” Lower down the ■ 
testator provided, “ft my daugnier does nut ce* i 
get male issue m ner life-tirae half the land and ; 
the house given to iny wife and daughter by this I 
will shall afier their lives gj to my brother and j 
his male heirs. If a male is burn to my daughter I 
it will inherit the real properly given to my ! 
wile and daughter.” > 

The testator d ed in 3^77 ; a son was born to • 
the daughter in LScll andihe boy died alter living ; 
for a day ; the testator’s wid^w died in 1903, j 
and his daughter tn 1918 : 

On a ccn^i ruction of the will, held by Ramesam, 

J. IL' that it provided for an estate duimgtne 
joint lives of the wife and daughter, to be taiien 
by them as ten •nts-in-conirii n with a remainder 
in favour of each or her iite alter tue death ot i 
the other ; (2) toot in tne events that happened. ; 
alter the death of the teita or’s widow the ^ 
daughter took an estate for life ; (:!) that the j 
daugnter’s sons were included to be devisee-^ i 
under the will and not to succeed as on an i^ites- | 
tacy ; {^) t lat tae w il gave a contingent i 
remainder to the daught^r's% sens, such coimn- j 
gent remainder being convened into a vested 
remainder alter birth oi the first daughter’s son j 
subject to its diminution as the nuviioer oi I 
daugnter’s sons was augmented by further births; 
and v5) that the disposition in lavour of the 
daagnter's sons was m the event that happened, 
void Dy tue rule in the Tag yre Case and was nut 
vaiida cd by Madras Act i ot I9i4. 

Held by aokson, -i'ne wnll made the male 
born to me lest.uor’s daughter heir to the real 
property given to his wne and daughter at er 
their death and with ut any irueation that the 
property should vest in him at bir.h and come to j 
hi n by survi vurstup. i 

If however the alternative and perfectly reason- i 
able cOQs rucdoa adopted, so that the property 
vested in the mile issue from the m iraent fd 
bitth the disp.jsiuon is invalid and cannot be 
validated by the reti ospeciive operation of 
Madras Act I oi 1914, Applicability of Madras 
Act I oi 1914. \Rei mesam and Jackson, JJ,} T. 

S. SivuKAM\ Aivar "u. t. 3. Gopala Krishna 
Chettiar 

82 I. C. 1044 : 1925 Mad. 88 : 47 M, L. J. 337. 

^Viil - Construction — Father— 'Will dis- 
posing of proper I les in favmr of son', subject to 
conditions — Defeasance clause -Compromise giving 
absolute estate — Effect of. 


HINDU LAW. 

A Hindu father possessed of considerable ances- 
tral and self-acquired, properties bequeathed them 
to his three sons itJ three lots and directed that it 
the sons desited to partition the property each 
should take one lot. It was also provided in the will 
that if any one of the sons was son less, be should 
adopt only his brothej’s son, failing wbich his share 
would pass to the other members as in the case 
of survivorship. After the death of the father, the 
eldest son sued for partition which suit was com- 
promised. Though the compromise did not refer 
to the will it adopted most of it' provisions and 
allotted one lot absolutely to each of the sons 
ignoring the limitation laid doivn by the other. 
This was in 1903. None of the three sons had 
male issue. In 1920 one of the sons died leaving 
his widow and daughter ard a brother surviving 
him. Ttie brother sued the widow to recover that 
share ot his father's self-acquisition which had 
lalien to the deceased alleging that as regards 
that property the father’s will was operative and 
under the conditions in the will the surviving bro- 
ther was entitled to that share. Held, that there 
was a grant oi an absolute estate to each of the 
^ons under their iatner’s will subject to defeasance 
on the happening of a contingency namely dying 
soilless and without adopting a brother’s son ; 
that there being no brother’s son in existence the 
condition was impossible of pertormance and 
could not be given effect to ; and that the abso- 
lute partiti -n among the brothers estopped the 
plaintiff from now going behind it [Lindsay and 
Kanhaiya Lai, JJ,) Phulwanti KunwaR v. 
Janeshar Das. 22 A. L. J. 521 : 

46 A. 575: L. JR. 5 A 785 : 1924 A. 625. 

Will — Construction -Gift to daughters 

in definite shares— Right of survivorship. 

Where a Hindu father gifts his properties to 
his daughters in definite shares there is no lon- 
ger any right oi survivorship among them and 
oil the death ot one her heirs tase. [Campbell, 
/.) TASADoug Hussain v. Ham Kishen. 

79 I. C. 86 : 19^5 Lab. 59. 

IV tU — Construction — Gift to grand 

daughter — Absolute estate 

A Hindu testator made a gift of his properties 
tc his son’s daughter. The operative words of 
tne will were,— ” you shall enjoy alter my death 
all the property moveable and immoveable. — 
You can enjoy all the said propeity attending to 
my ubseqries after ray death and settling 
the matters of debts, etc., incurred by me.” 
Held, that the donee tookaa absolute estate in the 
property gifted to her. Tne woras used in the 
will were of sufficient amplitude to convey the 
fullest rights of ownership. {Phillips and Od- 
gers^ J K) Yeli appa v. Golleswami. 

20 L W, 579 : 82 I. C. 490 : 

(1924) M. W. N 895; 1924 Mad. 855. 

Will — Gilt to unborn person — Power of 

appoint nenc — Rule m the Tagore case Mathura 
Nath Mukhekjee v. LakhiNaraim Gangulv. 

1924 Cal. 68. 

---Will — Construction — Gift to widow — 

Gift over — Vested interest, 

A Hindu testator died leaving a will under 
which his widow was to inherit the estate and 
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alter her death a cousin 02 the testator. The 
Cousin predeceased the widow and the question 
arose vchtther the next reversioners of the tes- 
tator or the heirs of the cousin were entitled to 
the estate on the death o: the widow Held that 
the cousin took mereiv a ccnti:':geiU estate and ' 
he net having survived the widow, the reversion- 
ers 01 the testator were e in'. tied to take or. the 
death of the widow. {PiUUn, *4. /. C.) Jagmo 
E\ls SiNGK n. Sheo Mangal Sin'GH. 

11 0. L, J. 729 : S2 I. G. 5S3 : 1925 Oudh 127 : 

10 0. & L. J. 843. 

Will— Construction-' Gift to zaife — Gijt 

over. 

A Hindu testater made a will by which he gift- 
ed the property to his wile Lakrihmi, and later 
on, in the second clause alter setting out that it 
was his self acquired property he stated that he 
made thegdt ‘hn Order that you may enjoy my- 
self-acquired {:roperiy, as you are my wife and as 
you have no male issue”. Later on, he once more 
recited that he had gifted away the house worth 
Rs. 1,000 and provided tnat out of the rent she 
was to pay Ks 5 every month to a temple and, 
utilise the remainder for her mamienance. Then 
came the following clause iu the will. .“After 
your life time you shall leave the said manai, 
house and the document relating thereto to 
Rajammal, the eldest daughter of my second 
brother Samarapuri Chetty. That lady shall also 
do exactly what is done by the said Laksbmi 
Ammal. The rest of my heirs shuii have no 
right, title or interest in the said property, wlr.ch 
you shall hold and enjoy from this day getting 
certificate, etc.; for the property, in your name.” 
Held, that there was a clean gift over to Rajam- 
mal absolutely, on the ierminaiion oi the life in 
terest of Lakshmia Rajammal took, vested re- 
mainder in the property and not a remainder 
contingent on her surviving Lskshmi. (Coutts 
Trotter and Ramesam^ JJ.) R.atn'ASABapathy 
Chetty Lakshmi Amw.al. 

20 L. W. 243: (1924) M. W N. 593 ^ 
801. 0 618 ; 1924 Mad. 811 

■ Will — Construction — Vesting — Life est- 

ate to daughter with remainder to her son — 
Vesting of— Estate in son— His surviving his 
mother if a condition precedent. 

By his will a Hindu gave certain properties to 
his daughters, the material clause cf tne will be- 
ing : “ These (meaning the daughters) have no 
power to make sale, gilt, mortgage, etc., of these 
two houses and groutids After these their issue 
shall use and enjoy them from sen 10 grandson 
and so on in succession so long as the sun and 
moon may last, with power ot gift, mortgage, 
exchange and sale and they shall every year 
without default perform the aforesaid cere- 
monies, etc.” Held, on the construction of the 
will, that a son of one of the daughters who had 
predeceased his mother took nothing under the 
will. Under the will, it was a condition prece- 
dent to any estate vesting in the daughter’s son 
that he should survive his mother. {Coutts 
Trotter., CJ. and Ramesam, JJ.) Periyanayaki 
Ammal t». Bathnavelu Mudaliar. 

(1924) M. W. N. 516 : 

20 W. 449 : 1925 Had* 61 : 47 M. L. J. 310 


HINDU WIDOW’S REMAEETAGE ACT, 

Will —Const ruction — Woman — Beques^ 

to— Estate conveyed — Prcsiimttion — “ EnjoV' 
imports limited estate — Bequest by person having 
absolute estate — Estate conveyed — No words li-. 
miting estate given — Effect- 
The fact that a legatee is a Hindu woman does 
not raise any presumption that the estate given 
to her is onlv a life-estate. The question whe- 
ther an ab-^olute estafe or a limited estate only 
was intended to be given must be decided on the 
language of the will taken as a whole. The will 
ct a Hindu, who had an absolute estate in the 
nroperties purporting to be bequeathed thereby 
stared : “ The following are the particulars as 

to bow each of the legatees should enjoy after 
my life time.” It then set out the list of pro- 
' perties which the tes-ator desired his elder sister 
; iP) should enjoy, and then of the properties 
; which he desired his adopted sisters. A and V 
' and her daughter, S. should enjoy. The testator 
: made no provision whatsoever for any gift over 
i or any remainder passing to any one. There 
i were no words whatsoever to restrict the scope 
i of the estate given to a life estate. There were, 

; however, also no words authorising the legatees 
I to alienate the property. 

Held, on a construction of the will, that it gave 
whatever rights the testator had in properties to 
legatees, and that was an absolute estate. The 
word” enjov” in the will means “ enjoy the be- 
nefit oi the ownership of property” and not 
mereiv the income of the property. When a per- 
son who has got an absolute estate makes a dis- 
P^sition ot his properties, unless there is some- 
thing to indicate that he was limiting, the estate 
given by him in some manner, it is right to take 
it that he passes the whcle oi his estate by his 
gift. [Krishnan and udgers, JJ.\ Rajamanickam 
Ckettiar p. Man'ICKam Chettiar. 

20 L. W. 672 ; 1925 Mad. 254 ; 

47 M. L. J. 723, 

\Viii~.Hf requires regisfra tion-Dharma— 

Vagueness. 

A Hindu will need not be registered, and the 
terms of a registered will can be varied by an 
unreg’stered codicil, 

A bequest for dharma is void for uncertainty. 
{Bilaram, A.J. C.) Shambai v, Goverdhan. 

78 I. c‘ 249. 

— Validity of bequest for Dharma- 

dakam. 

A bequest of properties for dharmadakam or in 
charity is void for uncertainty. Case-law reviewed, 
[Aston, A . J. C.i Fakiro Ramjj p, Val.abdas 
Gangaram. 76 I. C. 209. 

HINDU WIDOWS EEMAEEIAGE ACT (XV OE 
1856) — If overrides old customs of Punjab. 

The Hindu Widow’s Remarriage Act does not 
: override the customs prevailing in Punjab as 
; regards non forfeiture of widow's rights over her 
‘ deceased husband-s property by virtue of S. 7 of 
I Act 4 of 1872 (Punjab La^vs Act) {Kennedy, J .C* 

I and Raymond, A . J. C,) Sant Singh v. RaRibai, 
i 1924 S. 17. 

j Scope of. Mt, Palti v, Nirdhan Gope. 

! 1924 P. 2S3. 



INDIAN DECISIONS. 


7i4 


i lo 


HINBU WIDOW’S EEMAEEIACE ACT. S. 1. 

(XIV OF 1856), S. l-~Rc-mayyiag6 of 

Hindu 'ividow—Ri^ht lo succeed to p'jpetny cj 
son by first husband, 

A rciiiarricu HinLiu widow :!>acceeds to the pro- 
perty of her Sun by acr husbaod, whether 
or not the Hindu Widow s ReiDarria;;fe Act applies. 
11 \V. li. :i2 foil, {WocAioftc and Ghosn^ JJ .] 
Jamini Kumak Seal r. THAKoit Dhax Baishn’ao. 

79 I. G. 1043 : 39 C. L. J. 88. 

S. 2-~Gift by jadier-in^Iaw to widowed 

daii^htcrdn-luw — Rc-niarriage — Effect oil gift. 

Where a Hindu lather-in-iaw matres a gilt of 
iiiiinuveabie property to his widowed daugntcr- 
\n-law einpoweiint^ -her to enjoy the property 
during her life time and she subsequently re- 
marnes, she does not thereby iorfeit her rights to 
the property. Tliere was no reason for implying 
that the property was given to her !or use during 
her widowhoovi. As re-marriage of a widow is 
an e-seeptional event, it is not likely that the 
donor would have contemplated his daughier-in- 
Jaw re-marrying. As the immoveable property 
was gifted to her by her father-in law and was 
not obtained in the manner referred to in S. 2 of 
the Hindu Widows* Ke-marriage Act, the interest 
was not determined under dial section on re- 
marriage. [Sptneer, O. C. J. and Kumaraswumi 
Saslrij J.) Chintalapalli Sesh.a Sastrulu v. 
Kovivenkamma 

(1924) M. W. N. 456 : 1924 Mad. 600: 

34 M. L. T. H. C.) 168 ; 19 I. W. 510 : 

47 M. L. J. 1. 

HIKE-PUECHASE— Cajih'ncio/ sale— Distinction \ 
between — Rights or vendor. 

The form ot contract known as hire-purchase i 
agreement is not one that originated in this i 
country. It is clearly a form cf agreement which I 
originated in England and has been created by I 
those engaged m the trade or panicuiar articles. ; 
In the case of a hire-purchase agreement proper, | 
the hirer of a chattel has only an option to pur- ; 
chase the goods and he is under no obligate on to ^ 
purchase. i\ouvitbs:anding the fact that the par- ■ 
ties speak of a hire purenase agreement, if it 
contains an obligation to pay the purchase ■ 
money it is an agreement to bay. A hirer ot ' 
chattels under a hiring agreement whicn gives 
him an option to purchase them upon payment j 
of all ine agreed instalments of rent, but imposes 
upon him no obligation to do so is not the owner 
ot the chattels, held on the consiruction ot an 
agreement relating to certain motor lorries that i 
it was an agreement to sell and not a hire-pur- | 
chase agreement that the prope ty in the niotor 
lorries had passed lo the purchaser, and that the 
remedy of the vendor was to sue for the balance 
of the price. [Marten,!.) Cecil Cole v. Nana- 
LAL Morakj Dane. 

26 Bom. L. E. 880 ; 1925 B. 18 
INAM*- Enfranchisement— Statement before Inam 
Commissioner — Value of — Inam Register entitled 
to greater weight. See C. P. Code, S. 92. 

46 M. L. J. 245. 

Grant of— Rights cf grantee- to minerals 

— Grant by Govci nmtnL 

For services rendered by the ancestors of the 
respondent as shipbuilders, the East India Com- 
pany in the year 1/83 granted certain lands in the 


INAM. 

vicinity ; f Bombay yielding annually 40 Mooras 
of Toka-Batty. Under the terms of the grant the 
grantees were placed in possession of tne Batty 
grounds in the nistnet tu Pare! with their foras 
: and perieneas of me said grant which will yield 
the above quantit-, oi Toka Battey and they were 
to be kept in possession of the same wiihout 
raole-tation. The Board of Directors ef the East 
India Company in 1795 confirmed the said grant 
“wnth a due proportion ef foras and perieneas to 
their family and their descendants” In certain 
laT;d acquisition proceedings the question arose 
whether the represemalives ot tne original gran- 
tees who had opened quarries on ihe land and 
quarried sjones right up io the date of the acqui- 
siiion were entitled to compensation in respect of 
their hUbscii rights. Held, that the grant conveyed 
to the grantee not merely the proauce of ihe land 
but also the ::0;i including the rights to mines 
and miocrels in the irubsoil and that ihe respon- 
dents were entitled to compensation on that 
looting. [Shah, A, C. J. and Fawcett, /.} Secre- 
tary OF State for Indi.a v. Shantaram Na.ra- 
yan. 26 Bom. L. K. 847 : 1925 Bom. 12. 

Qfaiit — Presumption — Claim of kudi- 

varam by tenant — Barden of proof, 

Wnere the kudivaram is found to be in the 
holder of a service inam, the burden lies on the 
tenant to prove that his holding is other than that 
of a tenant from year to year, and if be is not 
able to establish this, he is liable, to ejectment 
on proof of a proper notice to quit. A permanent 
lease of inam service land no more diverts the 
land than does an ordinary tenancy from year to 
year. 33 M. 340, 43 M. 567 ; 7 L. W. 194 ; 41 M 
749; 43 M. 165 Kef. [Krishnan and Venkata- 
subba Rao, JJ,) Veerasami Mudali v. Paland 
APPAN, 34 M. L T.(H. C.) 175 ; 

19 L. W. 513 : (1924) M. W. N. 466 : 

1924 Mad. 626 : 46 M. L. J 515. 

Grant by Government— Saranf am grant 

— Resimption by Govemtmeni — Rights of mirasF 
days — Occupancy rights of Khatedar-^Effect on, 
\n any alienated village the Inamdar or 
saranjamdar has full right of disposal with re* 
tereoceto holdings which are either relinquished 
or forfeited for any valid reason Whenever there 
is any relinquishment on any ground or forfeiture 
of land for non-payment of the royal share of 
the revenue, the land would be at the disposal of 
the Saranjamdar and he many dispose of it by 
giving the mirasi or the occupancy right to any 
third person or by taking it up himsell. It is also 
possible that the Mirasi or cccapancy right would 
be acquired for consideration. Where there are no 
heirs, the saranjamdar cannot take possession for 
whether it be a saranjam village or inam village 
, the right in such a case would belong to the Crown 
j and the Crown only iu the absence of any statu- 
tory provision lo the contrary A saranjamdar 
who takes possession of any mirasi or occupancy 
holding in this manner would hold it wrongfully 
and adversely to the Crown, Where there is a 
grant of the royal share of the revenue and the 
Govemment resume the inam, they do not ac- 
quire the mirasi or occupancy right wnich is a 
heritable and transferable right in holdings of 
which the saranjamdar has obtained possession 
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by surrender or forfeiture. 28 B. 276 : 50 1. A. 49 
]6 B. Ii2 ; IL B. 235 ; 4 1 B. 408 Rei. [Shah. 
A. C. /. and Fawcett, J.) Secsetary OF STATE 
FOR India v. Gdijabai Shivdeo Rao. 

26 Bom L. E. 1173. 

Service inani — Enfranchisement and 

issue of a title-deed -Creation o f a new tiiie in 
favour of grantee— Exclusive possession against 
grantee prior to enftanciiiseiiicnt — Effect of 
Adverse possession. 

The enfranchisement of a service inam and the 
issue of an inam title-deed create a new title in 
the grantee 

Where 1st defendant was in exclusive posses- 
sion of the service inam lands from 1905 and the 
mam was enfranchised in 1911 and a title deed 
was then issued iji favour of the pi untiff, the 1st 
defendant and others, and toe 1st defendant con- 
tinued even after in exclusive possession^ the 
period of exclusive possession from 1905 to 1911 
will not count as adverse possession against the 
plaintiff as regards the title conferreu bv the 
inam title-deed of 1911, provided that the Govern- 
ment’s right to resume the lands in 1911 was not 
barred. 14 M. L. J 488 ; 38 M. L, J o20 Kef. 
{Wallace, J ) Mantripragada Gouri Kantam v, 
Mantripragada Ramamurthy'. 80 I. C. 557 : 

34 M. L. T. (H. C.) 234 : 19 L. W. 663 : 

1924 Mad. 783 : (1924) M, W. N. 56o : i 
46 M. L J 482. | 

— Service inam — Enfranchisement in the 

name of one meni'-er of Hindu family — Effect, 

The enfranchisement oi service inam lands in 
the name of one member alone of a joint Hindu 
family makes it his abmlute property and not 
joint family property [Ayling and Odgers, JJ.) 
MaYANDI SERVAI l\ SANTHANAM oERVAI. 

20 L. W, 813 : 81 1. C. 1031 : 1925 Mad. 303. 

INCOME TAX ACT (I OF 1886), S. 39-SUrEE-TAX 
ACT, S. 8 — Levy of super tax after tue year of 
assessment is closed — Suit for refund-Mainiain- 
ability. 

Where supertax is charged and collected from a I 
person after the year of assessment is closed, it is ,• 
neither "charged, recovered and paid" in the year 
of assessment and a suit to declare its illegality is 
not barred under S. 39, Income-Tax Act read 
along with S* 8 of the Super tax Act, {Raymond 
and Kennedy, A. J. Csd Secretary of State for 
India in Cooncil v, Seth Khemchand Thaoo- 
VIAL. 78 I. C. 438 : 1925 S. 67, 

(VII OF IdlB]— Applicability - Notice 

issiud under — New Act coming into force —Effect. 

W^bere the proceedings, such as issue of notice, 
etc , were taken under the Income Tax Act of l9iS 
the subsequent comming into fo;ce of Act Xl oi 
1922 does not make the latter applicable. {Baker, 

J, ARHJn Khemji & Co., In re^ 

80 I. C. 362 

— Unregistered firm — Loss— If can be 

deducted f tom income of partner. 

Under Act VH of 1918, the share of a partner’s 
I'^ss in an unregtsteied firm ol which he is a 
partner can be ded cted from his other income 
for purposes ot income tax. [Baker, J, C.) Arjcn 
Kemji a Co., in re. 80 I. C. 363. 
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i 

S. 3 (4) — Partner shi p — Temple as part- 
ner — Liability to tax. 

Where a temple a share in a partnership 
the income derived irom the partnership cannot 
be said to be income derived from property held 
under trust for a religious oi charitable pu pose 
and hence is uot e,\einpt iroin taxation. [Walsh, A, 

C. J and Ryves, J.) LATCH.M.iN Dass Narain 
Dass of Cywnpore, In the matter of. 

22 A. L. J 913 ; L. E 5 A. 640 : 1925 A. 115. 

(VIII uF 1918), S. 2, Cls. 6 and 7— 

Machinery sold as not absolete — Loss sustained 
ly sale — Deduction from annual profits — Asses- 
, sees right to — Statute — Punctuation marks if 
; and when part of. 

i An assessee, wno carried on various businesses 
I two OI wtiicfi consisted oi rice mills, sold those 
I mills, and wished to bring into account ttie differ- 
I ence between the purchase price of toe .nachin- 
ery at those mills and the sale price, giving 
credit lor the amounts it any, allowed to him m 
previous years for depreciation. That Commis- 
sioner tound as a lacC that the machinery was 
50 id as not obsolete. On a question referred by 
ii'.ii vvhether the assessee was entitled to the de- 
duction from tne annual profits of the loss sus- 
tained by the sale Held, tnai, on tne true con- 
struction of S. 2, Cls. (vi) and (vii) of the Income-. 
Tax Act ot 191-'^, the assessee was not entitled to 
the ueductian claimed. 

Where a statute has been punctuated, the 
punctuation marks must be taken as part of the 
statute. [Schwabe, C. J . and Waitate, J.\ The 
Secretary to the Board of Revenge, .Madras 
V Rayianathan Chettiar. 

X9 L. W. 34 : {1924} M. W. N. 142 : 
33 M. L. T. (H. G.) 252 : 1924 Mad. 455 : 

79 I. C. 608 :46 M. L. J. 42. 

S. 12 iT) — Losses incurred as member of 

firm — if a deduction for purposes of calculating 
taxable income. 

Losses Suffered by an assessee as a member of 
a company or firm are to be taken into account in 
fi.xing the amount of his taxable incotne. {Baker, 

D. /, C and Haliifax, A, /. C,) Seth R.alkishan 
Xathanii;, Commissioner of Income-Tax, 

1924 Nag. 153. 

S, 2 — Registered Firm — Assessment — 

Mode of— Registration in the year. 

1924 A 137 ; 75 I. C. 339 : 46 A. i. 

— : (XLOF 1922), Ss, 2, 4 (3) 6 and 66— Agn- 

cultural income — Pasturage — Income of perma- 
ritnlly settled estate — Fisheries — Sthaljat dues — 
Liability to tax — Difference of opinion among 
members of a division bench to whom case is 
referred — Procedure — Letters Patent {Cal,), 
cl. 36. 

Income derived from pasturages is agricultural 
income and cannot be assessed to income tax. 
But income derived from fisheries and from 
sthaljat li. c.) land used for storing timber, is not 
“ agricultural income ’’ or “ income derived from 
land used for agUcultural purposes ’’ and are 
therefore not exempt from tax as such. 

Pe Rankin, J [Page, J. dissenting.) 
hic -me derived from non-agncultural sources, 
it.g., fishery and sthaljat, by tbe owner of a 
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permanently settled estate from the lands in the 
estate, is not exempt irom income tax by the 
operation oi Regn. I of 1793. 

Where i- r is a difference ot opinion among 
the men sot a Division Ben./n by whom a 
ca^e el rred under S. 6ti of the Income-Tax Act 
is decided, cl. 3o of the Letters Patent applies and 
t opinion of the senior Judge will prevail. S. 

C. P. C., h 13 no application I'j the case. 50 I. A. 
2i2 ; 45 B. 718 Rer. Page, JJ.) 

Emperor xt. Probhat Chandra Barna. 

51 Cal. 50i : 1921 Cal 6o8. 

— Ss. 2 (15/ 16 and 55 — Company — Profiis 
— .Vo declaration of dividend — Profitf> distributed 
as bonus shares — Super tax — Li'.doiliiy of shart- 
koldcf s, 

Wnereu limited company instead of distribut- 
ing its prorits as dividend among the shareh dders 
passed a resoinnon to the effect that the undivid- 
ed prolits should be distributed to the shareh,i- 
ders in the form of lully paid binus shares and 
the share-holders had no option to take the profits 
in any other lorm He/d. that such a transaction 
did not result in any income, profits, or gains to 
the shareholders so as to make them liab e for 
supertax Inland Revenue Commissioners v. 
Bolt {19 zQi 1 K. B. D. U4 ; Bouch v. Sproule 
(1887) C 385 foil Sivam Brewry. Ltd. v. The 
Au/g, (19141 A. C, 231 dist. {Robinson, C. J. 
Heaid and Beast JJ.) Steel Bros, & Co., Ltd, ^ 
V. Government, 2 Kang. 211 : 82 L C. 665 : i 

1924 K. 337. 

Ss. 2 (15), 16 and bb— Supertax— Par iner 

of ftmi'-^lncreasc of share at time of assessment 
— Total income - What is. 

Supertax being calculated on the income of the 
previous year, the fact tnat the assessee became 
entitled to a larger share in a firm at the time of 
assessment does not enable the tax being calcu- 
lated on such increased share. 

The total income for the purpose of S 16 
means tbe total amount of income, profits or 
gains from all sources including (1) certain 
receipts on which an assessee is exempt from 
paying income-tax and (2) the amount of tax 
deducted at the source by companies when 
paying dividends {Macieod. C. J and Shah, J.) 
The Commissioner of Income-Tax v. Mellor 
26 Bom L, K. 366 : 81 I.C, 489 : 

48 Bom.504: 1924 Bom 361. 

S. 3 — Supertax — Liability for — Undivi- 
ded profits — Capitalisation of— Bonus shares 
newly issued on basts of — Super-tax on value of 
— Shareholders' liability for, 

A compay called the Deccan Sugar and Ab- 
kari Co., Ltd. was incorporated in 1897 with a 
share capital of 19 lakhs in shares of Rs. 500 face 
value each, in 190S the capital was increased to 
22 lakhs by adding 7,000 preference shares ot the 
A Class of Rs. 100 face value each and 5,000 
preference shares ot the B Class also of Rs. 100 
face value each In 1908 in pursuance of a resolu- 
tion passed in June the ordinary share capital 
was reduced to Rs. 1,66,672, thus making the 
total capital of the Company something over 13 
lakhs. Messrs. Binny & Co., Ltd., held 200 ordi- 
nary shares of Rs. 125 each in this Company. In 
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1921 the Deccan and Co,, had on its books a sur- 
plus accmnulation profits undistributed practical- 
ly 5 lakhs Oi rupees. In July 192 1, by a^ special 
I Remiution which wa^ confirmed in the foibwing 
montii. the Articles of the Company, were amend- 
ed, one of the first amendments enabling the 
Company, by a soecial Res dution, to subdivide or 
csnsolidate its shares or any of tnem ; the othe’* 
w^as a new Article by which the Company by 3. 

! special Resoiation might at any time take to it- 
: Selt tne power to capitalise undivided profits or 
reserve fund, In pursuance of me new Article 
the Cotiipa ly capitalised the undivided profits- 
Each holder of share of Rs. i24 became the hold- 
er of three additional shares. The capital of the 
Company was increased by 1.328 shares ot Rs 
375 each. Tne result was that Messrs. Binny & 
Co for 200 shares of Ks. 125 each got 200 shares 
of Rs 500 each and in 1921, scrip carrying out 
that change of position was issued. On a question 
arising whether the issue of new shares to the 
share-holders representing their share in the ac- 
cumulated surplus was taxable as income, Held, 
that Messrs. Binny .S: Co. was not liable to pay 
super-tax on the value of the shares newly issued 
by the Deccan Sugar and Abkari Co., Ltd., in the 
year 1921 [Coults Trotter, C. J. and Ramesam. 
J.} The Commissioner of Income Tax, Madras 
! V. Messrs. Binnv & Co., Ltd. 

(1924) M. W. N. 531 : 20 L. W. 611 : 

1924 Mad. 802 ; 82 I. C, 17 : 47 Mad. 837 : 

47 M. L. J. 242. 

Ss. 4, Sub-S. (1) and QQ—Briiish subject — 

Receipt of money in Hative state — Money credited 
with bank. 

The assessee was a British Indian subject. He 
took service in the Nirams Dominions and had 
an account with the Hyderabad branch of the 
Imperial Bank of India. A sum ot one lakh sixty 
thousand and odd rupees was paid to the assessee 
into the Hyderabad branch of tne Imperial Bank, 
From there the amount was transferred to the 
Patna branch of the Imperial Bank where the 
assessee was residing. The Commissioner of In- 
come-tax at Patna sought to assess him to income- 
tax in respect of the one lakh sixty thousand and 
jdd rupees. Held that the receipt of the income 
first took place in Hyderabad outside British 
India and it was not assessable to income-tax, 

3 Lah 349; 46 M 706 foil [Miller, C. J. and 
Mullick, J.) SaIyid Ali Imam v. Emperor. 

1924 F. H. C. C. 349. 

S. 4 —Finance Act, Sch. Ill, Part 2— Joint 

family property — Impartible estate — Income of. 

The Finance Act, Sch. Ill, Part 2, 1922, contem- 
plates the larger deductiou for purposes of super- 
tax only in a case where the income is that of the 
undivided family in which they are all jointly in- 
terCbted and not in the case of an impartible es- 
tate where the income is the sole property of the 
holder for the time being. Once it is admitted 
that the estate is impartible, it must be assumed 
that the members of the joint family have none 
of the rights of co-parcenership except a right of 
successor by survivorship limited by tbe rute of 
impartibility which alloyvs only one member at a 
imetohold. They cannot demand partition or 
assert any right to any individual share in the es- 
tate nor can they restrain alienations. The 
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income of the estate is that of the incumbeat for 
the time being nor doss the fact that he is bound | 
to maintain his sons entitle him to treat the in- 
come as that of the undivided family. [Miller, C. 
}, and Foster, J.) Sri Sri Raja Shiva Prasad 
Singh v. Emperor. 1924 P.H c.c. 234 : 

5 Pat. I. T. 497 ; 82 I. C. 6o3 : 

2 Pat. L. E, (Cr.) 233 : 1924 P. 679. 

“Ss. 4 and 42 (1) — Liabiliiy to income-tax 

— Foreign Company ^Business connectton. 

The assessee was an incorporated company 
with its head-quarters at New York in the United 
States, The company was incorporated in the 
United States of America. The company had a 
branch officejn Calcutta to buy gum, shellac and 
other Indian products and a factory in the United 
Provinces, No sales were conducted in India by 
the company : their transactions wese limited to 
the purchase of shellac and other goods, some of 
which were purchased on account of a certain 
Gramaphone Company which paid the company 
a fixed percentage on the purchase plus expense, 
while the balance was sold in the open market. 
It was admitted that no part of the company’s in- 
come accrued, arose or was received in British 
India, but it was contended that the income ans. 
ing or accruing to the company out of British 
India through or from its busiuess connection in 
Bfitish India should be deemed to be the income 
accruing or arising withm British India. Held, 
that the company was liable income-tax and 
supertax under S. 42 read with Ss. 4 and 6 of the 
Income-tax Act, 1922, 46 M. 360 not foil. {1896) 

A. C. 325. (1922) 1 A. C. 417 distiuguished. So 
far as the factory was concerned the company 
were liable to be taxed in the respect of the profits 
of their manuficiuriiig branch. The Englisn in- 
come Tax Acts Uy down ate.ritorial liini . lu Acts 
Vil of 1918 and XI of 1922 ihe Indian legislature 
appears to have gone beyond that limit, Having 
regaid to the esse^dial difierence in language be- 
tween the English and Indian Acts upon the point 
under considera ion in English cases are oI no 
authority in India. 

Per Maker jec, J. — The incomedax Act of 1918 
effects a radical change in the scheme and scope 
of operaiiun of ihis bianch of the law. The Act of 
1918 proposes to be a consolidating and amending 
statute ; on any point specifically dealt vviih in 
the Act the law is to be ascertained by interpreting 
the language u^ed in the statute in its natural 
meaning, uninfluenced by considerations derived 
from the previnus' state of the law. 22 C. 788 : 23 
C. 563 Ref, [Chattcrjee, Maker jee and Chotzner, 
JJ.) Rogers Pratt Shellac Co. v. Secketar 
OF State for India. 40 C. L. J. IIO ; 

28 C. W. N. 1074 : 1925 Cal. d4. 

* “S. 4 — Royalty-^Payment of Intnp sum — 

Mining lease — Liability to tax. 

Salami paid at the inception of a mining lease 
for 999 years once for all and not of a recurrit g 
kind represents the purchase price of an out 
and Out sale of the property and the sum so 
received by the lessor is not income within the 
meaning of the Income Tax Act But if the lease 
reserved a rent of royalty payable periodically it 
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is income. [Miller, C. J. and Foster, J.) S’?i Sri 
Raja Shwa Prasad Singh v. Emperor. 

1924 P. H. C C. 234 : 5 Pat. L T. 497 : 

82 I. C, 653 : 2 Pat. L. R. (Cr.) 233 : 1924 P. 679. 

4, Sub. S. (3) (viii) — Agricultural in- 
come — Income from fishery, hat and ghailagi — 
2'axahility — Permanent Settlement Regulation [I 
of 1793}— Effect of. 

Income derived from jalkar, hats and ghatlagi 
is not agricultural income and is not exempt from 
income-tax under S. 4, Sub. S. (8) (viii) of the 
Income Tax Act, 

Per Dawson Miller, C. J. [Mullick, J , contra .) — 
Where income from certain sources was taken 
into account in fixing the Jama of a permanently- 
settled estate under the Permanent Settlement 
Regulation 1 of 1793, such income is not liable to 
pay income tax, for the permanent settlement 
exempted the zemindar from all further taxation 
on such sources and there is nothing in the 
Income Tax Act to take away that exemption. 45 
M. 518: (1916) 2 H. C. 429 Rel. [Miller, C. J, 
and Mullick, J.) Maharajadhir.aj of Dharbanga 
V, Commissioner of Income-Tax- 

3 Pat 470 : 1924 P. H C. C. 69 : 78 I. C. 783 : 

2 Pat. L, E. 25 (Or.) : 

6 Pat. L. J. 4a9 : 1924 P. 474. 

Ss. 6, .10 and 2^-^ Assessee— Set off— 

Right of — Trade in individual capacity— Trade 
as member of unregistered firm — Loss incurred 
in latter —Set off against profits made in former 
— Right of — S. 244 ^1) and [2,— Applicability and 
effect* 

A person who carries on two different trades, 
one individually and the other as a member of an 
unregistered hrm, is entitled to set-off (lor In- 
come-tax purposes) the loss incurred by nim in 
respect of tne partnership trade against the pro- 
fits made by him in his individual capacity. 

Tnough the practice is to assess firms as such 
eacn partner in a firm is an assessee m respect of 
the profits and gains of the business which he 
carries on in partxiership. 

The worn “ any ’’ in S. 10 of the Income Tax 
Act means “ each and every ; and an assessee 
IS therefore entitled to set-off in one business 
against losses m another. For this purpose toere 
IS no distmcaon between what an assessee earns 
alone aiid ^hat ne earns in partnersnip. 

A part, crship is, for income-tax purposes, not 
an entity known to the law ; and there is, for tnis 
I purpose, no disti notion between registered and 
unreg'Stered firms. [Senwahe, C J. and Waller, 
J.) The COxMmissioner of Income-Tax. Madras 

M Ar. Ar. Arun.kchalam Chettiar. 

19 L W 12o : 11924) M W N. 326 : 

34 M L. T. (H.C.) 332 ; 1924 Mad. 474 . 

47 Mad. 66U : 77 I. C. 772 : 46 M. L. J. 68. 

S. 10, Cl. (2), Sub-Cls. (6) and (7 —Busi- 
ness profits — Assessnie7it based on income of the 
previous year — Deduction for obsolete machinery. 

An assessee who had been allowed deduction 
of a certain amount for obsolescence of machin- 
ery in calculating his profits for the year 1921- 
1922 is entitled, in making his returns for the year 
1922-1923 on the basis of his income-profits and 
gains for the year ending 30th June 1921, to deduct 
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the allowance for obsolescence under S. 10 (2) 

(7) of tiie Income-Tax Act, 1922. [Macleod, C, J) 
and Shah, 7.} The Raja Gokaldas Mills, Ltd.. 
In re. 48 Bom. 389 : 26 Bom. L. R. 312: 

80 I. C. 282 : 1924 Bom. 346, 

-S. 10 (21 (viii) and (xix) — Business profits 

— DeducHons—Coliiery — Cess on output of coal ur 
coke — Local rates and cesses —Bihar and Orissa 
Mining Settlement Act, 1920, S. 23 [o)—Jharia 
Water Supply Act, 1914, S. 45. 

The assessee, a colliery company, paid a cess 
under the Jharia Water Supply Act and a tax 
under the Mines Board of Health Act and claimed 
that those payments were business expenditure 
or taxes within the meaning of S. 10 (viii; of the 
Income-Tax Act which should be deducted in 
calculating profits for the purpose of assessment 
to income-tax. Held, that these items of expendi 
ture did not fail under S. 10 (viii) but could be 
deducted under cl. (ix) in arriving at the profits of 
the colliery on which income tax was payable. 
From a commercial standpoint these rates impos- 
ed upon the proprietor of the business would be 
deducted in the company’s balance sheet before 
any protits could be shown as the profits of the 
business. [Miller, C. and Jwala Prasad, 7.) 
Selected Coal Company of Manbhum in the 
nialtcr op 3 Pat. k,95 1924 P. 670. 

— -S, 10 (2) (iii)— >Business profits— Deduc- 
tions — Interest taken by partners. 

46 A. L 75 I. C. 339 ; 1924 A, 137. 

— S, 10, Sub-S. 2, cl, [^)~Company — 

Rights — Business allowance— Tax on Companies 
— Madras District Municipaliiies Act [V of 1920), 
S, 92, 

Tax on companies levied under S. 92 of the 
Madras District Municipalities Act (V of 1920). 
can be deducted as a business allowance under 
S. iO, Sub-S. (2), cl, 9 of the Indian Income Tax 
Act in calculating the profits of a Company for 
purposes of inccme tax. Smith v. Lion Brewery 
Co. (1911) A. C. 150, U she As Wiltshire Brewery, 
Lid. V. Bruce, (1915) A C. 433 Relied on. [Coutis 
Trotiif, C. J. and Wallace, J.) The Commis- 
sioner OF Income Tax, Madras v. The Nedun- 
GADi Bank, Ltd., Calicut. 20 L. W. 87 : 

1924 M. W. N. 580 : 81 I C. 454 ; 
1924 Mad. 693 : 35 M. L. T. (H. C.) 53 : 
47 Mad. 667 : 47 M, L. J. 160. 

ACT (XI OF 1922), S. 10 [2] -Ob sole te— 

What is — Absolute unfitness of machinery. 

The word “obsolete’^ in S. 10 (2; must be taken 
to include cases of unfitness from whatever cause. 
The quesuoii whether the total destruction of 
machinery which renders it unfit for the purpose 
it was originally intended for, entitles the owner 
to claim deduction from income tax is a question 
on which a reference can be made under S. 66 
[Kumarasamy Sastry, J ,) Ratna mnghMotor 
Service, In re 20 L. W. 859 : 1925 Mad. 157. 

-S. 14— Income derived as a member of a 

Hindu undivided family — Assessment along with 
personal income- Liability. See lNcr»ME Tax- 
Act, S. 66, 2 Pat. L. R. 122 (Cr.). 

S. 14 — Taxable income — Income derived 

by assessee as a member of a Joint family. 

Y D 1924—46 
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Income rersonally derived by an assessee as a 
member of a joint fsmiiy is not taxable under 
S. 14 of the Ac\ ^Miller, C.J. and Foster, J.) Sachi- 
tananda Sinha V. Emperor. 

2 Pat. I.R. 180 Cr. : 5 Pat. L.T. 609 : 

3. Pat. 664 : 1924 P. 644. 

S. 23 (2) — Assessment without notice — 

Case for lelerence. 

An assessee whose return is disbelieved and 
who is summarily taxed without being given 
notice under S 23 (2; can apply to the High 
Court to have a case stated under S 66 (2) as the 
question raised challenges the very foundation of 
the assessment. [Suhrawardhy and Chakravar- 
ihv, JJ.) Nirmal Kumar Singh Nowalaksha v. 
Commissioner of Income Tax. 29 c. W. N. 28 : 

1925 Cal. 173. 

Ss. 27 and 66 — Ex parte assessment — 

xV 0 n ‘Uppea r a nee — Sufiicieni cause. 

It would be for the :ncome-tax officer to decide 
whether on the particular facts of the case, suffi- 
cient cause has been shown by the assessee for 
not appearing in time and a^ to whether his fail- 
ure to appear and produce his accounts in time is 
justified by sufficient cause. Even if the High 
Court thinks that the actiori of the income-tax 
officer is arbitrary and harsh and that the assess- 
ment had been made ex parte wilhout sufficient 
materials or justifications, it cannot interfere 
under S. 66 of the Income Tax. Act. [Kumaras- 
wami Sasiri, J.) Siva Pratab Bhattadu v. The 
Commissioner of Income Tax. 20 L. W. 395 : 

1924 M. W. N. 785 : 1924 Mad 880. 

S. 33 — Review Supplemental demand 

— Notice to assessee. 

Where a commissioner reviews his decision 
under S. 33 of the Income Tax Act and issues a 
supplemental demand he must give a sufficient 
and reasonable opportunity to the assessee to be 
heard. [Miller, C.J and Foster, J.\ tbYCHiTANANDA 
Sinha v Emperor. 2 Pat. L. R. 180 (Cr.) : 

5 Pat. L. T. 609 : 3 Pat. 664: 1924 P. 644. 

Ss. 34 and Amending Act of 1923 — 

Effect of— Assessment to supertax in 1922-1923 
for income of 1921-1922 — Ltgality of. - 

Assessments to supertax for 1921-1Q22 on the 
income of 1921-1922 could be made in 1922* 
1923 under the heading of adjustment in cases in 
whicQ during provisional assessment proceedings, 
it was lound that' the assessee’ s income was 
below the taxable amount for purposes of super- 
tax, but the real income was ultimately found in 
proceedings under S. 68 of the Income-Tax Act, 
1922, as amended by S. 3 of the Act of 1923, to be 
large enough to be assessed to supertax. [Schwahe, 
C.J. and Waller, J a Commissioner . of Income 
Tax, Madras v. Chidambaram Chettiar', 

(1924) M. W. N, 35 : 19 L. W. 129 : 

79 I.C. 798 : 1924 Mad. 485 (2). 

S. 52 — Suit contesting validity of assess- 
ment order — If maintainable— Jurisdiction of 
civil court 

The Income Tax Act creates a special jurisdic- 
tion and presides a special remedy against order 
of assessment. Where the Collector professes 
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INCOME TAX ACT, S. 55. 

to tax income only and has not levied an assess- 
ment on any cf the classes of income excepted un- 
der toe Act, he exercises only a jurisdiction unaer 
the Act and a su t will not lie in a civil court 
challenging nis order, even ’f there are eu'ors in 
calculation. {Raymond and Kennedy, A. J. Cb.i 
Davaram Kamdas V. Secretarv of State for 
IxuiA. 78 I. C. 940 : l92a S. 130. 

Ss. 55 and 59 — Super tax — Income from 

dividends — Liubitiiy to pay supertax in the hands 
of recipient. 

There is nothing in the Income Tax Act of 1922, 
from which it can be inferred that in computii^g 
the taxable income oi individuals for purposes oi 
supertax dividends upon which supertax 
has been paid by a company should be deducted. 
Under Ss. 55 and 50 of the Income Tax Act, 
supertax is levied on the total income and ‘to.al 
income’ under S. 16 includes dividends payable to 
an assessee by a company. No exemption coula be 
claimed by an asscssee from payment of supertax 
in respect of dividends received by him even 
though ihe Company has paid the tax. {Miller, C. 
J, and Midlick, J .) Maharajadhiraj of Dar- 
BHANGA V. COMMIbSlOXER OF INCOME-TaX. 

3 Pat. 470 : 1924 P. H. C. C. 69 : 78 1. C. 783 : 
2 Pat, L. E. 25 iCr) ; 5 Pan L. I. 4i>9: 1924 P. 474. 

S. GQ— Application to state case — Com- 
missioner if can delegate duty — Procedure 

When an application is made to a Commissioner 
of Income Tax to state a case to the High Court 
under S. 66 he cannot refuse to pass any order 
on the application or to delegate his authority to 
any Subordinate Officer. The jurisdiction of the 
High Court under S. 66 (3) arises on a refusal to 
state ihe case on whatever grounds it may be 
based. {Moti Sugar, /.) The Firm Gokul 
Chand, Jagannath V. The Collector of 
Income-Tax, Sialkot. 1924 Lah, 662 (2). 

S. GG— Application - to Commissioner to 

refer questions o/ law — Fee payable. 

Where an application to ihe Commissioner of 
Income tax to refer a case for the opinion of the 
High Court and tbe applicant raises more than 
one point of law, he need deposit a fee oi iOO Rs. 
for each point of law. it is sufficient if the ap- 
plication IS accompanied by a fee ol 100 Rs 
(Robinson, C. J, and Baguley, J.) A. R. A. R. S. 
M. Chokkalingam Chetty V. The Commissioner 
OF Income Tax. 1925 Rang. 94 ; 

2 Rang. 579 

Ss. 66, 33 and 14 — Commissioner of In- 

come^Tax — Statement of case to the High Court — 
Points of law. 

The High Court directed the Commissioner of 
Income Tax to refer a case on the following 
points as they were questions of law deserving of 
a decision by the Hign Court : 

(1) Whether the Commissioner of Income Tax 
having once passed an order under S. 33 oi the 
Income Tax Act, has power to review his own 
order on sufficient grounds being shown ? (2) 
Whether the requirements of the proviso to S. 33 
(2) of the Income Tax Act, in regard to giving the 
petitioner reasonable Opportunity of being heard, 
were complied with in the case on hand ? (3) 
Whether in view of tbe provisions of S. 14 of the 


INDIAN TARIFF ACT, S. 10. 

Income Tax Act, income derived as a member of 
a Hindu undivided family can be assessed jointly 
with the petitioner's personal income. {Jwula 
Prasad and Kulwani Suhay, JJ.) bACHCHiuA- 
NAND SixHA V. The Commissioner of Income 
Tax, Bihar and Orissa. 2 Fat. L. R- 122 (Or.). 

S. 66 — Reference under — Statement of 

case — form of. 

While it is quite proper for the Income Tax 
Commis-ioner m makii.g a reference ro express 
his Opinion on tbe quesdons in v oived. it is his 
tirst dut) to state clearly and luliy toe material 
lacts admitted or pr,jvcd in evidence before him. 
10 adopt any other coutse must in most cases 
result in embarrasSinenu and uncertainty .when the 
maiier comes beiore the Coun lor its decision, 
tne Court being bound by the hndings arrived at. 
{Milter, C. j and Fo.dery J } SRi bRi Raja Shiv 
Rrasad Singh v. Emperor, 1924 F.H C.C 234 ; 

5 Fat L, T. 497 : 82 1. C. 6o3 : 

2 Pat. L. E. (Cr.) 263 : 1924 P. 679. 

S. 68 (1) — Assessment reduced after the 

passing of the Act — Party if entitled to lefund. 

The applicant was assessed to Rs. 1,125 
under die Income Tax Act of 1918 on the i7th 
February 1922. He appealed and on remand 
of the case the final assessment in July 1922 was 
fixed at Rs. 828-3-0. The applicant claimed a 
, refuna oi the difference between these two 
amoums but this was refused on the ground that 
he not entitled to it under Act XI of 1922 
which came into force on the 1st of April 1922 
prior to the making of the hnal assessment. 

Held, that he had an existing right of refund 
which was expressly saved by the new Act, S. 68 
(Ij. {Baker, J. C. and Hallifax, A. J. C,} The 
COMMISSIONER OF iNCuME TaX, C.P. V. DHARAM 
Chand Dalchand. 1924 Nag. 24 

INDEMNITY— Right to — implied Contract- 
Agency. 

A right to indemnity generally arises from con- 
tract, express or implied, but it is not confined to 
cases of contract. A right to indemnity exists 
where the relation between the parties is such 
that either in law or in equity there is an obliga- 
tion upon the one party to indemnify tbe other, 
It may arise for instance in the case of an agent 
and principal irrespective of contract. {Lord 
Wren Bury.) Eastern Shipping Co,, Ltd. v, 
Quah Beng Kee. 34 M. L. T. 90 fP. C.). 

INDIAN SOLDIERS (LITIGATION) ACT (TX of 
1918), S. 10 — Compromise — signed by some of 
the agents — Application to set aside -C. P. Code, 
O. 47, R. 1. 75 I. C. 262. 

S. 4 — Soldier appearing by pleader — De- 
fault — Notice if necessary. 

No notice under S. 14, Indian Soldiers Litigation 
Act, to the prescribed authority is necessary in a 
case where an Indian Soldier appears in a case 
threugh his own pleader, who however refused to 
produce evidence but continued to attend the 
case. {Stuart, J.) Fakirullah Khan v. Baldeo 
Sahal. 79 I. C. 225. 

INDIAN TARIFF ACT (YIII OF 1894) AS AMEND- 
ED BY ACT (IV UF 1916) -tariff DUTY -S 10 . 
Sale of goods ex-godown — Reduction of tariff value 
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INJUNCTION. 

by Government Notification — Consequent reduc- 
tion of duty — Whether buyer entitled lo dedLCt 
from the conti act prize— Duty m b. 10 of the 
Tarifi Act, meaning of — Payment under duress 
— Recovery ot D. C. 801. 47 Mad 222 : 

77 I. C. 70 : 1924 Mad. 236. 

Injunction — L egisla ive Council — President — 
Supplementary estimate -Injunciioa restraininj; 
President from putting a motion beiore the coun- 
cil — Power ot court to issue. See Government 
OF lNDi\ Act, S. 72. 40 C.L.J. 515. 

Possessory tiilc — Siut against tres- 
passer for injunction. 

A person is long and peaceable possession is, 
until the contrary is shown, presumed to be the 
owner and is entitled to an injunction against a 
stranger wh-) threatens to disturb such possession. 
2o M. 514: zO C. o31 : 3l M. 531: 1 L. W. 853 Kei. 
{Wallace, J.) PeriasAxMI MUTHiaiYAN v. Anan 
DAYI AMxMAL. 20 L. W 14. 

80 I. C. 82: 1924 Mad. 722. 

Qift — Registration — Injunction 

against donee registering gift deeds 

Where a gift of immoveable property requires 
registration lor its validity, it is open to the donor 
to revoke the gift before its registration. If the 
donee refuses to hand back the document, the 
donor can obtain an injunction restraining the 
donee from registering the document. ^Macleod, 
C. J. and Shah, J.) Subba Rama v. Venkat- 
SUBBa. 26 Bom. L. B. 427: 

80 I. C. 477 : 48 Bom. 435 - 1924 Bom. 434. 

Suit against Government — Enhanced | 

assessment — Declaration of illegality by civil 
court — Injunction unnecessary. See Mad, Rev. 
RecuVEry Act, S. 58. 49 M. L, J. 780, { 

INSOLVENCY — Breach of contract prior to ad- j 
judication — Right to sue for damages—lf vests 
in Receiver, 

Both under the Provincial and Presidency 
Towns Insolvency Acts, the right to sue for 
damages for breach of contract which accrued 
prior to adjudication vests in the Otheial Assignee 
and Receiver. {Raymond, A. J . C,) The Offi- 
cial Assignee, Bombay v. PTrm of Chanhulal 
Chimanlal. 1924 5. 89. 

-Proceedings in— Evidence taken before 

Official Receiver — Evidence in the trial— Consent 
oj parties. 

In proceedings to set aside an alienation, where 
the parties agreed to the evidence recorded by the 
Official Receiver being treated as evidence in the 
case, the procedure though highly improper is 
validated by such consent. The procedure is 
improper because first a court should see the 
witnesses giving evidence and • secondly the 
interest and duty of the Receiver may confiict in 
the conduct of the proceedings. [Olafield and 
Devadoss^ JJ.) Krishna Aiyar v. The Official 
Receiver, Trichinopoly. 75 I. o. 445. 

• Receiver — Remunera tion . 

Though generally the remuneration of a Recei- 
ver is calculated by the method of percentage or 
commission, a court has jurisdiction in its dit-cre- 
tion to fix a monthly payment in lieu thereof. It 
must be paid out of the insolvent’s estate and the 


INTEKEST. 

legal representatives cannot be made personally 
liable. [Sandetson, C. J. and Richardson, Jf) 
Skepat Singh v. Kam Sarup Surya Prasad. 

76 I. C. 583. 

Right of action in respect of tort or 

breach of contract — If passes. 

A right of action in respect of a fort or of a 
breach ol a contract resuliing in injuries wholly 
to the person or feelings O; a bankrupt does not 
pass to the trustee for his creditors but remains 
in the bankrupt ; ii it results in m juries wholly to 
the estate of toe bankrupt the right oi action 
parses to the trustee {Raymond, A. J. C.) The 
Official assignee, Bombay v. Firm of 
Chandulal Chimanlal. 1924 S 89. 

INSUBANCE— Condition in policy that if claim is 
not brought within a certain time policy would be 
forfeited — Validity, 1924 Cal. 186. 

F/re — Suit for daw ages — Defence 

that policy was not eoiisient and that its condi- 
tions had not been com plied with. 

In a suit for recovery of money due upon a 
policy of fire insurance, it is open to the defend- 
ants to plead ihaf there was no policy of insur- 
ance in lorce at that time of ihe fire, and further 
that as no claim containing ihe details of the loss 
had been submitted in writing within 15 days of 
the fire, they were absolved from all liability. 
Where the defendants had issued a protection 
note Subject to the conditions attached to the po- 
licy of insurance one of which was notice of 
claim should be given within fifteen days of the 
fire it was the duty of the plaintiff to have got 
the policy and looked into the condiTons in ques- 
tion and if he failed do so it was his own fault. 
[Robinson, C. F and May Oung, J.) Hameed & 
Co, The Universal Fire Insurance Com- 
pany. 2 Bang. 144 : 1924 B. SI7. 

Eire — Condition in original policy of 

forfeiture in rase of omission to sue within 
three months of rejection of claim — Reinsurance- 
Condition whether implied. 

Even assuming, without deciding, that a clause 
in a fire insurance policy to the effect that the 
claim under the policy shall lapse in case a suit 
is not commenced within three months of the 
rejection of the claim, is valid and binding such a 
clause is not imported by implication in a contract 
of reinsurance. {Robinson, C, J. and Brown, J.) 
The Himalaya Assurance Co., Ltd. v. Phe 
Burma Fire and Marine Insurance Co., Ltd. 

3 Bur. L. J. 122 : 1924 K. 360. 

INTEBEST — Banker and customer — Compound 
interest — Half-yearly rests — Liability of Bank — 
Giiaranturs also liable. 

Promissory notes executed by a bank to plain- 
tiff staled that interest at 11 per cent, would be 
charged. The bank throughout credited interest 
in its accounts with half-yearly rests, and not only 
did it so in its own accounts, but it made the 
same entries in the plaintiff’s pass-book. Some 
of the directors of the bank who had 
guaranteed payment ci the debt were 
aware of this practice. In a suit by the 
plaintiff on the pronotes charging compound 
I interest as above, the defendants pleaded that the 
1 pronotes did not provide for the same. Held^ 
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that the bank by its ow"* action led the plaintiff 
to believe that it was crediting him with compound 
nterest and that their action in doing so led hhn 
on to allow the account to lun. The wording of 
the promissory notes did not exclude the payment 
of compound interest. Tne defendant Bank itseh 
having read it as meaning that compound interest 
would be cha*-ged on any amount not paid by due 
date, and having written up the pass-book of the 
plaintiff accordingly were now estopped ffom urg- 
ing that this was meiely a clerical mistake and 
that both parties understood that simple interest 
only would be charged. The guarantors were 
Directors of the Bank and as such presumably 
cognizant of all that the Bank did and the method 
in which it conducted its business. Consequently 
they too were liable for compound interest, 
{Harrison and Zafar Ali, JJ.) Bharat National 
Bank, Ltd., Delhi v. Banarsi Das. 5 Lah. 129, 

“Liability for— Co-owners — Appropriation 

of profits by one co-owner. 

Where one of several co-owners has appro- 
priated the profits of the common property for a 
number of y?ars, it is open to the Court on equit 
able grounds to make him liable for interest on 
tbe amount due to the other co-owners. 2^^ C VV. 
N. 488 ; 35 B. 255, 41 M. 316, 42 M. 661. 3 C. 654, 
38 A. 581 Ref. {Miller, C, J. and Mnllick, J.) 
Inglis V. Sarju Prasad Misser. 

3 Pat. 311 : 1924 P. 633. 

^Post diem— Mortgage — No provision for 

payment of interest after due date — Effect of. 

1924 Oudh 118 (2). 

Power of Court to award— Case nor 

coming within the Interest Act. See Contract 
Act, S. 91 47 M. L. J. 312. 

■ - - Rate of — Relief against — Absence of un- 
due influen:e'— Hardship. 

Where there is no undue influence proved, it is 
not open to a court of law to give relief against a 
rate of 24 per cent, interest agreed between the 
parties merely on the ground of hardship even 
where the transaction is improvident {Raymond 
and Bilaram, A* J. Cs.) RAxM Singh v Ibrahim. 

78 I. C 418 : 1925 S,136. 

— ^ — Right to— E's-press or implied contract — 

Demand — Necessity for. See Contract Act, S. 73 
ILLN. (n). 22 A. I. J. 558. 

INTEREST ACT {XXXII OF 18391—7/ exhaustive 
— Awarding interest descre [ionary. 

Toe Interest Act is not exhaustive of all 
cases in which interest is allowed, 42 Mad. 601 
followed. The award of interest, is more or less 
a matter of discretion of the Court and not a 
matter of law, {Walla :e, J.) Venkatachalam 
Chettxar V. Ponnuswami Aivangar, 

20 L W. 195: (1924) M. W. N. 499 : 
1925 Btad. 46 : 81 1. C. 636 : 47 M. L, J. 312. 

S. I — Not exhaustive — Discretion of 

Court to award interest on claim. See Contract 
Act, S. 91. 47 M. L. J. 312. 

INTERPRETATION OF STATUTES— Construction 
of Statutes. 1924 Lah, 155. 


INTERPRETATION OF STATUTES. 

Fiscal Acts- 

Fiscal Acts should be construed as far as 
possiuie in favour of the subject. [B'-ker, J. C, 
and tiallifax^ A. J. C.) The Commissioner of 
Income-Tax, C. P. v. Dharam Chand Dal- 
CHAND 1924 Nag, 24, 

Fiscal Statutes. 

In fiscal staiutes courts must look to the letter 
of the law and not introduce equitable considera- 
tions, Ali charges upon the subject must be 
imposed by clear arid unambiguous language 
because in some degree they operate as penalties. 
[Raymond and Kennedy, A. J . Csj Secretary of 
State for India v. Seth Khemchand Thaoo- 
MAL. 78 I. c. 438 : 1925 S. 67. 

Fiscal Staiutes — Strict construction. 

Statutes which impose pecuniary burdens are 
subject to the rule of strict construction, and it is 
a well-settled ' rule that all charges upon the 
subject must be imposed in clear and unambi- 
guous terms, as they tend to operate as penalties. 
The subject is net to be taxed unless the language 
of the statute clearly imposes the obligation. 
[Mookerjee and Chotzner, JJ.) Thaddeus Naha- 
PiET V. Secretary of State for India. 

39 C. L. J. 209 : 81 I.C. 751 : 1924 Cal. 987. 

Fiscal Statutes — Technicalities — Con- 
struction. 

Technicalities in a fiscal statute must be strain- 
ed in favour of the subject and not against him. 
{Baker, 0. J. C and Hallifax, A. J. C.) Seth 
Balkishan Nathani V, Commissioner of In- 
come Tax. 78 I. C 572 ; 1924 Nag. 153. 

Taxing enactment — Strict construction. 

It is a well-known rule of construciion of Tax- 
ing Acts that no one is to be taxed except by 
express words. Taxing statutes must be construed 
strictly and the Crown seeking the tax must biing 
the subject within the letter oi the law. Otherwise 
the subject is free. There is no equiiabie construe- . 
tion admissible in fiscal statute. [Plumer and Sub- 
banna, JJ.) Commissioner of Income Tax, 
Mysore v. Nandidroog Mines, Ltd. 

2 Mys. L. J. 41. 

Illustrations — How far a guide in con- 
struing a section— Repugnancy — Observations in 
*1916) 2 A. C. 575. 79 I. C. 1026. 

Tnterpretation of Statute — Illustrations — 

Value of. 

If the meaning of the enactment itself were 
doubtful, a reference to the illustration in order to 
clear the meaning, would be justihable. But, if 
there be any conflict between the illustrations 
and the main enactment, the illustrations must 
give way to the latter. {Maker j ee, J.) Sajid-un- 
NissA V. Hidayxat Husain. 22 A, L. J. 425 : 

X. R. 5 A. 291 : 80 L C. 893 : 1924 A. 748. 

Includes Scope of. 

Where in an interpretation clause it is stated 
a term includes so and so, the meaning is that 
the term retains its ordinary meaning and the 
clause enlarges the meaning of the term and 
makes it include matters which the ordinary 
meaning would not include- [Raymond, A. J. C.) 
The Official Assignee, Bombay v. Firm of 
Chandulal Chimanlal. 1924 S. 89. 
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INTEKPHETATION OP STATUTES. 

E^^glish decisions. 

Rules relating to procedure under an Indian 
Act should not be interpreted by reference to 
decisions relating to another statute in England 
even where the language of the tw^o statutes is 
the same. [Newbould and- Gho'^c, JJ.) Brojolal 
Barerjee V. Sharajubala Debt. 

51 Cal. 745; 1924 Cal. 864. 

— : ^Indian enactments — Point under law of 

India — Reference to English law is unnecessary. 

Where the point to be decided arises under the 
law 01 India reference to English law is unneces- 
sary. [Lord CiJiaw.) The India General Navi- 
gation AND Railway Co., Ltd. jj. The Dek- 
HARi Tea Company. 28 C W. N. 302 : 

(1^24) M W. N. 158 ; 19 E.W 277 : 
34 M. I. T (P.C.l 53 : 22 A-L. J. 173 : 5l Cal. 304 : 
26 Bom. L. E. 571 : 10 O. & A. I, R 591 ; 
L. R. 5 P. C. 121 : 51 I. A 28 (P C.) : 

1 0. W. N. 267 : 80 I. C. 1038 ; 1924 P. C. 40. 

INTERPRETATION — Statute law in India— 
English Law application of — Guiding principtes. 

The statute law in India is no doubt based on 
the principle of Ehglish law but in its applica- 
tion the Courts should follow the opinion of 
Indian Courts acquainted with Indian wavs of 
life and thought and not of English Courts which 
deal with people widely different from Indians 
in their social habits and intellectual develop- 
ment. [Dalai, J C. and Neave. A. J C) Syed 
Mohammad Hasan v. Syed Ali Hyder. 

1 0. W. H. 803: 10 0. & A. L. R. 1929. 

Grammatical Construction — Intention of 

legislature. 

Where the ordinary grammatical construction 
of a word leads to an apparent contradiction of 
the purpose of the enactment, the rules of gram 
mar must yield to common sense and a meaning 
consistent with the intention of the legislature 
should be given. [Raymond and Aston^ A. J. Cs.) 
Hyderabad Municipality v. Fakhrldin, 

25 Cr. L. J. 646 : 81 I. C. 134 ; 1925 S. 90 

Intention of the Legislature — Meaning 

of words used — Plain Construction. 

1924 Lak. 65. 

“ May'^ — What is ultra vires. 

“Discretion'* means when it is said that some- 
. thing ts to be done within the discret\oa of the 
authorities that that something is to be done 
according to the rules of reason and justice not 
according to private opinion, according to law 
and not humour. It is to be not arbitrary, vague 
and fanciful but legal and regular. And it must 
be exercised within the limit to which an honest 
man competent to discharge his . office 
ought to Confine himself. [Shah, A. C. Jfand 
Kemp. J.) Bhagchand Dagadusha w Secre- 
tary OF State for India. 48 Bom. 87 : 

26 Bom. L. R. 1 : 1924 Bom. 1. 

New enactment — Effect on rights under 

the previous law — Common Law. Nadershaw 
Shrinibai. 1924 Bom. 264. 

Penal statutes — Strict consfruction to be 

adopted. S&c Crl. Law Amendment Act, Ss 15 
• and 17. 5 Lak. 1. 


JUDGMENT. 

Punctuation marks — Value of. See In- 
come 'Tas Act, S. 2 (6) and (7). 

46 M. L. J. 42. 

Rights of appeal if affected- by repealing 

statutes. 

Under the ordinary law vested rights including 
rights to appeal and to demand a reference that 
have already accrued are not taken away by the 
repeal of any Act, but the procedure would be 
under the new Act. The rule regarding 
vested rights is not confined to substantive rights 
but extends equally to remedial rights or rights 
of action inciuding right of appeal. 38 Mad. 101 
Foil.: 41 Cal. 1125 Ref. [Baker ^ J.C. and Hailifax, 
A, J.C.) The Commissioner of Income-Tax, C. 
P. u. Dharam Chand Dal Chand. 

1924 Nag. 24 

Retrospective operation — Statutes taking 

away Vested right. Mx. Lahini v. Bala. 

77 I. C. 798. 

Retrospective operation — Intention to 

take away vested rights, 

1924 Pat. 383. 

Rul's of Court— Construction , 

In construing a Rule of Court the Court has to 
abide by the words of the rule which has the 
force of law without attempting to reform it ac- 
cording to the supposed intentions of the legisla- 
ture or attempting to exclude cases which fall 
within the express meaning of the rule in order 
to make the law reasonable. If the rule is not 
in conformity with the declared intentions of the 
Legislature, it is for the Legislature to amend or 
alter the rule. [Kennedy, J.C., Raymond and Bila- 
ram, AJ.Cs.) Hiriomal v. Bazarisingh, 

78 I. C. 583 : 1925 S. 49. 

Scope and object of section or Act — • 

When to be considered. 

Where a section, or an Act, is capable of two 
renderings or is said to mean less, or more, than 
it says, it is a maxim of interpretation that one 
must look at the scope and object of the enact- 
ment. [Walsh, Ryves and Mocker jee, J J,) Muba- 
rak Husain v. Ahmad. L. R. 5 A 201 : 

22 A L. J. 321 ; 46 A. 489 : 1924 A. 328. 

Statement of objects and reasons— If 

may be looked into. 

For construing an Act, acouH may refer to 
the statement ot obiects and reasons. [Baker, J, 
C.) Meghraj V. Ramgopal. 78 I. C. 743: 

20 N. L, K. 103; 1924 Nag. 249, 

JOINT T'EIHE'NQY— Incident [s—Chaf$ge of -- Sur- 
vivorship - If can be put an end to. 

The incidents of a j )int tenancy can be 
changed and a member of the joint tenancy may 
sev'er his connection by effecting partition of his 
interest and after this is done the rule of survi- 
vorship will not apply, hut the ordinary rules of 
success! n. [Jwala Prasad and Maepherson, 
JJ.) Gopal Ojha V. Ramadhir Singh, 

82 I C 204 : 1925 P. 228. 

JUDGMENT — Events after suit. 75 I. C. 786. 

Suit on — Maintainability of C, P. Code, 

S. 47. 
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No action lies in India on an executable judg- 
ment and the remedy of the judgment-creditor is 
by execution, but where a judgment creates a 
new obligation without providing ior execution 
a suit on the judgment is mai itai :able. 6 3. H; 
C. R. 231; 9 C. W. N 952 relied cm 27 M. 243 : 

8 Bom. 1. 27 CAV.N. 58 ; 43 A. 170 disti guished. 
{Ramesani Jncksont JJ.) Ramaswami v. M. P. 
M. Muthayya Chetti. 21 L. W. 16 : 

1925 Mad. 279 : 47 M. L 829. 

Validity — Officer refusing to exercise 

jurisdiction — Nullity. S^e C P Code, O. 20, R. 2. 

76 I. C. 170. 

JURISBiCTlON— Agreement of parties— Effect. 

75 I. C. 590. 

Appeal beyond the pecuniary jurisdic- 
tion of the Court deciding it — Decree, whether 
void — Consent of parties —Disposal of appeal 
when prejudicially affected by a change of forum 
— Suits Valuation A.i {VI 1 of iSS7) S. 11 — De- 
fect of jurisdiction^ when cured. 

Under ordinary law parties cannot invest a 
Court with jurisdiction even by tieir agreement 
and the decree ot a Court would be void when 
the valuation ol a suit is beyond the jurisdiction 
of that Court. A chvange of forum by itself cannot 
affect the disposal of ar* appeal on i^s merits pre- 
judicially. In every case it should be decided 
whether the change of forum has affteted ihe 
disposal of the suu o i its merits perjudiciallv or 
not. There is a clear case of prejudice when a liti- 
gant who is entitled to have the merits of his 
case considered on the faces by a Bench of 
two Jud.-es of a High Court, has his appeal decid 
ed bv a District fudge siding singly specially as 
the word used in clause (b) of Section 11 of the 
Suits Valuati U-) Act is ‘diposal’ and not ‘decision’. 
Under S. 11 of the Suits Valuation Aci the lack 
of jurisdiction is cured in case when there has 
been uo prejudice in a Courc wr > giy assuming 
jurisdictinn. (1923 46 Mil. 631; 45 M. L. J. 185: 
(1923; M W. N. 489 16 L. VV. 1. 73 1. C. 87, dis- 
sented from. 5 P. L J, 897 : 1 Pat. L. T, 390 : 56 
I. C. 762; 36 Bom. 628 and 43 Bom. 507 referred 
to. 24 Cal. 66t, 2 O C. J03, 16 O. C. 257 and 36 
A. 58 disdnguished. [Dalai J . C, and Wazir 
Hasan, A J. C.) Sheoraj Singh zn Must. 
Phulbasa Kuer. 1 0. W. N. 900 : 

10 0. & A. L. E. 1314 

Civil and Revenue Court — Partition — 

Sites appertaining to Zamtndari share — Build- 
ings on — Partition of. 

In a suit for partition of ceriain building it 
was found that the buildings were on sites whico 
were appurtenant to a Zamindari share, j'he 
defendant urged tha^ the civil court could not be 
allowed to nartition the buildings until the reve- 
nue cou ts had first partitioned the sites on which 
they siood. Held, ^hat the contention of the de- 
fendant was untenable. Revenue courts are 
incompetent to partition buildings in proceedings 
under the Land Revenue Ace. [Daniels and 
Heave, JJ.) Multan Singh v. Padhan Man 
Singh. X. K 5 A. 244 (Rev.i; 

23 A. L J. 744: 1924 A. 854 (1;. 
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Civil or Revenue Court — Appeal — 

Forum. 76 I. C 521 (i), 

Civil or Revenue Court — Occupancy 

holding— Suit for possession. 77 I. C. 630. 

Civil and Revenue Court — Partition of 

Mahal-Right to share in a Mahal. 

L. E. 5 0. 18: 10 0. & A. I. R. 146 : 

77 I. C. 358: 1924 Oudh 149. 

Civil and Revenue Courts — Suit for 

declaration of title and joint possession. Nohar 
Ahir V. Pratab Ahir. L. E 5 a 1 (Rev.). 

1924 A. 231. 

Criminal Court — Power to break open 

door. Ovid v, Seth Chanda Bhan. 

76 I. C 650 • 23 Cr. L. J. 218. 

Civil Courts — Liability to pay Govern- 
ment revenue. 

Where a plaintiff comes to court and asks for 
the fixing of the liability of defendants in regard 
to Government revenue for which the plaintiff is 
liable to the Collector, the suit is of a civil nature 
and there is no enactment which prevents a civil 
court from taking cognizance of it. [Das and 
Ross, JJ.) Gulab Chand V. Dukhi Rai. 

1924 P. 795. 

Civil Courts — Powers of — Declaration 

only rights recognized after an Act of State but 
not even rights agreed up between high contract- 
ing parties — Documents granted by former 
Soveriegn — Use of— Act of State. 

Whpii a terri ory is acquired by a sovereign 
state for the first time that is an Act of State. It 
matters not how the acquisition has been brought 
about it may be by conquest, it may be by ces- 
sion following on treaty, it may be by occupation 
of territory hitherto unoccupied by a recognised 
ruler. In all cases the result is the same. Any 
inhabitant of the territory can onlv make good in 
the municipal courts established by the new sove- 
reign such rights as that sovereign has through 
his officei's, recognised.. Such rights as be bad 
under the rule of predpcessors avail him nothing. 
Even if ill a treaty of cession T is stipulated that 
certain inhabitants shouM enjoy certain rights 
that does not give a title to these inhabitants to 
enforce these stipulations in the municipal courts. 
The right to enforce remains only with the High 
Contracting Paities. Where Sciiidia of Gwalior 
ceded certain districts in exchange for other d:s- 
tricts to the Brirish Government and b th parties 
agreed to maintain intact rights cf private sub- 
jects, on a suit by certain persons for a dtclara- 
tiuQ that they were Taluqdars, 

Held, the whole object of enquiry is to see 
whether after cession, the British Government 
has conferred or acknowledged as ex stmg the 
proprietary right which the plainttiff claimed. 
The view of the officials of the Government 
as to documents would influence them to make up 
their minds as to what tide should be given or 
recognised, but even th-. n it is what they did 
after investigation, not what they thought at in- 
vestigation that IS matter of moment ; a mere 
general statement that existing rights tvould be 
upheld could never prevail against exact deter- 
minations. Any statement in general terms that 
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rights will be respected must necessarily mean as 
these rights are on investigation determined by 
the Government officials. To suppose that by 
such general statements in a proclamation the 
Government renounced their right to acknow- 
ledge what they thought right and conferred on a 
Municipal Court the rights to adjudicate as upon 
rights which existed belore cession, is to mis- 
apprehend the law as above set torth. {Lord 
Dunedin.) Nayak Vajesingji v. Secy, of State 
FOR India. 26 Bom. L. R. 43 ; 

22 A. L. J 951: L. R, 5 ?. C. i99: 

4J 1. L. J. 47 3; 82 I G. 779:43 Bom 613: 

51 I. A. 357: 21 L. W. 28. 

(1924) M. W. N. 694: 1924 P. C. 416: 

47 M. L. J. 574 

Civil and Revenue Court — Allegations in 

plaint — Effect of. 

The plaintiffs cannot be permitted to choose 
the jurisdiction of the Court by the nature oi ! 
their allegations, The Court has to see the re- | 
medy which the plaintiffs really desire, {Dalai, 
J.) Bidiya Misir 0. Mt Daryai Kuar. 

I. R. 5 A. 184 (Rev.) : 79 I. C. 566 : 

1924 A. 678 (1). 

Civil Courts — Municipal tax levied — 

Recovery of —Omission to take action under 
Municipal Act, 

The fact that a person from whom municipal 
tax has been levied illegally has not resorted to 
the remed'cs open to him under the Municipal 
Act, does not deprive a Civil Court of its juris- 
diction to entertain a suit for recovering the same 
from the municipal authorities. [Broadway, 7.) 
The Municipal Covimittee, Find Oadan 
Khan v. Bhagwan Singh. 1924 Lah. 619 

-Civil and Revenue Court — Paytition — 

Building Standing on Joint site. 

A suit was brought for partition of certain build- 
ings. The buildings were in a village and the 
sites on which they 'to d were appurtenant to a 
2emindari share. H Id, that the Civii Court 
could entertain the suit and it was not necessary 
that ihe parties should get the sites of the build- 
ing' paniticn d m a Revenue Court before com- 
ing to the Civil Court. {Daniels and Weave, JJ ) 
Multan Singh v. Pudhan Man fiiNGH. 

22 A. L. J. 744 : L. R. 5 A. 244 (Rev.) : 

1924 A. 8d4 (1). 

AUotfnrnt of lands by the partition Court' 

whether challengeable in a Civil Court~~Won- 
compliance with directions given in tarz taqsim 
— Remedy open to the party aggrieved. 

The final proceedings of the partitiun Court in 
the matter of ihe allotment of lands are conclu- 
sive a. d cannot be challenged in a Civil Court. 
It the directions given in tne tarz-taqsum are not 
in any manner complied with m ‘he actual carry- 
ing out of the partition, the party aggrieved has 
a right of appeal. {Wazir Hasan. A. J. C.) 
Bh^wani Prasad Dubk v, Syijnath S'NGH. 

1 0. W. N. 668 : 10 0. & A. I R. 1140. 

Civil Court — Settlement Court — Mort- 
gages executed after annexation of Gudh. 

The jurisdiction of the Courts of the first Re- 
gular Settlement was not confined to mortgages 
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executed prior to the annexation of Oudh by the 
British Government in 1856 but also extended to 
those executed subsequently. [Dalai, J. C.) 
Chandan Singh v Sheo Narain Singh. 

10 0. & A. L. R. 13 : 10 O.L.J. 606 : I. R 5 0. 92: 

80 I. C. 698 : 1924 Oudh 245. 

Civil or Revenue Court — Co- sharers — 

Dispossession of one by others — Suit for joint 
possession. 

A tenant abandoned a holding and the parties 
who were co-sharers began to cultivate the land 
jointly but subsequently the defendants dis- 
possessed the plaintiff. In a suit for joint 
possession by the plaintiff, held, that the 
plaintiff was entitled lo sue for joint possession in 
the Civil Court and that there was nothing which 
restricted his right to a claim for a share of profits 
in the Revenue Court. [Sulaiman, J.) BasdEO 
Pande V. Mohan Pande. L. R. 5 A. 113 (Rev.): 

1924 A. 865 (2). 

Objection to — Irregular exercise of 

juri s diet ion — Wan t of jur i sdiciion —Dis Unction 
between. 

Where jurisdiction exists requiring only to be 
invoked in the right way the party who has invit- 
ed or allowed the Court to exercise it in the 
wrong way cannot.afterwards challenge the legal- 
ity of the proceedings. [Chandrasekhara Aiyar, 
C. 7. and SiManna, 7.) ShaMA Rao v. Venka- 
tappa. * 2 Mys. L. J. 62. 

'Objection to — Late stage— Duty of Court 

to notice it 

The Court is bound to take notice of an objec- 
tion to the jurisdiction, however, late in the day.it 
may be raised, if it be that on the facts admitted 
or proved it is manifest that there is a delect of 
jurisdiction. [Lord Phillimore.) Ramlal Har- 
GOPAL V, Kisan Chandra. 

7 N. L, J, 62 : 20 N. L. R. 33: 34 M.L.T. (P.C.) 62 : 

19 L. W 549 : 22 A. L. J- 386 : 51 Cal. 361 : 
26 Bom L. R. 586 : 51 I, A. 72 ; 1924 M.W N. 79 : 

1924 P. C. 95 : L. R. 5 P. C. 216: 

28 C. W. N. 977 : 46 M. L. J. 628. 

Objection to — Want of j urisdiction — lr~ 

regular exercise of jurisdiction— Distinction 
between. 

Jurisdiction in relation to the proceedings of a 
Court, means the authority of a Court to decide a 
particular cause or matter. Where the authority 
exists, the proceedings are binding on the parhes 
until set aside by some process known to the law. 
They cannot be set aside or disregarded in a col- 
lateral proceeding. There is a fundamental distinc- 
tion between the existence of jurisdiction and exer- 
cise of jur-sdiction and those proceedings only 
can be declared null and void and therefore disre- 
garded which have been conducted by a Court 
not having any authority to conduct them, but 
where the compiamt is as to the mode in which 
the jurisdiction has been exercised, the appropri- 
ate procedure provided for the removal of the 
grievance must be pursued if the complainant is 
to have any remedy for the injury done or sup- 
posed to be done to him. {Das and Maepherson^ 
JJ,) JAGDISHWAR NaRAIN V. Md HaZTQ 
Hussain. 1924 P. H. C. C. 142: 77 L C 851 : 

5 Pat. L. T. 473 : i&24 P. 537. 
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Power cf Court to ^ive directions — 

Dispo'^al of suit winding up, 

A Court which appoints a Receiver has autho- | 
rity to pass orders necessary to wind up his j 
charge even though the suit has been disposed | 
off. [CamPbelffr, Ganga Ram Natha Ram j 

1924 Lah, £^83. 

Revenue Court — Ad^^erse possessioji— 

Plea of. 

A plea of adverse possession, if raised in a 
Revenue Couvt bas to be decided on the evidence 
adduced and there is nothing in law to prevent a 
Revenue Court going into the question ; but the 
decision therein will not be conclusive in a Civil 
Court, [Wazir Hasan, J. C.) SURAJ Mal v, 
Mohammad Taqi 80 I. C. 650 : 

192 5 Oudh 153. 

Revenue Court — Partition proceedings — 

Pendency of proceeding in Civil Court — Jurisdic' 
Hon. 

In a suit in a civil court for partition, the 
question of previous partition was pleaded and a 
declaration was asked for that the Revenue 
Court had no jurisdiction to proceed with the 
partition proceedings pending before it until the 
determination of the civil suit. Held, that the 
status quo ante should be maintained until the 
decision of the civil suit. This was a matter en- 
tirely discretionary with the Court and it did not 
appear that parties would be put to any incon- 
venience or be prejudiced on account of such a 
stay. By taking part in the partition proceedings 
One could not possibly confer Jurisdiction to the 
Revenue Court. {Ross and Gurshai 

Mahton V. Sheikh Mch-ammad Saiyad 

2 Pat. L, R. 266 (Civ.) : 1935 P. 137. 

Objection to Small cause suit— ’Filed on 

the regular side — -Subsequent objection— Estoppel, 
Where the plaintiff files a suit of a small cause 
nature on the regular side of the Munsif’s court 
and fails in that court and on appeal, he cannot 
in second appeal be permitted to plead want of 
jurisdiction in the MunsiCs court to try (he suit 
and claim to have the suit tried in a less regular 
way on the small cause side. [Dalai, J. C.) 
Maharaj Oin V, Balbhaddar Prasad. 

10 0 & A. L. R. 1326. 

Pecuniary — Valuation of a setoff. 

The valuation of <a set off for the purpose of 
jurisdiction must be taken as relating to the 
whole of the ascertained sum so' pleaded and 
Without reference to any portion of the Plaintiff’s 
claim vvbich the defendant admits. Biojendra 
Nath Dos 2 /. Budge Budge Jakmilis 20 Cal. 527 
followed. {Lentargne, J.\ O. S. Abahimm Coy. v. 
IBRAHIN Edra Boy. 2 Rang 4^2 : 1925 Sang. 65. 

- — Submission tO' — Court having jurisdiction 

— Absence of formality immaterial 

76 1. C. 194. 

— Suit disposed of—Pow^r to levy court fee 

After a suit or appeal ‘s disposed of, the court 
becomes functus officio and cannot thereafter 
pass an order to ask a party to make up a defici- 
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ency in court fee which was discovered only later. 
{Martineau, J.) Abdullah v. Secretary of 
State for India. 82 1. C. 588 (1) : 

1925 Lah. 131 [1). 

Test of, 

The jurisdiction of a Court to entertain and 
decide upon a cause of action depends upon the 
nature ot the claim put forward by the plaintiff 
as his cause of action and the matter involved in 
it. It does not depend upon what the defendants 
may assert by way of defence. It may turn out at 
the trial that the subject of contest is not proper- 
ly represented by the form in which the plaintiff 
has chosen to put his claim but it will not affect 
the jurisdiction under which the suit as brought 
by the plaintiff fell. {Kinkhede, A, J. C.) Labhua 
Sao V. Chatan. 20 N. L R. 145 : 79 I. C. 161 : 

1924 Nag. 275. 

Test of — Plaint allegations. 

Jurisdiction in a case is governed by the alle- 
gations made in the plaint and not by the defen- 
ce set up. {Pipon, J,C.) Ml\n Feroze Shah v. 
SoHBAT Khan. 78 I C. 423. 

7'(5st of— How determined. 

Jurisdiction does not depend on the result of 
the suit or on the defence set up but on the 
nature of the claim as brought. If a suit could 
be filed in a court only in the exercise of special 
jurisdiction, the plaint must state facts showing 
the existence of such special powers. [Kinkhede 
A. /. C.) HakBAX V. L.4CHMAN. 82 I. C. 201. 

KARACHI MUNICIPAL RULES AND BYE-LAWS 

— Appendix D, Rule 6 (c) — If ultra vires — Termi- 
nal tax— Power to frame rules. 

Rule 6 (c) of Appx. D of the Karachi MunRipal 
Rules and -‘SyeTaws is not ultra vires, as it does 
not cut down an exemption allowed by the legis- 
lature but only lays down conditions under which 
a legislative exemption will be.granted. [Kennedy. 
J. C. and Aston, A.J.C.) Karachi Municipality 
V, M. R D’Sa. 80 I. C. 990. 

LAMBARDAR— ejectment — Loss of office 
—Effect. 

One of two lambardars can sue in ejectment 
on behalf of the proprietary body without joining 
the other and a decree can be passed in favour of 
the latter, even if the plaintiff happens to be re- 
moved from office pending suit [H alii fax, A. 
J. C.) Maroti Kunbi V. Sitaram. 

78 I. C. 722 : 1925 Nsg. 32. 

Surrender of occupancy rights to — 

Claim of co-sharers — Laches. 

Where occupancy rights are surrendered by a 
tenant to a lamhardar the other co-sharers can 
rec wer their share On paying the proportionate 
charges of acquiring the right without any de- 
lay. The right is one in equity and if they are 
guilty of laches, they lose their rights. [Prideaux, 
A.]. C) Mahadeo V. SoNBA. 781. C. 532 : 

1925 Nag 51. 

^ — Tenancy by — Consideration— Right to 

challenge after long time. 

A tenancy created by a lamhardar twenty-five 
years before cannot be challenged except on the 
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ground it is a mere paper transaction. The ques 
tion of Consideration in such a case is immaterial 
{Baker, J. C. and HalUfax, 7 C.) Radhabat 
V. Pandurang, 78 I. C. 535 : 1925 Nag. 63, 

Who can be appointed ur. 

It is only persons having a proprietary interest 
that can be appointed la jub a rdar and when that 
capacitv is lost, they cease to be lambardars. 
[Pndeaux, A. /. C.) Motilal Gulabsao v. 
Ganpatrao. 1924 Nag. 211. 

LAND ACQUISITION — Compensation ~ Toka 
land— Compensation for interest of tenants — -How 
fixed. 77 I, C. 137. 

LAND acquisition ACT, S, 9— Service of no 
fice — Three brothers — Service on one, if sufji- 
cient. 

It is incumbent on the Collector m a land ac- 
quisition proceeding to serve a notice upon each 
of the persons interested and it is not suthcieut to 
serve a notice merely upon one of three brothers 
each of whom was equally interested in the com- 
pensation to be awarded. Nor can it be said that 
by reason of their relationship one brother was 
a person authorised to act for or on behalf of his 
brother. The mere fact that one of the brothers 
accepts notice on behalf of all does not raise a 
presumption that he had any authority to do so 
[Miller, C. J. and Foster, J,) Nitai Dutt v. 
Secy, of State for India. 3 Pat. 304: 

81 I. C. 676 : 1924 P 608. 

LAND acquisition ACT (I OF 1894), S. 18— 
Acquisition of land — Compensation — Sub-tenancy 
— Apportionment. 

A s lb-tenant is interested in the land and his 
interest is capable of valuation He is conse- 
quently a person entitled to have an adjudi- 
cation upon the quedion of the inadequacy or 
otherwise of the compensation awarded. A 
tenant or subtenant even though his interest is 
not transferable except with the sanction of the 
Superior Landlord has an interest which entitles 
him to be heard upon toe question of adequacy 
of compensation. 28 C. 146; 28 C. 152; 17 C 144; 
7 Cal. 585; 40 C. 64 ; 3l C. L. J. 65 Ref. [Mookcr- 
fee and Chohnet, JJ.) Jagadiswar sanyal v. 
Collector of Goalpaka. 39 C. L. J. 574. 

S. 18 — Apportionment of compensation — 

Question of g'-nuinencss of will — Stay oj proceed- 
ings pending decision of Probate Court — Desira- 
bility of. 

In a land acquisition case several Mahomedan 
claimants applied for reference to the Court 
basing their claims on a will. An application 
was made for stay of the land acquisition 
case proceedings pending the decision of the 
High Court in proceedings for obtaining probate 
of a will whose genuineness was disputed. The 
Court refused to stay proceedings and dismissed 
the reference for non-production of the will. 

Held, that the court ought not to have dismissed 
the reference without giving the claimant an 
opportunity to secure the production of the origi- 
nal will which had been lodged in the High Court. 

The proceedings before the Land Acquisition 
tribunal should be stayed pending the disposal of 
the probate proceedings by the High Court In 
the first place it js not the primary function ol 
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the improvement tribunal to investigate contra- 
vened questions of title and adjudicate upon tes- 
tamentary disputes. In the second place, there is 
every likelihood of a more cornprehensive and 
searching invesdgation of the matters in issue by 
the High Court in its testamentary jurisdiction 
than by the tribunal. Lastly the probate Court 
xan issue citations upon all persons claiming to 
have any interest in the estate ot the deceased 
who may not be parties in the apportionment 
proceedings in the tribunal. [Mookerjee and 
Chotzner, //.) Syed Abdul Alim v. Badaruddin* 
28 C. W. N. 295 : 1924 Cal. 757. 

Ss. 18 and 19 — Award— Objecitons to — 

Fresh objections on other grounds after reference 
— Pet missibility 

It cannot be laid down that where an objection 
has been taken under one of the headings men- 
tioned in S. 18 of the Land Acquisition to the 
Collector’s award and a reference is made in 
consequence it is nevertheless open to the claim- 
ant to attack the award upon an objection lalling 
under some other heading. The q.-estions of 
measurement and compensation are distinct. But 
fresh v)bjections belonging to the same categ try 
may be allowed to be gone into. 12 C. L. j. 489 : 
30 B. 341 Ref. Even it a frei'h objection of a 
different caie/^ory is entertainable,. the court is 
entitled to reject it on the ground of delay. 
[Pearson and Graham, JJ.) BROMOTHA Nath 
Mullick V. Secretary of State for jndia. 

40 C. L. J IOj : 82 I. C. 3 : 

1924 Cal. 1036 (2). 

S. 18 — Failure of landlord to demand 

reference — Tenant obtaining extra—Right^ of 
party. 76 I. t. 203 (1). 

S. 18— Market value— Assessment of — 

Sale-deeds— Relevancy of. 

In considering the market value of land acquir- 
ed under the Land Acquis tion Act, the sale deed 
whicn is nearest in date to the acquisition should 
betaken as the standard. {Oas aud Ross, JJ.) 
Secretary of STate for India v. MaNmatha 
Nath Dey. 2 Pat. L. R. 268 : 1925 P. 129. 

S. 18— Mortgaged p'^opcrty — Acquisition 

of - Mortgagee*s rights and remedies in case of— 
Payment of compensation money to mortgagee — 
Mortgagee' s remedy in case of — Suit to recover 
money from Crown— Maintainability— Cause of 
actio-^ — Costs awarded to rMort^a gee in suit on 
mortgage — Cruwn*s liability for. 

Where property subject to a mortgage is 
acquired under the Land Acquisition Act, the 
Crown can make its award giving the cempensa- 
tion money to the mortgagor, tue person in posses- 
sion and the ostensible owner of the property, 
and is not bound to recognize the mortgagee as 
such at all. The remedy of the mortgagee m 
such a case is to apply under S. 18 of the Act to 
have the matter referred to the C vil Court. 
Where he tails to do -^oand the compensation 
money is paid to the mortgagor, his only remedy 
is to sue under S. 31 ot the Act the m jrtgagor to 
whom the money was wrongly paid. He has no 
cause of action against, and cannot sue, either the 
Secretary of Stale or the Collector. 
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Costs awarded to the mortgagee in a suit 
brought by him on the mortgage can. in no event, 
be rec ivered from the Crow.i, [Schwabe^ C. J. 
aitd Waller ^ /,) The Secretary of State for 
India Kuppusamt Chetty. 

(1924) W. N. 138 : 1924 Mad. 521 : 

33 M. li. T (H, C.) 972 : 78 I G. !s2 : 

46 M. I. 5. 36. 

S. Reference to Court — Order refu- 
sing — Propdety — Revision against order — 
Ri^hi of — Civil Procedure Code, S. 115 — G‘>vern- 
ment of India Act^ S. 107 — Effect —Arbitrary 
rtfusal to refer—Remedv in case of —Necessity — 
Amendment of S. Court — Court ::yiibordinate 
to High Court — Acting judicially — Meaning. 

The High Court has no power under S. 115, 
C. P. Code or 107 of tne Go.ernment of India 
Act to revise the order of a Collector acting under 
the provisions of the Land Acqai>itiOQ Act ref using 
to refei to the Court an apnlicatioh under S. 18 of 
tne same Act by a person interested requiring him 
to refer the ma ter for the determination of the 
court. 

Per Chief Justice and Ramesam, J. : — The Act 
should be amended so as to give a remedy 1 1 the 
subject in respect of possible arbitrary acts of Land 
Acquisition officers in declining to refer under 
S. 18. 

Pe. Chief Justice : — The Officer acting as 
Collector under the Land Acquisition Ac decided 
that certain land to be acquired by the Govern- 
ment was Government land, and tnat. theiefore, 
no com tensation was payable to an n body. One 
of the persons claiming lo be interested in tne 
iani asied ihe Collector under S. 18 to refer the 
matter to the Distiici judge ; but the Collector 
reiused co do so on the strength of the decisions 
that the land was Govemmeni land. He/d, that 
the Collector was wholly wrong in the course he 
took 

Discussion oi the ques'ions whether the Col- 
lector exercising his functions under S. 18 acts 
{!) j idicially ; (2j as a Court, and y^) as a Court 
subordinate to ihe H’gh Court. {Schwabe, C. J , 
Phillips and Rame^om, JJ.\ Abdul Sattak 
Sahib v. Special Dy, Collector, .Vizagapatam 
Harbour Acqn. 19 L. W. 446 : 

34 M, L I. H. C ) 18 : {X924r M. W. N 224 ; 

1924 Mad. 442 ; 47 Mad. 357 : 46 M. L. J. 209, 

'S 23 — Acquisition of land bv Govern- 

-ment — Permanent t.nincy—C ndnion as to re- 
sumption without Compensation —G wernments' s 
right as landlord— Tenancy at will- Valuation 

Resoondents held certain property under a grant 
-made in their favour by the Collector in 1881 
The eniemea/ was permaaeot but a clause wa-; 
added at the end ot tiie 1-ase in t ie following 
terms. ‘Tf dnv oortio i or the whijle of th s la d 
be required for the Governineut, we shall g've 
up tna .'ame without any compensation.'* The 
Governineat, as landlord, never exer ised its 
power to resume the land by virtue of this clause. 

The Government proceeded to acquire the land 
under the Land Acq us'tion Act for the purposes 
of the Cafcatta C rpjratiija. A q lesti m arose 
-as regards the aoportionment of compensadon 
and the Land Acqmsiiioa Officer awarded ihe 1 


LAND ACQUISITION ACT, S. 23. 

capitalised value of the revenue as compensation 
and awarded one*eighth of the amount to the Go- 
vernment as landlord. Held^ that the aAvard was 
fair. Even a tenancy-at will may have an appreci- 
able market value. [Mooherjee and Rankin JJ.) 
Secretary OF State for India v. Buoy Kumar 
Addy. 40 C L. J. 303 : 1926 Cal. 224. 

S. 2^— Compensation— Right to — Per- 
manent tenant holding on condition from Gov- 
ernment-Acquisition for the Corporation of a 
Ci y. 

Land was permanently given to the appellants 
by GoVC’ nmeiit s-ubject to one condition thit, if 
it or apart thereof v\as required for Government 
It must be reiurned. The Government proceed- 
ed to acquire the land under the Land Acquisi- 
tion Act for the purposes of a Municipal Cotpora- 
tion, tield^ that the Governmei t was claiming 
the land not under the terms of the lease as iand- 
loid but under the Land Acquismou Act and 
therefore the appellants were entitled to com- 
pe sation J'he stipulation in the lease t ) the 
appellants bv Cover ment for resumhsg the land 
whenever requi-ed did not rr>ake the tenaiicy one 
at will. [Woodroffe and Cuming JJ., Bejoy 
Kumar Addy v. Secretary of State for 
India. 40 C. L. J. 301. 

■ S. 23 — Existence of right rf way does 

not destroy ownership— Less ot fron age injur- 
iously artects back — Construction of police lines 
— Superior holders’ interests. 1924 Jbom. 54. 

— - S. 2Z -Market value — Fixing of — Con- 
sideration — Prices of adjacent lands — Special 
aduptuhiliiy -Offers — Evidendary value of. 

lo finding out the marke^' value of land lor pur- 
poses ot the Liiid AcquiSit'On Acy the standard 
to be ian.en is that oi an owner wiUir-'g to sel' and 
a purchaser wi ling to buy. Evidence of genuine 
sales at the aate ut iiotihcat'Ou in res, eci ot ihe 
same land or poi.tions thereof or precisely par- 
.iiiel lauds would be the ideal that cuuld be put 
in. The adipabdiiy of agriculiural lands as 
Duiidiiig sites can be taken into consideration, 
and fie owner is entit ed to the most lucrative 
and adva tag ous way in which such land can 
oe laid out at t ie time of acq jisiti on Too much 
imp utance cannot be attac md lo evidence of off- 
ers in ubcertaiaing lat maiket value. [Raymond 
laudBUu'um, AJ. CA Gobindram Vokhomal 
V. Assistant Collector of Shikarpur. 

79 I. G. 376. 

S 23 — Market value of land — Opinion 
of experts —Weight due to. 

On a question of valuation of land compul- 
sorily acquired by Government, ihough the opi- 
nion ot expens is admissible in evidence, the 
opinion of brokers is of no value, where they give 
no data m support r^f ibeir opinions If C. W, 
H. 875, 577: iO Bom. L. R. 907, 913:33 B. 325‘ 
Ref. Broadway and Fforde, JJ.} Secretary 
of State v. Shrjmati Sai^la Devi. 

5 Xih, 227 : 79 1. C. 74 : 1924 Lah 548. 

S, 23— Market value — What is— Consi- 
derations in fixing — Speculation. 

4a Bom. 190 : 1934 Bom. 161. 
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S. 24 (5) — Acquisition of land — Comfen 

sation — Indirect benefit accruing from other 
lands acquired. 

The basis on which compensation for lands 
taken is to be assessed is the value oi the lands 
to the owner as ic existed at the date of the 
notice to take and not their value, when taken* to 
the promoters. 

All advantages which land possesses present 
or future in t le ha ds of the owner may be taken 
into consideration and tne owner is eat tied to 
have the price assessed in reference to those 
advantages wnich will g've the land the greatest 
value. The value o an owner’s interest is not 
properly compensated by a sessing the amount 
of pecuniary benehts obiained by pa^t user m 
disregt^d of poss ble benefits in the future. The 
prohabil ty of a m ’re profitable future use is one 
such «dvan age which may betaken into conside- 
ration. Thus land which may proba' ly be used 
for buildiiig purposes must not be valued on the 
same basis as purely agricultural land. But 
■ although prospective value is a necessary element 
in the assessment of compensation, such value 
must be entirely excluded where it would arise 
from the construction of the part'cular works 
authorized by tne Act which gives compulsory 
.poweis. 

It is recognized principle to exclude from the 
.assess nent of compenSvtion any enhancement or 
dimii’iuti’^n m value conseq lent on the construc- 
tion of w -rks authorized by Sjecial Act under 
which the assessment is made. [Mookerjee and 
Rankin, JJ.) MANMATtiA Nath Mullick V. Secy. 
OF State for India. 28 C. W. N. 461 : 

83 I, C. 442 ; 1924 Cal. 574. 

S. 54:— Order of District Judge releciing 

application for revision of Collector's award — Ap- 
peal 

Where a district Judge rejects an application 
.ior revision of the Collector’s award in a land 
acquisi ion oase, his ordev^ is one C’Onhrm-'ng the 
award in substance and is therefore appealable 
•under S. 54 of the Land Acqn Act, {Miller, CJ, 
and ster, J.) NiTAi Dutt S^cy. of J=^tate 
T'OR INDIA. 3 Pat. 304 : 81 I C 676 : 

1924 P. 60S. 

S, 55 — Sale of land — Acquisi don for 

IRailwav — Lands not subsequently req ired— Re- 
sale by Govern mant iviihout public auction 
through Tahbildar, 

Certain lands were acquired by Government 
for a railway co npaov and subsequently found 
not to be required fo tne purpose. The lands so 
relinquished were sold b* the Tahsildar wiihoul 
public auction. Held, thit the Tahsildar bad 
pow- r to sell the lands under the O’ders of the 
Collector and the npn-.ib.servance of the rules as 
-to sale of lands by public auct'on did not vitiate 
the sale by the Tahsildar in the absence o any 
fraud or misrepresentation or mistake [Mudhuvan 
LMair, J.) Karapurathirakkam Hama Kurup v. 

Kurup. 20 L. W 6n8 : 

35 M. L. T. (H. G.i 122 : 
1924 Mad. 911 
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LANDIOED AND TENANT— Abadi— Tenant at 
will. Nihala V, Shahab Din. 76 I. C ^013. 

Abandonment of holding — Proof of — 

Death of Tenant. 

Where a person who would be entitled by suc- 
cession to a share in a holding never made any 
claim he must be held to have abandoned it. 
{Fremantle, S. M. and Burn, J. MA Bhagwate 
PRASAD V, Baqar All I. E. 5 A. 238 (Eev). 

Abandonment of holding — Grant to 

another— Rights of parties. 

Where a tenant abandons his holding and the 
landlord lets it out to another the old tenant can- 
not get into possession without the landlord’s 
consent. The new tenant if forcibly ejected can sue 
ior possession. \Kanhaiya Lai, J.) Syed ZahuR 
Hasan v. Shakek BaNoo. 78 I. C. 189 : 

1925 A. 29. 

Abandonment — Occupancy rights — 

Claim of prop) ietary rights at settlement. 

The summary settlement ot a village was made 
with the plain ift’s predecessor who claimed 
under-proprie ary rights : 

Held, that this amounted to an abatement of the 
plea of occupaocy rights. [Fremantle, S M, and 
Burn, J, M.} Chandrabhan Pratap Singh v, 
Sheo Bahal Singh. L* E. 5 0. 72. 

Abandonment— Proof — Leaving village 

without arranging for cuilivation. 

The new tenant has in order to prove abandon- 
ment, to prove not only that the former tenant 
had left the village but also that he had done so 
without making arrangements lor the cultivation. 
[Fremantle, b. M.) Hira Chaudhri Tirbeni 
Kahar. L. E. 6 A. 106 lEev.). 

— Abandonment by tenant— Bene fit of, 

enures to all the landlords 

Where a land occupied by a tenant is given up 
by him it enures for the benefit of all the co- 
sharers entitled to it. [Stdaiman, J.) Basdeo 
Pande V, Mohan Pande. L. E. 6 A. 113 lEev.i ; 

1924 Ah. 86 d (2). 

Abandonment — Tenant leaving village 

leaving holding in the hands of a near relation — 
Death — Presumption— Evidence of. 

The recorded tenant of a holding left the 
village and the sub-ierant who was a member of 
his biradari continued in possession of the hold- 
ing. There was no evidence that the sub-tenant 
took the holding direct from the Zamindar. Held, 
that it could not be said toat the tenant had 
abandoned the village and hiS name could not be 
'•truck off unless he was proved to be dead. 
Death could not be presumed in ihe absence of 
clear proof that he had not been heard of for 
seven years. [Premanile, S.M. and Burn, J. M.) 
Jagdeo Singh v. Kawalpat Chaube, 

L. E. 5 A. 9 (Eev.). 

Adverse possession — When possession 

of tenant is adverse. See Adverse Fosse:- sign 

79i. C. 69^ 
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Agricultural viliag^—Right of tenant io 

sell hezise 

A tenant of an agricultural village has no right 
to sell his house together with the right of resi- 
dence. He can only sell the materials In this 
respect there is no distinction between a sale to 
another tet ant and a sale to a stranger [Daniels, 
J,) Mt. Champa Kunwar v. Tulshi Ram. 

L R. 5 A. 140 (Rev.) 79 I. C. 954 : 

1924 A. 921. 

-Arrears of revenue — Sale— Default by 

proprietor. 77 I. C. 564. 

Bhurgdar — Status of — Servant cultivator 

— Not a tenant. See PROV. Sm. C. C. Act. 3ch. I, 
Art. 8. 40 C. L. J. 197. 

— Arrears of rent — Amount due. 

Where a certain am,>unt is recorded as payable 
as “R^qarn Siwai” by the tenant at the last settle- 
ment, the amount is recoverable from tenants in 
a suit for arrears of rent. [Mukerji, J.) Nema 
Singh v. Kulsum-un-Nissa. 

L. E. 5 A. 209 (1) (Rev.) 

Cess— Artisan cess abadi. Mt. Bakshi v. 

Hyder Khan. 75 I. C, 270. 

Consent of Zemindar — Long possession 

by tenants 

Mere length of possession of land by a cultiva • 
tor is not sufficient to ra’se a presumption of the 
Zemindar’s consent. [Burn, /.) Mahant Kunj 
Behari Das v. Birwa Mehnaun. L. R 5 0. 31. 

Contract of tenancy — Prohibition aga- 
inst sale — Prohibition against mortgage— Pre- 
emption^ 

Under the terms of an agreement entered into , 
between a Zemindar and his tenant the latter | 
was permitted to convert his occupancy holding 
into a grove on condition that tne zemindar was 
to be the owner of three fourths of the grove 
while the tenant was to be the owner of the re- 
maining one fourth. The tenant’s ownership was 
restricted in several wavs and he was not given 
liberty to sell hi? shares to any person except to 
the zemindar Held, that the Zemindar was not 
obliged to give the tenant leave to plant trees. 
If he did give leave, it is perfectly open to him 
to make that permission subject to conditions 
which the tenant himself accepted and which 
were embodied in a binding agreement. The ag- 
reement gi^'ing the Zemindar a right to get a sale 
of the share of the tenant is very similar to an 
agreement giving a right of pre-emption. The 
court must construe the contract which the par- 
ties have made and is not at liberty to make a 
fresh contract on their behalf because it thinks i 
that they might have intended to lose certain! 
things which they have not expressed in their 
written agreement. Sale and mortgage are two 
quite different things and a prohibition against 
qne does not necessarily import prohibition aga- 
inst the other. It is impossible to maintain the 
view that the tenant remained an occupancy ten- 
^t notwithstanding the agreement as to the 
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planting the groves. 43 All. 606 referred to. 
[Daztiels,].) Golzari Lal v. Har Prasad. 

X. R. 5 A. 260 \Rev) : 1925 A. 97. 

Contract of tenancy — Threshing floor— 

Right to—Onus—Presii'^nption, 

Where it is proved that a piece of land had 
been held by the tenant and used by him for the 
purposes of threshing com there is a pre-ump- 
tion that he held the land as a part of his contract 
of tenancy. The burden of proving that the land 
claimed as threshing floor was not held in fact: 
as a part of the contract of tenancy is on the 
landholder. [Sulaiman and Mukerjee, //,) Jag- 
ESHWAR Prasad v. Suraj Bali Singh. 

X. R. 5 A. 253 ',Rev.) : 1925 All, 16. 

Covenant against alienation — Forfeiture 

clause — Alienation of portion of lease property — 
Effect of — Principles of construction. 

A lease deed contained a clause for forfeiture if; 
the rights under the terni wei e alienated, ‘^'ome of 
the items comprised in the lease were alienated . 
and the landlord claimed to c force his ritiht of 
forfeiture. Held, it could i ot be enforced as the 
clause did not reier to partial alienations but only 
to alienation as a whole, A clause for forfeiture ■ 
must always be construed strictly as against the 
person who is trying to take advantage ot it and 
effect should be given to it only so far as it ren- 
dered absolutely necessary to do so bv the word- 
ing of the clause. A covenant against assignment 
does not prevent from assigning for ar»y part of 
the terms or from assigning any portion of the - 
premises and unless the covenant is expressly 
worded to exclude a partial alienation of the pre- 
mises, a partial alienation will not work forfeiture, 
[Krishnan, J,) Venkatramana Bhatta v. K ish- 
na-Bhatta. 20 X. W. 294 : 

(1924) M. W. N. 668 : 1925 Mad. 57 : 
35 M. L. T 9 0 (H. C.) : SM. G. 1008 ; 

47 M. X. J. a07. 

Covenant for renewal — Assigne'^ from 

tenant— Right to enfo’-cement — Stipulation ps to 
rent being increased — Vague and iinenfo^-ceable. 
Nava Kishore Das v. Madan Mohan Das 
Goswami. 1924 Cal 346 (2). 

Death of tenant — Heir holding over — 

Zemindar' s failure to eject in a reasonable time 
— Effect of. 

Where on the death of a tenant, the landlord 
takes no steps to eject the heir in a reasonable 
time, the latter must be held to have been admit- 
ted. When he is admittedly a statutory tenant, 
he cannot be ejected by notice. (Fremantle, 

Md. Zaki V. SUKHAI. X. R. 5 0. 164 (Rev.). 

’Easement — If can be acquired by pres- 
cription. 1924 A. 159. 

'Ejectment — Agreement by tenant to pay 

fair rent —Compromise of disputes — Zemindar 
estopped from ejecting tenant. 

With reference to land which was formerly 
unrented and in which the tenant claimed occu- 
pancy right a compromise between the Zemindar 
and the tenant was filed to the effect that the 
tenant had agreed to pay Re. 1-8-0 rent and . 
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6 annas per bisvva for land which accrue 

by alluvion' and in return the Zemindar agreed 
not to eject him as long as he paid rent. The order j 
of the Court was the defendant has agreed to a 
rent of Re, 1-8-0 and the plaintiff withdrew the 
suit for ejectment wich was dismissed. In a 
subsequent suit by the Zemindar. 

Held, that the compromise being neither regis- 
tered nor incorporated in the decree of the Court 
was not admissible in evidence and did not 
bind the Zemindar. The defendant having 
agreed to pay a fair rent for the land which he 
was bound to do in any case and there being no 
Consideration for the grant of occupancy rights, 
the proceedings did not estop the Zemindar from 
subsquently ejecting the tenant. [FremanHe^ 
S. M. and Burn^ J.M.) Badri Narain v, Nand 
Bahadur. L. E. 5 A. 100 (Eev.). 

Ejectment — Building erected hy tenant — 

Knowledge of landlord — Renewal of buildings — 
Acquiescence. 

The plaintiff-appellant was the Zemindar of a ' 
village and the defendant resnondents were two 
blacksmiths living in the same village. The ' 
plaintiff sued to eject the defendants from a 
saiban, a dalan and a shed on the allegation that, 
these were recent con'?tructions upon his land. 
The defendants were tenants and residents in the 
village in which they had a house. They carried 
on business as blacksmiths there. 

The trial court found that one of these struc- 
tures was an old one and dismissed the suit in 
resp'^ct of it but decreed the blacksmiths’ eject- 
znent from the two others. The blacksmiths 
appealed to ^he lower appellate which di^rnissed 
the whole of the suit holding in effect that con 
structions similar to these had existed for some 
twelve years for the convenience of these black- 
smiths upon the sites on which they now stood, 
and the onlv conclusion to be drawn from the 
fact that the blacksmiths worked in the village 
was that these constructions were for their use in 
carrying on their trade or business or in some 
wav necessary to it. Held, affirming the decision 
of the lower aopellate Court that as the original 
constructions had been made many years ago, the 
obvimis presumption was that the Zemindar not 
onlv bad acquiesced in their having been made 
but accepted them as a reasonable appurtenance 
of the blacksmith’s dwellings and when those 
constructions came to an end, the blacasmiths 
had every right to replace them as they were 
before, {^iuart, J.) Ish Narain Upadhia v. 
-Rameshar Lohar 22 A. L J. 244 : 

L. E. 5 A. 91 (Eev.) : 78 I. C. 164 : 1924 A. 433. 

— ^Ejectment — Cause of action at a later 

date — Admission to occupancy rights. 

The plaintiff was ejected by the defendant on 
31—3—21. In an ejectment suit filed in the 
Civil Court, by the defendant the date of the cause 
of action was shown to have arisen in the begin- 
ning of January 1922. 

Held, that the statement in the Civil Court 
-plaint d=d not amount to an admission that the 
= defendant had readmitted the plaintiff to occu- 
-^pancy rights [Burn, J. M.) Chhe^^da v. Sahu 
*Ram Ghulam. Ic. E. 5 All. 317 (Eev.) 
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— — Ejectment — Encroachfnent — Tenancy — 

Remedy of landlord. 

If a person without the consent of the Zemin- 
dar is holding land not included in his rented 
holding without paying rent therefor, the Zamm- 
dar may asset L bis right at anytime and either 
eject him or have the land assessed to rent. 
(Fremantle, S. M, and Burn, J, M.) Sheo Dial 
V. Gouri Shankar. L.R. 5 A. 95 (Eev.) : 

10 O. L, J. 628. 

Ejectment — Licensee from Zemindar — 

Erection of buildings— Estoppel. 

In a suit by the transterees from a Zemindar to 
eject the defendants from a plot of land it was 
found that by consent of the Zemmdars tor more 
tha 1 12 years the defendants were permitted to 
occupy the plot as licensees for storing manure, 
pressing sugarcane, etc., and had in pursuance of 
the license erected constructions of a permanent 
character. Held, that the defendants must be leit 
in undisturbed enjoyment of the land as licensees. 
[Lindsay, J.) Nathu v. Tulsi Ra.m. 

L.E. 5 A. 98 (Eev.) : 78 I. C. 316 : 1924 A. 434. 

Ejectment— N otice of— Claim of under- 
proprietary or occupancy rights, 

Flff. claimed underproprietary or occupancy 
rights in the alternative in a suit to contest a 
notice of ejectment. Held, that the court was 
bound to decide whether plaintiff haf under pro- 
! prietarv rights and the suit could not be disp(jsed 
of merely on the finding that ihe plaintiff bad 
shown that he was not a thekadar. [Fremantle, 
S. M. and Burn, J, M ) Raja Bhagwan Bakhsh 
Singh v. Jang Bahadur Singh. L. E, 5 0. 123. 

— Ejectment — Notice of — Suit to contest — 

Acquisition of occupancy right — Agreement if 
admissible in evidence. 

In a suit to contest a notice of eject ment the 
mukhtear-am of the Ze i indar applied to the 
court stating that the tenant had acquired occu- 
pancy rights in a cenain plot and that the notice 
of ejectment should be cancelled. Hell, that the 
agreement not being registered was inadmissible 
in evidence and that the tenant not bavi- g paid 
any premium and the rent not having b'^en en- 
hanced, there was no estoppel against the Zemm- 
dar. [Fremantle, S. M,) BiNdr^hwari Prasad 
V, Phulchand. L. R. 5 A. 180 (Rev.) 

Ejectment — Recognition of occupancy 

rights — Estoppel. 

Where the si.^ter’s son of a former tenant hav- 
ing no right to succeed to the tenancy was recog- 
nised by the, zemindar as occupancy tenar.t, this 
is equivalent to the con’.erment of occupancy 
rights and he could not be ejected. [Fremantle, 
S. M. and Burn, J, M.) Kunwar Bahadur v. 
ShambhU Dayal. L. E. 5 A. 165 (Eev.). 

Ejectment — Relationship of parties — 

Mortgage — Unregistered document — If can be 

pleaded. 

In a suit in ejectment, the defendant can set 
up even an unregistered mortgage deed to show 
that he was in possession as mortgagee and not 
as tenant. [Sulaiman, /.) Kesri Singh, v . 
Channo. 1924 A. 837. 
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Ej<^cttnent — Statzis of tenant to be ascer- 
tained. 

Where a person contests a notice of ejectment 
describing him as an ordinarily tenant on the 
ground that he has superior rights, the Court 
should ascertain and decree dehaitely the rights 
wtiicn it finds the plaintiff entitled to {Fremantle, 
SM. and Burn, J.M.) Raja Bhagwan Bakhsh 
SiNGd V. Mathura Shukul. L.R. 5 0. 108 (Rev ): 

10 0. & A. L. R. 717 . 11 0. L ]. 656. 

Ejectment — Sub tenancy — Admission 

of tenancy up to a certain hme — Subsequent 
deytial — Effect of. 

In a suit by the plaintiff to eject the defendant 
as his sub-tenant the plaintiff’s position as a 
tenant m-ciuef up to a certain tune was not denied 
by the deiendant. At the time of the institution 
of the su't tne plaintiff’s name was still recorded 
in the papers. Held, that the burden was on the 
defendant to show that the plaintiff’s tenancy had 
come 10 an end in a manner recognized by law. 
The mere fact that the plaintiff nad not cultivated 
the and for 8 years raised no presumption that 
be had ceased to be a tenent of the land (Fre- 
mantle, S. and Burn, J. Ma Mutsaddi Lal v. 
Gajola. L. R. 5 A. 58 (Rev.). 

Ejectment — Sub tenant— Claim by third 

person — Payment of rents —Evidence as to, 

in a suit by an exproprietary tenant to eject a 
sub-tenant Irom some 0 £ the plots comprised in 
the holding, a third person intervened and asked 
to be impleaded on the ground ihat the plaintiff 
had lost all rights to the holding by tong dis- 
possession and that he was in possession and had 
sub-let the plots to the defendant. Held, that the 
plaintiff had failed to show that he was an expro- 
prietary tenant and that he was ever in possession 
of exproprietary rights. {FremantU-, S, M. and 
Burn, J. M,) Raghunath v, Khuman. 

L. R. 5 A. 150 (Rev.). 

Ejectment — Sub-tenant — Mortgage from 

Zemindar— Plea of — Duty of Court. 

Plff. a tenant sued to eject the defendant as 
sub-ienant. Defendant pleaded that he held the 
land as mortgagee of the Zemindar. The Couit 
decided the ease on the single issue whether the 
defendant was a sub -tenant of the plaintiff. Held, 
that it was not sufficient for the decision ol the 
case and it was necessary for the Court first to 
decide ihe defandands contention that he held as 
Q.orrgagee ot the Zemindar. {Fremantle^ S. M. 
and Burnt J.) Ram Jas Ojha v Ram Palat 
Ojha. L. R 5 a. 330 (Rev.) 

Ejectment — Thekadar — Lease— ^Proof of. 

Suits to contest notices of ejectment must not 
be dismissed on vague findings as this leaves the 
door open tor future lifcigatiun. A theka cannot 
be proved bv the production of a kabuliyat, [Fre- 
mantle, s. M. and Burn J, M.) Raja Bhagwan 
Baksh Singh t;. Sheo Dayal Misra. 

L.R 5 0.195. 

— — ^ ’^Ejectment— Two brothers one of whom 

accepted tease from Zemindar. 

One of the two brothers forming a cultivating 
partnership took from the Zemindar a seven 
years’ lease in common interest to avoid ejectment. 
In a suit by the Zemindar for ejectment. Held, 
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that lease was binding on both the brothers^' 
and botn were liable to ejectment on its termina- 
tion {Fremantle, S. M.) Partab v. Baldeo 

Das. L. E. 5 a, 102 (Rev.). 

Ejectment — Under proprietor — 'Phekadar 

— Status of. 

In a suit to contest a notice of ejectment as the- 
kadar, plaintiff claimed that he possessed rights- 
superior to those of a thekadar and the Court 
decided merely tliat the plaintiff had such rights,. 
Held that it was an imperfect finding and that, 
the Court ought to have tound the status definite- 
ly. [Burn, J. M.) Raja Bhagwan Bakhsh Singh 
'o. Ram Ratan, L. R. 5 0. 106 (l) (Rev.), 

“ Ejectment — Village shopkeeper — Re- 

building shop. 

A member of a village community who is 
allowed to keep a shop is m permissive occupation 
of the site and the mere fact that he puts up a., 
masonry building on it does not render him liable' 
10 ejectment. [Piggott, J,) Udal v. Gulab Rai. 

1924 A. 727. 

—Entry of one's name as “ Sharik Kashf^' 

tn a rent receipt — Whether amounts la 

partner ship tn tenancy. 

Partnership in cuiiivation is by no means 
equivalent to partnership in tenancy and tije en- 
try of one's name as “ bharik Kasht ” in the 
receipt IS not sufficient to pr^ve t^iat an agree- 
ment existed between the Zamindars and tci.antsr 
in regard to iheir positioo m the holding. [Burn,, 
J , M .) Mt. Dallo V . Nehal Singh. 

L. R 5 Ail 310 (Rev.). 

Escheat-Onus of proof— Lands granted:. 

by -Zamindar — Right ol the- Crown. 

1924 Pat. 168. 

Expiry of lease — Duty of tenant to res- 
tore possession ~ Covenant, implied in a lease. 

A covenant by tue lessee to give vacant posses- 
sion to his landlord after the expiry oi the lease- 
is implied in every lease. A notice given to the. 
landlord by the tenant that he had vacated the 
demisea premise^ and that tne landlord should 
taxe possession of the same is a sufficient intima- 
tion of relinquishment so as to put the owners- 
in a position to resume possession. {Moti Sugar 
J.) Ram Gopal Bhagwan Das v. Parmeshri 
Das, 6 Lab. L. J. 197 ; 1924 Lab. 474. 

Exproprietary right — Abandonment of— 

Usufructuary mortgage — Mortgagee in possession 
— Subsequent dispossession — Suit for rtstoratwn, . 

Defendant executed in favour of the plamtiff a 
usufructuary mortgage of certain sir and Khud- 
kast plots and sub-equently allowed plaintiff to 
remain in actual possession of the land without 
claiming any right as an ex-proprietary tenant for 
6 years. Tne defendant thereafter paid a portion 
of the mortgage money and with the consent of 
the plaintiff took possession of a portion of 
tbe land proportionate to the amount paid up. 
Later on defendant dispossessed plaintiff of the 
remaining portion of the land. In a suit lor pos- 
session by the plaintiff the deiendent set up a. 
claim of ex-propnetary right. Held, tha.t in the 
circumstances of the case the ex proprietary rights 
which arose in favour of the defendants must be;. 
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considered to have been abandoned and the plain- 
tiff was entitled to be restored to possession. 
[Daniels and Dalai, 77.) Tolai Missir v. Mune- 
SHAR Koeri. 22 A. I. J. 463 ; L. E. 5 A. 167 (Eev.). 

1924 A. 73?; 

Expfoprieiary rights — Accrual of—Oudh 

Laws Act, S. 2S~- t^ale of property by ont , whether 
binding on the other — Effect of conlinuoiis pos- 
session. 

C and S were brothers owning a proprietary 
holding. S while joining the army gave a pow er 
of atto^'ney in favour of his brother. C mortgaged 
and then sold the equity of Redemption in fav(;ur 
of his Zammdars. Subsequently S returned from 
the army and cultivated the land, previously culti- 
vated by his brother. In an ejectment suit by the 
Zamindar, against S, calling him a trespasser, 

Held, dismissing ihe suit, 0) that both the bro 
thers were bound by the sale, (2) ard that one of 
the brothers having been continuciusly in posses- 
sion of the laadj undtr S. 25, O dh Laws Act, tht y 
weic entitled lo occupancy rights. [Fremcfitle, 
S.M. and Burn, J, At.) Ram KaraN z/. Supaj Pal. 

L. B, 5 0. 159 (Eev ) 

Exproprietary rights — Effect of failure 

to claim. 

Exproprietary rights do not lapse by failure on 
the tenant’s part to claim them. (1; It may be 
claimed so long as the exproprietor retains pos- 
session of the holding. (2) Exprop- ietary rights 
can be acquired on land which is either ‘Sir’ or 
has been held by the exproprietor, as khucikasht 
for 12 years. [Freemanile, S. M.) Gang^ Sahai 
V. Dwakka SiN'Gh. L. E. 6 0. 157 (Rev.) 

Forfeiture — Covenant against aliena- 
tion — Sale hy lessee of his interest — Lessee con- 
tinuing in possession under lease from his 
vendee— Effect of forfeiture. 

Where a tenant holding under a permanent 
lease which cuntained a clause for forfeiture in 
case of alienation transferred his interest in 
favour of a third person and again took a lease 
from the transferee and continued in possession, 
held, that the permanent lease was forfeifed by 
means of the alienation and that the effect of the 
forfeiture was to determine the original lease as 
well as the under-lease. (Spencer, O. C. J, and 
Kumaraswami Sastri, J.) Gopala Kuduva v. 
Sheik Mahomed Hamza Sahib. 19 L. W. 545 : 

34 M. L. T IH. C.) 339 : 1924 M. W. N. 477: 

1924 Mad* 776. 

Forfeiture — Decree for payment of tent 

and forfeiture on default — Amount increased on 
appeal — Effect on forfeiture clause in decree. 

Where forfeiture is sought to be enforced by a 
landlord under the terms of a decree, he should 
prove conclusively that the decree which he is 
executing has given him that right. The Court 
ought to be in favour of the tenant against lorfei- 
ture rather than in the landlord’s favour in such 
cases. The first Court decreed a suit for enforc- 
ing a forfeiture and for arrears of rent by hold- 
ing that if the tenant paid the arrears within one 
month there was to be no forfeiture. The tenant 
paid the rent decreed but on appeal the amount 
of rent was enhanced and nothing was said about 
forfeiture. Held, that the forfeiture clause was 
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not part of the appellate decree and forfeiture 
should not be enforce-d, [Knshnan and Waller ^ 
JJ.) Akkamma Shettatt V. Chandra Shetti. 
(1924) M. W N 92 : 78 1 C. 1007: 1924 Mad 649. 

For feiiuJ e — Denial of tide — Waiver — 

Notice to quit— Dispute beiioeen rival landlords 
— Tenant uniting to pay lawful landlord — No 
disclaimer of title. 

Where in a smt for rent the tenant pleaded that 
as both the plaintiff and a third person claimed 
the rent, he was ready to pav the rent io the one 
whom the Court found emitled to, it is n/ t a 
disclaimer of the landlord's title so as to work a 
forfeiture of the tenancy. Where the landlord in 
a suit for ejectment on the ground of forfeiture 
of the tenancy makes an aiternaiive claim that 
(he notice given by him should be regarded as 
dttermii'iiag the tenancy, Held, that the landlord 
was estopped from relying on the forleiture inas- 
Diuch as the Ciaim based on a notice to quit 
amo'inted to a waiver of the forfe ture and an 
assertion that the tenancy was subsisting. Evans 
V. Dai is, 10 Ch. D. 747 holds. [Pratt and Fawcett,, 
JJ.) Kukmini V. Rayaji 26 Bom. L. E 672 : 

48 Bom. 541 : 1924 Bom. 454. 

Grove land — Abandonment by tenant — 

Sale if amounts io. 

Accoiding to the usual custom prevailing in the 
province of Oudh ' hen a grove is held by a ten- 
ant, who IS not the owner 'hereof, it reverts to 
the la* dlord when it ia abandoned by the tenant. 
A sale of half the grove amoui ts to an abandon- 
ment ot ihai half even though the tenant was 
still in possession ot the eot.re giove jointly with 
the defendants to the extent of one half. [Dalai, 
7, C. and Wazir Hasan, A. 7. C.) MahaBir 
Prasad v, Uman Shankar. 

10 0. & A. L. R. 1310. 

Grove — Planting of — Non occupancy 

lands — Peinussion of Zemindar — Effect of. 

The planting of a grove cm non-occupancy lands 
with ibe pen-nrss on of the Zamii dar puts an end 
tu tbe tenancy and ihe old itnaut becomes a grove 
holder witn powers of transfer, [Darnels, I.) 
Sultan Husain Khan v. Jvvala. 

1924 A. 831. 

— Gr''ve — What is — Babul or Shisham trees 

—Eieotment. 

There can be a plantation of babuls or of other 
trees such as shisham which are usually self>own 
and such plantations, if enclosed or o’>berw ise 
protected by the owner, may have the character- 
istics of a gtove and the landholder may be de- 
barred tiom ejectment. Bui in the present case 
there had been no such nurture ot the trees as 
would entitle the possessor to protection from 
ejectment. [FfemantU, S. M. and Burn, J. M) 
Ganga Sahai V, Sardar. L. R. 5 u. 110 : 

10 0. & A. L. R. 681. 

Grove — What constitutes. 

Where a braiding had 11 old trees in it which 
Works to about 9 or 10 trees per acre, the Court 
may find it to be a grove. Where a person is 
recorded as in possession and is admitted to be in 
possession of the holding he has the rights of a 
groveholder and so long as the plot comes within 
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the definition of a grove be is not liable to be 
ejected from it {Fremantle, S. M.) Sheo 
Parshan Singh v. Balram Singh 

L. R. A, 59 (Rev.). 

Heir holdiftg tenancy afUr Hit death of 

•preDions tenant — Landlord' s acquiescence — Effect j 
of pending partition 'proceedings. j 

if an heir has held for some time after the ' 
death of the late tenant and no steps are taken to I 
eject him he must be considered to have been j 
admitted as statutory tenant, The circumstance | 
that litigation is going on rega^-ding the proprie- | 
tary right with which a tenant has no concern, is ] 
not such a special circumstance. LFremantle, S. 
M.) Md. Zaki V. Dujai. 5 0. 165 (Rev.) 

'Holding over — Conditions of — Notice to 

quit. 

Where under the terms of the lease in respect 
of a shop for more than one year no notice to quit 
was required to determine the tenancy and the 
tenant continued in possession after ‘he expiry of 
the lease, it must be presumed that he continued 
under the same terms as before and no notice to 
quit was necessary. {Wazir Hasan, J C.) Lal 
Man V. Mt. MUllo- 10 0. & A L. R. S97; 

81 I. C. 592 : 1925 oudh 173 (1). 

Holding over — Damages, 

When a tenant holds over wilfully and con- 
tumac'ously, Courts can award reas nable dama- 
ges and the penalty laid down in England by 
statute of double the rent may sometimes be 
taken as a fitting standard [Camphell, J.) Rure 
Khan v. Ghulam Muhammad. 1924 Lah, 643. 

— Holding over — Lessor and lessee— Les" 

see continuing in possession after expirv of lease 
— Liability to pav rent — Extent of. See T. P. Act, 
S. 116. 48 B. 341- 

Landlord' s title defective or title with 

third person, whether open to tenant to deny. 

A tenant who has been let into possession, 
cannot deny his landlord’s title, however detec- 
tive it may be, so long as he has not operly 
restored possession by surrender to bis landlord. 
Even where the title rests with a third person 
the tenant is estopped from denving the landlord’s 
title. {Dalai, J, C.) Dhani Ram v. Maikoo Lal. 

1 0. W. N. 957. 

” Band recorded as exproprieiary in parti' 

Hon proceedings—Effect of. 

Where a Zamindar sued to eject a recorded 
exproprietarv tenant, on the ground that the land 
was not cultivated by the former ‘ sir’ holder 
after partition, 2 is required bv S. 126. L. R. Act. 

Held, reiving on S, D. 6 of 1923, that the land 
was allotted to the plaintiff’s mabal as exoroprie- 
tary and mu^t be treated as such whether it fulfils 
the definitions of exproprietary land or not. 
{Fremantle. S. M) Ramjas Ahir v. Hadhu Lal 
L. R. 5 All. 285 (Rev). 

’^“’^Lease — Construction — Religious endow • 

ment —Trustee — Absence of words importing per- 
manency — Duration of lease. 

Where the trustee of a religious endowment in 
South Canara grants a lease, but there are no -^ 
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wnrd«, such as mulgeni indicating a permanent 
grant, Courts should put a liberal construction on 
I the same and carry into effect the intention of the 
I parties. Such leases where no period is fixed 
must be recognised as valid for the life of the 
lessor or trustee and words apparently wider in 
import mu^t be read as limited to the life-time of 
the lessor qua f'ustee. A suit for rec"ivery of the 
properties within 12 years of the death of the 
lessor trustee will be in time. (C^?z^t^‘> Trotter, C. 
J. and Ramesam, J.) Vrnkataramana Pai v. 
Sampa. 47 M. L. J. 256. 1924 Mad. 827. 

Lease — Period of sevtn years — Burden of 

p*'00f. 

Where a KabuHvat is executed after the begin- 
ning of the revenue year it is for the zemindar to 
show that an agreement to lease had been enter- 
ed into before the year began. {Burn, J. M.) 
Mohan Lal v, Subhama. L. R. 5 A. 237 (Rev.) 

Mortgage of trees, planted by the tenant 

on his holding with landlord's consent — Decree 
in favour of mortgagee before ejectment of tenant 
— Suit by landlord for a declaration that trees 
could not be brought to sale. 

Where under the special custom of the village, 
a tenant, whether he is or is not an occupancy 
tenant, plants trees upon his holding with the 
consent of the landlord, they are transferable by 
the tenant, and landlord’s suit, for a declaration 
that those trees coaid not be bronsht to Court 
sale, does not lie. 3 All. 567 Dist. 10 All. 1.59 Foil. 
(Stuart, J.) Har Dayal Singh v. Gur Dayal 
Singh. 1923 All. 181. 

Non'transferable— Transferee — Fraudu- 
lent decree enhancing rent — If can bs set aside, 

6 Pat. L. T. 52; 3 Pat. 134: 

75 I. C. 177: 1924 P. 250. 

I Notice to quit — Agricultural lease — 

Sufficiency of notice — Usage, 

Where a notice to quit given t-> a tenant bold- 
ing under an agricultural lease gave the tenant a 
reasonable period and was in accfudance with 
the usage of the country, it is not bad on account 
of the fact that it does not expire with the year 
of the tenancy, 6 L. W. 491 toll. ; 42 M. 654 Dist. 
{Madhavan Nair, J.) Jaru Poojari v. Sqmakke. 

20 L, W. 941. 

Notice to quit — Legality of — Point not to 

he allowed for the first time in second appeal. 

Where in a suit for ejectment after service of a 
proper notice to quit the defendant did not either 
in the written statement or in the trial court 
question the validity or sufficiency of the notice 
to quit, it will not be open to him to ra«se in ap- 
peal or second appeal for the first time that the 
notice to quit was invalid. If the plea is allowed 
the plaintiff would be prejudiced as he would 
lose the advantage of withdrawing the suit when 
he finds that his notice was not a proper notice 
and of bringing a fresh a suit at once afier giving 
a proper notice. 15 I. C 584: 4 L. W, 168; 10 L. 
W. 137 ;13 L. W. 397 referred to. {Ktishnan, I.) 
nalluri P. K. Raman Mf.non v. Secy, of State 
FOR India. 20 L. W. 433: a994i M, W. N. 830: 

82 L C. 956: 19;34 Mad. 904. 
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’Notice to quit — Necessity for — Lessee 

holding on after expiry ot term without consent 
of lessor or payment of rent. 

Where a tenafit after the expiry of the term of 
a lease continues in occuoation of mandi without 
any express aj^reement with the plaintiff (land- 
lord) and without his consent and without pay- 
ment of any rent to the plaintiff, and in opposition 
to the plaintiff’s express intimation that he must 
pay enhanced rent or vacate the mandi, the 
^efendart is a mere tenant on sufferance and it is 
well-established law that such a tenant has hare- 
possession without right and without privity 
between himself and the owner. He has no right 
of notice to quit before he is ejected by the lessor 
{Plnmer and Subban na^ JJ.) LakshmiraMaNa 
-Settyz; Ramalingayya. 2 Mys. L. J. 73 

Notice to quit — Validity of — Provision 

for ejectment and damages if tenant did not quit 
— Effect of — Notice signed by authorised agent — 
legality of. See T. P. Act, S. 106. 

L. E. 6 A. 294 

'Occupancy holding — Usufructuary 

mortgage by tenant— Rights of mortgagee 

There is no contract between the mortgagee of 
an occupancy tenant and the land lord and because 
the tenant is prohibited by law from making a 
valid transfer, he by the very fact of the transfer, 
cannot convert the transferee into a tenant in his 
own place. 

Even in the case of a fixed-rate tenancy, the 
mortgagee does not become a tenant of the land- 
lord even if he paid the rent with his own hand. 
The payment would be payment on behalf of the 
mortgagor. 15 A 219 ; 15 A 231 ; 19 A. L. J. 702 
Ref. [Milker jiy J.) Kishun Dayal Sahi v. 
Sahibzada Ravi Pratab Narain Singh. 

22 A, L. J. 232: 78 I. C. 389. 

I. E. 5 A. 209 (2) (Eev.) 1924 All. 908 l2). 

Occupancy rights — Acquisition of— Com- 
promise giving pukhtadare rights. 

At the first Regular Settlement in Oudh the 
person in possession of land claimed under pro- 
prietary rights and the talukdar agreed to give 
him for his life and the life of a son rights which 
were described as pukhtadari and were similar to 
those of an under proorietor except that they were 
limited to tvvo lives. On the evidence it was held 
fhat the rights would not be described as under- 
proorietary. What was really granted was a lease 
for two lives at a rate of rent which depended on 
the revenue. There was no bar to the acquisi- 
tion of occupancy right a' ter the expiry of the 
term of the lease. [Fremantle., S. M. and Burn, J. 
M.) Chandrabhan Pratap Singh v. Sheobahal 
Singh. 

L. E, 5 0, 72 

Occupancy right — Acquisition of— Accep- 
tance of invalid lease. 

The fact that a lease, which is subsequently 
found to be invalid, was accepted as a lease by 
ihe tenant does not prevent the acquisition of oc- 
cupancy rights by him. [Fremantle, S. M. and 
Burn, J M.) Sqndakman Tewari v. Badri 
fNARAiN Pande. L. E. 5 A. 204 lEev.) 

Y D 1924—48 
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Occupancy rights — Acquisition of — Sepa- 
ration of holding — Effect of. 

Where with the consent of the Zemindar there 
was a division or separation of the holding, it 
amounts to a change of tenant and the period 
prior to the divisi n could not be counted to- 
wards the acquisition of occupancy rights. 
i Fremantle, S. M,) Achhaibar Kurmi v. Achfraj 
PaNde. I. E, 5 a. 234 (Eev.). 

Occupancy rights— Pot Hon of a proprie- 
tary right mortgaged to tenant — Whether inorH 
gagor entitled to count the term of mortgage 
for arquiHtion of occupancy fights. 

When the whole of the proprietary right is not 
mortgaged to a tenant, merger cannot take place, 
and a tenarit remains as a tenant and does not get 
occupancy lig' ts, as mortgagte of land for pro- 
prietors. This being so, he may count the term 
of the mortgage towards the period necessary for 
acquisition of occupancy right [Fremantle, S. M ) 
Lalta Prasad v. Raghunandan. 

L. R. 5 All. 321 (Eev.) 

Tenant — Permanent tenancy. 

75 I. C. 105, 

'^Permanent tenancy — If can he acquired 

by prescription. 

No tenant of lands in India can obtain any right 
to a permanent tenancy by prescription in them 
against his landlord from whom he holds the 
lands. 1923 P C. 205 F 11. 

From the fact, that in some receipts given by 
servants of the Temple tenants of endowed lands 
in the village were described as “ kudimiras it 
cannot be presumed that the defendant had a 
right of permanent occupancy in the endowed 
lands. Nature of permanent occupancy right con- 
sidered. [Sir John Edge ) Nainapillai Mara- 
cayaR V. kamanathan Chetttar. 47 Mad. 337 : 

22 A. L. J. 130 ; 34 M. L. T. (P C.) 10 : 

(1924) M. W. N. 293 : 1924 P. C. 85 : 
L. E. 5 P.C. 33 : 10 0. & A.L.E. 464 : 82 I C. 226 : 

28 C. W. N. 809 : 51 I. A. 83 : 19 L W. 259 : 

46 M. L. J, 546 (P. C.). 

PermaT^ent tenancy— -Alteration of rent-^ 

Effect of. Nu PUL Huq v. Maharajat Birhen- 
dra Kishore Manikya Bahadur. 

1924 C. 133. 

Permanent tenancy — Elements of — Non- 

agriciiltural land — Erection of permanent build- 
ings Origin of tenancy unknown— Presumption, 

When a tenant claims to hold land as a ten- 
ant under the landlord, the tenant must prove the 
nature and the extent of the interest which the 
landlord, the owner of the full rights granted to 
him and thereby put a limitation to his own 
rights. The granting of a permanent right in land 
is a matter of considerable importance and usu- 
ally is evidenced by appropriafe deeds. The first 
principle is, that in cases where the origin of the 
tenancy is unknown and i^s inceotion is lost in 
antiquity the principle of a lost grant has been 
invoked by the tenant, and from the conduct of 
the parties and the surrounding circumstances, 
the court has been asked to presume that (he ten- 
ancy was a permanent one, The conduct of the 
landlord in recognising succession, transfer and 
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in standing by when pucca buildings have been 
raised upon the land, have been maiolv relied on 
in finding out the terms of the lease at its inceo- 
tion. i he second nrincip'e relied upon is that 
of equitable es oppel against the landlord from 
showing that the lease was a terminable one. 
To raise a presumption ef permanent tenancy it 
must be fstablnhed that the origin of the tenancy 
was unknown and that suhstaot al pucca budd- 
ing-. were raised wi hout objection by the land 
lord. Where the building consists of pucca stair 
ar d a pnvy within a municipal area, thev a^e « ot 
structures which a reasonable land-ord would 
object-tom a n.uuicipal area, so long as the 
tenancy sub-t s*s. That fact does not g ve rise to 
the inference of a permanent te'-ancy. The mere 
fact thet the tenant is allowed to continue in pos 
session of lands tor generati^ms, without alteradon 
of rent, IS of c )mmrjn occurrence in this country 
and is us lallv attributable to the reluctance of 
the lancUord to eject a tenant from his h-me so 
long a- he does not make himself object enable 
and does not c ommit default in payment of the 
rent. Mere lorbearance to eject the tenant or 
enhance che rent, where the right to do so exists 
means nothi ng. The question whether on t ^e 
facts found a permanent tenancy has been estab- 
lished is one of mixed law and fact and open 
for decision in a second appeal. [Greaves and 
Chakravarfhi, JJ,) Abdul Hakim KHsN ChaU- 
DHURI V, Elahi Baksha. 1925 Cal. 309 : 

29 C. W N. 138. 

— Permanent tenancy--E''ndence of-Origtn 

of tenancy known but not incidents — Inference 
jrom conduct. 

Where in a suit by the landlord in ejectment, 
the tenant sets up a claim of a pern anent ten- 
ancy and the date of the lease is known but its 
terms hive to be gathered from the subsequent 
conduct of the parties a’ d it was also found that 
there was a uniform payment of rent and succes- 
sion and transfer of the holding. Held that under- 
those circumstances the burden of proving that 
his claim of permanent tenancy was a reasonable 
one from these facts lay on the tenant An asser- 
tion in a lea e executed by the tenant that his 
right was a permanent tenancy ’S adraissable in 
evidence under S. 13 of the Evidence Act. (Ran- 
kin., J ) Jnanendra Nath Dutt v, Nasea Dasi. 

89 0. L. J, 526 . 1924 Cal. 991, 

Permanent tenancy— Origin of tei anev 

unknown — Uniform payment ol rent — ^^Erecoon 
of buildings. 1924 Cal. 465. 

Permanent tenancy — Presumption — 

Origin of tenancy unknown — Buildings erected by 
tenant. 

The fact that the commencement of a tenancy 
cannot be determined coupled with the presump- 
tion oi continuation of tue tenancy, and coupled 
also With the fact that a permaneut building had 
been erected an the laud a long time ago raises 
a strong presumption that the tenancy was per- 
manent. {Pratt and Fawc.e-t, J/.j Rukmini v* 
Rayaji. 26 Bom, L* B. 672: 48 Bom. 541: 

1924 Bom. 464. 
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Permanent tenancy — Proof — Onus. 

The burdtn :s upon tae tenant who sets up a' 
permaneni tenai cy to prove it. Neither length of 
possession nor the fact that the tenant had re- 
claimed forest land for cultivation, would be 
enough to confer a permaneut tenancy. [Krisknan, 
J.) jBaNDARTT t HELLAMMA V. DUNGAL.A FENTAYYA* 

(1924) M. W N. 440 : 79 1. C. 845 : 
20 L. W. 478 : 1924 Mad, 828. 

Permanent tenancy — Proof of — Theka- 

dar. 

Where the Commissioner held in all cases that 
as only kabuliats had been produced and no patta 
a theka had noi been created Hcld^ that he was 
right. [Fre > antle^ S. M. and Burn, J. M.) RaJa 
Bhagwan Bakhsh Singh v, Sheo Datt. 

L. B. 5 0. 70. 

Permission by landlord to plant grove — 

Effect. 

When permission is given by the zemindar tO' 
plant a grove on the non occupancy tenure the. 
ehet t of this is to put an end to th'- tci>aacv as such 
and to Substitute therefor a fresh c nit^act bet- 
ween the parties by which the position ol the 
tenant is converted into that of a grove-holder 
with transf' rable rights ; the case is much 
stronger where the laud is held vvita occupancy 
rights. It IS most unlikely that the tenant would 
ag ec to spend the considerable Sum of money 
neces'-arv to conveit the plot into a grove u be 
was still to ren'am liable t > be run.ed out of the 
laud and to loss of the trees at any time. [Dani- 
tls, J.) Sultan Husain v. Jwala. 1924 A. 83E 

Flea not open to tenant. 

1924 P. 226, 

Possession — Suit for, against third' 

parties — Tenancy subsisting — Effect of. 

Durii g ihs subsistence of a tenancy, a landlord 
has no right to sue for possessiun against bird 
parties. His rights are to ob'ain a decla;atioM of 
title and to obtain rent ny virtue of the tenancy 
which subsists [Walmsley and Maker ji, JJ) Sri- 
MATl KUMUDINI DaSI V SURENDRABALA DasI. 

82 1. C. 22. 

Relationship between — Agreement — 

Payment of rent, Manohar Lal v. Ram Ratan*. 

1924 Nag. 67. 

Helationship— Creation of. 

The reUtioii of landlord and tenant ca i be 
CTeated by a mere grant or contract of tenancy, 
{Kinnhtde, AJ.C.) AMAPCHAKDt? Sardar Singh. 

82 I C. 190 ; 1925 Nag 90; 

^—Relationship — Death of tenant — Lease 

for seven years to tenanVs widow— Position of 
lessee. 

Where the Zemindar, on the death of the ten- 
ant, granted a seven years’ lease to his widow. 
Held that the widow became a tenant m her own 
right and not as heiress to her husband and her- 
daughter was the heir to the holding arid not her 
husband’s collaterals. [Burn, J.M ) Ram Sagar t/,. 
Ram DaYal. L. B. 5 O. 120 : 11 0. L- J. 522* 

— " Relationship — Ejectment — Compromise^ 

— Enhance of rent. 
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The 2einmdar sued to eject a mortgagee from j 
a deceased .euant. The parties compromised the 
case whereby occupancy right was coiderred on 
the Oefeociant aua i ent was enhanced. The court 
was oi opinion that t^e grant of occupancy nghts 
was illegal and refused to pass a decree but direct- 
ed the deiet'dant to be recorded as a non-occu- 
pancy tenant aad the suit to be witharawn. Held 
that tue Zemindar was not thereafter prevented 
from suing in ejectment. [Fremantle, S. M.) 
Musat Koeri V. SURAJ Kal L.E, 0 A. 173 (Eev.) 

Relationship — Land recorded as held by 

one person — Fossesnon with anotl-cr — Admis- 
sion of Una ncy — Entry of name^ of each of three 
brothers m respect of dtfjerent plots — Joint 
Hindu family. 

1 he entry ot the defendants as in possession ot 
the land, which was actually recorded as held by 
one person is not evidence that the defendants 
had actually been admitted to the iioldiiig of that 
land by tne piaintiti during the >car. Where 
there .s nothing to show that cer am brothers 
have separaad af^er ejcclmeid by the zemindar, 
the presumption would be that though the name 
ol only one or two brothers is mentioned, the 
hoieing IS that oi the joint .family. [Fremantle. S. 
M. ana Burn, J. M.) Gobind Frasad v. Nimmi. 

L. E. 5 0, 181. 

Relationship — Lessee for a terra of years 

whether can create tenaiiCy extending his term. 

77 1. 0. 929. 

Rela tio n s hip — Pro of — Ad mission. 

Where the fact of the defendant holding under 
a theKa is admitted it is unnecessary to iiiSist on 
proof. Acceptance oi a theka does not invalidate 
any rights the thekadar may possess. [Fremantle, 
S, M. and Burn, J. M.) Kaja Bhagwan Bakhsb 
Singh v. bHEO Datt. 

I. R. 5 0 70. 

Relationship — Rent— Assignee of from 

zemindar — Bjectmeni of tenants — Right t). 

Where an a^'ignee of rent from the zemindar 
suea to eject a tenant who had been cultivating the 
holding frum a period anterioi' to the dasc of the 
assifcininent Held, that theie was no reUuoi ship of 
lanul rd and tenant between the parties ai d that 
the suit in ejectment was not maintainable [Fre- 
mantle, S.M.} Ram isiA^H v. Mohan biNGH. 

F E. 5 A 2o2 (Eev.) 

Relationship — Terms of tenancy — Determ 

mination of. 

In a case where the orign of a tenancy is un- 
known or where the document creating the ten 
ancy is equivocal or amb'guous m its terms one 
has got lo lake into consideration the attendant 
circumstances, and evidence as to the mode of en- 
joyment ot the tenancy is also ^idmi'^sible and 
may bu considered in determining its terms. 
Another principle is that a tenancy created for a 
particular purpose may subsequently bv conduct 
ot parties oe converted into a tenancy of a differ- 
ent character. (Waimsley and Maker ji, JJ.i Lal 
Ghosh v. Nilkantha Das. hO I. C. 898 : 

1925 Cal. S40. 

Relinquishment — Vacant possession — 

Several landlords — Delivery to one — If enough. 


LANDLORD AND TENANT. 

A tenant giving up demised lands to his land- 
lord is bound to give him vacant possession. If 
there are several landlords who are undivided, it 
IS enough if delivery of possession is given to one 
of them. {tMoti Sagar. /.) Ramgopal- 

Bhagwan Das v, Parmeshri Das. 

78 1. C. 570. 

Renewal of lease — Invalid renewal — 

Rights of parties — Notice to quit given by one of^ 
the two Uralans — Validity of — InshtuUon of 
suit by one Uralan without consulting co Uralan. 

Where the renewal of a lease is found to be 
invalid, the rights under the prior tenancy con- 
tinue to subsist and the tenancy could not be 
determined by the landlord without a proper- 
notice to quit. 15 M. l66 : 10 L.W. 427 referred to. 

A notice to quit given by one of two Uralans 
(trustees) of a devaswom without consulting the 
other, is invalid and inoperative to determine a. 
tenancy. 

Per Raniesam, J., dubitaate). 

The principle that in any transaction which 
creates or destroys rights in trust property all the 
trustees must be consulted does not apply to suits. 
It is sufficient it, in a suit instituted by one trustee 
the other trustees are made parties. 26 M 461; 
^f4 M. 406 Referred to. [Ramesam and Wallace.^.. 
JJ.) ChETTIYOTAM KANNAN KoTTY V. Velu. 

U924) M W.N. 151 : 1924 Mad 771 : 80 I.C. 139 t 
19 L. W. 115 : 46 M. L- J. 122. 

Rent — Abatement of — Ouster by tide 

paramount. 39 C, L. J, 287». 

— — Rent —Abatement — Uniform abatement 

for 53 years. 75 I; 0. 602 (2). 

, Rent — Agreement to pay enhanced rent 

— Notice by landlord demanding enhanced rats 
or in case the tenant was unwilling to pay the 
same, to vacate — Liability. 

Tiie Plaintiffs landlords, served the defendant, 
tenant with a notice that they would charge Rs. 
60 per month for the house from June 1923 and 
that it the defendant did not accept the proposed' 
enhancement of rent he was free to vacate it by 
that date. The defendant did not vacate it but 
continued in occupation of the house. Held, that 
this clearly implied that he .agreed to abide by 
the proposal made in the notice and that he was 
liable for the enbaiiced rent. [Wazir Hasan, J.C.) 
Burge v. Mahomed Inamullah Khan 

10 0, and A. L. R. 819 : 11 0. L. J. 661 : 

82 J. C. 686 : 1 0. W. N. 408 ; 1925 Oudli 189. 

; Rent — Claim for-^ Excessive area— ‘Back 

rents— Enhanced rent if claimable^ 

in respect of excess lands in the occupation o£ 
a tenant the landlord is entitled to recover what 
is called back rent, in other words, the landlord, 
is entitled in any litigation to have an enquiry as^ 
to the exact area in the occupation of the tenant- 
and the rent recoverable in respect thereof tor 
the years in suit. During the pendency of the 
first suit where a claim was made for adjustment. 
of rent in respect of additional land, tne claim 
for assessment of rent at the enhanced rat© 
could not possibly be taken to have suspended 
the assertion of a similar claim in respect of the 
subsequent period covered by the second suit. 
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{Mookerjee and Rankin, JJ,) Manmatha Pal 
ChoUDHURV V. SURENDRA NaTH BOSE. 

40 C. L. J.53 8 : 1925 Cal. 463. 

Rent — Enhancement of -Burden of proof, 

Where it has been established that the tenures 
have been held irom the time of the Permanent 
Settlement, the burden is cast upon the landlord 
of proving that he is entuled to enhance the rent 
{Newoould and B. B. Ghose, JJ.) Birendra Kis- 
HORE Manikya Bahadur v. Ali Ahamed. 

39 C. L. J. 605 : 1924 Cal. 1015. 

Rent — Implied Contraci-^Payment of, 

lump sum for over 60 years. 

Where it is proved that for about 60 years the 
inamdars in a Zemin dari have been paying a lump 
sum of ks. 400 a year to the Zemindar in lieu of 
.Kattubadi. Held, that whatever might have been 
the Zemindar’s original claim the facts were 
sufficient to iustify the inference that there was 
.an implied contract between the Zemindar and 
the inamdars that the latter were to pay a sum of 
Rs. 400 jointly. {Krishnan, /.) Sri Sri Sri 
Ramachandra V. Tumbanatha Behara. 

19 I. W. 49: 76 I. C. 730 : 1924 Mad. 480. 

— N on-pay?nent of — Forfeiture — 

Relief against. 

Jn a proper case the Courts have the power to 
relieve against forfeiture i or non-payment of 
rent. But that power will only be exercised if 
the defei dant pays or tenders the rent in arrear 
with interest and costs at or bet ore the hearing of 
the suit. ^Chandrasekhara Aiyar, C. J.and Sub- 
hanna,J,) Raghavendra Dassz/. ChalUVIAh. 

2 Mys. L. J. 75. 

Rent — Suit for^ Question of title if oan- 

be invesiigaied. 

It cannot be affirmed as a broad proposition of 
law that a question ot tide may not be incident' 
ally investigated in a suit for arrears of rent. 
Where the tenant deterdant disputes the extent 
of the tide of the plaintiff to the arrears demand- 
ed, it is incumbent on the Court lo determine the 
point before the claim is allowed or disallowed. 
12 C. L. J, 428 Ref. But subject to this reserva- 
tion, parties should not be added in a rent suit so 
as to alter its nature and scope and to transform 
it into a suit for determination of a complicated 
question of title to land. [Mookerjee and Suhra- 
wardy, JJ ) Abdul Gafur v. Ali Meah. 

82 I. C. S69 : 1926 Cal. 26 : 28 C. W, N. 805. 

Reni suit — Question of title — Adjudica- 
tion of. 

In a rent suit there is no rule of law that ques- 
tions of title w hich require to be determined are 
not to be determined, but in general, questions of 
title as between plaintiff and third persons do not 
require to be determined. The relationship of 
landlord and tenant is however a relevant ques 
tion. {Rankin and Mookerjee, JJ.) Chitpore 
•Golabarj Co., Ltd. v. Girdhari Lal Serogi. 

78 I. a 353. 

— Rent— Registered Kabuliyat — Absence of 

.lease — Damages for use and occupation. 

Wherein a suit for arrears of rent no written 
lease had been executed but defendant had exe- 
■^uted a registered kabuliyat granting that he had 
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taken a share of the Zemindari in lease from pl£f. 
and rent had been paid fnr a number of \ears in 
accordance therewith. H^ld, that though there 
was no tenancy, the deiendant was liable to pay 
compensation for the u^e and occupation ot land 
[Darnels and Reave, JJ.) Nand Ram Singh v, 
Harisaran Das. L. R. 5 A. 235 (Rev.) : 

82 I. C. 296 : 1925 Alb 100. 

Revision. See. 75 I. C. 676. 

^ — Right to possession — Return of deposit 

made by tenant — Tender- Duty of landlord. 

It is the duty of the debtor, in the absence of a 
specific contract to the contrary to seek out the 
creditor and to make payment where the creditor 
is ; he cannot compel the creditor to go and take 
the money at a place chosen by the debtor. The 
same principle applies where ihe landlord has to 
return money deposited with him, as tue condi- 
tion of obtaining possession of the property ; he 
must seek out the lessee and make or lender pay- 
ment where he is. Otherwise the contract of 
tenancy is not validly terminated and the land- 
lord is not entitled to obtair possession. [Chan- 
d^asekhara Aiyar, C.J, and Subbanna, J.). KuN- 
dalmull V. Nagamma. 2 Mys. L. J. 174. 

Self grown trees on the occupancy hold- 

ing — ’Whether zamindar entitlei exclusively 
without proving custom or contract. 

The tree on a holding partakes ot the nature of 
a holding, and a tenant in the absence of custom 
or contract to the contrary, has the same rights 
in respect of them as he has on the holding. A 
tenant is entitled to the fruits or fallen wood of 
self grown trees on his holding. A Zamindar 
must prove same custom or contract by which he 
is entitled to take such wood. [Kanhmya I al, /.) 
Sagwa V. BaGwandas. L. R. 5 All. 320 (Aev.) : 

82 I. C. 385 : 1925 All. 119. 

'‘SiF land — Sale of share — Status of 

owner. 

A ‘Sir’ holder who sells bis share becomes an ex- 
proprieiary tenant ot the entire proprietary body, 
and not merely of bis vendee- [Daniels, J.) Lagan 
Rai V. Raja Rai. L. R, 5 A. 176 (Rev) ; 

79 I, C. 1025 : i924 All. 507. 

‘5?>’ land — Whether tenant can acquire 

occupancy rights. 

If a certain piece of land is entered in the 
Settlement records as ‘ Sir ’ land, occupancy 
rights cannot be acquired in it. [Daniels, J.) 
Hazaki V. Ram Dular & others. 

L. R. 5 All. 290 (Rev.) 

Sub-tenant — Ouster of — Rent — Abate- 
ment — Covenant for quiet enjoyment — Scope of. 

Certain land was the property of a Mah< medan 
religious endowment and it had bean leased to 
the plaintiff by the manager of the endowment. 
The defendant took a sub-lease of the land for 
four years at a yearly rental of Rs. 40 payable 
in advance. The lease deed contained no coven- 
ant for quiet enjoyment. The defendant did not 
pay the rent for the fourth year and a suit by 
plaintiff for recovery of the rent for the fourth 
year was dismissed on the ground that the 
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manager of the endowment had evicted the sub- 
tneafit at tne beginning ot the fourtti year of the 
tenancy. Hrld, in the ab sence of anything to 
show that the manager of the endowment acted 
lawtullv in dispossessing the sub-tenant or that 
he was justified by law in so doing, the eviction 
of the sub tenant was no excuse for non-payment 
of rent due under the sub-lease. The covenant 
for quiet enjoyment protects the lessee only 
against lawful disturbance by persons having a 
paramount title. {Subbanna^ J.) ChennaRAY- 
APPA V. Muniappa. 2 Mys. L. J. 2oO- 

-Sub-tenancy — Zemindar in same patht. 

There is no reason why a Zemindar should not 
be a suD-ienant of ar.other Zemindar in latter’s 
Sir [Fremanils, S. M.} Thakur Singh v Mt. 
Dal Kuar. L, E. 6 A. 270 (Rev.) 

Sub-tenancy — Landiiolder if can he a 

sub-tenant. 

There is nothing anamolous in a landholder or 
a person possessing a permanent lease benig also 
sub-tenant of an ordinary tenant within the land 
he owns or holds on Icctse. i^Fremantle^ S M. and 
Burn, J. M.) Kangai v. Deokinandan 
Pandey. L. R. 5 0. 77. 

— 'Subtenancy — Legality of — Tenant, not 

affected. 

The question whether the sub-letting would be 
legal or Illegal is immaterial as oeiwecn a tenant 
and ois suu-tenaot and c ^-nnot affect the tenant’s 
position. {Fremantle^ S. M, and Burn, /. M.) 
MuToAddi Lal V* Gajola. L. R. 5 A. 58 (Rev.) 

Sub-tenant — Rights of superior proprie- 
tor. 

A superior proprietor cannot hold sir in a 
village wtiicu is sub setded. [Fremantle, S. M,) j 
Ranx Subhadra Kuar v. Bireshwari Prasad. j 
L. R. 5 A. 03 iReV'j! XU. 0. L. J. 703. j 

^Succession to tenancy — Minor tenant — 

Effect of abseuLe. 

It would nut be equitable to consider that the 
rights of a minor to succeed to a holding can be 
cancelled owing to his absence in nis sister’s 
house. [Fremantle, o. M, and Burn, J. M.) 
Mahomed Nazim v, Mt. Laungx. 

L. R. 5 A. 56 (Rev.), 

Tenancy at fixed rate — Creation of. 

The tacts tnac a djcument recites tenancy to 
de-cend from father to son and provides foi 
extra rent in case oa measurement excess ia..d is 
found to have been included in the demise, do 
not prove a tenancy at tixed rate hut they g > a 
great deal to prove the permanenc naiura of the 
tenancy.* It in law, tne document does not create 
such a tenancy, a recital in the kabuliyat to that 
eSect does not am unc to an esmppcl. [^uhra 
wardy and Duval, JXa Eshaqub Sheikh v. Ma- 
th alMalo 81 1. ‘ . 1043 : 1026 Cal. 294. 

Tenancy — Proof of — Receipt of rent. 

Admission to tenancy would ordinarily be held 
to ha -e taken place on receipt of rent but where 
the Zdledar received :he rent without- knowing 
of the oroceedings by way of notice of ejectment 
initiated separately by the mukhtear, the receipt 
of rent does not constitute an admission to the 
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tenancy. {Fremantle, S. M.) Syed Afzal Hus- 
ain V. Mirza Md, Jafar Ali Khan. 

L. E. 5 0. 148 : 10 0, & A. L. R. 1038. 

Tenancy-at-will — Rent payable by year 

or with refetence to aliquot parts of the year — 
Tenancy from year to year — If arises — Deter- 
mination of tenancy — Notice — Ejectment. 

Every document of lease which reserves a year- 
ly rent. or which states that the rent is payable 
in proportion to certain aliquot parts of the year 
does not necessarily create a tenancy from year 
to year. Where notwithstanding the mention, 
of a term and also the fixation of rent by reier- 
ence to a year, there was a provision in the lease 
that it would be lawful for the lessor to determine 
the lease and eject the lessee at any time at his 
option, the tenancy is only a tenancy at will- A 
tenancy at will is a personal relation between the 
original landlord and tenant, and is determined 
by the death of either of them. The reason 
for t^e rule is that as death determines the will 
the tenancy terminates by efflux of time and in 
such a case the successor of the tenant being at 
best a tenant by sufferance he may be ejected 
without notice. In the case of a tenancy at will 
no formal notice is required but a demand for 
possession is sufhcent. [Miller, C.J. and Mullick,, 
J.) Ramdhani Gope V. Miss C. V. Scott. 

1924 P. H-C. C. 383 : 1925 P. 256. 

Thekadar — Power of creation of tenancy. 

Mulloo V. Kundan Lal. 7 N. L. J. 55. 

— Trees— Land let for planting a grove — 

Right to trees. 

Where a Zemindar has let land to a tenant for 
the special purpose of planting a grove thereon 
or where a grove planted by the tenant has been 
allowed to exist unchallenged by the zemindar, 
the tenant who planted the trees acquires a trans- 
ferable interest in them and they become his 
property in the absence of a custom to the 
contrary. \Kanhaiya Lal, J.) MAN Singh v, 
Madho Singh. 22 A L J. 70 : L.R. 5 A 34 (Rev.) : 

79 I. C. 599 : 1924 All 430. 

Trees — Rights of tenant — Grove holder. 

If grove-holders cut down or allow to wither 
most of the trees in their grove and the land 
ceases to occupy the status of grove and the 
grove-holders are ejected as remaining in posses- 
sion of land without any right, it is clear that 
they also lose the right they may have had in 
regard to the remaining trees. Such trees are then 
in exactly the same position as ordinary trees in 
a tenant’s holding [Fremantle, S M. and Burn, 
J. M.) Mt. Nanni Khatoon v. Girdiiari Lal. 

L. R. 5 A, 148. (Rev.). 

Under proprietary rights — Claim of — 

Variation of lease. 

In a suit to contest an ejectment plfi. claimed 
that he held the land a shankalap under 
an old patil or at least under a special agreement. 
The Court found that, ihuugh the rent had 
remained approximately the same as it was in 
the patta, the area had changed considerably. 
Held, that the patta having been considerably 
varied, there was no reason for holding that the 
plaintiff had under- proprietary rights or even 
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that he was holding under a special agreement. 
[Fremantle, S. M, and Bum, J. M,) Bibi Kaniz 
Fatima v. Nageshar Singh. L. R. 5 0. 44 : 

10 0. & A. L. E. 300: 11 0. L. J. 70. 

Zamind at recorded in possession when 

ejectment took place — Suit for possession of hold- 
ing— 0?ivs of proof, \ 

The onus of pvoving that the tenant was in 
possession of the holding within the period of 
limitation lay on the tetiant and not uoon the 
Zamindar, in a suit by the latter. [F eemantle 
S. M.) Mt. Sihtajee V, IsH Nakain. 

I. K. 5 All. 282 (Eev) (1). 
XAND EEGISTEAXION — Benami transactions — 
"Whether Revenue Couvts can recognise — Gift — 
Validity. 

D executed a deed of gift to R ia 1919 In. 1921 
there was a quarrel between R and R's son and 
there was a case under S 14"^ Cr. P. O de. In 1921 
D sided with the son and executed a cancellation 
deed of the gifi. In 1922 R executed another deed 
of gift to Rk. Rk appl ed for registration which 
was refused on the ground that the transaction 
Awas benami but the C m nissioner ordered the 
name of Rk to be registered. The petitioner then 
moved the Board on revision. 

H Id, Benani.t' ansae ions were fraudulent and 
could not *‘ e recognned by a Revenue Court. The 
Registation Court had no business to question 
whciher Rk’s name had been rightly registered 
or not. Held, further, that S. 145 Cr. P, Code 
case had been decided in favour of D in 1921 
which was brought during the life time of the 
Tate proprietor and the right to possession was 1 
declared in favour of D who was competent 
therefore to make a giit in favour of he*’ dau- 
ghter Rk. {Foley) Hajkumar Girishnandan 
Singh v. Babui Ramkishori Kuer, 

2 Pat. L. E 227 (Eev ) 

XAND TR'NVR'ES—Ghatwali Jaghir— Unlawful, 
•possesston — Absence of sanad denotes defect of 
■title and not its completeness. 

If a person enters into a Ghatwali Jaghir, not 
having oDtained the appointment wh'ch is re- 
quired to make him the lawful holder of it, his 
possession is without title at all, and until by pres 
-cription or otherwise he acquires a right which 
he is capable of alienating the lack of a sanad of 
. appointment is really the proof of the defect of 

■ his title not of the completeness of it. {Lord 

■ Sumner.) Kumar Satya Narain Singh v. Raja I 
: Satya Niranjan Chakfavarthi. 

34 Ifl, L. T. (P. G.) 27 : 5 Pat. X. T 171 : 
28 C. W. N. 351 : 3 Pat. 183; 61 I A. 37 : 

79 I. C. 825 : 1924 P. C. 6. 

Ghatwali — Service tenure — Incidents — 

Alienability. 

W 'ere lands are granted, and the grardee has 
to provide police petrols and pay them but has 
nothing else to perform, the tenure is npt Ghat- 
wali tenure or ary other service tenure. Ghat- 
wah tenures are alienable bv custom as in Khar- 
ugdhi. {Das and Ross, JJ.) Tikait Thakur Nar- 
AYaN biNGH y. DiLDAR ALl KhAN. 

80 I. C. 544 ; 3 Pat, 915- 

— Ghatwali tenure — Execution — Receiver 

if or surplus after deducting the outgoings^ 


LAND TENURES. 

In the case of lands held on Ghatwali tenure 
the rents and profits other t^ian surplus being ear- 
marked for the payment of chowkidars. sardars 
and Gove>nment due* an order may be made that 
the surplus be pbced at the di^ nosal of the cre- 
ditors for there ca ' be no question th'-it the cre- 
ditors are entitled to that surplus in execution 
of their decree, and for foe purpose a Receiver 
mav be apoointed [Jwala Prasad and Ross, JJ.) 
Damodar Narain Singh v. Ganga Mar- 

WARi. 1924 P, 269. 

Ghatwali tenures inalienable and indivi- 
sible — Actual appointment of next heir not neces- 
sary — Hundwa estates M ature and incidents of. 

A Ghatwali tenure is inalienable and indivi.sible 
and cannot be sold in execution of a decree against 
the person of the incumbent of the otiice of 
ghatwali for the time being. 9. C. 187 and 10 .M. 
I. A. 16 Ref. Neither by the terms of the grant 
iior by the general law applying o such ghatwali 
tenures is an actual appointment of the next heir 
to be ghatwali in the room of his predecessor 
requisite, nor is actual performance of the stipula- 
ted ghatwali services ft cm ume to time necessary,, 
Readiness and willingnes-; to perform them when 
required mav be inferred where there is do proof 
oi refusal to perform and where perfoimance 
within a reasonable lime, if required, is not 
, shown to have become imnoss^ble. 

Hundwa tenure is a Govermnent tenure. It is a 
perpetual and hereditarv tenure, being a service 
tenure and ghatwali in nature. 

To terminate the Ghatwali character of lands, 
it is necessary to hud something done or omitted 
to be done on the part of he Government, as ihe 
grantors, which wou^d have the legal effect of 
surrender and re-grant of the lands on new terms, 
or, at any rate, of a relea e of the right to appoint 
the ghatwali and call for the peiformance of the 
services. 

Where a tenure i': cheated as d stinct from a 
personal employment the tenure holder has such 
an interest in the rendering of the services as 
entitles h’m to such benefit of the tenure as 
accrues from tiis readiness and willingness to 
perform his obligation. The service is no a ineie 
burden ou the la' d. It c nstitutes a personal 
right in so far as the land held on that cOi:dni^ n 
is concerned, and a personal obligation in so tar 
as concerns the grantor, which, being in the 
nature of a public obligation, cannot be waived 
by the grantor for his own advantage, m r being 
I in the nature of a title >o the lands, can be relega- 
ted to desuetude for the m<-re advam.age of the 
Ghatwali. The truth is that, righis can once 
shown to have been es aodshed coiiunue to 
be vested in living perso.is, Ods lesCQnce and 
! desuetude are popular expressions rather than 
solid legal ground^ for refusing a continuing 
recogniii to the ri.:ht as originally established*. 
{Lord Sunne^A Kumar ^atya Narain Singh v. 
Satya Niranjan Chakfavakthi. 

34 M L. T. (f. C.) 27 : 5 Pat. L. T. 171 : 

3 Pat. 183 : dl I. A. 37 : 

79 I. C. 825: 28 C. W N. 851 : 1924 P. C. 5 iP. C.) 

Gh twali tenure — Occupancy rights. 

Occupancy r'gnts are incoaTstent with Ghat* 
wait tenure as the landlord is entitled to have the 
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XAND TENURES. 

'land given in lieu of performance of duties? re- 
turned to him tree of encumbrances. The incid- 
ents of such tbnures differ wideiv in different pans 
of the country and if by custom occupancy 
Tights are claimed such custom has t'* be proved 
\Rossand Sen, //.) Dal Sing i Bhumu v. Kris- 
HTO Khutya. 1924 t*. H, G. C. 304. 

Kumri lands -No rel ation exists be- 
tween Kumri lands and ryotwari holdings. 

There is absolutely no relation or anahigv bet- 
ween ibe nature of Kumri lands in South Cana- 
ra and r\otwari hoidmgs, A ruer Alt.) 

Kodoth Ambu nair V Sp.cretaky of ^ tatf. 

47 Mad 5T2; 26 Horn L. Jbt 639: 

20 L. W. 49 : 80 I. C. 83 : 1924 P C. Ino 
(1924; M. W. K. 572 : 35 M. L. T. (P C.) 128 : 

47 M. L. J. 35. 

^Mukarari holdings — Provision for rent 

for excess area. 

The mere fact that a certain rate is mentioned 
in respect of excess land to be 1 und in the pos- 
session of tenants does not raise a pres nin tion 
.as to Mukarari nature of the hoidi - gs i'^ulna 
-wardy and Duval, JJ.) Ramjuddin v. Rai Hadha 
Kanta Aich Bahadur. 80 I. C 987 

Mukarari — Right to cut trees. 

Mukarari tenure holders have aright to cut 
'trees from the land comprised in the tenure. 
{Walmsl^-y and Sulirawardy, J I.) Midnapore 
Zemindary Co. v. Jagat Chandra uebey. 

761. C. 990 : 192j Cal 139. 

^Origin — Naiuye and inciJettts of Ghat- 

wali — Birby.m Regn, XXIX of 1814 — Otsmissal of 
ghatwal on the ground ‘^'f %n com petenev and 
misconduct — Whether entails forfeiture Civil 
<CoutVs Jurisdiction. 

in a suit by the pH against ihe G vernment, 
on the gc mnd ot n s tale by parch r-ie of ghatwali 
tenure^ from certain tenan s under regulation 
XXIX of 1814 and the Gove inubui opposed the 
claim, on the strength of (1) luiiitaiiou under 
Art. 14 or 91 of tne Lunitaiion Act, 2 and thnt the 
Civil Court had no Jurisdictio- to cry the sui* aaa 
(3) tnat the iucidents of tne ghatwali itnure, con- 
ferred on the Government an absolute power tif 
appointment or dismissal over tena e hol .iers and 
that dismissal entailed foifeiture of the iai ds 
in question. Held, dismissing the plaimili’s claim, 
(1) that .Art. 14 or Art. 91 will nut aopiy, as tue 
suit or a gna.vvali office, isasuit t .r a recovtrv ui 
lands and the oeriod is unquest ondbiy 12 years 
(2 and that a suit for the recovery (T possession of 
land IS incidental to the tenure a d that a C. u t 
has jurisdicinm lo decide whether piff da m is 
sustainable, tSrthat the ghatwa i ofh.:e s perform- 
ed the duties of dependent police officcis a« i as 
remuneration for the services enjoyed the proms 
of land. Tne vacancy caused in (he office by 
dta h, neglect of duty or misconduct is fihtd ui 
by Government. The tenure miy be considered 
herid.tarv in the sense, that Goveimnent when 
appointing a new person may consider the 
Claims of members in the fiindy of the last 
holder. If however, a ghatwali was dismissed 
for misconduct, he forleiis the tenure. The 
tenure cm b.; held so long a:» the holder thereof 
performs the services. The right oi appointment 
..and dismissal is vested in the Government. 


LEASE— CO-LESSEES. 

{^wala P asad and Ross, JJ.) H. MathEwSON v. 
Secretary of State fo*^ India tn Council. 

3 Pat. 673 : 1924 P. 616 

Mokhasa-^Whaf is See. 78 I.C. 287. 

Samudayam and Ka^aiyedu — Whaf ic 

The karaiyedu tenure consisti= m a system of 
shifting severalty of ownership, the village lands 
being re-distributed among the mirasidars at 
intervals. When a suit is brought for the parti- 
tion of the viilaiie lands for change to individual 
ownership, it cannot affect directly the sustain- 
a' duty A such a suit, whether the tenu’C of the 
vill .ge is owne’'ship by the corr munitv, that is, 
ordinary Sawudayam tenure, or whether it is the 
shifting severalty of the ownership of which the 
Karaiyedu tenure consists {Oldfield and Rame- 
sam, JJ.) VeNKATRAMA AtY.AR Y.', Subramaniya 
Sastry. 20 L. W 122 ; 78 I C- 37 : 

1921 Mad. 741. 

S indh—Jagi rda r and' Z am in dar — Rig hts 

of — Tree‘s. 

In Sindh as between the Jagirdar and the Za* 
mi dir ti-e r-ght -o cut and sell limber m Za- 
mind>ri la' ds is vested in the latter Tieesare 
part of the lind on which thev stand and the 
rieht to cut and sell them is incid' nt tu the pro- 
prietorsmp of i hir laud. {Fawcett, A. J^O.) PiR 
Makhdum V. Mahik Boola Khan. 79 I. G. 819. 

TJhari tenure — Incidents of. 

The uha^i tenure has nothing to do with pro- 
prietorship in the lands, but is merely ther'gntto 
hold the villagi^ on payment ot a quit rent to 
Government in this respect the tenur- resembles 
tfiat of Inamdars in Bombay. The end nary pre- 
sumption is tnat the lands are partible and alien- 
able. {Biker, J.C i Abdfl Husain v. Meghraj. 

7 N. L. J. 110 : 78 I. C. 7&0: 1924 Nag. laS. • 

Uhari tenure — Pariibiiity and ahena* 

hili ly — Presu nt ption. 

Ubari tenure ha- nothing to do with proprietor- 
ship tu the lands, bat is merel' the right to hold 
the village on payment oi a quit rent to the 
Gov ernmert, that is on pa> ment of 'e s revenue 
than would ordinarily be payable. Ubari tenure 
disTnct bom the proprietary ti hts in the 
villvgt; and as ihe ordinary presumpiion is that a 
village is parnble ard al:enabl'=’, the burden is 
on ihuse who set it up to piOve that a particular 
vijlag fo ms an exc ption to ihe ( rd n^ry rule. 
{baker, 0 J C ] Quazi .Abdul Huq v. Meghraj. 

7 IM L J. 1.0 : 78 I. C. 780 : 1924 Ail. 133. 

LEASE— CO-LESSEeS—DeaZ/z of one Ef e t, 
in the ca-e of joint lesse^-s, the dtaihof one 
Without heirs d es not C; title ihe lessi r to re-en- 
ter Oil bis land. Until both are dead, the landlord’s 
rights do not ari.te. \Jwaia Ptasaa ottd Mac- 
pherson, JJ,) Gopal Ojha v. Ramalhir Singh. 

82 I. C. 204 : i92a P 228. 
Const’ ucfion— f emay 'idi lease — Build- 
ing purtJoa.es — Permanent tenancy. 

1924 P 88. 

' Construction — Boundaries — Descrip- 

tion of — T /lu k map— Reft rent e I o. 

A lease ot a Colliery oescribed ihe demised land 
as -‘bounded on the south by tne bnidur of the 
limit of n ouza F'ate^ pur as per ibak’’. Held, 
ihat the words “as per thak’' meant as per thak 
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LEASE— CO- L'SSSEES. 

demarcation and not as per thak map. 41 C» 493 
Ref. [Das and Maci)htY!^on, //.) Shashi Bhusan 
Banerji 59. Ramjas Agarwala. 3 Pat. 85 : 

1924 P. 402. 


Construciion — Istimrafi mokurari— 

Life estate. 

The expression istimrari mokurari occur 
rin<^ in a lease does not necessarily confer a 
permanent, heritable and transferable grant bm 
means a lease tor the life of the grantee. {Das 
and Ross, JJ.) Hari Gir 2;. Kumar Kamakhya. . 

1924 P H. C.C. 158 : 3 Pat. 534 : 78 1 C. 511 : 

1924 P. 572. 


——Construction — Mireshorotto Janmaiva 
-Meaning of. 76 I. C. 686. 

Construction — Permanent lease — En- 
hancement of rent—Provision againsi-Herit- 
abilitv of lease Subsequent conduct. 

Unde' the terms ot a le^se the lessee was given 
the right to hold the land at the rent stated 
therein without anv reduction f' r na ural cala- 
mities and w'thout any liabil ty to enhanctment 
so long as he paid the rent. There vv ere no 
words implying a perpetual lease and no men 
tion of hereditary rights. On a question arising 
as to the construction of the lease. 

that the lease was heritable. It is only 
where there is an i.mbiguity in the terms nf a 
document of old date thai the Court car interpret 
them by subsequent action of the parties. The 
fact that the successors of the lessee were a'lowed 
to remain in possession of the land without 
char.<^e in t.ie rent did not necessarily indicate 
that '^the terms of the lease applied to them 
[Fremantle, S. M. and Burn, J. M) Manohar 
Lal V, GiRJA Bux Singh. L. K. 5 0. 39 

L. E. 5 0 49 10 0. & B. L.K. 461: 10 0- L. J. 641. 

Construction— Re»i — Manitunda reriu 

Maunhunda rent is a fixed amount not depend- 
ing upon the total outturn of crops grown. 
[Miller, C. MuUick, J.) Rxghunandan 

SahaY V. Ram Sadar. 3 Pat, L. E. 22 : 

6 Pat. 4 : 1924 P. H- C. 335 


Construction— Rent — Paddy — Money 

value — Busts of calculation. 

A lease ol lauos coulauied a clause “setting as 
rent thereot Ks. 87 in cash and 2 bishas and odd of 
paddy its price— Rs. 45-H 0 total— Rs. 132-8 0 
On a construction of the lease hela that ihe ten 
antwasentitled, if hechoS 2 , to pay the money 
value Wd in ihe lease in lieu of paddy. The 
value of the paddy need not be calculabd accord- 
ing to the then prevailing market value theieof. 
[i\ewLould and Ghose, JJ.) Official Trustee of 
Bengal v. Benode Behari Ghose Mal. 

51 Gal. 9i3 1925 Cal. 114. 


LEGAL PEACTITIONEE. 

the rights in the trees together with the land.- 
[Prideaiix, A,J. C.) Ganpati v. Sonaji. 

7 N. L. J. 59 : 83 I. C. 479 : 1924 Nag. 96. 

• Determination at lessors will — Lessee 

whether can be ejected. 75 I. C. 603. 

Re-entry and suh-letting — Provisions 

against— Efject. 

The existence of provisions against sub letting, 
and tor re-entry in case of non-payment of rent in 
a kabuUyat do nut adect its validity. [Burn, J, 
M.) Chhattar V Chhattar Singh. 

10 0 & A. L. E. 243 : L. E. 5 A. 42 (Eev). 

LEGAL PEACTlTl0NEE~Djs6afj-we«^ —Profes- 
sional misconduct- If <^nd when can be re ad- 
mitted. 

When a legal practitioner who for professional 
misc-unduct has been disbarred from practising 
his profession of law applies to be restored to his 
former pusition the court should see it his sent- 
ence oi exclusion has had the effec. ot awakening 
hnn to a higher sense of profe.-sional honour and 
auty and if his conduct and behavu ur alter the 
sentence has been so iireproachable as to entitle 
the court to admit him again into the ranks oi the 
pruiessiou. [Kincaid. J. C., Ktfnp, De Souza and. 
Raymond, A. J. C.) In re Mirza Jalaluddin. 

79 I C. 664, 

Misconduct — In affidavit in support of 

appeal or revision petitioner must take scrupulous 
cart not to conotal or distort facts — Charge of 
impropriety or inattention against Judge is not 
to be lightly made. 

A legal practitioner who chooses to 6le an affi- 
davit 111 support ot a petition of appeal or revi- 
sion must swear to the tacts as they occur and 
take sciupious care not to canceal qr distort them 
or coiilound them '.vith his own impressions hasti- 
ly form d at ihe time. P'rom the slip of notes 
found a.tachcd lu the record of the appeal or the 
refusal of the Judge to wait lor the recoids beiore 
.proceedii g with the hearing or from his own. 
failure to make an impiessiuii on the judge the 
practitioner uas no right to assume tnai tne Court 
had made up its mind ur prejudged the c<ise. ThC- 
membeis of the legal profession are respunsible 
lor the iair and honest conduct of a case and they 
cannot be a lov\ ed 10 make peis mal attacks or 
reckless and untouiided cnarge of impropriety in 
or attention against a tribunal when the real 
ground is that the advcjcaie concerned has tailed 
to make an impression by his arguments on the 
Court concerned and i st his case iu spite of every 
effort. [Walsh. Kuvhatya L^l and Ryves.JJ.) 
in the matter of W. S. Day, Vakil, 

L. E. 5 A. 389 : 2o Cr, L. J. Iil3 : 81 I. C. 937 : 

1924 A. 565. 


Construction— Trees i when pass to the 

lessee— Reclamation lease. 

A lease of a mouzah was granted for the 
express purpose of clearing jungle land, bringing 
it under cultivation, and no rese.vation oi tne 
Tight in the trees was made in the lease. Held, 
that the lessee had the right to appropriate the 
trees when cut. 1 he present case is a stronger 
one, Ihe land was given for cultivation ; it 
could not be cultivated unti I t te trees were cut, 
and the landlord not only made no reservation of 
bis lights in the trees, but expressly transferred 


Pleader — Power to refer questions tO' 

arbitraticn. See Arbitration. 79 I. C, 48. 

Professional misconduct —Striking off 

rolls — Re-instalment— W litn can be made. 

Where a legal practitioner who^e name has 
been struck off the rolls for profes^onal mis- 
conduct satishes the court after the lapse of 7 
years that he has been leading an honest and 
straight life since his debarment it is the duty of 
the High Court to give him another chance. [Mil^ 
ler C.J., Foster and Kulwani Sahay, JJ.) MathurAw 
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Prasad Singh v. Emperor. 25 Cr. L.J. 1274 : 

82 I. C. 282 : 1925 P. 260. 
Witness — If should take up brief. 

A legal practitioner who is a witness in a case 
or who is personally interested in the litigation 
shoald not take up : brief in the same [Kennedy^ 
J. C. and Raymond, A J. C.) Ghadiali y v. Em- 
peror. 25 Cr. L. J. 571 : 8l I. C. 59 : 1925 S. 9B. 

LEGAL PEAoTlTlONEES ACT (XVIII OP 1879)— 
Pleader standing surety for accused — Detention 
of accused’ s pfoperiy alleged to be stolen — Whe 
they professional misconduct — Quasi criminal na- 
ture of—Piinmple of Autrefois acquit. 

M s ood surety for accused who v\as arrested on 
a charge under S. 420, I. P. C., and took charge 
of certain valuable property at his request, whicn 
sub^equenily turned out to be stolen property. The 
accused was c *nvicted, and the vakii on a subse- 
quent trial unaer bs. 420, 411 and 414 of_the 1. P. 
C. was acquitted and proceedings under S. 13 (i) 
wras instuu.ed lor misconduct in having stood 
surety lur tue accused and detained his valuables. 
Held tha^ in standing surety for a mao under S 420 
the pleader was not guilty oi unproiessional 
conduct and did not act as his pleadei and he wa> 
not guilty of criminal offence in taking charge 
of the accused’s jewels, (2) and that his acquittal in 
a Criminal court lor iud rhciency oi cviuence, is a 
bar to proceedings under the Legal Practitioners 
Act, as the proceedings therein are quasi criminal 
and the principle ot “Autrefois acquit” and must 
apply. \Per Sir Sydney Robinson, C. J . and other 
Judges tn Chambers ) In the matter of Maung ho 
Tok, a pleader 2 Eang 491 : 1925 E. 110. 

Ss. 12 40 — Criminal offence- Power to 

take action —^^uspension — N otice, 

Jf a complaint is made against a legal practi- 
tioner that he has cominitied an offence, it is a 
matter winch should oe tried before a criminal 
Court and not by proceedings under the Legal 
Practitioners Act. li he is convicted by the for- 
mer, tiien disciplinary action can be taken. 

Under S. 4U a pleader should not be suspended 
without an opportunity being afforded to defend 
himself. In the matter of Maung Kin So. 

76 I. C. 825 : 25 Cr, L. J. 265. 

S. 12 — Temporary misappropriation of 

clients money — Suspension, 

A legal practitioner as convicted of criminal 
breach oi trust, but the court found it was only a 
temporary imsappj opnatiou and dealt wito him 
leniently: Held the cuiiviciion did not imply a 
delect ol chaiacter which w juid unfit him perma- 
nently 10 be a pleader and a sentence of suspe^n- 
sion would be sufficient, \banderson, C. J ana 
Richardson, J .) Emperor v. Brahman a nda Dat- 
TA. 25 Cr L J. 1125 {2} : 81 I. C. 949 i2; ; 

192d Cal. 238 

S • 13 — Misconduct — Boycott of courts — 

Disrespecifui aiiiiude to the Court — Throwing up 
brief —LiubiLily of pleader. 

Tne inembeis of the local bar t lOk a didike to 
a Magistrate on the ground that he was in the 
habit Oi dismissing their cases because coainei 
did not appear immediately when tne case was 
called un. ihey passed a resolution boycotting 
the Magistrate In pursuance of that resolution a 
pleader threw up ms biief before the Magistrate 

Y D 1924—49 


LEGAL PEACTITIONEES ACT, S. 13. 

to which course the client subsequently assented 
Held that under the circumstances the pleader was 
not guilty of professional misconduct. Tf the 
pleader had thrown up his brief without the 
client’s consent leaving him undefended fbe plea- 
der would have been guilty of professional mis- 
conduct. Pleaders have duties and obligations to 
their clients in respect of the suits and matters 
and equally important duty cast on them, viz., to 
co-operate with the court in the orderly and pure 
administration of Justice. The boycott resolution 
was improper and if it had not been withdrawn. 
Would have called for serious notice of the Court. 
[Robinson, C. J. and May Young, J.) A Pleader 
In the matter of, 2 Eang. 265 : 82 T. 0. 712 t 

25 Cr. L.J 1352: 1924 E. 320. 

Ss. 13, 14— Pleader, employing himself 

as professor without consent of court — Expres- 
sing loss of faiih in British India, 

77 I C. 986 ; 25 Cr. L, J. 522* 

S, 13 — Pleader paying client's money to a- 

relation of the client — Want of authority — Pro- 
fessional misconduct. 

A pleader who withdraws from court money 
belonging to his client and pays it over to a 
relative of the client without being authorised to 
do so, acts negligently, but is not guilty of pro- 
fessional misconduct within the meaning of S. 13 
{Sanderson, C. J, and Richardson, J.) Emperor 
V. Babu Bhubaneswar Nag. 77 I. C. 181 : 

25 Cr. L. J. 325 : 1925 All. 146. 

S. 13 — Pleader — Professional mis- 
conduct— Order under 3. 107, Cr. P. Code — 
R on-compliance with — Committal to prison — 
Civil disobedience — Carrying on business with- 
out permission — Legality of. 

Two pleaders against whom orders under 
S. 107 of the Criminal Procedure Code had been 
passed refused to furnish security and were 
thereupon committed to prison. Later on when 
the question of renewing their sanads was 
brought to the High Court they disclaimed and 
disavowed any intention of either disobeying the 
District Magistrate's orders or of paralysing the 
administration of Justice. Held, that the High 
Court could accept their expressions of regiet as, 
being genuine and order the sanad to be issued to 
these pleaders, 

Per Coiitts Trotter,]. : — While the Court will 
not interfere with or have regard to any man’s 
political opinions or opinions on public questions 
it is impossible to allow a person who proclaims 
or practises what is called the doctrine of “ Civil 
disobedience” to ask to be part of the machinery 
of tne Courts which exist for the very purpose 
of the ihwartiiag of Civil disobedience and the 
enforcement of Civil obedience. [Schwabe, C. 
and Coiitts Trotter, /.) First Grade Pleader 
tn the matter of. (1924) M. W. K. 5:1924 Mad. 479. 

S 13 (b, — Pleader— Professional miscon- 
duct — False representation to client— Apprehen- 
sion of injury to professional repwation— Vindi- 
cative proceedings— Costs. 1924 Mad, IbO : 

(1924) M. W. N. 18. 

S 13 (b) — Pleader — Purchase of litiga- 
tion — Conduct of litigation in the name of another 
— Fees taxed as costs — Impropriety. 
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LEGAL PEACTITIONERS ACT, S. 14. 

A pleader purchased certain property which 
was to be the subject of litigation in the name ot 
a third person, instituted a suit for the property 
in the name of that perso.i, appeared and conduct- 
ed the case and succeeded in having his tee 
taxed in the costs against the defendant although 
the pleader was himself the real plaintiff. Held 
that the conduct of the pleader fell within S. 13 (f) 
of the Legal Practitioners Act, even though the 
Oudh Civil Digest might not apply to his case 
and KeJtdall, A, J, C.) Sheo Narain 
Lal V. A AND B Pleaders. 

10 0. & A. L. R. 427. 

81 I. C, 975 : 25 Cr. L. J. 1151 ; 

1 0. W. N. 264. 

S. 14— Scope of enquiry— Asking Bench 

clerk for trend of judgment before it is delivered 
— Professional misconduct. 5 Pat. L. T 350 • 

1924 P. 131 : 75 I. C. 728 : 25 Cr. L. J. 140. 

S. 36 — Declaration of a person as tout— 

Inouiry— Mode of— Discretion of District Judge, 

^ 1924 A. 69. 

-S. 36— Jurisdiction— Order declaring tout 

75 L C. 722 ! 25 Cr. L. J. 34^ 

— S. 36 — Proceedings under — Recording of 

evidence— Delegation of functions. 

It is only the Judges and officers specially men- 
tioned in S. 36 of the Legal Pract. Act, who can 
frame and publish list of touts ; they cannot de- 
legate the task of making the enquiry or taking 
evidence to a subordinate officer and the evidence 
must be adduced before the former, 15 I. C. 654, 
59 I. C. 322 ; 60 I. C 32 1 Ref, [Abdul Raoof, J,, 
KisHOR Chand V. Emperor. 5 Lab 443. 

lessor AND LESSEE— A of lease — 
Trespasser — Possession of — Pendency of lease— 
Title of lessor. 

An occupancy tenant leased his holding in 1897 
for 23 years lo the zamindar and put him in pos- 
session. Pending the lease the defendant entered 
into possession and got the holding registered as 
Khudkasht in the revenue papers. Tne succes- 
sor in interest of the occupancy tenant brougm 
a suit for declaration of title. Held that the -itle 
of the plff. was not affected in any way and that 
he was entitled to a decree. [Walsh, A. J , C ) 
Bijadhar Bhagat v. Jeat Chamar. 

22 A. L. J. 647 : L R. 5 A. 404 : 80 I. C. 601 : 

1924 A. 518. 

letters of administration— of- 

Sale by administrator of hnmoveahle -property 
without sanction of court — Deceased subsequently 
found to be a Buddhist — Effect on antecedent 
transactions. 

Letters of administration had been granted in 
respect of the estate of a deceased person* The 
administrator sold immoveable property of the 
deceased without the permission of the Court but 
in the course of administration. Subsequently it 
was found that the deceased was a Buddhist ex- 
empted from the operation of the Succession Act. 
Held that the sale by the administrator was not 
thereby rendered invalid. [Heald and Lentaigne, 
JJ.) Lee Lim Ma Hook v. Saw Mah Hone 

2 Rang. 4 : 79 I. C. 729 : 1924 Rang. 221. 


LETTERS PATENT, CL. 12. 

LETTERS PATENT— Joint trial — Judicial -Discre- 
tion — Defeciive summing up— Interference. 

76 I. C. 966 (2) : 25 Cr. L. J. 294 (2). 

— (BOM.) Cl. 12— High Court — Original 

side — Administration suit — Land outside Courfs 
jurisdiction — Power to adjudicate on claim, 

A suit for the administration of an estate is no^ 
a suit for land. Consequently the High Court can 
in the exercise of its original jurisdiction and in 
the course of an administration suit determine 
whether lands situate outside the limits of its 
ordinary jurisdiction belonged to the deceased at 
the time of his death. Leave under CL (12) of the 
Letters Patent is not necessary for the suit. 29 
B 249 Ref. ; 33 Cal. 180 foil. [Shah, A. C.J and 
Crump, J.) Mahomedally Adamji v. Abdul 
Hussein Adamji. 48 Bom. 331 : 26 Bom. L. R. 163; 

79 I. C. 780 : 1924 Bom. 313. 

Cl. 12 -^Mortgage suit — Property and 

persons outside jurisdiction — Jurisdiction of 
Original side. 

The Hign Court in the exercise of its ordinary 
original Civil jurisdiction has power to entertain 
a suit by a mortgagee to entorce the mortgage 
security even though the properties are situate 
outside the limits of the ordinary original civil 
jurisdiction and against mortgagors who are living 
outside the jurisdiction. 14 B. 353 foil. [Shah, J.) 
JASRAJ Fooaji V. A.KUBAI, 26 Bom. L.R. 639 : 

80 I. C. 1007 : 1924 Bom. 419. 

CL 12 ■ Suit for land — Suit on mortgage 

— Property outside jurisdiction — Original side. 

Suits by mortgagees to enforce their rights un- 
der their mortgages are not suits lor land within 
tne mtaniiig ol Cl 12 of the Letters i-atent, and 
such a suit is one to realise and dispose nf his and 
his debtor's interests in the land. The object of the 
suit is not tu obtain land or to obtain a declara- 
tion of tide to laud or to obtain damages ior inter- 
ference with ia id, but to obtain repayment of 
debt owing to tne plaintiff and for that purpose 
to realise tne security which has 'been vested in 
him- 14 B. 353 ; 22 B, 701 foil. The personal 
jurisdiction o the Bombay High Court is exercis- 
ed under Cl. 12 of the Letters Patent not only in 
cases where the deiendants or some of them re- 
side permanently within the jurisdiction but 
where, according the provision of the Letters 
Patent, they have been lawfully caused to appear 
upon summons where the cause of action or 
pan of it has ansen in Bombay. [Scott, C.J. and 
Heaton, J.) Venka'^rao Sethupathy v. Rhimji 
Assur. 80 I. C. 442 : 26 Bom. L.R. 535. 

Cl. 12— Suit by unpaid vend n' for price 

— Declaration oj lien — Lands outside jurisdic- 
tion, . 

A suit by an unpaid vendor of immoveable pro- 
petty to have a charge declared on such property 
lor the balance of the purchase money as against 
a vendee residing or carrying on business in Bom- 
bay is maintainable on the original side of the 
High Court even though the property is situate 
outside the limits ot the original jurisdiction. 
The High Court has jurisdiction in personam in 
regard to lands situate outside its ordinary 
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original jurisdiction. {Fawcett, J.) Shriman 
Nedan Rajah Kotakal v. The Malabar Tim- 
ber Co., Ltd, 26 Bo^n. L.E. 541 ; 4 8 Bom. 625 : 

80 I. G. 1049 ; ''924 Bom. 412. 

Cl, lb— Appeal— Whole case open. 

In a Letters Patent apoeal. the whole case is 
open and not merely the points on which the 
Judges differed. [Macleod, CJ., Kajiji and Kemp, 
JJ.) Velji Bhimsey & Co. -u. Bachoo Bhoidas. 

26 Bom. L. K. 349 : 48 Bom, 691 : 

1925 Bom 118. 

— 'Cl. 15 — Judgment— Order refusing to 

excuse delay— Application for leave to appeal to 
the Privy Council. 

An order refusing to excuse the delay in pre- 
senting an application for leave to appeal to His 
Majesty in Council is a judgment ” within the 
meaning of cl. 15 of the Letters Patent and ap- 
pealable. [Marten, Pratt and Fawcett, JJ.) 
Nagindas Motilal v. Nilaji MoRoba Naik. 

26 Bom. I. R. 395 : 48 Bom. 442 : 
80 I. C. 362 : 1924 horn, 399. 

Cl. 36 — Appeal uncie-v Cl. 15 of the Letters 

Patent — Difference of opinion'’ among members of 
Division Bench — Procedure, 

Where the two members fa Division Bench 
hearing a letters patent appeal from the decision 
of a single judge in a second appeal differ in their 
opinion, the opinion of the senior Judge prevails 
under Cl. 36 of Letters Patent, [Macleod, C. J., 
Kajiji and Cramp. JJ,) IhiXDU Dagadoo v. 
Jamna Das. 26 Bom. L.K. 470 : 1925 Bom. 113. 

-(CALCUTTA). Cl. 15 — J udgment- Appeal a- 

hility — Order dismissing suit for want of pro- 
secution — Rule 36 oj Chapter lU of the Calcutta 
High Court Rules. 

An order ot a single judge on the Original 
Side of the Calcutta High Court dismissing a suit 
for want of prosecuuon under Rule 36 ot Chapter 
10 of the Original Side Rules of the Caicu.ta 
High Coun:, is a judgment and is appealaole 
under Ci. 15 oi the Letters Patent, [bunder son, 
C, J. and Walmsley, J.) Udoy Chand PaNNA 
Lal V. Khesidas. 28 C. W. N. 916; 

51 Cal. 1025 : 81 I.C. 1048 : 1924 Oal. 1025. 

Cls 15 Rnd 36— Division Bench of High 

■Court hearing appeal — . difference of opinion — 
Dismissal of appeal under S. 98, C. P. C. — 
Letters Patent Appeal. 

A Division Bench ot two Judges of the High 
Court heard an appeal. The senior judge was 
for dismissing the appeal while the junior judge j 
was for allowing it in part. The Judges eventually | 
dismissed the appeal under S. 98, C. P. Code. ! 
An appeal under Cl. 15 ot the Letters . atent was ' 
filed against the decision. Held that the proper 
provision aODlicable to the ca«e wa-s not S. Q8 
C.P.C. but Cl. 36 of the Letters patent and there- 
fore the opinion of the senior Judge which pre- 
vailed, could be made the subject of a letters 
patent appeal. [NewbouLd, Chose and Page^ JJ.) 
SURESH Chandra Mukerji v Shiti Kanta 
3ANERJEE. 28 c. W. N. 637 : 78 I. C. 679 : 

51 Cal. 669 : 1924 Cal. 855.. 


LETTEES PATENT, CL 41. 

Cl. 26— Certificate of Advocate General — 

Statement of trial judge as to fact happening at 
the trial court — Conclusiveness of — Procedure 
for granting certificates, 25 Cr. L. J, 817 : 

811. C. 353 : 1924 Cal. 257. 

Cl. 28 — Jurisdiction of the High Court 

— Goondas Act [1 of 1923)— Warrant issued by 
Secretary to Government — Legality — Revision 
— Cr. P. Code, Ss. 435 and 439. 

An order of the Secretary to the Bengal Gov- 
ernment declaring a person to be a Goonda and 
directing him to leave Bengal on a specified date 
passed under Bengal Act I of 1923 is not open to 
revibion by the High Court either under Cl. 28 of 
the Letters Patent or under Ss. 435 and 439 of the 
Cr. P, Code. The Secretary is not “an inferior 
criminal court” within S. 435, Cr. P. Code. 
i^Greaves and Panton, JJ.) Bhimraj Bania v. 
Emperor. 51 G. 460 : 83 I. C. 500 : 

1924 Cal. 698. 

Ci. 36 — Applicability of — Reference under 

S. 66 of the Income Tax Act —Difference of 
opinion among members of Division Bench — 
Opinion of senior Judge prevails — See Income 
Tax Act, S. 2. 51 C. 504. 

S. 41 — Appeal to Privy Council. 

Whether appeal lies to Privy Council from 
order on certificate by the Advocate General was 
not decided as the Privy Council dismissed the 
appeal on merits 25 Mad. 61. Expl. (Lord Sum- 
ner.) Barendra Kumar Ghose v. Emperor. 

1 0, W. N. 935 ; 1925 P. C. 1. 

Cl. 41 — Criminal case — Leave to 

appeal to Hts Majesty in Council— Grounds for — 
Stay of execution of sentence. 

As His Majesty the King is supreme over all 
persons and courts within his dominions, a right 
of appeal in all cases, civil and criminal, to the 
King in Council exists, irom the highest Court of 
each separate colony, province, state or posses- 
sion, wnether it be a court of error or not, except 
so lar as the prerogative in this behalf has been 
expressly surrendered Cushing v. Oupuy (1880, 
0 A. C. 409 Re Wi Mahia^s will (1908) A. C. 448 
Ref. Criminal proceedings, however are, in 
practice, reviewed only if it is sbowm that by a dis- 
regard of the forms of legal process or by some 
violation of the principles of natural justice or 
otherwise, substantial and grave injustice has 
been done. The judicial committee do not, as a 
rule, advise His Majesty to grant appeals in cri- 
minal cases, except where questions of great and 
general importance, likely to occur often, are 
raised, and where the due and orderly adminis- 
tration of the law is shown to be interrupted ot 
diverted into a new course, which might create a 
precedent for the future, and where there are no 
otner means of preventing these consequences. 
Such appeals lie eitner by the right of grant, in 
pursuance of leave obtained by the appellant from 
the Court appealed from, or by reason of special 
leave granted by the judicial committee. The 
latter appeals arise, either where the court below 
does not possess power to grant leave to appeal 
or where the leave to appeal was granted on some 
special point and the appellant wishes to raise 
points not included in the leave to appeal. But 
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LETTERS PATENT (Lahore), CL. 10. 

whether leave is granted by the Coart appealed j 
irom or by the judicial committee, it is plain 
that the answer to the question^ whether 
the case is a fit one for appeal, must depend 
on the same considerati.Jiis ; the grant ot the 
leave to appeal is a step ancillary to the 
determinadon of the appeal and the principles 
which regulate the ultimate decision of the appeal 
cannot obviously be ignored when an application 
for leave is examined, (1914) A. C. 5li9 Hef. 

The rule has been repeatedly laid down and has 
been invariably followed that Her Majesty will 
not review or intenere with the course oi criminal 
proceedings, unless it is shown that by a disregard 
of th:3 iorins of legal process or by some viola 
tion of the principles of natural justice or other- 
wise substantial and grave injustice has been 
done. 12 A. C. 459 kef. 

Where the question ot the legality of the con- 
viction of the accused of a capital offence depend- 
ed on a correct construction of S. 34 of the 
Indian Penal Code and there was a deepseated 
divergence of judicial opinion in every superior 
court in India as to the true interpretation of the 
section, it is a fit case for granting leave to appeal 
to the Privy Council under Cl, 41 of the Letters 
Patent. 

The High Court further directed that as a certi- 
ficate under CL 41 of the Letters Patent had been 
ordered, the execution of the sentence under 
appeal should be stayed subject to such orders as 
may be passed by their Lordsnips of the Judicial 
Commit tee. and Chatter jee, JJ.) Baren- 

DRA Kumar Ghosf v. Emperor 39 c. L. J, 1 : 

38 C. W. N. 377 : 83 I. C. 680 : 1924 Cal. 646. 

(LAHORE), Cl. 10 ~ Appeal under— 

New plea as to limitation. 

Where it was urged for the first time in Letters 
Patent Appeal that a suit was barred by Art. 44, 
but its decision involved a finding of fact, mz , 
whether the appellant’s possession was adverse 
to the knowledge of the respondents, it cannot be 
heard at that stage. {Shadi Lai, C. /.and -Le 
Rossignolf J.) WAZtR Chand v. Nathu 

6 L. L. J. 161 : 80 I. C. 321 : 1934 Lah. 468. 

Cl. 12— Carrying on business— Meaning 

of — Defendant — If includes foreigners. 

1934 Mad. 158. 

(MADRAS), Cls.13 and 15-Appeal— Order ' 

for transfer of a su't — ‘ Judgment” 

47 Mad. 136 : 1924 Mad. 90. 

ol. 15 — Judgment— Meaning — Execution 

of decree — Stay of— Order of single Judge 
refusing —Appeal against. 

An appeal lies under Cl. (15) of the Letters 
Patent against toe order of a single Judge of the 
High Court refusing to stay the execution of a 
decree. 

Meaning of the word "Judgment'' in cl. (15). 

The fact that part of a decree is declaratory is 
no bar to a stay of the execution thereof being 
granted pending an appeal therefrom. [Krishnan 
and Waller, JJ.) Sonachalam Pillai v. Kumara 
VELU ChettiaR 47 Mad 316 : 

(1924) M. W. N. 167 ; 19 L. W. 437 : 

34 M. L. T (H. C.) 32 : 79 I. C. 109 : 

1924 Mad. 597 ; 46 M. L. J. 138. i 


LETTERS PATENT (Rangoon), CL. 7. 

Cl. 15 — Order allowing plaintiff to sue as 

a pauper — If a judgment— Appeal — Opporttinity- 
to defendant to disprove — Effect of Governments 
admitting pauperism. 

An order ot a judge on the Original Side of the 
High Court giving leave to the plaintiff to sue in 
forma pauperis is a judgment within cl. 15 of the 
Letters Patent and is appealable. 

At the hearing of such an application, even if 
the Government admits the pauperism of the 
plaintiff, the defendant should be given opportu- 
nities to prove he was not a pauper, {bpenoet, 
O. C. J. and Srinivasa Iyengar, J.) Baba Sah v,. 
Purushotama Sah. 

20 L. W. 845 : 35 M. L. T. (H. C.) 136 ; 

1925 Mad. 167 : 47 M. L J. 932. 

Cl. 36 — Small Cause Revision case — 

Difference of opinion among judges of division- 
Bench — Procedure. 

Where a High Court acts in revision under S. 
25 of the Provincial Small Cause Courts Act and 
the Judges constituting the Bench differ in opin- 
ion, So 98 C. P. Code does not apply but under 
CL 36 of the Letters Patent, the opinion of the 
senior Judge would prevail case law reviewed. 
[Krishnan and Odgers, JJ.) Nagappa Pillai v.. 
ARUnechalam Chettty. 

1925 Mad. 281 : 47 M. L. J. 876. 

(RANGOON), CL 7 — Advocates of upper 

Burma— Right to be enrolled— Status. 

1924 Rang. 1. 

CL 8— Allegations against practitioner in 

his role as printer — Acts punishable under Crim- 
inal Law — Disciplinary action. In the matter of 
Maung Ba KyiN. 76 I. C. 827 : 25 Cr. L. J. 267 : 

1924 Rang. 113, 

S. 11 — Application to remove a suit to- 

High Court. 76.1. C. 479t. 

Cl. 13— Appeal — Limitation for — Delay. 

Maung Hman v. Ma Shin. 1924 Rang. 45. 

CL 13 — Order of a single Judge regard- 
ing procedure to be followed by commissioner in 
taking accounts whether a ^ judgment' —Com- - 
peiency of appeal. 

Where in a partnership suit, on the Commis-' 
sioner's application for directions in taking 
accounts, the judge in the original side passed an 
order, which was appealed against under cl 13 of 
the Letters Patent Held, that an order which 
authorizes proceedings to be taken for the deter- 
mination of the question between the parties, 
cannot be considered a judgment within the 
meaning of cl. 13 of the Letter Patent. It is 
merely an order facilitating the exa mination of 
accounts and regulates only the procedure with- 
out determining the right between the parties*. 
Held further, a decision which affects the merits 
of the question between the parties by determin- 
ing some right or liability may be held to be a . 
Judgment, and an order, which paves the way 
for such deiermination cannot be considered a - 
‘Judgment’ and is not apotalable. The Justice of 
the Peace for Calcutta v. Oriental Gas Coy. 8 B L. 
R. 433: Ramendra Nath Roy v. Braiandra Nath 
Das C 2 lI. Ill; Tulja R'^m Rao v. Alagappa 
Chettiar 35 Mad 1. followed. {Robinson, C. J. 
and Browiu J.) Yeo Eng By^n v. Beng Seng 
^ Co, 2 Rang. 469 : 1925 Rang. 43*. 
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XICENSOR AND IICENSEE. 

IICENSOR and licensee— of title— 
Forfeiture — Revocation of. 

A licensee, unlike a lessee, does not forfeit his 
license by merely denying the title of his licensor. 
Nor can a license te revoked where, relying on 
the license the licensee has executed a work of a 
permanent character. 39 A. 621 Foil : 28 A 74, 
Foil. {Kanhaiya Lai, J.) Amjad Khan v. Shapi- 
UDDiN Khan. 78 I.C. 215. 

LIMIT ATlOia —Appeal— Calculation of time. 

In calculating the period of limitation for filing 
an appeal, time must be calculaied irom the date 
of judgment and not of the decree. {Fremantle^ 
S. M.) Mumtaz Ali V Jagarnath Pandey. 

10 0. & A. L. R. 263 : L. R. 5 A. 45 (Rev). 

Deduction of time — Putni sold for arrears 

— Sale set aside and possession restored — Appeal 
by purchaser — Tiy7ie between restoration of pos- 
session and decisio7i ofMppcal cannot be deducted. 

A putni taluk was sold under Regulation VIII 
of 1819 for arrears of rent for the year 1321 and 
purchased by one B. The defendants sued to set 
aside that sale. The suit was decreed on the 4th 
October 1917 by the trnd Court. The sale was set 
aside and the defendants were held entitled to 
possession and they actually got possession in 
October 1917. There was an appeal by the pur- 
chaser but the decree of the trial Court was con- 
firmed by the High Court on the 12th August, 
1919. Plaintiff instituted a suit for rent on the 
.20th Maich, 1920. it was originally for rent of 
1323 and for the kists upto 1326. Subsequently 
on the 4th March, 1921, there was an application 
for the amendment of the plaint and the arrears 
of rent for the year 1322 were included in the 
claim. The defendants were restored to posses- 
sion of the putni in October 1917, which was 
more than 3 years before the 4th March, 1921, 
and there was nothing to prevent the plaintiff 
from suing them for rent of 1322 and according- 
ly the claim for the year 1322 was barred by 
limitation. The period between the date when 
defendants got possession and the date of deci- 
sion in appeal cannot be deducted, 12 M. 1. A. 
214 Foil. 43 Cal. 660, Dist {N. R. Chatter jee 
-and Chotzner JJ.) Buoy. Ci-’ANd Mohatab v. 
Khoka SiNHA. 40 C. L. J. 97 : 1924 Cal 1059. 

pj at Lire of plea. 

A plea of limitation is not a mere technical 
plea. A party who can invoke the law of limitation 
in his favour is certainly justified in doing so and 
lie ought not to be deprived of the advantages 
thereby gained by the alleged technicality of the 
plea raised. {Kennedy, J .C. and Raymond, A J. 
C.) Manghumal Jethanand V. Aratmal 
■Satramdas. 1924 Sindh 47 : 

Plaint — Amendment of— Suit in person- 
al Capacity — Chaf’-ge into claim as administrator 
— Suit barred to the date of amendment — Effect, 

The plaintiff sued within the period of limitation 
for money due, but after the expiry of the period 
wanted the plaint to be amended so as to be 
permitted to sue as administrator, also. Held the 
change in the capacity of the plaintiff to maintain 
:the suit has not the effect of introducing a new 


I LIMITATION ACT (IX OE 1908), S. 4. 

plaintiff and no question ot limitation arises. 
{^uhrawardy and Chotzner, JJ ,) Naba KumaR 
Choudhury V. Higheazamy. 79 I C. 403 : 

1925 Cal. 419. 

Starting point — Suspension of— Revival. 

Ordinarily limitation runs from the earliest 
time at which an action can be brought and after 
time has commenced to run there may be a revi- 
val of a right to sue when a previous satistactlon 
of the claim is nullified with the result that the 
right to sue which had been suspended is reani- 
mated 7 M. I. A. 323 ; 33 C. 1033 ; 43 C. 650 
Ref. Whenever proceedings are being conducted 
between the parties bona fide in order to have 
their mutual rights and obligations in respect of at 
matter final ly settled, the cause of action for an 
application or for a suit, the relief claimable 
wherein follows naturally on the result of such 
proceedings, should be held to anse only on the 
date when those proceedings finally settle such 
rights and liabilities. {Mookerjee and Suhra- 
wardy, JJ.) DwijendRA Narayan Roy v Joges 
Chandra. 39 C. L. J. 40 : 79 I. C. 520 : 

1924 Cal. 600. 

^ Suspension of — Sale for arrears of patni 

rent — Sale set aside al the instance of patmdars 
— Suit for rent — Limitation. 

A patni was sold in 1915 for arrears of rent 
under Beng Rtgn. Vlll of 1819 and purchased by 
a stranger. The partnidars sued to set aside the 
sale and the suit was decreed in 1917 and con- 
firmed in 1919 on appeal. The patnidars actually 
got possession in 1917. On 20-3-1920, plaintiff 
instituted the present suit for rent for the years 
1323 B. S. and f r the kists due up to 1326 B. S. 
together with cesses. Subsequently on 4-5-1921 
there was an application for amendmenl of the 
plaint and for arrears ot rent for he year 1322 be- 
ing included. The amendment was allowed. Held, 
that the claim for the year 1322 was barrred, the 
suit not having been brought within three years 
of the date when the patnidars got possession. 
The plaintiff was not entitled to wait simply on 
the off chance of the decree of the trial Court 
being set aside by the appellate Court vvhen the 
defendants had actually got possesion of the 
patni. [Chatter jea and Lhotsnar, JJ.) MahaRaja- 
DHiRAJ Sir Buoy Chand Mohatab v. Khoka 
SiNHA. 40 C. L. J. 97 : 1924 Cal 1059. 

LIMITATION ACT. S. Z— Second appeal— Limi- 
tation— Mixed question oj fa ct and law— If can 
be gone into. 

In second appeal the High Court cannot of its 
own accord go into a question of liraitatioi. involv- 
ing a mixed question of fact and law under S 3, 
Lim. Act {Kinkhede, A. J. C.) Bhuwan Lal v. 
Manhori. 78 I. C. 960. 

S. ^—Prescribed — Meaning of. 

The word ‘‘prescribed” in S. 4 of the Lim. Act 
means prescribed in the Lim. Act and not merely 
in the first schedule. {Wazir Hasan and Kendall, 
A. J. C,) Bans Rahadur Singh v Mt. Sukhraj 
Kuar. 10 0. & A. L. R. 250 : 81 I. C. 484 : 

11 0. L- J. 297 : 1924 Oudh 385. 

S. 5“AppljcabiHty to O. 41. Rr 17 and 

19. 47 Mad. 171 : 76 I. C. 886 : 1924 Mad. 114. 
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LIMITATION ACT (IX OF 1908), S. 6. 

— S. 5 — Bona fide impression of a court 

which entertained the appeal though wrongly 
field in his Court justifies extension. 

Where a responsible officer like the Commis- 
sioner never thought that the appeals were not 
entertainable by him, under the circumstances, if 
the appellants thought that, they had a right of 
appeal to the Commissioner, the mistake must 
be taken to be hona fide mistake until the Con- 
trary is shown. {Mukerji, J.) Chob Singh v. 
Daryai Singh. 82 I. C. 594 : 

I. R. 5 A. 163 (Rev.) : 1924 A. 915. 

S. 5 — Change of rule— Ignorance of — 

If ground for excusing delay. 

The fact that a person was not aware of a change 
of rule which had been given ample publicity is 
no ground for excusing delay. [Kotwal, A» J C.) 
Gopal Ganesh V, Wallabhdas santukiram. 

75 I. C. 878 

S. 5 — Delay in filing appeal— Copies of 

original judgment not fi.led in time — Recent 
notification — Ignorance of. 1924 Lah. 41. 

b— Delay in filing appeal — Mistake] 

of counsel. 

The mere fact that the counsel entrusted with 
the task of filing an appeal forgot all about it 
till after the expiry of limitation, is not a suffi- 
cient ground for extending time under S 5 ol the 
Lim. Act, {Dalai, J. C.j Mt. Dilan v. Ram 
BHaRASEY. 

1 0. W. N. 880 : 10 0. & A. I R. 1276. 

■ -S. 5— Delay in getting copies— Money 

paid to clerk— Appellant taking no steps — Negli- 
gence. Mt. Mahtab Kuer v. Mt. Birhmo. 

1924 All. 176. 

S. 5 — Excusing delay ox-p'ArtQ— Order 

not objected to at the hearing of appeaD-Revision. 

Where a Judge excused the delay in the filing 
of an appeal without notice to the respondent and 
when the appeal came on for hearing the latter 
did not object to the order, the final decision in 
the appeal cannot be attacked on the ground of 
the delay in filing the appeal. [Kendall, A, J. C.) 
Bharat zf. Basant. 80 I. C. 617 : 1925 Oudh 148, 

S, 5— Ex parte decree — Application to 

set aside — Excusing delay. 

The High Court has power to frame a rule mak- 
ing the provisions of S. 5 of the Lim. Act. appli- 
cable to applications to set aside ex parte decrees. 
{Coutts Trotter, C. /. Ramesan and Wallaze, JJ.) 
Krishnamachariar V. Sri Rangammal. 

47 Mad. 824 : 

35 M. L. T. (H. C.) 43 : (1924) M. W. N. 682 ; 

20 L, W. 382 : 80 I. C. 877 : 
1925 Mad. 14 ; 47 M L. J. 409. 

. - - ■— s. b—Extention of time — Review — No 

reasonable ground — If time can be deducted. 

The mere presentation of a petition for review 
of judgment unless it is shown there was rea- 
sonable ground for the same, does not entitle the 
applicant, for an extension of time under S. 5, 
when he prefers an appeal against the judgment. 
(Sanderson) C, /. and Walmsley, J.) Kailash 
Chandra Nag v. Bejoy Chandra Nag. 

80 I. C. 786 : 1925 Cal. 253. 


LIMITATION ACT (IX OF 1908), S. 5. 

S. 6 '—Leave to appeal to the Privy 

Council— Time taken in application for review — 
Deduction of. 

The time taken in applying for a review of 
judgment may be deducted in calculating the 
period of limitation for an application for leave to 
appeal to the Privy Council. [Shah, A, C. J, and 
Kincaid, J.) Nariman Rustomji v. Hasham 

ISIvIAYAL. 

26 Bom. L R. 1261 : 1925 Bom. 187. 

S. 5 — Mistake of vakiV s clerk — Jf sufficL 

ent cause. 

The mistake of a clerk iu filing the appeal out 
of time is no ground for excusing delay. {Dalah 
J. C.) Ganesh Dat v. Hirde Bihari. 

82 I. C. 484 : 1925 Oudh 189 (1). 

S. 5 — Period for leave to appeal cut 

down — Mistaken advice of counsel — If sufficient 
cause 

Act XXVI of 1920 which cut down the time for 
leave to appeal to the Privy Council from 
six months to three months came into force 
On 1st January 1921. In respect of a judgment 
delivered a few days later the party on the advice 
of his local pleaders applied for leave within the 
six months’ period but after the three months’ 
period had expired. There was a delay of 14 
days and it was sought to be excused as due to 
the erroneous adv^ice of local pleader. Held, it 
was a fit case for excusing the delay. [Marten, 
Pratt and Fawcett, JJ.) Nagindas Motilal 
Nilaji MoROBa NaiK. 48 Bom 442 ; 

26 Bom. L. R. 395 : 80 I. C. 862 : 1924 Bom 399, 

S. 5 — Sufficient cause. 

Where the filing of the cross objection raised 
a question of proprietary title and thus made the 
appeal to the Commissioner incompetent, held,. 
the delay in filing it in the Court of i dstrict Judge 
should be excused as appellant could not take 
this event into consideration when he filed the 
appeal. [Stuart, J.) Lala Bhagwan Das v, 
Mohabhat Shah, 1923 All, 170. 

S. 5 — Sufficient cause— -Review — Dis- 
covery of new evid.evcc^ 

The sufficient cause mentioned in S. 5 Lim. Act 
can include the late discovery of new evidence 
on which an application for review is granted. 
Where there are good grounds for granting re- 
view oa the discovery of new evidence, that may 
in certain cases be a ground for extending time. 
[Batten, A. J,C,) Indrarajbhan 2;. Sitaram. 

78 I.C. 527.- 

S. 5 — Sufficient cause -- Illness in the 

family. 

Where an appeal is filed out of time, notice 
should be issued to the respondent to show cause 
why the delay should not be excused, and the 
question decided before the appeal is admitted. 
The matter of excusing delay is cne in the dis- 
cretion of the court depending on the circum- 
stances of each case and where due diligence,, 
good faith and absence of neglect are shown the 
delay will be excused. Illness in the family is 
not sufficient cause (Su'hrawardy and Chotzner, 
JJ.) Elahirewaz Khan v. Biseswar Baisya.. 

79 I. C. 924 : 1925 Cal. 175. 



781 


INDIAN DECISIONS, 


782 


LIMITATION ACT (IX OF 1908), S. 5. 

S.5 — Sufficient cause-winter pretation of. 

The words ‘‘sufficient cause” iu S. 5 must re- 
ceive a liberal interpretation but it must not be 
over-looked that when once the time for appeal has 
passed a valuable right is secured to the successful 
litigant of which he must not be deprived unless 
the court is satisfied that justice requires that an 
extension of time should be granted It must also 
be shown that there has been no inaction or negli- 
gence on [he part of the petitioner. [Kennedy, J. C, 
and Raymond, A. J. C.) NUR \lAHOMED V. Has- 
SOMAL. 78 I. C. 953 : 1925 Sindh 60. 

S. 5 — Sufficient cause — Time spent in 

review— Deduction of. 

A plaintiff can deduct in his favour the time 
spent in prosecuting with due diligence a prior 
application for review, even though the plaintiff 
has made a mistake of law in taking those proceed- 
ings. 45 C. 94 Ref. [Daniels, J.) Parbhu Dayal v. 
MurlidHAR. 22 A. L J. 365: L. K. 5 A. 298 : 

10 0. & A. L. K, 528 : 78 I. C. 677: 1924 All. 867. 

A.— Delay due to WY<^ng legal ad- 
vice — If ground for excusing^ 

The period of limitation for applying for leave 
to appeal to the King in Council having been cut 
down by Act XXVI of 1920, certain parties sought 
to get delay in filing such a petition excused on 
the ground their local pleader advised them the old 
period of 6 months was still in force. The name 
of the pleader was not disclosed in the affidavit 
nor any reasons given why their High Court’s 
counsel was not consulted. Held, there was not 
sufficient cause to excuse the delay. iPrideaux 
and Kinkhcde, AJ C.). Padamraj Phulchand ». 
MiTsuiE Bhushan 'Kesha. 1924 Nag. 279. 

— S. 6 Minor — Promissory note in the 

name of guardian— Suit on — Limitation. 

Where a guardian takes a pronote, he is the 
person entitled to sue on it and the suit would be 
barred if not Drought within the ordinary period 
of limitation. S. 6 of the Lira. Act has no applica- 
lioQ to the case. 28 M. 205 Foil. [Macleod, CJ. 
and Shah, /.} Vishnu Narayan v. Keshav 
Gajanan. 26 Bom L. E. 426. 

80 I. C. 474 : 1924 Bom. 468. 

Q—. Right to sue — Joint Hindu family 

— Members not in existence at the time of alie- 
nation, 

A right to sue is not co-parcenary property in 
which a son acquires a right by birth If the 
plaintiff is a minor on the date when limitation 
commences, the period of limitation will be extend- 
ed by virtue of S. 6 of the Lim. Act but S. 6 
cannot be pleaded by a plaintiff who was not in 
existence when the alienee took possession. 
[Daniels, J.) Dhanraj Rai v. Raivj Naresh. 

L. E. 5 A. 325 : 79 I. C. 1019 : 1924 Ail 912. 

Ss. 6, 7, and 8 — Scope of. 

The period of limitation prescribed for a suit 
of the nature to which the provisions of Ss. 6, 7 
and 8 apply must be taken to be the period 
reckoned on the basis on the time provided by 
the schedule and also of provisions of S. 8. 
{Wazir Hasan and Kendall^ A. J C.) Bans 
Bahadur Singh v. Mt. Sukhraj Kuar. 

10 0. & A. I. R. 250^ 
81 I. C. 484 : 11 0. L. J. 297 : 1924 Oudh 385. 


limitation act (IX OF 1908), S. 10. 

S. 7 — Decree holders — Major and minor 

— If former can grant valid discharge. 

Where of two joint decree holders one is ma- 
jor and the other a minor, the former cannot 
give a valid discharge binding on the latter with- 
in S. 7, Lira. Act. [Moti Sagar, J,) Court of 
Wards v. Abrar Ali. 1924 Lah. 681. 

S. 7 — Joint decree-holder— Hindu father 

and minor sons — Father next friend and guardi- 
an in the suit — Capacity to give discharge — 
Civil Procedure Code, 0. 32, R. 6 — Execution 
application — Limitation — When commences. 

A dercee was obtained in a suit in which the 
plaintiffs were Hindu father and his minor sons* 
tne latter being described on the lace of the pro- 
ceedings as suing through their next friend and 
guardian the father. The father died Soon after 
the decree, and the eldest of the minors filed an 
executiun appUcatijn within three years of attain- 
ing majority, but more than three >ears after 
decree. Held, as the father was the next friend of 
his minor sons, he was not in a position to give a 
good and lagal discharge without the consent of 
tne court whose permission was necessary under 

0. 32, R. 6, Civil Procedure Code, and hence 
under S. 7. Limitation Act, time did not run from 
the date of the decree but only after the disability. 

1. e., minority ceased. The application for execu- 
tion was thereiore within time. 36 Mad. 295: 25 
iVi. L. J. 150 applied [Coutts Trotter, C. J . and 
Ramesam, J.) Al. Vr. Ct. Lakshmanan Chetti 
V, SuBBiAH Chetti. 

20 L. W. 342 ; 47 Mad. 920: 

35 M. L. T. IH. C ) 92 : 82 I. C. 785 : 

1924 M. W. N. 773 : 1925 Mad. 78: 

47 M. L J. 389. 

S. 7 — Joint decree- holders — Succession 

certificate taken by all— Minors — Limitation for 
execution. 

Pending a suit for contribution the plaintiff 
died and his adult son, widow, and three minor 
sons represented by their brother as guardian 
obtained a succession certificate in their names 
and got themselves substituted in the place of the 
deceased plaintiff. Subsequently in proceedings 
in execution of the decree the question arose 
whether it was campetent to the adult decree- 
holders to give a valid discharge to the judg- 
ment-debtor within the meaning of S 7 of the 
Limitation Act. Held by Walmsley, J. [Suhra- 
wardy, J. dissenting) that in the circumstances of 
the case it was open to the adult decree holders 
to give a valid discharge in respect of the decree 
without the concurrence of the minor decreehol- 
ders, even though the succession certificate had 
been given to all of them. [Walmsley and Suhra- 
wardy, JJ.) BiLWAR Bibi v, Mahomed Habibar 
Rahaman. 51 Gal, 566 ; 1924 Cal. 710. 

^ s. 9, Art. 155 — Suit for possession by 

mortgagee — Limitation — Suspension of. 

1924 Lah. 40, 

S. 10 — Applicability to constructive 

trusts. 

Per Dawson Miller, C. 7.— -Where a person 
directs another to acquire property for him (the 
person directing) and furnishes some money fos 
the purpose, but after sometime he withdrawr 
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from tbe venture completely but the person 
directed continues his exertions and entirely as 
their result, acquires the property, there is only a 
constructive trust and S. 10 does not apply. 

Per Mullick, J. — There is no trust at all in such 
a case and limitation begins to run from the date 
of the withdrawal ot the principal. {Dawson 
Miller, C, Mullick and Foster, //.) Harihar 
Prasad Singh v. Maharaja Kesho Pras.ad. 

5 Pat L. T Supp. 1 ; 1925 P. 68. 

— S. 10— A '^pUc ability — Principal and 

agent — Suit against agent. 

To a Sait by a principal against his agent, S. 
10 cannot apply. {Baker, J. C. and Prideaux A. 
J. C.) Bhanjal V Beharilal, 81 I. C. 50S. 

“S. 10 — Applies to trust of land to be 

acquired in the future — The absence of any p^o- 
perty at the date of creation of the trust does not 
affect the applicability of S. 10. 

It is open to a parson to create a trust empower- 
ing another to go to a certain ptace for the 
purpose of acquiring land for him and the land 
so acquired would become vested in the trustee 
from the moment of its acquisition and the tru^t 
would fasten to that land exactly as if it had 
been vested in the trustee at the moment of the 
creation of the trust. [Dawson Miller, C. J 
Mullick and Foster, J J.) Harihar Prasad v. Ke- 
SHEo Prasad. 5 Pat. L. T. Supp. 1 : 1925 P. 68. 

-S. XQ— 'Express trust can be proved by 

inferences from conduct of parties and without 
express declaration — -Trusts Act, S. 5. 

Per Mullick, J. — It is not necessary that an 
express declaration should be proved. Inference 
can be drawn from the conduct ol the parties 
sufficient to establish an express trust. Dawson 
Miller, C. J, Mullick and Foster, JJ.) Harihar 
Prasad v. Kesho Prasad. 

5 Pat.L. T. Supp. i : 1925 Pat. 68 

S. 10— trusty-provision for pay- 
ment of money to a minor on attaining majority 
-y-Partition deed — Suit for recovery of money — 
Limitation. 

A partition deed entered into between two 
Mahomedan brothers recited that their deceas- 
ed elder brother had entrusted a sum of money 
to them and one of the two brothers undertook 
topavthe amount to the son of the deceased 
brother on his attaining majority together with 
interest at 9 per cent, par annum. In a suit by 
the minor more than three years after attaining 
majority held, that there was an express trust 
created in favour of the plaintiff and that the suit 
was not barred by limitation. {De^iadoss, J.) 
Mahomed -Math AR Rowther v. Kara Rowther. 

20 L. W. 546 ; (1924) M. W. N. 876 : 

1924 Mad. 920. 

— ^S. 10 and Art. 120 — Trustee de son tort — 

Suit for accounts— Limitation. 

S. 10 of the Limitation Act applies only to cases 
of exoress trustees. A suit for accounts against a 
trustee cie son tort is governed by Art. 120 of the 
Lim. Act and he is liable to render accounts of 
tbe properties received by him for a period of 
six years preceding suit 45 M. 415 foil. [Mukerjt 
and Dalai, JJ.) Behari Lal Shiva Narvin 
22 A. L. J. 866 : L, B. 5 A. 697 : 1924 AU. 884 


LIMITATION ACT (TX OF 1908), S. 14. 

S. 12 — Computation of time — Date of 

judgment — If excluded 

The date on which judgment is pronounced has 
to be excluded and then the time requ'S^^e for 
obtaining copies. (Campbell, J.) Ata Muhammad 
V. PiR Khan. 1924 Lah. 599. 

~S. 12— Computation of timc-^Time for 

obtaining copies. 

Where the time for obtaining copies of judg- 
[ ment, uf decree and judgment are two distinct 
periods and not overlapping, both periods can be 
deducted under S. 12, Lim. Act. [Macleod, C. J. 
and Shah, J,) Timappa Ganpat v Mania ya 
SUBRaya Hebbar. 48 Bom 433 : 

26 Bom.L. R. 362 : 1924 Bom. 425. 

I S. 12 — Scope of — Exclusion of time for 

obtaining copies. 48 Bom, 292 : 1924 Mad. 185. 

S. 12 — Time 'for obtaining decree or 

order. 1924 All. 162. 

S. 12 — ■ Time for obtaining copies — 

Decree signed long after judgment. 

In appellant is entitled to deduct the time bet- 
ween the delivery of judgment and the signing of 
the decree in computing the period of limitation 
for filinsf an appeal If the latter date is no after 
the appealable time, the appellant gets the beneht 
of the interval, provided be has applied for copy 
of the decree before it was signed. {Jwala 
Prasad and Ross, JJ.) Mahomed Moin-ud*din 
Ashraf V. Mohammad Ishaq Ashraf 

75 I. C. 265. 

S. 12 — Time spent in obtaining copy of 

judgment — If a deduction in applying for leave 
to appeal to His Majesty in Council. 

In applying for leave to appeal to His Majesty 
in Council it is only the time requisite for ob- 
taining a copy of the decree but not of the judg- 
ment that can be deducted in computing limitation. 
[Kennedy, J. C. and Raymond, A. J. C.) NUR 
Maho.med V. Hassomal. 

78 I. C 953 : 1925 Sindh 60, 

S. 12 (2) and (3)— Copies of judgment 

and decree— Application for, on different da es — 
Time occupied in obtaining copy of decree — 
Deduction of. 1924 P. 113. 

^S. 14 — Execution before Collector — Pro- 
ceeding under 0. 21, R. 100 — Time occupied by — 
If can be deducted. 

A Collector in Central Provinces cannot en- 
quire into objections in execution under O. 21, 
R. 100 and time spent in such infructuous proceed- 
ings cannot be deducted under S. 14 as the 
Collector is not a court within the meaning of the 
section. {Baker, J.C.) Bandappa v, Shanker Rao. 

1924 Nag. 309. 

S. 14 — “Or other cause of a like nature'^ 

— Prior application for execution— Dismissal — 
Non-conformity of relief with decree — Time if 
can be deducted. 

Where a prior execution application is dis- 
missed on the ground that relief asked for was 
not in conformity with the decree sought to be exe- 
cuted, it falls within “ other cause of a like nature’' 
and the time spent in the prior proceedings can 
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be deducted for purposes of limitation. [Mullick 
and Bucknill, //.) Kishorb Mal v, Jagdish 
Narayan Singh. 3 Pat. 42 : 75 I. C. 312 : 

1924 Pat. 471. 

S. 14 — Parties and cause of action diffe- 
rent — Applicability. 1924 Eacg. 123. 

S, 14 — Plaint rs turned for presentation 

to proper court — Deduction of time. 

Where a court returns a plaint for want of 
jurisdiction the time occupied in that court counts 
towards limitation and saves it under S. 14, Lim. 
Act from being barred. [Kinkhede, A. J. C.) 
Venkat Bhat V . Mt Yamuna. 80 I. C. 286. 

> S. 14 — Redemption disallowed by Collec- 

tor — Suit in Civil Court — Limitation. 

Where an application to the Collector under 
the Punjab Redemption of Mortgages Act is dis- 
allowed as barred by time, a suit in the Civil 
Court for the same reiiel is in effect one to set aside 
the Collector’s order and fails within Art 14 ot 
the Lim. Act. [Moii Sugar, J.) Ram Chand v. 
Kaura. 1924 Lah. 690. 

S. 14 and Art. 62 — Patni sale — Purchase 

by defaulter — Recovery of surplus sale proceeds— 
Suit — Limitation — Pendency of proceedings to 
set aside the sale-Limitatton--Exclusion of time. 

On 15-5*1916 a patni tenure was sold tor 
arrears of revenue, On 29-5-lyl6 some ot the 
patnidars sued to set aside the sale. Pending the 
suit further arrears of rent accrued and the patni 
was again sold on 16 11-1916; plaintiff applied to 
set aside that sale also and the Court passed a 
decree on 21-2-1918 setting aside both the sales. 
On appeal the High Court confirmed the sale on 
23-2-1920. Meanwhile one of the patnidars had 
sued on 14-5-1917 alleging that he had furnished 
half of the purchase money to the ostensible 
purchaser and that the sale of 16-11-1910 should 
be set aside. On 24-M&17 the ostensible pur- 
chaser had withdrawn the surplus sale proceeds 
from Court, On 31-5-1920 plaintiff applied to 
amend his plaint by claiming one half of the claim 
.for surplus sale proceeds. Held that the claim 
for surplus sale prodeeeds was governed by arC62 
of the Limitation Act and plaintiff had to sue 
wiihin 3 years from the time when the money 
was received by the defendant. On the date the 
application for amendment was made, a suit for 
recovery of the amount would be barred and 
therefore the amendment should not be allowed. 

The period between the date on which the sale 
was set aside by the lower court in the first suit 
and the date when. the High Court confirmed the 
sale On appeal, could Hot be deducted inasmuch 
as the case did not come under S. 14 of the Limi- 
tation Act. The plaintiff in second suit was not 
prosecuting tbe first suit and was not associated 
with the plaintiffs of the first suit Nor did it fall 
under any other section of the Act [Chalterjee 
and Cuming., JJ.) Niranka Chand,? a BasU 
Atul Krishna Ghose. 28 G. w. N. 1009 ; 

1925 Cal. 67. 

S. 14 — Scope of — Proceedings not allowed 

by law— Ignorance of law — If time can he ex- 
cluded. 


LIMITATION ACT {IX OF 1908), S. 16. 

Proceedings coming under S. 14, Lim. Act 
must be such as are recognized by law as legal 
in their initiation though a party has carried the 
proceedings to a wrong court. A party who 
proceeds in ignorance of law cannot be said to 
proceed with due diligence or in good faith, 
[Poster. J.) Sheo Dhari Ram v. Guptheswar 
Pathak, 1924 Pat 716. 

— S. 14 (2) — Application for execution — 

Filed 4n proper Court but prosecuted in wrong 
Court— Exclusion of time. 

The question in the case was whether an 
execution application on 7—6 — 1916 w^as in time. 
The application before that was dated i 0-4— 1912 
and it was properly filed in the Vadgaon Court 
but'thereafter as that Court had to sit lor a certain 
number ot days in a month at the Haveli Court 
a notice was issued that the Judge would be 
sitting in the Haveii Court to hear the application 
Execution was also ordered on the notified date. 
The defendant objected to the order on the 
ground that the Court had no jurisdiction to pass 
that order sitting in the Haveli Court and appealed 
to the District Court which on 26— 2— 1913 set 
aside that order. An appeal to the High Court 
by plaintiff proved unsuccessful. The appUcaton 
was finally brought on board in the Vadgaon 
Court on 30—6—1915 when it was struck off 
owing to the absence of the plaintiff. Held that 
the plaintiff was entitled to deduct the time from 
15 — 4 — 1912 till the decision of the District Court 
on 25—2 — 1913 under S. 14 (2) of the Lim. Act. 
The proceedings in the Haveli Court should be 
treated as a separate proceeding. [Macleod^ C.J., 
Kajiji and Crump, JJ.) Pandu Dagadu v. 
Jamna Das. 26 Bom, L. E. 470 : 1925 Bom. 113. 

S, 15 — Applicability of — Decree— Attach- 
ment of, in another execution — Execution 
proceedings under first decree not stayed — 
Suspension of limitation. 

S. 15 of the Limitation Act only applies to an 
absolute stay, and not to a limited stay as would 
be ordered by the notice under O. 21, R. 53 (1) 
B. The stay does not pieveni either the holder 
of the decree sought to be executed or his judg- 
ment-debtor from seeking to execute the original 
decrees, and that being the case, time must be 
taken as running against them. [Macleod, C. 
and Shah. J.) Chanbasappa Nagappa v. Holi- 
BASAPPA Basappa. 48 Bom. 485 ; 

2-6 Bom, L. E. 317; 80 I C. 238 ; 1924 Bom, 883. 

S. 15 — Applicability — Execution proceed- 
ings — Injunction — Period of. 

S. 15; Lim Act, applies to execution proceedings, 
and where proceedings are stayed by an injunc- 
tion order, the period ot its duration should ba 
excluded for purposes of limitation. [Das and 
Ross, JJ.) Babu Lal V. Rams ARAN Lae Chow- 
DHRY. 78 I. 0. 478. 

S, 15 — Attachment before judgnient 

decree — Injunction — Period if can be excluded. 

An attachment before judgment of a decree and 
a consequent order issued by the Court attaching 
the decree by absolutely prohibiting the execu- 
tion of the decree by anybody amounts to an in- 
junction and the period of its pendency can be 
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excluded under S. l5 of the Limitation Act in 
executing the decree. {Phillips and Odgers, JJ,) 
Kalepalli Rajitagiripathy V. Kalepalli 
Bhawani Sankaran. IP L. W. 650. 

47 Mad 641 : (1924) M. W. N. 527 : 80 1. C. 103 i 
1924 Mad. 673 : 47 N.. L. J. 4. 

S. 15 (2) — Period of notice — Deduction — 

Notice of Government wards—Ceasing to be wards 
at the time of hearing — Effect^ 

Where under Bombay Court of Wards Act, 
two mouths’ notice had to be given before institut- 
ing a suit against the wards, that period can be 
deducted under S. 15 (2) of the Lira, Act, even 
though at the time of hearing, the wards had 
ceased to be under the Government. [Macleod, 

C, J. and Shah, 7.) Khanderao Shidramappa 
V, Chanmallappa Shiddappa. 

26 Bom. L. B 364 : 81 I. C. 750 ; 1924 Bom. 364. 

S 18 — Fraud— Execution sale — Fraudu- 
lent concealment of, knowledge of sale— -Saving of 
lirni tation. 

The decree-holders once guilty of fraud in 
bringing about the sale and keeping the judg- 
ment debtors ignorant of it must show that the 
opportunity was offered to the judgment-debtor ^ 
to discover the fraud and that the fraud in fact j 
dispelled subsequent to the sale or else the fraud 
once committed would continue. [Jwala Prasad, \ 
J,) Thakur Mahton Jhaman Mahton. 

5 Pat. L. T. 200 : 80 1. G. 76i (1): 1924 Pat. 496. 

— Ig — Fraudulent — Suppression of 

facts — ■ Evidence of — Execution sale — Conduct 
of decree holder. 

In the case of a sale alleged to have been 
brought about by the fraud of a decree holder, it 
is open to the Court to find from the suppression 
of one or more notices relating to the sale or to 
the decree itself that the whole was part and par- 
cel of one original scheme and that the various 
incidents were merely indications of the fraudu- 
lent intention of the decree-holder from the outset. 
It is not sufficient to make a general allegation 
that because there was no service of sale processes 
or because there was irregularity in the service, 
the decree holder must necessarily have been 
responsible. Where a finding as to fraud is 
arrived at without any evidence to support it. 
it is liable to be questioned in second appeal. 
[Mullick and Foster, JJ.) KisHUNDEO Narayan 
Mahta V. Kamrejan Singh. 5 Pat. L. T. 6L 

1924 Pat. 67. 

■ S. 18 and Art. Q2—Suii for money had 

and received — Limitation — Fraud — Proof of — 
Onus 

When a suit is on the facts of it barred, it is 
for the plaintiff to prove in the first instance the 
circumstances which would prevent the statute 
from having its ordinary effect. A person who 
in such circumstances desires to invoke the aid 
of S, 18 must establish that there has been fraud, 
and that by means of such fraud, he has been 
kept from the knowledge of his right to sue. Once 
it is established, the burden is shifted on the 
other side to show that ihe plaintiff had know- 
ledge of the transaction beyond the period of limi- 
tation. Such knowledge must be clear and definite 


LIMITATION ACT (IX OF 1908), S. 19. 

of the facts constituting the particular fraud,. 
{Prideaux, A. J. C.) RamchaNdra v Hardeo. 

20 N. L. R. 23: 80 I. C. 590 : 1924 Nag. 94. 

S. 19— 'Acknowledgment. 76 I. C, 751. 

S. 1^— Acknowledgment— Essentials of. 

An acknowledgment under S, 19, Lim. Act 
must be a conscious admission of the existing 
liability in respect of the property or right which 
is claimed in the suit and must show an existing 
jural relationship between the parties at the time 
when the admission was made. If an acknow- 
ledgment is not express, it may be by implication 
but the implication must be a necessary implica- 
tion so that the acknowledgment is clear and un- 
equivocal. {Kennedy and Bilaratn, A. J. C.) 
RaLLIRAM SHEVVARAM V. BUDHURAM PaRMANANDo. 

79 I. C. 914^ 

S. 19— Acknowledgment of liability — ■ 

Proof— Statement in prior case. 1924 AU. 70. 

S. 19 — Acknowledgment of liability — 

Promise to pay^ if necessary. 

Under section 19, Limitation Act, it is not 
necessary that there should be a promise to pay 
the amount due to constitute an acknowledg- 
ment. All that is necessary is an acknowledg- 
ment of the liability before the claim is barred. 
[Devadoss and Jackson, JJ.) Peri Ramaswami 
V. Chandra Kotayya. 47 M. L. J. 840. 

S. Id —Acknowledgment of liabilities — 

Statement by debtor. 

In a deposition by the debtor in a court he- 
stated “The debt due to the creditor, K was a. 
moitgage debt. It ripened into a decree. It was 
in O. S. No. 80 of 1910 on the file of the Ellore 
sub-court. He gave me a letter that he would 
proceed against the mortgaged property only and 
would n^-t proceed against my person. These 
debts are due by me along with others but they 
were paid by me alone. I therefore owe no debts 
to any of my creditors”. Held, that there was a. 
clear admission by the debtor that he was in 
debt to the plaintiff and that the statement 
amounted to an acknowledgment of liability 
within the meaning of S. 19 of the Limitation 
Act. [Jackson, /,) Tallapragada Satyanara- 
YANA MURTHY V. MaDDU Ra MIR EDDY. 

20 L. W. 562 : 1924 M. W. N. 877 : 
82 I. C. 933: 1924 Mad. 856,. 

S. 19 — Acknowledgment of liability — 

Principal and agent— Authority — Sufficiency of 
acknowledgment. 

The mere fact that an agent used to write letters- 
on behalf of his principal is not sufficient in law 
to enable court to infer that he was an authorised 
agent for the purpose of making an acknowledg- 
ment of liability. The name of a firm in the 
heading of a letter written in the course of busi- 
ness is a sufficient acknowledgment. 1 A. 683 ; 6^ 
C. 340 Foil. [Daniels and Neave, JJ.) Uma. 
Shankar v. Gobind Narayan. 

22 A. L. J. 807 : L. B. 5 A. 638 : 
80 I. C. 6 ; 1924 All. 855^ 

Ss. 19 and 20 — Acknowledgment — Essen^ 

Hals of - Signattire necessary — Period of redemp-- 
tion if; enlarged by S. 20 of the Lim. Act. 
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An acknowledgment to be operative must be 
signed by the party against whom any particular 
right is claimed. In a suit for redemption it is 
for the plaintiffs to prove that they had a subsist- 
ing right of redemption at the date of suit and 
they are not relieved of the burden by showing 
that the fact of the mortgage was admitted by the 
predecessors-in-title of the present defendant 
when more than 80 years after the mortgage was 
effected had expired. S. 20 of the Lim. Act ap- 
plies only to cases where the suit is for the reco- 
very of a debt or legacy and does not operate to 
enlarge the period allowed by law to the mort- 
gagor to redeem his property. [Moti Sagar, J.) 
PiROZE Khan v . Kanhiya Ram. 6 Lab, L. J. 194: 

78 I. C. 617 : 1924 Lah. 484. 

S. 19 — Acknowledgment of liability — 

Suit on a mortgage — Admission of the execution 
of the mortgage — K on-denial in the written 
statement by the legal representative of the mort- 
gagor of the subsistence of the debt, whether 
amounts to an acknowledgment of liability — Civil 
Procedure Code, O, 8, R. 5. 

Where in a suit on a mortgage the plaint alleges 
the execution of the mortgage and alleged further 
that there was due in respect of the mortgage at 
that date a sum which was the principal amount 
and arrears of interest, and in the written state- 
ment the legal representative of the mortgagor, in 
that capacity, admitted the mortgage in terms and 
dealt with the plaint, paragraph by paragraph, 
but did not deny the subsistence of the debt at the 
date of the written statement there would be an 
acknowledgment of liability under the mortgage 
in the written statement within the meaning of 
S. 19 of the Limitation Act. 

A mere statement that a debt existed at one 
time without anything further would not be 
sufficient as an acknowledgment of liability but if 
from the circumstances it could be inferred that 
the intention of the person making the statement 
was to convey the impression that the debt was 
still subsisting, the Court would be justified in 
bolding that it was an acknowledgment of a sub- 
sisting liability within the meaning of S. 19 of the 
Limitation Act. {Schwabe, CJ. and Krishnan, J,] 
The Official Assignee of Madras v, Subra- 
MANIA Iyer. (1924) M. W. N. 19 : 

33 M I. T. (H. C.) 235 : 1924 Mad. 286 : 

19 L. W» 331 ; 77 I. C. 740 : 46 M. L, J. 1. 

S. 19 — Acknowledgment'—Suit for a 

definite sum claimed as balance of account — 
Admission by a defendant that, account must be 
taken and settled — Valid acknowledgment to 
save limitation. 

In a suit brought for a definite sum claimed as 
due under accounts, an admission by the defen- 
dant that accounts must be taken and settled is an 
acknowledgment of liability and would save 
limitation. [Wallace,].] Bhogi Reddi Kumara- 
SWAMI V. Maddekara Narayana Rao. I 

(1924) M. W. N. 355 (2) : 1924 Mad 619 (1) : 

34 M. L. T. (H, C.) 200 : 19 L. W. 683 ; 

801. C. 355 (1) : 46 M. L, J. 468. 

— — S IQ— Admission of liability— Arrange- 
ment for satisfaction — Effect of. 


LIMITATION ACT {IX OF 1908), S. 19. 

An unqualified admission of liability coupled 
with a declaration as regards ihe arrangement 
proposed for its satisfaction is an acknowledg- 
ment within S 19, Lim. .Act. [Kinkhede, A, J, C.) 
Dajji Mahar V. Mahadeo Kunhi. 

1924 Nag. 147. 

S, 19 — Applicability— Execution proceed- 

ings. 

The provisions oflS, 19, Lim. Act, apply to exe- 
cution proceedings. [Das and Ross, JJ.) Mt.. 
Reshma Kuariv, Rameshwar Ojha. 

79 I C. 897 : 1925 P. 197. 

S,19 — Authority to bind another — Agency 

— Proof — Enforceability of claim. 

Where as the result of acknowledgment by one 
1 person, others are brought to be made liable, the 
onus is on the person who seeks to make such 
persons liable to prove some sort of agency or 
, authority to make an acknowledgment binding on 
the others. 

It does not matter whether at the time of 
making the acknowledgment the claim could 
have been enforced. {Jackson, J,) Malladi 
Krishnayya V. Venkatapayya. 80 I. C. 940. 

S. 19 — Mallakhandi — If an acknowledg- 
ment. 

Mallakhandi is a good acknowledgment under 
S. 19, Lim. Act, and will preserve any debt due 
which was not at that time barred by limitation. 
{Rankin and Mukherjee, JJ.) Kshitish Chandra 
Das V. Umed Mandal. 

78 I. C. 139 ; 1925 Cal. 338, 

S. 19 — Mortgage — Suit for redemption 

— Sub-mortgagees impleaded after 60 years--- 
Acknowledgment by manager — Effect. 

In a suit to redeem filed within 60 years of the- 
mortgage, certain persons who were sub-mort- 
gagees were impleaded, when they pleaded limi- 
tation as at the time they were joined it was more 
than 60 years. The mortgagor claimed the benefit 
of a statement made by the sub-mortgagees in a 
sale proclamation relating to those properties 
wherein they had stated the sub-mortgage was 
subject to the original mortgage. Held, it was an 
acknowledgment within S. 19 and would save 
limitation. Where the acknowledgment is by 
the manager of a joint Hindu family acting on 
behalf of the family, it binds all the members. 
[Mukerji and Dalai, JJ.) SanUAL Das v. Saiyid 
Ali Mahdi 

22 A. L.’j. 1018: L. R. 5 A. 718 : 1925 A. 174. 

S. 19 — New consideration or actual 

promise to pay — If required. 28 C. W. N. 322 : 

79 1.0,489 (2): 3924 Cal. 388. 

S 19— Oral agreement to pay does not 

extend time. 75 I. C. 440. 

— S. 19 — Pleading — Siatemeni that there 

was a mortgage — Sale effected to pay off — If an 
acknowledgment 

An acknowledgment that a debt was due with- 
out more will be held to imply a promise to pay : 
but the statement that there was a debt but it has- 
been discharged is not sufficient. 33 C. 1047 : 42 
M. 637 Ref. 
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LIKITATION ACT (IX OF 1908), S. 19. 

Where in a written statement there is a state- ; 
ment that a mortgage was executed and in order 
to pay it oft’ ^ sale was effected, the inference 
from the latter portion will negative the implica- 
tion of a promise to pay- ^Das and Ross, JJ.) \ 
•Chhaterdhari Mahto ^0. Nasib Singh. 

5 Pat. L J. 551 : 78 X. C. 919 : 1924: P. 806 i 

S. -Prescribed — Meafiing of — Ack- \ 

nohrledgmeni — When to be made. 

The word “prescribed” in S. 19 means prescri- 
bed by any law for the time being in force and 
not merely by the Limitation Act, First Schedule. 
It thus includes the operation of S. 31, Lira. Act. 

XJuder 3. 19 the acknowledgment should have 
been made before the expiration of the period 
prescribed for the suit. {Daniels and Boy^, JJ.) ' 
Harish Chandra o. Mt. Kustola Kunwar. I 
80 I. C, 743 : L. R. 5 A. 657 : 1925 All. 68. 

S. 19— Promissory note bv father— Ac- 

-knowledgment by son — Effect on joint family. 

1924 Mad. 96. 

S, —Redemptions tut by one mort- 
gagor — P Leadings— Acknowledgment of rig'^ts o f 
■ other mortgagors. 

The transferee of a portion of the equity of 
redemption brought a suit to redeem the moit- 
gage and in the course of his claim made an ad- 
mission that the mortgagor had a subsisting 
right to redeem the property. Held that this 
was a sufficient acknowledgment of the liability 
■of the transferee himself to be redeemed in the 
event of his succeeding in his suit and there was 
a fresh period of limitation for a suit for redemp- 
tion available fr. m the date of that acknowledg- 
ment. [Neave, J.) Krishna Misir v. Dwarka 
Pande. L, R. 5 A. 530 ; 1924 A. 876. 

S 19 — Signature — What is. 

Where the evidence shows that the mode of 
sending letters by a guru to his chelas is not by 
signing at the bottom but to begin the communi 
■cation with the words ” Sri Sri Hani sarman" an 
acknowledgment of liability written in this form 
in the guru’s handwriting will be deemed to have 
-been signed for the purposes of S. 19, Lim. Act. 
(Lindsay and Sulaiman, JJ.) Gopal Das v 
BaNWari Lal. 75 I. C. 1004 : 1926 A. 8 

S 2U — Decree — Part-payment — Not certi^ 

fied — Saving of limitation. 

Where a part-payment towards a decree satis- 
fies the conditions laid down in S. 20 of the 
Limitation Act, it can be admitted so as to save 
limitation for execution even though it has not 
been certified under O. 21, R. 2, C.P. Code. [Jack- 
son) JJ) Narayana Nair V. KUNHi Raman Nair. 

20 I. W. 190 : (1924) M, W. N. 674 : 

82 I. C. 743 ; 1925 Mad. 131. 

S, 2.0— Negotiable instrument — Promis- 
sory note— Suit hy endorsee against maker and 
endorser— Liability of — Presentation for payment 
— Notice of dishonour — Cause vf action — Limita- 
tion — Payment of portion of amount by maker — 
Effect. 

The liability of the endorser of a promissory 
note arises out of the endorsement and not on the 
note. A payment of money by the endorsee on 


LIMITATION ACT (IX OF 1903), S. 22. 

the note and signed by him saves limitation only 
against the person liable on the note and has 
nothing to do with persons liable on the endorse- 
ment In order to make the endorser liable, it 
naust be presented lor payment within a reasona- 
ble time after the endorsement and it is not in 
the option of the endorsee by waiting for an 
unreasonable length of time to postpone the 
cause of action. Notice of dishonour should be 
also given within a reasonable time after dishon- 
our. (Ramesam, J.) Jagannadha Reddiar v. 
Lakshmana Reddiar. 35 M. L T. (H.c.) 120 : 

1925 Mad. 132 ; 80 I. C 932 : 

47 M. L. J. 475. 

S 20 — Part payment of decree out of 

Court — If saves limitation. 

II the part payment of the decree amount is 
entered in an execution petition presented within 
3 years foun the date of such alleged payment, if 
the fact of payment is proved, it amounts to a 
certihcate of payment under O. 21, R. 2, and will 
operate to save limitation under S. 20, Lim. Act. 
(Moti Sagar, J.) -Fattu v. Nanak Chand. 

1924 Lah. 676. 

S. 20— Payment of interest — Limitation 

against surety — Saving of. 

Payment of interest by a debtor under S. 20 
does not give a fresh starting point of limitation 
against the surety 28 B. 248 ; 25 C. L. J 238, Foil. 
{Pndeaux, A. /. C.) Seth Abde Ali v, Askaran. 

20 N. L. J. 140 : 1924 Rag. 411. 

S, 20~Payment of interest— Possession 

of land and receipt of rents — Saving of iimita- 
lion. 1924 Pat. 169, 

S, 20 — Payment not having been made 

towards interest. 

In a suit by a plft. on two proaotes executed 
by one of the delendants, on behalf of a partner- 
ship business, and it was opposed on the ground, 
that part payments were nut made towards inte- 
rest as such and the suit was barred. Held, that 
there were circumstances to indica’e that pay' 
ments were made towards interest and that even if 
they had been made towards principal there was 
writing sufficient to comply with S. 20 of Lim. 
Act. [Duckworth and Godfrey, JJ.) Rala SiNGH 
V. Babu Bhagwan Singh & Sons 

2 Rang. 367 ; 1925 Rang. 30. 

S, 22 — Applicability — Party added by 

Court under 0. 1, R. 10. 

S. 22, Lim, Act, applies even to cases where a 
person is added as a party at the instance of the 
Court under O. 1, R. 10. (Kennedy and’Bilaram, 
A. J. Cs,} Ralliram Shewaram V. Budhuram 
Parmanand. 79 I, C. 914. 

S. 22 — Joinder after limitation of a party 

not necessary. 75 I. C. 781. 

-S. 22— New plaintiffs sought to be 

substituted— Expiry of limitation — Effect. 

Where a suit was improperly constituted when 
filed, it cannot after the period of limitation has 
expired be made good by the substitution of a 
proper plaintiff by way of amendment. The 
amendment in such a case cannot be taken to date 
back to the time when the suit was originally 
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LIMITATION ACT (IX OF 1908), S. 22. 

institated, but only to the time when the appli- 
cation was made. {Kennedy, J. C. and Raymond, 
A, J. C\ Mangumal Jethanand V. aratmal 
Satramdas. 1^24 Sind. 47. 

S.22 — Suit for pre-emption — Impleading 

one of the vendees after limitation — Effect Niaz 
Ali Khan v. Md. Afzal Khan. 1924 Lab. 230. 

S. 2^—Continnin^ wrongs — Cases under 

OudJi Rent Act. 

S. 23 of the Lim. Act is not among the provi- 
sions which are applicable to suits under a 
special or local law unless expressly exempted. 
Consequently the principle of a continuing wrong 
cannot be implied in cases under ihe Oudh Rent 
Act. [Fremantle, S. M. and Burn, J .M ) Bhagwan 
Din V. The Special Manager, Court .of 
Wards. L. K. 5 0. 97. 

S. 25 — Calculation of time — Gregorian 

calendar — Document fixing moyiths according lo 
Hindi calendar — Effect. 

If the starting point of limitation is to be cal- 
culated as so many months or , years from a 
certain date, the calculation is according to the 
Gregorian calendar. Bui if the document on 
which the rights of parties are founded fixes the 
rights lo accrue under the Hindi calendar, S. 25 
will not apply. [Maker ji and Dalai, JJ.) Roshan 
Lal V. Chaudhri Bashir Ahmad 
22 A L. J. 902 : L. R. 5 A. 636 : 82 I. C 330 (2) : 

10 0 & A L. R. 1302 : 1925 A. 138. 

— S. 26 Expln. — Scope of — Easement — Ac* 
qiiisition of — Period necessary io acquire— Denial 
of right. 

A mere denial of a right affords a cause of action 
and there is no reason to doubt that any person 
whose property is threatened with a servitude 
may faring a suit for a declaration that an ease- 
ment IS enjoyed on sufferance and not as of right. 

The explanation to 3. 26, Lim. Act, confers an 
inoeieas'fale right of easement on any person after 
an enjoyment of anything over 19 years provided 
he waits less than one year beiore challenging an 
interruption and the beginning of his enjoyment 
arose 20 years before suit. [Le Rossignol, J.) 
Chiragh Din v. Ghulam Muhammad. 

1924 Lab. 628. 

— S. 28 — Extinguishment of right — Subse- 
quent delivery of possession— Effects 

For more than 12 years after the confirmation 
of an auction sale, the judgment-debtor remained 
in possession Thereafter the purchaser obtained 
a sale certificate and obtained formal delivery. In 
a suit for possession and declaration ot fitle by 
the judgments debtor, held the auction purchaser’s 
title had became exuoguished under S. 2^, Lim. 
Act, and the sub equent obtaining of formal 
delivery of possession was of no avail, as his right 
commenced from the date of confermation of sale 
and not from the date oi obtaining sale certiffcate. 
iWazir Hasan, J. C. and Neave, A. J. C.) Mt. 
Mahmudinissa V. Syed Zahid Kaza. 

11 0. L. J. 466: 1 0. W. N. 139 : 1925 Oudh 20. 

S 28— Lapse of time — Effect on pnsses- 

sion already got. 19 L. W. 283 : 

39 C. L. J. 295 ; 28 C. W. N. 840. 


LIMITATION ACT iIX OF 1908), Art. 11. 

S. 28 — Right to maintenance — Extinc- 
tion. 1924 Cal. 364. 

Art. 10 — Covenant in sale deed — Op'ion 

to purchase to vendor in case of sale — Suit for 
enforcfiuent- If a suit for pre-emption See LiM..^ 
Act, Art. 113. 90 I C. 962. 

Art. 10 — Possession with tenants — Pre- 
emption. 5 Lah. L J. 539 : 

J924 lEh. S02. 

Art. 11 — Applicability of— Claim in exe- 
cution proceedings- Disallowance of — Suit tc 
establish title— Limitation. 

A claim preferred to the attachment of property 
was dismissed for default, Ne\eitheless as the 
decree-holder took no further steps to bring the 
property to sale, the execution proceedings were 
dismissed very soon afterwards lor default where- 
upon the attachment ceased under O 21, R 57, 
C.P. Cede. Held, that it was not thereafter incum- 
bent on the decreeholder to institute a suit under 
Art. 11 of the Lim. Act within a year after the 
date of the adverse order rejecting the cla’m. 
[Rankin and Page, JJ,) Najimunnessa Bibi -j. 
NacharaddiN Sardar. 51 Cal. 548 : 

39 C. I. J. 418 : 1924 Cal 744. 

Art. 11 — Applicability of — Application 

by auction purch'^ser for dt livery of possession — 
Sons of judgment-debi or impleaded — No obstruc- 
tion or resistance on behalf of judgment- debtor- 
— Sons asserting title on their own account — 
C. P Code, O. 21, Rr. 99 and 103. 

On an application by the purchaser at an execu- 
tion sale under 0.21, R. 9^. C.P Code, for dehvery 
of possession of property sold impleading the 
sons of -the judgment debtor as parties, the 
Court can remove the sons out of possession only, 
if it is satisfied that they hold the property on be- 
half of the judgment-debtor or claiming title 
under him. Where the Court finds the senS' 
were in possession in their own right and dis- 
missed the applicatioi" of the purchaser, a sub- 
sequent suit by him for possession is not govern- 
ed by the slmrter period of limitation under Art 
11-A of the Lim. Act. Nor is the order one pass- 
ed under O. 21, R 99, C. P. Code. So held by the 
inajoi-ity tMukerji, J. dissenting). [Sulaiman and' 
Kanhaiya Lal, JJ ) Bohra Sobha Ram v, TURSi 
Ram. 22 A. L. X 626 : 

L. E. 5 A. 488 : 46 A. 693 : 1924 A. 495. 

Arts. 11 and Vl^— Attachment before 

judgment — Claim — Decree and execution sale— 
Claim petition — Rejection — Suit— Limitation. 

An attachment before judgment was made. 
After decree sale was applied for and ordered, 
Held, a suit to contest an order made upon a claim- 
filed against such attachment is governed not by 
Art. 120 but by Art 11. A suit brought more than 
a year after application and order for execution 
sale is barred. 34 M. 902. {Krishnan and 
Ramesam, JJ.) Vellayan Asari v. Sivagnanam 
Asari. . 34 M. L. T. 193 (H. C.) : 79 I. C. 917 : 

1925 Mad. 49. 

Art. 11 — Claim petition — Order against 

minor — Suit challenging. 
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XIMITATION ACr {IX OF 1908), Art. 11. 

A suit in respect of an adverse order under 
O, 21, R. 65, against a minor must be filed within 
one year after attaining majoriiy. If the guardian 
files the suit within one year of the order, and 
that suit is dismissed, it cannot extend the period ! 
of limitation for a suit by the minor. {P/iiilips 
and Venkatasubba Rao, JJ.) Subbiah Pandaram 
Arunachela Pandaram. 80 I. C, 992. 

Art. 11 (a)— Applicability of — C. P. Code, 

0.21, R. 100— Application under— Dismissal of 
for want of cause ot action* Pahal Ghorai v. 
Haji Munshi Fazluddin Mahomed. 

1924 Oal. 97. 

Art. 12 — Sale null and Applica- 
tion to set aside. See B. T. Act, S. 49 K. 

28 C. W. N. 556. 

Art. 12 (b) — Revenue sale under Madras 

Estates Land Act— Suit to set aside. 

1924 Mad. 278. 

Art, 12 (b)— Sa/<; under the Madras 

Estates Land Act—^uit to set aside — Limitation. 

A suit to set aside a sale held under the provi- 
sions of the Madras Estates Land Act is governed 
by Ali. 12 {b) of the Limitation Act There is no 
provision in the Madras Estates Land Act similar 
to the one in O. 21, R. 92, C. P, Code, tor con- 
firmation of sale and tor tbe sale thereupon be- 
. coming absolute. Consequemly the second 
clause of Art, 12 (5) of the Lim. Act must be 
applied. 6 M. 148 ; 13 C, L. j. 339 Kel, [Phtlhps 
ana Venkatasuhba Rao, JJ.) Kamalammal v. 
Chockalinga Asari. (1924) M, W. N 37 ; 

76 I. C, 840 ; 19 L. W. 81. 

-Art. l^—Ap'plicabiliiy of— Orders with- 

^out jurisdiction— Limitation for setting aside. 

An. 14 of the Lira Act applies to acts or orders 
done in exercise of powers legally exercisable by 
the executive ; in other words, the article applies 
to acts or Oiders which need not be set aside. 
The article has no application where jurisdiction 
has been usurped, and tne order is ultra vires. 
An order made without juiisdiction is a nullity 
and need not be set aside ; to an order of this 
description Art, 14 has no application. 24 C. 
149 ; 32 C. 716 : 32 C. il07 :33 C. 693: ^6 C. 726 : 
15 C. VV. R 300 Kef, {Mookerjee and Rankin, JJ.) 
Peary Lal Ray Chaudhki v. Secretary of 
State. 39 C. L. J. 454 : 83 I. C. 446 : 

1924 Cal. 913. 

Art. 14 — Scope of— Order one te be set 

aside — Order in mutation case. 

Art. 14 applies to acts or orders done in exer- 
cise oi powers legally exercisable by the Execu- 
tive and before it can be applied the order must 
be one which needs to be set aside. If there is no 
provision of law for setting it aside, Art, 14 cannot 
apply. An order in a mutation case cannot be di- 
.rectiy impugned in a Civii suit ; yet another can 
show m a Civii suit he is the real owner and as 
the basis of such a decree ask the Revenue 
-authorities to make the mutation in his name. 
Art. i4 does not apply to suca a case. [HalLifav, 
A. J. CJ Mt. Munna V. SUklal. 

1924 Nag. 142* 

Art. 29— Amowfit collected by distraint — 

-Suit for refund — Limitation. 


LIMITATION ACT (IX OF 1908), Art. 36. 

Arrears of rent decreed were collected by distraint 
under the Agra Tenancy Act and subsequently on 
the decree being reversed, a suit was brought for 
recovery of the amount levied. Held, it was a suit 
for compensation of wrongful seizure of movable 
property under legal process and Art 29, Lim. 
Act, applied. {Piggott, J.) Man Singh v. Ram 
Nath 1924 A, 828, 

Art. 2Q— 'Applicability — Attachment be- 
fore judgment — Dismissal of suit. 

Art. 29 applies to suits for compensation for 
wrongful seizure of moveables under a legal pro- 
ces. Where property is attached before judgment 
and the suit is finally dismissed, the attachment 
cannot be said to be illegal if it was the property 
of the defendant. The detention becomes wrong- 
ful only when the suit is dismissed. [Ranhaiya 
Lal, J.) Manga v. Changa Mae. 

22 A. L. J. 977 : 
L. R. 5 A. 732 : 81 I. C. 1038 : 1925 A. 131. 

--^Arts. 29 and 62— Money paid into Court 

drawn out by persons not entitled— Suit for reco- 
ve ry — Limitation. 

Where money paid into court lawfully belong- 
ed to the plaintiff but it was drawn out by the 
defendants without justification, held that a suit 
to recover the money was not governed by Art. 26 
of the Lim. Act. [Baker, 0. J. C.) Raja Ram 2^. 
Mulchand. 7 N. L. J. 140 ; 1924 Nag. 248. 

Art. 31 — Railway — Loss of goods con- 
signed by Railway — Suit for damages. See Rail- 
ways Act, Ss, 77 and 140, 46 M, L. J. 302, 

— Art. 32— Placing heavier beams on plff.’s 

w^ali — Perversion of purpose — Suit for removal. 
Mohan v. Bishambhar Sahar 46 A. 68 : 

78 I. C. 193 : 1924 A. 450, 

Arts. 32, 120, and Landlord and. 

tenant— Building by tenant—Suitfor demolition 
and injunction. 

Where an occupancy tenant puts up buildings 
on the land without the permission of the landlord, 
a suit by the latter for demolition of the building 
and for injunction is governed by arts. 32 or 120 
of the Lim, Act and notiby Art. 144. [Sulaiman, J.) 
PiYARE Lal V. Bed Ram. 1924 A. 814. 

Art. 36 and 49 — Attachment before judg- 
ment— Dismissal of suit— Compensation for 
wrongful detention and loss oj profits. 

Where certain moveables were attached before 
judgments in a suit on a pronote by the defend- 
ant in respect of a pronote executed by the plff, 
and the suit was dismissed on appeal, and the 
latter sued for compensation for loss of profits 
and reputation, the lower court dismissed the 
same as being time barred under Art. 29 of Lim: 
Act. Heidi on appeal that the view taken by 
the courts below was unsustainable in that Art, 
29 applies to a suit for compensation for wrong- 
ful seizure of moveables under a legal process, 
There was no wrongful seizure in the case on the 

- day on which the attachment was made, though 
I the subsequent dismissal of the suit had the 
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limitation act (iX OF 1908), Aitt. 36. 

effect of making the detention of the attached 
property wrongful and the suit for compensation 
was within time either under Art. 49 or i 
Art. 36 read with 3. 23, 29 AIL Gl5» 31 M, 431, i 
19 M,80, 38 M. L. J. 324, 42 Cal. 85, 39 All. 322. 

6 Bom. L. R. 704, 64 I. C. 513 referred to and j 
explained [Kciuliciiya Lal^ J ,) Manga v. Changa , 
iVUL. 6 A. 732 : ' 

81 1.0. 1038 ; J 925 A. 131 : 22 A. L. J, 977. 

^Arts. 36 and 90— Company — Director — 

Suit against director for losses arising through 
negligence — Limitation. See, Lim Act. Arts. 
90 AND 36. 5 Lah. 27. 

Arts. 36, 37 and ZO— Obstruction of 

water source — Suit for com pens ait on, 

A suit for damages for injury to crops commit- 
ted by obstructing a water course is not governed 
by Art. 36 as there are specific articles which 
apply. If there was a trespass on immoveable 
property accompanied by obstruction of water 
course, Art. 39 would apply. In respect of a 
continuing obstruction by itself. Art. 37 read along 
wito S. 23 will apply and a suit brought within 3 
years of the last day to which the wrong continu- 
ed would be in time, [Hallifax, A.J.C,) Sona 
Patil v< LaxmaN- 82 I, C. 482; 1925 Nag 189. 

— Arts. 39 and ^d-^Suii for compensation 

for cutting gum trees— Limitation. 

Plaintiff alleged that the defendant first tres- 
passed on his land in 1917 and in the course oi 
that trespass, in 1918 he cut plaintiff’s valuable 
lac producing trees on the land and removed the | 
same, and thus caused damage to him. Plaintiff j 
measured his damage by the value of the lac i 
produce which be might have gathered but for | 
the defendant’s interference, ticldy (L) that in i 
-determining the nature of the claim or finding i 
out the article by which it is governed, it islhe | 
nature of the cause of action rather than its form | 
which has to be looked to and which determines | 
the applicability of the particular article of the | 
Limitation Act, [2) that the present suit was not 
merely for the value of the wood cut and carried 
but for damages arising from trespass, (3j that 
the Suit was one for compensation for trespass 
upon immoveable property within the meaning 
of Article 39 and for wrongfully taking specific | 
moveable property within the meaning of Article 
49 of Sea. 1 of the Limitation Act, [Kinkhede, A. ' 
J.C.) Narbadaprasad V. Akbar Khan. 

20 N. L. K. 80 : 80 1. C. 769 : 1924 Nag. 125. 

Art. 44 — Applicability —Alienation by 

unofficial guardian. 

Art 44, Lira. Acts, applies to alienations by un- 
official guardians. {MacUod, C.J.and Crump, J.) 
Irangauda Fakirgauda Patil v. Ningappa. 

1924 Bom. 517. 

Alt. 44 — Compromise decree against 

minors — Sanction of Court — Suit to recover pro- 
perty — Limifaiion. 

Where a compromise decree is passed against 
a minor and the same had been scrutinized by 
the court and found beneficial to him, a suit for 
the recovery of possession of properties alienated 
under the decree must be filed within 3 years of 
attaining majority. {Le Rossignol, J.) ThiRaJ2!, 
Kheausi. 1924 Lah. 427. 


LIMITATION ACT (IX OF 1908), Art. 52. 

_ — Arts. 44, 91 and 144— Malabar Tarwad— 

Alienation by Karnavan on behali of himself and 
minor members— Suit by jui ior members to set 
aside— Limitation Act, Art. 14L application, See 
Lim. Act, Arts, 91 and 144. 46 M. L. J. 340. 

Art. 44 — Sale by unauthorised person — 

Suit for recovery of possession — Limitation 
; A suit to set aside a sale by an unauthorised 
person and for recovery of possess'on does not 
fall within Art. 44 of the Lim. Act. The plaintiff 
sued for a declaration that a conveyance execu- 
ted by his mother in collusion with his brother did 
not affect his interest and for an injunction res- 
training defendant from disturbing plaintiff's 
possession and in the alternative for cancellation 
of the document. Held, that the suit was one 
substantially for setting aside the sale in spite of 
the omission of a specific prayer to that effect. 
[Walmsley and Maker jee, JJ.) Uma Char an 
Chakra Varthi v. Guiram Beg. 39 C. L.J. 394 : 

1924 Cal. 1008. 

! Art. 47— Ontis — Nature of inquiry. 

I Held (Per Pullan, A. J.C.) Where ttie plaintiff 
; sets up his claim within the 12 years period of 
i limitation allowed for such suits and it is no 
I part of his case that there w^as any cecision by a 
; criminal or other Court which could in any way 
! affect his claim and such a case is set up by the 
j defendants in their v;ritten statement, it is pri- 
marily for the defendants to show that there was 
a decision of the criminal Court which brought 
plaintiff’s claim under any other rule of limita- 
tion than that on which plaintiff relied. 

(Per Kendall, A, J.C ) The ordinary period for 
one who is bound by an order under S 145, Cr. 
P. C., is three years and until the pldiotiff could 
prove that he was not bound by that order his 
claim must be held to be barred by limiiation. 
Held, that in civil suits dealing with the applica- 
tion of Art. 47, Sch, 1, of the Limitation Act, it is 
not every error which makes the result invalid 
and that before want of jurisdiction can be esta- 
blished in such a case a vice must be cieaGy 
established which infects the whole proceedings. 
22 C. W. N 342 foil. [Pullan, and Kendall, A J. 
Cs.) Rani Abadi Begam v. Ahmad Mirza Beg. 

1 0. W. N. 433 : 11 0. L. J. 757 : 82 I. C. 69i : 

1925 Oudh 190. 

I Art. 49 — Jeweller y— Possession originally 

\ permissive— When becomes unlawful — Demand 
' and refusal. 

Where the possession of jewel by the defend- 
ant had been originally permissive, her bare 
assertion subsequently that she is the c wner of 
the property does not change the character of 
her possession into an unlawful one. Her posses- 
sion becomes unlawful only when there is a 
formal demand for return of the jewel and a 
refusal to comply with it. Under Art. 49 of the 
Lim. Act time would begin to run only from the 
date of her refusal to comply with the demand. 
[Robinson, C.J. and Brown, J.) Ma Mary v. Ma 
Hla Win. 2 Bang. 555 : 1925 Bang. 146. 

—Art. 52— Suit for price of goods supplied 

from time to time- Limitation. Najan Ahmad- 
Haji Ali V. Sale Mahomed, 77 I. C. 943, 
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LIMITATION ACT (IX OF 1908), Art. 53. 

■ Art. 53 — Bill of sale — Thavanai — Mean- 

zng of — Credit pe^'iod — Words—Interpretation — 
Technical meaning — Evidence of — Evidence Aci^ 
Ss. 92 (5) and 98 — Limitation for suit for money 
due. 

A vendor sent to his vendee a bill for some 
piece goods purchased and at the top of the bill 
appeared the words “Debit interest at 5 per 
cent per mensem alter 60 days tbavani ” In a 
suit for the money due, the plea of limitation 
was set up and the question arose whether it was 
a credit sale or a cash transaction. Held.thQ 
word thavanai meant credit period and the suit 
was governed by Art. 53 of the Limitation Act. 

Per Venkaiasubba Rao, J — The word thavanai 
has acquired various meanings in vari us lines 
of business. Under S. 98, Evidence Act evidence 
can be given to show the meaning it bears in the 
particular mercantile transaction in which it was 
used. In such cases the duty of the Judge is to 
inform his mind not only by reference to diction- 
aries of good reputation but also by evidence ot i 
the meaning ordinarily given to it amongst those 
who Use it (1904) 1 Ch7l70, 16 Ch. D. 718 refer- 
red to. Even it the meaning of the word is fixed 
period, oral evidence can be given under proviso 
5 to S. 92 Evidence Act, that by the usage of 
particular trade an incident not expressly men- 
tioned in a contract is a term of that cootract. 

Per Jackson^ /.—Tbavani is a colourless ex- 
presaion meaning only ’‘period”. Any particular 
sense in which the word may have been used 
must be proved aliunde. [Venkaiasubba Rao aztd 
Jackson^ //.) K. M P. R. N. M. Firm v. M. 
Somascnd^kan Chetti ^ Co. 

20 L. W. 981 : 1925 Mad. 161 : 47 M. I. J. 844. 

— "Arts. 59 and 60 — Loan — Deposit — Suit 

for recovery— Limitation. 1924 Bom. 28. 

"Art. 61 — Appltcabilify '—Money paid fo 

save from sale property of another — Suit for re' 
cover y^ 

If a person pays off a decree to save from sale 
the property of a stranger judgment-debtor, suit 
to recover the amount falls under art. 61, Lim. 
Acc. {Kendalf A.J.C] Collector Singh v Ma- 
DARI Lal. 78 I. C. 738 : 1925 Oudh 132 (2) 

Art. 62 — Joint family — Separation — Suit 

by separated member for share of debt collected — 
Limiiation. 

Arc. 62 applies to a suit by a separated member 
of a joint Hindu lamily for his share of a debt 
which had been kept joint at the time of partition 
but had afterwards been collected by the other 
members of the family [Kanhaiya Lal, /.) 
Bhagwan Das v. Sukhdeo Korie. 1924 A. 812, 

Art. 62~Suit for recovery of surplus 

sale-proceeds realised in patai sale— Limitation 
— 62 applicable — Starting point — Date of 
witndravval of money by defendant. ' 

See 22 C. W. N. 1009. 

— — Arts. 62, 89, 90, 1 16 and 120-Suit against 
heirs of agent — Damages arising out of iiegh 
gence of agent — Limitation— pie ider allowing 
decrees to become barred— Liability of. 

Plaintiff sued the legal representatives of his 
deceased agent and pleader for recovery of 


limitation act (IX OF 1908), Art. 66. 

moneys representing damages cauped bv the 
alleged neglect, misconduct and breach 01 duty of 
the deceased agent and amounts alleged to have 
been misappropriated by him. Held, that the re- 
presentatives of a deceased agent are not liable 
to render an account in the sense in which the 
agent, had he lived might have been called to do 
so. The liability to render accounts is a per- 
sonal one attaching to the agent and cannot be 
enforced agamst his heirs. This does not mean 
however that the heirs must neccs^^arily escape 
liability for the difalcation or breach of duty of 
the agent if the principal can prove that he has 
suffered less thereby. The suit may be so framed 
as to include a claim for sums received by the 
agent to the use of the plaintiff and for the loss 
occasioned to the principal by reason of the defal- 
cation and breach of duty of the agent, and to 
the extent of the assets of the deceased in the 
hands of his hei^s. To such a suit Art. 62 or Art. 
115 of the Lim. Act would apply and not Arts. 89' 
and 90 which relate to suits by a principal against 
his agent and not to suits against the legal repre- 
sentatives of an agent. In the case of continuous 
and comprehensive agency as in the case of a 
Raj pleader with a general retainer and a monthly 
salary, the limitation for a suit for accounts runs 
not from the date of the Vakalatnamas in particular 
cases, but frem ihe date when the defenoant 
refuses to render accounts, {Miller. C. J and 
Foster, J.) Maharajadhiraja Sir Rameswar 
Singh v . Narendra Nath Das. 5 Pat. L.T. 855 : 

2 Pat. L. E 205 . 

-Arts. 62 and 141 — Suit to recover interest 

of a mortgagee — Limitation. 

The interest of a mortgagee in the property 
mortgaged is immoveable property and a suit to- 
recover such interest is governed by Ait. 141 and. 
not Art 62 of the Limitation Act. (Wasir 
Hasan and Heave, A. J. Cs.) ThaKUR Jai Indar 
Bahadur Singh v . Thakur Sheo IndaR’ 
Bahadur Singh. 10 0. L J. 481 ; 78 I. C. 393: 

1924 Oudh 218. 

Art, 62 — Void contract — Suit for refund 

of consideration. 

A suit for refund of consideration in respect 
of a transaction which is V( id falls under Art. 62' 
Lim. Act and must be brought within 3 years of 
the same. {Baker, /. C.) Omi^ao v Ramdhar. 

81 I. C. 873 : 1925 Nag. 130. 

— Art 66, 75 , SO— Bond payable within a 

specified period — Stipulation to pay inttrest month 
by month — Option of creditor to sue on default in' 
payment of interest When time hegUis to run — 
Limitation — Instalmerrt bond— Right of waiver,, 
whether open on other bonds. 

Where a bond provided for repayment wn'thin 
six months but the interest was to be paid month 
by month ard in the event of failure to pay in. 
any month, the creditor was to have the right to- 
file the suit at once without waiting for the 
stipulated peri< d of six months. 

Held (1) that the limitation beings to run from, 
the date of the first default in payment of interest,. 
(2) that the bond havirg become payable ou the 
occurrence of the first default in pa}meiit of 
interest, the suit brought after 3 years from that 
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LIMITATION ACT tlX OP 1908), Art. 68. 

date was barred under Art. 80 Scb, I of the Limita- 
tion Act 8 O. C, 77, 14 O. C. 129. 45 A, 27 and 37 
All. 400 Foil. 16 O. C. 45, 20 O. C. 132, 5 O. L. J. 
739; O. L. J. 416, and 39 Mad 981 not followed. 6 
O. L, J. 248 and S O. L. J. 418 distinguished. 

Art. 75 of the Limitation Act, which applies to 
instalment bonds, is the only; one which recognis- 
es the right of the payee to waive his right to sue 
on the expiration of ^the first term of payment 
The omission of such a provision from toe other 
Article lehting to suits on bonds clearly 
indicates the intention cf the legislature to deny 
any right of waivur in other cases. {Wazir Hasan 
and Heave, A J. Cs.) Pherai v. Pydai Ram. 

1 0. W. N. 647 : 10 0. & A. L. R. 1087. i 

Art. 66 — Sail on hond—Princi pal and 

surety. 

The liability of a surety being co-er.tensive with 
that of his principal, a suit on a bond against 
principal and surety, in wliich a clay had been 
fixed for payment, falls under Art. 66, Lim. Act as 
regards both. {Caniphcll and Zafar Alt, JJ.) 
Nihal Chand.^c Khuda Bakhsh. 1924 Lah, 534. 

Art. 67— Punjab Act 1 of IW-Bond— 

Acknowledgment— Interest payable at Sahakara 
ra le — S u 1 1 — L i m sta tion . 

The plds. advanced grain and money to the 
defendents and they sued for the amount due to 
them. The defendants raised a plea of limitation 
in answer to the claim in respect of the grain 
advances, and its decision depended on whether i 
the book entries of the balances struck by the j 
defendants, which were attested by witnesses, 
were bonds or mere acknowledgments. If they j 
were bonds the suit was governed by Art. 67 of | 
the Ltm, Act, while if they were mere acknow- 
ledgments the suit in respect of grain advances 
was barred by time, Held thatlalthough the entries 
in question did not contain express promises to 
pay the principal they made mention of interest 
being payable at the sahukara rate, and this 
implied a premise to pay the principal. Conse- 
quently as the entries which were attested by 
witnesses contained promises to pay the amount, 
they were bonds and the whole suit was in 
time. {Mariineau and Moil Sugar, JJ.) Narain 
Das V. Miran Bakhsh. 5 Lah. 406 ; 

1925 Lah. 75. 

Art. 68— Administration bond— Breach of 

condition— Suit on. 76 I. C, 802: 1924 Rang. 68. 

Arts. 73 and 80 — Promissory note — Pav- 

able at sight— Suit on — Limitation, 

A promissoiy note that is payable at sight is 
payable on demand and a suit on the note is 
governed by Art. 73 of the Lim. Act. Time runs 
from the date of the execution of the interest. 
{Suhrawardy and Duval, JJ.) Durga Prasad 
Sen V. Kali Charan Aich Rai. 

40 C. I. J. 84 : 1924 Cal. 1065. 
Art. 75 — Inaction is not waiver. 

It a creditor simply sleeps on his rights and 
does nothing for three years it cannot be said 
that he had agreed to waive the right which ac- 
crued to him when the default occurred. [Mac- 
Icod, C. J. and Crump, J.) Ganpat Balaji Kale 
IK Narayan Sawaliram. 1924 Bom, SOI, 

Art. 7 ^"-Instalment bond— Failure 

pay instalment — Cause of action. 

Y D 1924—51 


LIMITATION ACT (IX OF 1908), Art. S9. 

Where a bond provides for payment of money 
in instalments and default is made in the pay- 
ment of any instalments, the cause of action for a 
suit on the bond arises on the date of default 
and not the date of execution of the bond. The 
case falls under Art. 75 of the Lim. Act. If some 
instalments- have been paid, oral evidence can be 
let in about the same and it is not a case of 
acknowledgment within S, 20 of the Act. {Das 
and Macplicrsou, JJ.) Mundo Singh z'. MahaNTH 
Krishna Dayal Gir. 1924 P. H. C. C. 67 : 

75 I. C. 98 ; 1924 P. 439. 

Arts. 75 and SO-'Instalment bond— Default 

— Option to sue for whole amount— Limitation — 
Starting point. 

Under a simple bond defendant agreed to pay 
the plaintift the principal sum and interest in 
twelve monthly instalments. The instalments in- 
cluded payme.nt of principal as well as interest 
and in case of default in payment of any one of 
the instalments the plaintifi* could sue for the 
whole amount or he could sue after the expiry 
of one year fixed for repayment of the entire 
debt. There was default in payment of the first 
instalment and there was no proof of waiver on 
the part of the plaintiff. In a suit on the bond, 
held that the entire unpaid amount became due 
on the date of the first default and that art. 75 
of the Lim. Act applied to the case. {Heave and 
Kendall, A.J.Cs.) Moh.vnya 2;.‘Panna Lal. 

10 0. & A.L R. 534 : 79 I. C. 848 : 11 0. L. L 613. 

Arts. 75 and 116 — Instalment bond — 

Provision for recovery of full amount on default — 
Rights of obligee— Siiit for money due under the 
bond — Limitation. 

An instalment bond, duly registered, contained 
a provision enabling the payee to recover the 
whole of the amount due under the bond in case 
there was defaut made in the payment of an in- 
stalment more than once. 

The bond was executed in favour of the Secre- 
tary of a company which was unregistered con- 
sisting asdt did of only nine members. The bond 
was subsequeniiy assigned by the secretary after 
the company was registered . In a suit by the as 
signee of the bond more than six years after the 
datie of the first default held, {•) that the bond 
merely gave an option to the obligee to take 
advantage of the default and to recover the whole 
of the amount due under the bond if he so chose; 
but it did not compel him to do so and in the ab- 
sence of a demand the right to sue for the amount 
will not accrue ; and (2) that the fact that the 
company was subsequently registered will not 
invalidate its previous dealings and that the 
assignment by the secretary was quite legal. 29 
M. 477 fcDlowed. {Knshnan, J.j Mohideen 
Kariya Pulavar V. Periyanayakam Pillai, 

20 L. W. 430 : 1924 M, W. N 828. 

-Art, 85 — Mutual open, and current 

account — Test of. 1924 P. 107 < 

Art. SQ—Co sharers— suit for recovery cf 

allowatice realised by one co-sharer on behalf of 
all— Limitation, 

A suit by one co'Sharer for recovery rf his 
share of certain aUawances collected by another 
to I co-sharer is governed by article 89 of the Limi- 
‘ tation Act, when the latter had collected it in 
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LIMITATION ACT (IX OF 1908), Art. 89. 

pursuance of an arrangement entered into be- 
tween all the co-sharers. [Shah, A.CJ. and Faw- 
cett, /.) Girjabai Shivdeor.^o V. Narayan Rao. 

26 Bom. L. E. 1165, 

Art. 89 — Suit for accounts— Agency. 

75 I. G. 1022. 

“Art. 89— for account — Princifal 

and agent — Plea of limitation to be specifically 
raised— Demand and refusal. 

Where in a suit for accounts against an agent 
the plaintiff alleged that the defendant always 
promised to account but put off rendering the ac- 
counts from time to time and the written statement 
merely alleged that the suit was barred on the face 
of i-t and that accounts had been rendered. Held, 
that it was not part of the defendant's case that 
there had been a demand and refusal at any 
particular time and therefore the suit was barred. 
It is not open to the defendant to raise a substan- 
tive plea of limitation without stating the neces- 
sary facts in his written statement. The plaint 
in the case alleged an admission on the part 
of the defendant of his liability to account and 
that the account will be rendered rather than a 
refusal to account. 43 f. C. 571 ; 44 C. 1 Rel. 30 
C. L. J. 90 Dist. {Das and Ross, JJ.) Syed 
Hassan Imam v. Debi Prasad Singh. 

3 Pat 546 : 1924 P. H. C.G. 189 : 5 Pat. L. T. 303 : 

80 I. G. 956 : 1924 P. 664. 

-Arts. 89 and 90 — Suit by principal against 

legal representatives of deceased agent-Limita- 
tion— Arts. 89 and 90 not applicable but Art.62 or 
115. See Lim. Act, Art. 62. 5 Pat. L.T. 355. 

Arts. 89 and 120— Principal and agent — 

Suit against heirs of deceased agent for accounts 
and recovery of money — Limitation. 

Where a cause of action for accounts and re- 
covery of money due from an agent has accrued 
before the death of an agert, the mere fact of 
his subsequent death would not give a fresh 
starting point of limitation against his legal re- 
presentative. A suit for accounts against the legal 
representative would be governed by Art. 89 and 
not by Art. 120. {Phillips, J.) Mahboob Sir 
FrajvantU Sree Raja Parthasaradi Appa Rao 
V. SUEBA Rao. 35 M. L, T. (H. C.) 84 : 

(1924) M. W. N. 517 : 1924 Mad. 840 : 

47 M. L. J. 483. 

—Arts. 90 and ZO— Director of limited com- 
pany Suit against for losses suffered by his 

negligence — Limitation — Position of director. 

In each case it is a qusstion of fact as to whe- 
ther a director of a company whose acts are 
brought into'question is in^the position of a trustee, 
a partner, or an agent to the company or to the 
body of share- holders. Held that on the facts of 
the case, the defendant in acting as the Chair.. 
- man of the local board of directors was in respect 
of the suit transactions, acting as the agent of the 
banking company and a suit against him for 
losses incurred by his negligent conduct of the 
business was governed by Art. 90 of the Limi- 
tation Act and not by Art, 36, {Abdul Raoof and 
Fforde, JJ.) Daueat Ram 2;. Bharat National 
Bank, Ltd*, Delhi. 5 Lah. 27 : 79 I. G, 740 : 

1924 Lah. 435. 


limitation act (IX of 1908), Art. 97. 

— Art. QO—Suit by Municipality for recovery 

of moneys embezzled, by municipal servants 
through the negligence of the manager — Limita- 
tion. 

A suit by a Municipal Board against its secre- 
tary and Executive Officer for the recovery of 
moneys embezzled by Municipal servants owing 
to the negligence of the defendant, is governed 
by Art. 90 of the Limitation Act. {Hears, C.J. 
and Piggott, JJ.) Mukerji v. The Municipal 
Board. Benares 46 A. 175 : L R. 5 A. 113 : 

22 A. L. J 26 : 80 I. C, 241 : 1924 A, 467. 

-—Act. 91 — i^pplicability of — Instruments 

void and not voidable — Avoidance of— Declara- 
tion. Mt. Bibi Kaniz, Xatnab V. Syed Mobarak 
Hussain. 1924 P. 284. 

Arts, 91 and Hindu window— Mort- 
gage — Subsequent sale of the equity of redemp- 
tion— Adoption— Right of adopted son to set aside 
alienation —Limitation . 

In May 1900 a Hindu widow in possession of 
her husband’s estate mortgaged it and subse- 
quently in November 1900 she sold the equity of 
redemption directing the vendee to pay off the 
mortgage. In November 1907 the widow adopted 
the plaintiff and died the next month. The vendee 
paid off the mortgage and obtained possession of 
the land in March 1908. The plaintiff sued to 
recover possession of the land in Doceinber 1919. 
The defence was that the suit was barred by 
limitation. '{Held, that the plaintiff as adopted 
son of the widow wms not bound to set aside the 
sale in favour of the defendant and Art. 91 of 
the Limitation Act had no application to the case. 
Prior to March 1908 the possession of the pro- 
perties was with the mortgagee and the adverse 
possession of the vendee commenced only in 
March 1908 when he paid off the mortgage and 
took possession of the property. The plaintiff’s 
suit for recovery of possession was within time 
under Art. 144 of the Limitation Act and he was 
entitled to recover possession of the lands on 
payment to the defendant of the amount which 
he had paid to discharge the mortgage. It was 
not necessary for the plaintiff to have to sue to 
set aside the alienation by the widow; he could 
like a reversioner sue to enforce his right within 
the period of limitation after the death of the 
widow. 19 Bom. 809 ; 33 Bom. 88 Folk {Shah, 
A, C. J, and Fawcett, J.) HaNAM Gowda v. 
IRGOWDA. 26 Bom. L. R. 829 : 48 Bom. 654 : 

1925 Bom. 9. 

Arts. 91 and 144— Malabar Law — 

Alienation by karnavan — Suit to set aside— 
Limitation. 

A suit by the junior members of a Malabar 
tarwad to recover possession of immoveable 
property improperly alienated by the Karnavathi 
is governed by Art. 144, and not by Art. 91 of the 
Limitation Act. The iact that the Karnavathi 
purported to execute the document not only as 
Karnavathi, but also as guardian of the minor 
plaintiffs, will not make either Art. 91 or Art. 44 
applicable to the suit. {Phillips and Venkata- 
subba Rao, JJ.) Kanna Panikkar v. Nanchan. 
19 L.W. 395 : 1924 Mad 607: 34 M.L T. lH.C.) 89 : 

78 I, 0. 564 : 46 M. L, j. 340- 
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LIMITATION ACT (IX OF 1908), Art. 97. 

Art 97 — Failure of consideration — Par- 
tial failure — Eviction from a portion of property 
purchased — Rights of purchaser. 

Where transferees of several items of proper- 
ties for consideration are still in possession of ! 
some of the items of property conveyed, they | 
cannot recover the whole of the consideration for | 
the transfer. The fact that they are in possession ' 
of some portion of the prorperty transferred to i 
them by the defendant under the transfer goes to : 
the root of their title to recover the purchase i 
money on the ground of failure of the existing j 
consideration. [Syed Nair Hasan, 7.)Ka.rim Bux ' 
V. Abdul Wahid Khan. J1 0, L J. 323: 

1 0. W. N. 416; 10 0. & A, L. K, 976: 

80 l.C. 81: 1924 Oudh 377. 
— Art. 97 — Registered lease — Disposses- 

sion prior to expiry of lease— Suit for damages — 
Limitation. See Lni. Act, Art, 116. 78 I. C. 248. 

Arts. 97 and 116— Registered lease — Dis- 
possession — Suit for damages — Limitation. 

Where a lessee under registered lease is dis- 
possessed before the expiry of his term, limitation 
for a suit for damages runs from the date of dis- 
possession and is governed by art. 116 and not 
97. {Baker^ J. C.) Seth Laxmichand v. Bajirao. 

1924 Nag. 220 (2). 

Art. ^6— Mortgage — Money left with 

mortgagee fat payment of prior mortgage— 
Default — Suit— ‘Decree— Limitation for recovery 
of amount. 

A mortgagee was directed to pay off a prior 
mortgage out of the consideration for his own 
mortgage. Default having been made in payment 
the prior mortgagee sued both the mortgagor and 
the subsequent mortgagee and obtained a joint 
decree. The mortgagor who had to pay up the 
decree sued for recovery of the amount from the 
subsequent mortgagee. The defendant raised a 
plea of limitation. Held, that Art. 99 of the Limi- 
tation Act applied to the case and time began to 
run from the date of discharge of the decree. 
[Daniels and Neave^ JJ,) Lakhi v. Murat Te- 
WARI. 22 A. L. J. 737: L.R. 5 A. 534: 

1924 A. 843. 

Art. 103— for prompt dower— Limi- 
tation when commences. 

In a suit for prompt dower by a Mahomedan 
lady, limitation runs only when demand having 
-been made the same is refused [Wazir Hassan, A. 
7. C.) Mx. ZoHRA Bibi V. Ganesh Prasad. 

78 I. C. 106. 

Art. 106— Partnership — Dissolution — 

Death of partner — Suit for accounts. 

Where by the death of a partner, partnership is 
dissolved, limitation for a suit for accounts runs 
under Art. 106 from the date of death. [Bakery 7. 
C.) Seth Rambhan v, Prayagdas. 

20 N. L. R. 49 : 78 I. C 198 : 

7 N. L, J. 195 : 1924 Nag. 263. 

Art. 106— Partnership — Dissolution of 

old partnership and formation of new one— 
Accounts of old partnership — Right to take on 
dissolution of new one — Condition — Limitation. 

The plaintiff, the 2nd, 3rd and 4th defendants, 
and the 1st defendant’s father had a partnership 
in bamboo trade from 1912 to 1913. 1st defen- 
dant’s father died in that year. Neverfheless the 


] LIMITATION ACT (IX OF 1908), Art. 116, 

) same bamboo trade was carried on by the 
I surviving members along with the 1st defendant, 

I and apparently the father’s share was treated as 
the Ist defendant's share in the new partnership 
which continued till 1917. In 1918 plaintiff institu- 
ted a suit for dissolution of partnership, for the 
taking of accounts and for recovery of the share 
of the profits, the accounts which the plaintiff 
wanted to be taken being not only of the trade 
from 1913 to 1917 but also of the trade in 1912 — 
1913. 

Held, that the claim to take accounts of 1912— 
1913 partnership was not barred by limitation. 

No doubt, when a partner dies, the partnership 
comes to an end under the Contract Act. But 
j nevertheless if the remaining partners continue 
i the business, for the purposes of ascertaining 
I what shares those remaining partners brought 
I into the new partnership, an account may have to 
be taken of the old partnership and there will be 
no question of limitation at ail in such a case as 
that, for, the account of the old partnership is 
taken not for the purpose of enforcing the claim 
to the money due as profits in that partnership 
but for the purpose of ascertaining what the 
capital supplied by the continuing partners was 
to the new partnership. [Krishnan, J.) Abdul 
Jaffar Sahib v. Venugopal Chettiar. 

80 I. C. 378 : 1924 Mad. 708 : 46 M. L. J. 603. 

I ^Art. IQd— Auction-purchaser'^ under sub- 

\ sequent mortgage receiving rent — Suit by pur- 
chaser under a prior mortgage for rent — Starting 
point of limitation. 

Where an auction-purchaser in execution of a 
I mortgage decree purchased certain lands, and ac- 
cepted some portion of the rent from the lessees, 
another purchaser of the same land, sold in exe- 
cution of a prior mortgage, filed a suit for the re- 
covery of rent paid wrongfully to the purchaser 
under the subsequent mortgage, and it was con- 
tended by the deft, that time must run from the 
date of payraent of rent to the appellant. 

Held, “The only article which appears to apply 
is Art. 109 i.e “for the profits of immoveable pro- 
perty belonging to ihe plaintiff which has been 
wrongfully received by the defendant”, Under 
this article, the period of limitation (3 years) 
begins to run, when the profits are received. The 
suit is barred by time. [Ncave. J.) Md. Abbas Ali 
Khan v. Gokul Chand and another. 

L, R. 5 All. 688 Civil : 1925 A. 52. 

Arts. 113 and 10 — Sale-deed — Covenant 

to give first— Refusal to purchase — If a right of 
pre-emption. 

The vendee of a house covenanted to give the 
vendor and his heirs the first option to purchase 
the house at a certain price, if he were to sell the 
house at any time. In a suit to enforce this cove- 
nant, held it was not a suit to enforce a right of 
pre-emption, but one for specific performance 
falling under Art. 113 Lim, Act, [Kincaid, J . C . 
and Kennedy, A, 7. C .) Khemchand Ramdas v. 
Mohson Shah. 80 I. C, 962, 

Art. 116— Breach of Covenant — Limita- 
tion* 1924 Cal. 148. 

-Art, 116 — Company — Suit for dividends 

— Auction-purchaser of shares — Refusal by 
Company to register the purchaser— Position of 
purchaser— Company if a trustee — Limitation. 
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imlTATION ACI (IX OF 19081, Art. 118, 

The purchaser at a court auction sale of some 
shares in a company belonging to ^ ^udgmcr^ 
debtor applied to the ''y f btouX 

purchase, but it was relused. He theii btou^m 

a suit for recovering dividends winch had fallen 
more than three but less than six years before 
the date of suit. Hefrf, the suit was barred. He 
wL not a shareholder and therefore would not 
taL his stand on the registered contractual 
relation which is the foundation fo' any claim t 
call in aid of Art. 116 of the Limitation Act. 

42 Mad. 33;35M. L. J. 256 d.stingmshed ; 

5 Mad. 537 : 42 M. L. J. 449 referred to 

A Company does not hold the dividends as a 
trustee for the shareholders. (nallMc, J-] 

A^DEPALU VENKATA GURUKADHA RAMA bESHAV- 
ya V. SRI TRII’OR-ASUNDAUI Cotti^ 

BEZWADA. 19 L. W 623 : 1924 : Mad 721 • 

79 I. C. 94 : 46 M. L. J. 563. 

^Arts. 118 and Ui—Adoption—Hindu 

Widow-Suit for -possession by -reversionct-Lt 
mitation— Starting point. 

In suits for possession by a Hindu reversioner 
impeaching the validity of an adoption by the 
widow, the period of limitation is 12 years under 
Art. 144 and not under Art. 118 of the Limitation 
Act 

13 I. A. 84 ; 20 I. A. 30 ; 33 I. A. 156 ; 30 M. 
309 ; 39 I. A. 19 referred to. [Lord Phillimore) 
Kalyandappa Bin Ayappa Desai v. Chan- 
BASAPPA Bin Dodappa Des.ai, , ..o 

28 C. W. N. 666 : 22 A. L. J- 508; 
26 Bom. 1. E. 509 : 1. B. 6 P. C. 97 ; 
1924 P.C 137 : (1924) M.W.N. 414 : 

34 M.L.T. (P.C) 111 : 20 L.W. 109 (P. Cd. 

46 M. L. J. 598. 


limitation act (IX OF 1908), Art. 120. 

The onu5 of proving knowledge is on those 
who plead limitaiion. [Scott-Smith and Pforde, 
7 /.) Gulam lVUHomed 2 ^. Mirza. 

SLah. 368 : 1925 Lah. 25. 

Art. 130 — Applicability. Mr. Kokla 

Kumar v. Kalian Mal. 76 I. C. 5 85. 

.--Arts. 120 and 125— Applicability of— 

1 Hindu iemale having limited interest in property 
—Minor— Certihcated guardian — Sale by guardian 
' without permission of Court- Suit by next 
reversioners to declare alienation void— Cause ot 
action wnen arises— Limitation Act, Art. 120 
applies and not Art. 125. Guardian and. 

Wards act, Ss. 18 and 30. 51 C. 101. 

-Art. 1%^ --Applicability — SiUt io set aside 

order of Government , . rr 

In 1903 the Government ofhcials marked ort the 
lands in suit and issued to the plaintiff a rough 
patta. showing the lands to which Government 
admitted his right to obtain a grant subject to 
certain conditions. Plaintiff preferred objections 
to the exclusion from the rough pattah of )he land 
in suit. His objections were dehnitely rejected in 
1905. Thereupon plaintiff brought a suit to set 
aside that order and to obtain a declaration of his 

that Art. 120 applied and the suit was 
h:.Trpd (Mt Anicer Ali) Kauath Ambunair Va 
SECY OF state. 26 Bom, L.E, 639 ; 20 L.W. 49 ; 

47 Mad. 572 : 80 I. C. 835 : 1924 

j^rt. 120— Attachment before judgment 

—Claim— Decree and execution sale— Claim peti- 
tion— Rejecti:)n— Suit— Limitation, 

ARTS. 11 and 120. 34 M.L. T, 193 (H. C.). 

-Art. 120— Buddhist Law— Partition — 


Art. X\i— Applicability- Suit by adopted 

son for possession. 

Art 118 has no application to a suit by an ^dopt- 
ed son for possession of property, where the 
validity or factum of adoption is rncidentally m 
issue. (Kotval and Pridea-ux, Mt. Anna- 

PURNABAI V. KUPR.AO. 1B24 Sag. 3ia. 

——Arts. 118 and Applicability— SiUt 

for possession— Defendant in possession under 
an ado'tUon. 

Arts. 118 and 119 apply only to a suit for de- 
claratory relief pure and simple and not to a 
suit for possession even though the defendant is 
in possession under an adoption or the plaintiff s 
title is based upon an adoption, -J- 

c.) Mt, MuNNA V., SUKLAL. 1924 a g. 142^ 

— — Art. Punjab Act [I of 1920), Art. 3 

— Registered adoption deed Suit to declare 
adoption invalid — Within what time to be 
Brought —Registration, if will amount to con- 
Structive notice, 

A suit brought to declare that a person appoin- 
ted heir by a registered adoption deed is not so 
entitled, is not barred even if brought after 6 
years from tbe date of the registered adoption 
deed; because tbe deed of adoption is not in itself 
tantamount to notice of adoption, 48 Cal. Page 1 
(P, C.) folio vved, 


— — “Xi.1 1. xj 

Ownership of joint estate-Successive ^najriages 
—Limitation. Maung Lu Gale v . Maung^LU Po. 

-Art 120— Claim for mesne profits— Ac- 

. i 1 b T ...r D.-. T 7 txt 


crual after death of testator. Madng L°n^‘lS5‘ 
M-AONG ShwE Bva. 1®24 BaOs^. 155. 

——Art. 120— Compromise decree— Minor— * 
Leave of Court not obtained— Suit to aside 
decree— Limitation— Art. 120 applicable. See C.P 
Code, O. 32, R. 7. 22 A. L.J.521. 

-Arts. 120 and 126— Sale by Hind 


father— Suit to set aside— Limitation, ^ ^ 

-Arts. 120 and 144— Sziff for declaration 

of title— Prayer in the alternative for possession 

Plaintiff sued for a declaration of title to certain 
property oi which he alleged he had iDcen in con- 
tinuous possession but as an alternative relief he 
also prayed for possession in se he be found to 
have been disp.ossessed. His title was proved. 
The defendant alleged that the plaintiff never 
obtained possession, and did not set up a ^^^^e ot 
di^possession. The finding on this point was that 
tha plaintiff’s predecessors had actually entered 
into possession and had continued in 
possession and enjoyment ever sin^. 
in the absence of any allegation on the defendant s 
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LIMITATION ACT (IX OF 1908), Art. 120. 

side that the plaintiff^s predecessors had been 
dispossessed, it was fair to presume that the pos- 
session continued. [Neavc, A. C. J.} SubdhUn 
Pande V. Mahesh Prasad. 10 0, &. A. I. E. 310: 

81 I. C. 588 : 1925 Oudh l70. 

Art. 120 — Suit by remote reversioner— • 

Suit to set aside alienation by widow. 

The only article ot the Limitation Act applica- 
ble to a suit by a remote reversioner to set aside 
an alienation by a Hindu widow and for a declara- 
tion of its invalidity is 120 and the suit would be 
time- barred if brought after the expiry of six 
years from the date of the alienation. {Neave, 
A. /. C.) Axaxdi Din z/. Ram Sahai. 

10 0. A. L. E. 305 ; 11 0. L, J. 236: 

27 0. C. 173 : 1 0. W. N. 24 ; 1924 Oudh 381. 

Art, 120— Trustee— Compromise b\\ and 

decree on footing of — Validity as against trust — 
Conditions — Hindu Law— Joint family— Father — 
Will bequeathing properties to charity— Son' s suit 
to set aside wiU on ground that properties be^ 
queathed were joint family properties taken by son 
— V alidity—Suit by executor-trustee lo set aside 
decree — Limitation —Applicability— Son brought 
in as trustee by compromise though testator ex- 
pressly excluded him — Validity of compromise to 
that extent. 

A Hindu bequeathed some properties by will 
in favour of a charity. The executors under the 
will applied for probate thereof^ whereupon the 
sons ot the deceased testator entered a caveat 
contending that the will was brought about by 
undue inhuence and was invalid. They (the 
sons) also filed a suit for a declaration that 
the properties were joint family properties 
and that the deceased had no right to dispose 
of them by will Both the application for probate 
and the suit were compromised, a raziaamab was 
entered into between the executors and the sons 
by which two of the items were left for charity 
and the other items were taken by the sons, and 
a decree was passed in terms of the razinamah. 
More than sis years after the date of the said 
razinamah decree, the plaintiff, one of the exe- 
cutors, instituted a suit, inter alia for a declara- 
tion that the razinamah decree was void and of 
no effect and that all the properties belonged to 
the charity, and for recovery of the said proper- 
ties from the Sons, The plaint did not allege that 
the compromise was brought about by fraud and 
that the plaintiff discovered the fraud only shortly 
before suit.The plaint alleged that the compromise 
was brought auout by collusion, but there was no 
proof of any collusion. It was found that the 
contention of the sons that the properties beque- 
athed were joint family properties was one lairly 
open to them and that it was bona fide believed 
in by the parties and their vakils. 

Held^ that the razinamah was a fair settlement 
of the dispute between the parties and was valid 
and binding on the chanty; and that Art. 120 of 
the Limitation Act was applicable to the case, 
and the suit was barred, by his will the deceased 
appointed the executors trustees and expiessly 
excluded one of the sons from management ol 
the 'trust property. Under the razinamah, that 
son was allowed lo come in. It was contended 
that the compromise was invalid at least to that 
extent, because the executors, who were trus- 


LIMITATION ACT {IX OF 1908), Art. 126. 

tees had no right to get behind the terms of the 
will which had excluded the son. 

Held, that the compromise was not invalid on 
the ground alleged, because neither of the execu- 
tors had relinquished his rigoL in favour of the 
said son. Assuming that the testator’s wish that 
a person should be excluded from trusteeship 
was' binding upon the trust it does not take away 
the jurisdiction of the Court, in framing a scheme 
to appoint such men, as it thinks fit to be trustees. 
{Devadoss, J.) Chittambala Mudaliar v. Par- 
thasarathi Mudaliar. 1925 Mad. 194 i 

20 L. W. 659: 47 M. L. J. 801. 

— Art. 123— Co-heirs— Suit for share of 

inheritance. Maung Po Kin v. Maung ShwE 
Bya. 1924 Kang. 155‘ 

Art. 123 — Suit by legatee against co- 
legatee— A ppltcahilily of article. 

Where a colegatee is in possession of the 
estate of the deceased, a suit by a legatee for his 
share of the estate wdl be governed by Art. 123, 
Lim. ActiHarrison and Zafar AH, JJ.) Gurbaksh 
Singh v. Bhagwan Singh, 1924 Lah. 561. 

Art, 125 — Adverse possession — Female 

heir— Purchase from— Suit for possession — Limi- 
tation. 76 I. C. 9J5 : 1922 0. G. 784. 

Ai*t. I2b— Execution sale — Hindu widow 

— Sham hypothecation and collusive sale — Suit to 
set aside. 

A Hindu widow in possession of her husband’s 
estate executed a sham hypothecation of the same. 
A suit was brought on the mortgage and a decree 
collusively obtained against the widow. In execu- 
tion of the decree the properties were sold. 
Subsequently a reversioner sued for a declaration 
that the sale was invalid and not binding on the 
estate. Held, that the suit was not barred by 
limitation. The proceedings suffered by the 
widow amounted to an alienation of the estate. 
33 A. 356, Rel. [Spencer ^ 0, C. 7.) PoocHAM* 
MAL V. SUNDARAMMAL. 

(1924) M. W. N. 322 : 19 L. W. 564- 
80 1. C,554 : lb24 Mad. 617 t^)- 

— Art. 12Q— Joint Hindu family— Alienation 

by father — Suit by son to set aside — Limitation. 

Art. 126 of the Lim. Act is specially appHca-^- 
ble to a suit by a Hindu son to set aside his 
father's alienation of ancestral property. The pe- 
riod within which such a suit must be brought is 
12 years from the date on which the alienee takes 
possession of the property. The subsequent birth 
of the plaintiff does not give a fresh start to limi- 
tation. 64 I. C. 757 : 8 A. L. J. 733 ; 14 A. L. I 
25* Ref. [Mukherji, J.) Sanket Narayan Pande 
V. Ram Bharos. L. E. 5 A, 423 : 79 I. C. 1010: 

1924 A. 677. 

Arti 128 — Suit under — Cause of action— 

Lirai tation — 5 tar ting poin L 

The cause of action under Article 126 of the 
Limitation Act only arises when possession of 
property is taken by the transferee. The fact 
which starts limitation running is the ouster of 
father and sons from the actual enjoyment of the 
property. [Daniels^ A. J. C.) Oudh Behari Lal 
V. Dal Singh. 10 0. L. J. 504: 

79 I. C. 666 : 1924 OUk 420. 
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LIMITATION ACT (IX OF 1903), Art. 127. | 

Art, 127— Applicability. 77 I. C. 697: 

1922 0. C. 785. 

Art. 12"^ — Applicability ■— Joint family 

property — Suit for share. 

Art. 127 presupposes the continuation of a joint 
family and of the joint family property till the 
date of suit and an exclusion from the enjoyment 
of such property of one party by the other. 
{Kanhaiya Lai, /.) Bhagwan Das Sukhdeo 
KoERi, 1924 A. 812. 

— —Art. 127 — Applicability — Mahomcdans — 

Joint family — What is. 

Art. 127 does not apply to the undivided pro- 
perty of a family governed by Mahomedan Law 
and not proved to have accepted as a custom the 
Hindu law of joint family. The words " joint 
family” in Art. 127 qualify the word “property” 
and a joint family is a peculiar concept of the 
Hindu Law and does not apply to Mahoraedans 
who hold their shares in severalty. (Kincaid, J. 
C. and Raymond, A. /. C.) Mx, Bhagbhari v. 
Mt. Khatun. 80 I. C. 118. 

——Art. 130 — Jagir — Suit for resumption — 
Limitation. 1924 P. 298. 

Art 132 — Lien for unpurchased money — 

E nfo r cement of — Limitatio n . 

A suit to enforce the vendor's lien given by 
S. 55 of the Transfer of Property Act must be 
brought within 12 years of the date of sale when 
the purchase money is payable. The parties can 
not extend the time given by the law for the en- 
forcement of such charge by simply putting off 
the date of payment. (Devadoss, /.) Authinara- 
yana Aiyar jy. Krishnaswami Aiyar. 

20 L. W. 484 : (1924) M. W. N. 755 : 82 I. C. 481 : 

1924 Mad. 854. 

Art. 132— Lua» — Promissory note and 

security bond — Remedy on pro-note barred-^Suit 
on security bond. 

A sum of money was borrowed on a pro-note 
and subsequently a security bond was executed by 
means of which immoveable property was hypo- 
thecated for the debt. A suit was brought to 
recover the money due on the pro-note by enforc- 
ing the security bond. Held, the suit would be 
governed by Art. 132, Lim. Act, and the fact that 
the pro-note was barred does not affect the ques- 
tion. (Wasir Hasan, J. C.) Behari Lal v. Lala 
Beni Madho. 10 0. & A. L. E. 371 : 

1 0, W. N. 103 : 79 L C, 942 : 1925 Oudh 92. 

Art. 1^2— Mortgage — Instalment pay> 

ments—Dejault — Cause of action— Limitation, 
Where a mortgage deed provided for payment 
by instalments and also that default in such pay- 
ment should constitute a separate cause of action, 
a suit for the recovery of instalments in respect of 
which default has been made is governed by Art. 
132, Lim. Act. and limitation runs from the date of 
default. If the mortgagee does not lake advantage 
of the clause, it will not prevent limitation running, 
unless the payee waived the benefit of the provision 
for prompt payment in case of default Mere 
forbearance to one is not enough to prove waiver. 
[Moti Sagar and Martineau, JJ.) Nanak Chand 
V. Mahammad Khan. 1924 Lah. 702, 


LIMITATION ACT (IX OF 1908), Art 134. 

Art. 1S2-— Sale of mortgaged properties 

in execution of mortgage decree — Surplus sale pro- 
ceeds deposited in court — Wrongful withdrawal 
from Court- Suit to recover money so withdrawn. 

A suit to recover surplus sale proceeds realised 
out of the sale of mortgaged properties in execu- 
tion of a mortgage decree which aje deposited in 
Court but are wrongfully withdrawn is a suit to 
enforce payment of money charged upon immo- 
veable property and the period of limitation for 
such a suit is 12 years under Art. 132, Schedule 
II, Limitation Act. 41 C. 654 : 41 I. A. 452 : 21 I. 
C. 961 (P. C.) followed. Mt. Chandra Kunwar 
i;. Sheo Dayal. 1 0. N. 372: 11 0. L. J. 707. 

Art* 132 — Suit for recovery of money 

charged on an oil-well — Limitation. 

Where money is charged on an oil-well either 
by act of parties or by operation of law, the 
period of limitation applicable for a suit to enforce 
the charge is that prescribed by Art. 132 of the 
Limitation Act. 36 C. 193: 31 M. 439 Ref. (Pratt, 
and Maegregor, JJ.) Ma Lon v. Ma Nyo. 

1 Rang. 714 : 79 I. C, 766 : 1924 E. 204. 

Arts. 132 and 148 — Suit by puisne morl- 

gagec-*Prior mortgage — Decree on without im- 
pleading puisne mortgagee — Subsequent suit by 
puisne mortgagee — Limitation. 

The right of a puisne mortgagee to redeem is 
only ancillary to his right to work out his remedy 
against the mortgaged estate. He is only permit- 
ted to redeem for the purpose of working out 
his own security. The right of the puisne mort- 
gagee to redeem the prior mortgage in a case 
where he had not been joined in a suit on the 
first mortgage is the right to redeem the first 
mortgage with a view of enforcing his own mort- 
gage. (1911) 1 M.W.N. 165 : 24 M. 171 ; 26 M. 
537 Rel. Consequently a suit for that purpose is 
governed by Art. 132 and not by Art. 148 of the 
Linn. Act. (Madhavan Nair, J.) Lakshmanan 
Chettiar V, Sella Muthu Naicker. 

(1924) M.W.N. 508 : 1925 Mad. 76 : 47 M.L.J. 602. 

— Alt. 134 — Applicability of. 

Art, 134 applies to property purchased from 
the mortgagee and not to the right, title and in- 
terest of the mortgagor purchased through Court 
at. the instance of a decree holder against the mort- 
gagee. 11 C. 121, 131 : 25 M. 99, 11 M. L. J. 323 
(F. B.) 9 A, 97 Ref. (Raymond and Madgowkar 
A.J.C,] Mahomed Moosa v. Kazi Fatehullah 
79 I. C, 466 : 1925 Sind 167. 

^ Art, 134 — Applicability of — Transferee 

front mortgagee — Limitation. 

Only a transferee with a bona fide belief at 
the time of the conveyance can claim the protec- 
tion of Article 134 and in other cases the suit to 
j redeem against him is governed by Article 148, 
(Shadi Lal, C. J, and Le Rossignol, J,) Wazir 
Chand v. Nathu Ram. 6 L. L. J. 151: 

! 80 I. C. 321 : 1924 Lah. 468. 

Arts. 134 and 91. 

Malabar Tarwad — Alienation by Karnavan— 
Suit by junior members to set aside — Limitation — 
Art. 144 applicable. See Lim. Act, Arts. 91 and 
, 144, 46 M. L. J. 340. 
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LIMITATION ACT {IX OP 1908), Art. 134. ' 

Art, 134 — Mortgage of property by 

brothers — Sale of equity of redemption by one — 
Suit to dispute sale — Limitation. 

Where two brothers mortgage their property and 
one of them sells the equity of redemption to the 
mortgagee, a suit by the other to challenge the 
validity of the sale would be barred twelve years 
after he gets knowledge of the sale. Nor would 
absence of knowledge be presumed after a lapse 
of fifty years. {Macleod, C. J. and Shah, J.) 
Krishnaji Sonji Sadanand. 

26 Bom. L. R. 341 : 80 I. C. 763 : 1924 Bom. 4f7. 

— Arts. 134 and 148 — Mortgage— Sub-mort- 

gage — Suit for redemption — Limitation, 

A suit for redemption by the mortgagors of a 
sub-mortgagee as such is governed by Art 148 
and not by Art. 134 of the Lim, Act. {Duckworth 
and Godfrey, JJ.) Ma Myat Gyi v. Ma Ma Nyan. 

2 Rang. 561: 1925 Rang. 140 (2), 

Art. 134— Transfers from mortgagees 

and trustees— Difference— Notice. 1924 Oudh 44. 

Art. 135 — Applicability — Suit against 

puisne mortgagee. 

Art. 135, Lim. Act is not limited to suits against 
the mortgagor, but applies to suits against a person 
deriving title from the mortgagor under a prior 
mortgage. {Daniels, J. C.) Gokul Prasad t?. 
SUKRU. 10 0. & A. L. R. 129; 11 0. L. J. 269. 

81 I. C. 581 : 1924 Oudh 374. 

Arts, 137, 138 — Auction— pur chaser— 

Mortgage pending attachment’— Suit for posses- 
sion. 

Pending an attachment the owner mortgaged it 
to another. The purchaser in execution filed a 
suit for redemption and for possession more than 
12 years after the sale, Held the mortgage though 
void, the suit was barred, (Madhavan Nair,J.) 
Srinivasa Aiyangar v. Vellayan Ambalam. 

47 M. L. J. 913. 

—Art. 139— EjecUneiit — Tenant holding 

over — Limitation. 

<6 Art. 139 of the Limitation Act^ is inapplicable 
to a case where a tenant is holding over under 
k 116 of the T.P. Act. It only applies where the 
tenancy has been determined. {Mullick and Jwala 
Prasad, JJ.) Tekait Harnarayan Singh v. Dar- 
SHAN Deo, 3 Pat. 403 : 1924 P, 560 

Art. 139 — Landlord and tenant — Life 

estate — Heirs of grantee in possession for over 
12 years — Ejectment — Limitation, 

Where there was a grant of a lease for life in 
favour of two individuals and on the death of the ^ 
survivor of them, his heirs were in uninterrupted 
possession of the leasehold property for over 12 
years without paying rent, Held that a suit to 
eject them after that period was barred by limita- 
tion. 18 B 256 not foil. 24 B 504 Ref. {Das and 
RossJJ.) Hari Gir V. Kumar Kamakhya, 

3 Pat. 534 : (1924) P. H. C. G. 158 : 

78 LC. 511 : 1924 P. 572. 

Arts. 140 and 14^1— Possessory title. 

A plaintiff who relies solely on his possessory 
title and cannot prove his title to succeed to the 
last holder of the estate cannot invoke the aid of 
Art. 140 or 141. {Dawson Miller, C. J., Mullick 
and Foster, JJ.) Harihar Prasad v. Kesheo 
Prasad. 5 Pat. L, T. Supn. 1 : 1925 Pat. 68. 


LIMITATION ACT (IX OF 1908), Art. 142. 

Arts. 140 and 141 — Scope of — Remainder- 
man — ' Reversioner — Will appointing Hindu 
jemale as executrix and giving life estate — Cause 
of action accruing on death of her husband — Prob. 
and Admis. Act, Ss. 4, 88 and 90. 

A Hindu testator died in 1894 leaving a will 
appointing his widow as executrix and giving her 
a life estate in the properties and the remainder 
to any son that might be adopted by the widow. 
The widow died in 1907 and an adoption made by 
her was declared to be invalid. The plaintiff 
whose cause of action arose in 1896 during the 
life time of the widow brought a suit in 1919 for 
recovery of possession of the properties against 
the defendants who set up a claim to them, 
Held., that the widow as executrix fully represent- 
ed the estate ; that the cause ol action began to 
run from 1896 that when the executrix was bar- 
red the beneficiaries like plaintiffs were also bar- 
red, the executor representing the testator and 
not the legatees, that limit.ition for recovery of the 
lands ran during the period of executorstiip as 
against the estate of the testator, and that the 
suit was barred in 1908. 

The plaintiff was neither a reversioner nor a 
remainder man under Art. 140 of the Lim. Act as 
the widow was holding a life estate under the 
will and as the remainder had been given away 
to the adopted son. 

The provisions in Ss. 4, 88, 90, 100 and 147 of 
the Prob. and Adran. Act controlled the provi- 
sions laid down in Art« 140 and 141 of the Lim. 
Act. {Das and Ross, JJ.) Maharaja Bahadur 
Kesho Prasad Singh v. Madho Prasad. 

5 Pat. L. T. 513 : 3 Pat. 880 : 

1924 P. 721. 

Art. 141 — Suit for possession — Daughter 

— Transfer inter vivos by widow—Effect of> 

Limitation for a suit for possession by a Hindu 
daughter for her father’s estate after the death of 
the widow, is 12 years running from the death of 
her mother. Any dealings with the property by 
the widow or her transferee during her life time 
would not affect the daughter’s title which comes 
into existence only on the death of the widow, 
{Wazir Hasan and Neave, A. /. Cs.) Mx. Raj 
Dulari V. Mx. Chandeshur Dei. 78 I. C. 66 ; 

1925 Oudh 164. 

Art. 141— Suit for recovery of possession 

after death of Hindu widow — -Date of death of 
widow— Proof of — Entries in books of purohit — 
Admissibility of. Sec Evidence Act, S. 32 (2). 

46 M. L. J. 641. 

Arts. 142 and 144 — Applicability of— Plea 

of adverse possession — Relevancy of— Tenancy 
alleged by plaintiff denied by deft —Limitation- 
Starting point. 

Plaintiffs sued to eject the defendants from a 
house-site alleging that the latter were holding 
as tenants of the plaintiffs’ predecessor-in -title 
and that they had latterly denied the title of the 
plaintiffs and set up a title in themselves. Held, 
that Art. 142 of the Limitation Act applied to the 
suit and the plaintiffs must prove their possession 
within twelve years next preceding the institution 
of the suit and in such cases an enquiry into the 
question of adverse possession is irrelevant. 16 
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LIMITATION ACT (IX OF 1903), Art. 142. 

C. 473; 17 C. 137, Ref. {Wazir Hasan and Ncave, 
A, J, Cs.) Gursahai Kandu v. Chedi. 

10 0. & A. L B. 67 : 11 0. L. J. 251: 

79 I. C. 964 : 1 0. W. N. 38 : 27 0. C. 130 

Art, 142 — Burden of proof, 

77 I. C. 506. 

^its. 142 and l^^—Co-sIiarer—Snil for 

■possession of share — Dispossession-Proof — Kxchi' 
sive possession oj defendant. 

Wtiere in a suit for possession of a share 
in an occupancy holding it was found that the 
defendants had been in exclusive possession 
for over 31 years, and that the plaintiff’s 
case of ouster 3 years before suit was not 
true. Held, that the plaintiff’s suit was barred 
by limitation. It is an abuse of the doctrine of 
constructive possession to apply it to the circum- 
stances of the present case. {Daniels, J.) Rasu 
V. Mt. Nanhi. L. R, 5. A. 376 : 79 I. C. 951 : 

1924 A. 920. 

Art. 1^%—Dispossission—Stibscqueni re- 
gaining of possession followed by dispossession — 
Limitation, 

Where the plaintiff, a rightful owner, is kept 
out of possession for less than 12 years and then 
succeeds in regaining possession and then alter a 
time is dispossessed, he can base a suit for reco- 
very of possession on the subsequent disposses- 
sion, for a wrongdoer has no constructive posses- 
sion when he is not actually in possession and 
that of a true owner, buwever it is obtained, is 
rightful possession in law, [MuktrjeCy J.) Girish 
Chandra Pal v. Baikuntha Nath Singha, ' 
81 1. C. 279 : 1925 Cal. 270. 

Arts, 142 and ^^—Dispossession — Ter- 
minus a quo — Possession of mortgagee. 

Mere paper dispossession does not amount to 
dispossession and whether under Art. 142 or 144 
the terminus a quo is the actual physical dispos- 
session. 

Where a mortgagee is not entitled to posses- 
sion but in pursuance of a paramount title which 
he sets up he gets possession, his possession is 
adverse to the mortgagor, [Shadi Laf and Le 
Rossignol, JJ.) Mvnna Lal v, Hamid All 

79 I. C. 39 ; 1925 Lah. 53. 

Art, 142 — Partition— Possession by co- 
sharer who is not allotted properly — Jiile. 

Where after a partition, property which is 
allotted to one co- sharer is allowed to remain in 
the hands of another co-sharer for more than 12 
years, a suit by the former for possession there- 
after is barred. The fact that after completing a 
title by prescription he abandons the land, will 
not enure in favour of the other co-sharer. 
{Broadway and Zafar All, JJ.) Daulat Ram v. 
Nanak Chand. 76 I, C. 742, 

“Arts. 142 and 144 - Purchaser from tres- 
passer entitled to take his possession to that of 
the trespasser. J.) Ma Mi v, Hadji 

Mahomed. 75 I. c. 31 . 

Arts. 142 and 144 — Re-formation after 

submersion — Suit for possession— Burden of proof 
—Adverse possession, 

^ In a suit by the owner for recovery of posses- 
sion of lands diluviated and re-formed in situ, 


LTMITATION ACT (IX OF 1908), Art. 144. 

more than 10 years after the alleged re-formation, 
oil the allegation that the plaintiff had been dis- 
possessed therefrom after reformation in situ, the 
burden of proving possession within 12 years of 
suit is on the plaintiff. He might rely on his 
possession in the eye of law by showing that the 
land was under water and therefore incapable of 
actual occupation within 12 years of suit. Art. 142 
and not Art. 144 of the Lim. Act was applicable to 
the case, 

Page, /.—It was not incumbent on the plaintiff 
to prove that the lands were incapable of use so 
that his constructive possession continued on 
account of diluvion within 12 years of suit. 
Acts of possession after subsidence of the water 
are not required to prove possession by the true 
owner which is presumed. His cause of action 
accrues only when another person takes posses- 
sion of land 9 C. 744 ; 44 C. 858 ; 29 C. 518 ; 
44 M. 883, Ref. {Newboiild, Ghose and Page, J j,) 
SuKESii Chandra v. Shiti Kanta Banerjee. 

28 C. W. N. 637 : 78 I. C. 679 ; 51 C. 669 : 

1924 Cal. 855. 

Art. 142 — Suit on possessory title — 

Limitation. 

Where a person has been forcibly dispossessed 
of immoveable property by a person having no 
title he can sue for possession simply on the 
strength of the possession which he had before he 
was dispossessed provided he comes within the 12 
years’ period under Art, 142, {Abdul Raoof, J.) 
Karim Bakhsh v, Gauhar Ali. 

76 I. C, 837 : 1925 Lah. 47. 

" — Arts, 142 and IM—Suit for possession— 

Cause of action— Relinquishnieni hy tenant — Sale 
of grove land— Suit hy Zemindar, 

Where a tenant of a grove land sold it to a 
third person and subsequently relinquished it to 
a Zemindar who brought a suit for possession 
against the purchaser basing his cause of action 
on the relinquishment. Held, that Art. 144 of the 
Lim. Act applied to the case and that the cause 
of action arose on the date of the relinquishment 
and not on the date of the sale. {Wardr Hasan, 
A. J. C ) Mahabir Prasad v. Ram Kumar. 

10 0. & A. L. R. 890 : L. R. 5 0. 177 (Rev.). 

I Arts. 142 and 144— S/rif for possession — 

j Title derived by purchase — Burden of proof. 

, In a suit for possession as upon dispossession 
or discoiitinuauce of possession, the onus is no 
doubt on the plaintiff to show that be or his ven- 
dor was in possession at some time within 12 
years prior to suit. 16 C 473 ; 6 B 343 , 28 A 479. 
But where the possession within such period is 
proved in fact or in law, the burden shifts to 
the contesting defendants to prove therein title* 
and they can only do this by establishing that the 
title relied on by the other side has become extin- 
guished by adverse possession for over 12 years. 
{Chandrasekhara Aiyar, C. J. and Phtmer, J.) 
Ramjee Rao V. Anandappa. 2 Mys.L.J. 92. 

— 144— Adverse possession against 

office-holder— Effect on title of successors. 

77 I. C, 568 : 1924 M. W. N. 53, 
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LIMITATION ACT (IX OF 1908), Art, 144. 

Art. 144— Auction purchaser— Judgment- 

debtor in possession for more than 12 years after 
confirmation of sale — Subsequent obtaining of 
sale certificate and formal delivery of possession 
—Effect, See Lim. Act, S. 28. 11 0. L. J. 466. 

'Art. 144— Co-heirs— Suit for possession 

cf joint property. 77 I. G. 257 : 1922 0. G. 7S7. 

——'Art. 144 — Cosharer — Acquisition of pro^ 
perties — Exclusive possession— Ouster, 

The plaintiff and defendant were brothers and 
Mahomedans. They inherited some properties 
from their father which they kept in common. 
The plaintiff was a trader in Rangoon and both 
before his father's death and after, he made 
periodical visits lo his native place and stayed 
with defendant. The defendant had made acqui- 
sitions from out of the income of the common 
property. In a suit for partition and recovery of 
his share of his father’s properties and the sub- 
sequent acquisitions, more than 12 years after the 
father’s death. Held, that the possession of the 
defendant was not adverse to the plaintiff to his 
knowledge and that the suit was not barred. 
[Devadoss, J.) Dada Sahib v. Azi Mohideen 
Sahib. 20 L. W. 670 •• 1925 Mad. 287. 

Art. 144— Co-sharer— Common way — 

Obstruction by one — Suit by the other— Limita- 
tion. 76 I. C. 328. 

Art. 144 — Delivery of symbolical pos- 
session— Adverse possession — Onus. 

77 I. G. 561. 

— Art. 144 — Hindu Law — Reversioner — 

Possession adverse to nearest reversioner — Effect 
on remote reversioner. 77 I. C. 222 ; 

1922 0. C. 798. 

Art. 144— Lease by trustee of endowed 

property— Suit by successor for recovery of pro- 
perty— Limitation. See Lease, Construction, 

47 M, L. J. 256 

— Art, 144 — Planting of trees on another 

person’s land— Active trespass — Adverse posses- 
sion. 46 A. 52. 

Arts. 144 and 139 — Suit against tenant — 

Adverse possession. 

Neither art, 139 nor 144 contemplates that a les- 
see or a tenant at will or sufference should give 
up possession before limitation can run in their 
favour. In such a case where the original ten- 
ant sets up title by adverse possession, Art. 144 
and not Art. 139 applies. {Rupchand Bilaram, 
A. /. C) Mahomed Farug v. Sidik. 

79 I. C. 59 ; 1925 Sindh 36. 

Arts. 144 and 148 — Suit by heirs of mort- 
gagee — Possession — S tr anger. 

When a stranger has redeemed a mortgage, a 
suit by the heirs of the mortgagee- falls under 
Art. 144 and not art. 148. [Uukcr^i, J.) Bijai 
Bahadur Parameshri Ram. 1924 All. 834. 

Arts. 144 and 118 — Suit for possession — 

Hindu widow — Adoption by her— Suit by rever- 
sioner for possession after death .of widow — 
Limitation— Art. 144 applies and not Art, 118, See 
Lim. Act, Arts. 118 and 144. 46 M. L. J. 598 (P.C.). 

y D 1934—52 


LIMITATION ACT (IX OF 1908). Art. 148.' 

Art. 144 — Suit joy possession of waste' 

land — Unlaw fal planting of trees by defendant 
— Limitation. 

A suit for possession of waste land belonging 
to plaintiff, but in which defendant planted trees 
without the consent of the former within 12 years 
of suit is governed by Art. 144 of the Lim. Act 
and is within time. [Banerfee and Piggofit JJ‘) 
Muhammad Shafi v. Bindeshki Saran Singh. 

1924 AIL 443 

Art. 144 — Suit under— Proof of title— 

Onus on defendant to prove adverse possession. 

77 I. C. 564. 

Arts. 145, 48—Suit for recovery of jewels 

deposited applicability of Art. 145 and not Art. 48 
—For recovery of articlss left in the house of the 
deceased son of the defendant— Li mi tai ion. 

In a suit for recovery of certain jewels deposit- 
ed for safe custody, and certain other articles 
alleged to be in posses don of the defendant, and 
the trial court dismissed on the ground that the 
suit was barred, under art, 48, not having been 
filed within three years from the date of deposit. 
Held, on appeal that ihe suit is not barred. 

That art. 145 must be applied to a case of deposit 
of jewels and that the legal representative who 
succeeds on the death of the bailee, or depository 
is bound by any contract to which the deceased 
was a party, and that as regards claim of articles, 
since it is made within 3 years, and time began 
to run only from the date of refusal by the de- 
fendants. [Devadoss, J.) Krishnaswamy Ayyan- 
GAR V, Gopalachariar. 20 L. W. 758 : 

1925 Mad. 185. 

^ Transferee from co-sharer— 

Suit for possession — Limitation, 

A transferee from a co-sharer of his portion of 
the land must sue for possession within 12 years 
of the transfer, as the principle of a co-sharer’s 
possession being normally on behalf of all will 
apply in his favour. {Moti Sugar. J,) Udi v. Maru 
Mal. 1924 Lah. 682. 

“Art 145 — Order of Court dircoting 

return of attached properly — Supratdar becomes 
depository for objector . 

When the Court orders a supratdar to deliver 
the property attached to the objector holding that 
it belonged to the objector, supratdar becomes 
depository for the objector on the date of the 
order and article 145 governs the suit by the 
objector. [HalUfax, A. J. .C.) Laxmichand v. 
Dulicuand. 1924 Nag. 12. 

Arts. 147 and 148— English mortgage-^ 

Suit for sale or foreclosure— Art. 147 applicable^ 
See T. P. act, Ss. 58 and 76 20 L. W. 153. 

, — -Art. 148 — Redemption — Suit against 

auction purchaser from ^nortgagee— Limitation. 

A suit for redemption is not a suit for posses- 
sion pure and simple and where the property is 
in the hands of an auction purchaser from the 
mortgagee the suit would still fall under Art. 148 
and not art. 144. [Rymond and Madgavkar, A. 
J. C.) Mahomed Moosa v. Kazi Fatehullah. 

79 I. C. 466 : 1925 Sindh 167. 
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ITMITAXION ACT (IX OF 1908), Art. 152. 

Art. Appeal — Limitation — Failure 

of court to draw decree. 

The limitation for appealing from a decree 
runs from the date of the decree. If the court omits 
to draw a decree, the suit must be deemed stili 
pending and limitation does not run. It is open 
to a party to apply for drawing up the decree and 
in case it is refused to get the order revised, 
[Kinkhede, A. J. C.) Pandu v. Rajeshwar. 

20 N. L. R 131 : 78 1 G, 996 : 1924 Nag. 271, 

Art. 164 — Applicability. 

Art. 164 is not necessarily restricted to applica- 
tions to set aside a decree passed in a suit. It 
applies to applications made under O. 9, R. 13 
read with S. 141 in proceedings other than suits, 
such as proceedings arising out of a petition to 
file an award. [Bilaram, A. J. C.) Messrs. P'lem- 
I NG Shaw & Co, v. Mangalchand Dwarkadas. 

1924 Sind 56 

Art 164— Suit against firm — Ex parte 

decree — Setting aside — Application for — Limita- 
tion. See C. P. Code, O. 9, R. 13. 

26 Bom. L. R. 388. 

'Art. 164 — Time if can he extended — 

When the summons was not duly served'" — 
Meaning of — Notice of adjourned hearing. 

A Court has no discretion to enlarge the 80 days 
provided by Art. 164 to set aside an ex parte 
decree. Where there is due service of the 
summons for the first hearing of a suit the mere 
fact that a defendant has not received notice of an 
adjourned hearing will not cause limitation to 
run from the date on which defendant became 
aware of the decree. [Moti Sagar, J.) Surjit 
Singh v, Torrie. 1924 Lah. 666. 

.Art. 166 — Execution sale — Absence of 

attachment — Application to set aside the sale — 
Limitation. Ma Pwa v. Mahomed Tambi. 

1924 Rang. 124. 

Art. IQQ— Execution sale — Setting aside 

— Fraud. 

Where an execution sale is sought to be set 
aside on the ground of fraud the application is 
governed by Art- 166 of the Lim. Act. (Jackson 
/.} Alliar Rowther V, Narayana Kudumban’ 
20 L. W. 242 : 81 I. 0. 844 (1) : 1924 Mad. 817‘ 

Arts, 166 and ISI'— Execution sale— Set- 
ting aside —Limit a Hon* 

Where a sale in execution is void as against a 
party, an application to set it aside under S. 47 
of the C. P. Code is governed by art. 181 of the 
Lim. Act and not by art. 166. [Schwahe^ C.J. and 
Wallace, /.) Rajagopala Aiyar v. Ramanuja 
ChaRIAR. 47 Mad. 288 : 

19 L. W. 179 : (1924) M. W. N. 182: 
80 I. C. 92 : 1924 Mad. 431 . 34 M.L.T. (H.C.) 37 : 

46 M. L, J. 104. 

Art. 166 — Sale a nullity— -Application to 

set aside. See B. T, Act, S. 49. 

28 C. W. N. 556. 

—Art. IQQ—Scope of. 

Art. 166 is wide and general and includes with- 
in its scope all applications to have execution sale 
set aside. {Pearson and Graham, JJ.) Haripada 
Haldar V. Baradaprosad Roy Chowdhury. 

51 Cal. 1014 ; 83 I. C. 322 : 1925 Gal. 351. 


LIMITATION ACT (IX OF 1908), Art. 181. 

Art. 177 — Amending Act 26 of 1920. S. 2 

— Death of defendant or respondent— Time for 
bringing on record the legal representatives. 

1924 Lah. 65. 

Art. lU— Death of defendant — Period 

for impleading legal representative — If cut down 
by Act XXVI of 1920. 

Art. 177 which relates to the case of a defend- 
‘ ant has been left entirely untouched by Act, XXVI 
1920 and the period for bringing on record his 
legal representative is stili six months, {Moti 
Sugar, J.) Arjan Das v. Nanak Chand. 

78 I. C. 771 : 1925 Lah. 98. 

Art,, 177 — Limitation under — Amending 

Act. 26 of 1920. 77 I. C. 474 

Art. 177 — Period of limitation for bring- 
ing on record legal representative — Amending 
Act of 1920. 

The Amending Act 26 of 1920 did not touch 
Art. 177 of the Lim. Act and therefore after the 
amending Act was passed, the period in 
the column, according to law, opposite to Ait. 177 
was still six months, [Walsh, A, C. /. and Ryves, 
J.) Alice Georgina Skinner v. Kunwar 
Mukarram Ali Khan. L. R. 5 A. 607 : 

1925 A. 77. 

— Art. 180 — Auction purchaser — Ap plica' 

tion for possession. 

An application for possession of property by a 
decree holder auction-perchaser made more than 
3 years after the confirmation of the sale is bar- 
red (Pullan, A.J.C) Mahomed Hass.vin v. The 
National Bank of Upper India. 

79 I. C. 691 : 1925 Oudh 106, 

Art, 181 — Applicability or Application 

for continuation of proceeding — Limitation. 

There is no provision of law which requires 
a decree holder to apply to the Court to continue 
a pending execution proceeding and consequent- 
ly such an application.is not governed by art. 181 
of the Lim. Act. Art. 181 of the Lim. Act applies 
only where the application is required to ba made 
by the C. B. Code. 27 A. 334; 37 A. 518; 31 M. 71, 
42 A. 564 Rel. [Dalai, J. C. and Wazer Hasan, 
A. J. C.) Iqbal Narain v. Mx. Jag Rani. 

10 0, & A. L. R. 1285 : 1 0. W. N. 847. 

Arts. 181 and 182 — Applicability of-* 

Application for restitution — Limitation. 

Held by the majority {Ross, J. dissenting) that 
Art. 181 and not Art, 182 of the Limitation Act 
applies to an applicatiun for restitution under 
S 144, C. P. Code. 28 C. 113 ; 11 C. L. J. 541 ; 24 
C. L. J. 467 ; 1 Pat. L. J. 232 ; 43 B. 235 followed 
Per Ross. J : — An application for restitution is 
really an application for execution and there is 
no reason why Art. 182 of the Lim. Act should 
not be applied to the case. 20 M. 448 ; 19 A, L. 
J. 549 ; 40 M. 780 ; 33 M. L. J. 413 ; 41 B. 625 ; 
45 B. 1137 : 37 A. 567 Referred to. {Das, Ross and 
Kulwant SaJiay, JJ.) Balmakund Marwari v. 
Basanta Kumari Dasi. 3 Pat. 371 : 

5 Pat. L, T. X45 : 78 I.C. 200 : 1924 P. H. C. C, 33: 

1925 P. 1. 

Art. 181 — Applicability — Mortgagor — 

Right to redeem' — Application not necessary* 
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LimiATlON ACT (IX OF 1908), Art. 181. 

Art. 181, applies only where an application is 
required by law to be made. A mortgagor is not 
required by any rule of procedure to make an ap- 
plication and obtain an order thereon before he 
can pay the amount fixed for redemption. {Wazir 
Hasan, A. J. C.) Mahomed Baqak Khan v. 
Jagat Narain Lal, 1 0. W. N. 500 : 

80 I. C. 706 : 10 0. & A. L. E. 1149. 

Art. 181 — Applicability — Setting aside of 

faiidnlcnt transfer 

Art. 181 does not apply to proceedings to set 
aside a fraudulent transfer under S. 53 Prov. Ins. 
Act. [M-oti Sagar, J.) Daryai Singh v. Kunj Lal. 

1924 Lak 553. 

Arts. 181 and 182 — Attachment before 

Judgment— Decree— Claim petition allowed suit 
to set aside — Application to execute — Limitation. 
Manyam Surayya V, S. Venkata ratnam. 

47 Mad. 176 : 79 1. C. 779 : 19 L. W. 20. 

—■—Art. 181 — Decree of Privy Council — Ad- 
dition of legal representatives of deceased parties 
— Limitation — Interest. 

Where pending an appeal to the Privy Council, 
some of the parties died and their legal repre- 
sentatives were not brought on record, the decree 
of the Privy Council is nevertheless binding on 
the estate of the deceased. An application to add 
the representatives as parties to the decree is 
governed by art, 181 of the Limitation Act and 
the starting point is the date of the decree. 
[Phillips and Odgers, JJ.) KalyaNi Pillai v. 
Thiruvengadaswami Ayengar. 

20 L. W. 99: (1924) M.W.N. 439 : 1924 Mad, 695: 

35 M, L. T. (H. C.) 50 : 47 Mad. 618 : 

47M.L. J.154. 

: Art. IBl-- Dismissal of prior application 

for default — Continuation of — Properties diffe- 
rent — Effect 

A subsequent application for execution can be 
regarded as a continuation of a former one only 
when the former application has been dismissed 
without any fault or laches on the part of the 
decree-holder in ihe process of execuiion. It is 
also necessary that the properties against which 
relief is sought should be the same in both the 
applications. [Das and Ross, JJ.) Mt. Reshma 
Kuari V. Rameshwar Ojha. 

79 I. C. 897 : 1925 P. 197. 

Art. 181 — Insolvency — Alienation — Ap- 
plication by Official Receiver to set aside — Linii- 
iation. 

Art. 181 does not apply to an application by an 
Official Receiver to set aside an alienation by the 
insolvent. [Oldfield and Devadoss, JJ ,) Pitta 
Ramaswamah z/.Subramania AiyAR.79 i, C. 443. 

— Arts. 181 and 182 — Mesne profits — Appli- 

cation for ascertainment of — Limi nation. 

An application for ascertainment of mesne 
profits is an application in a pending suit and 
not an application in execution. Consequently 
limitation for the application is that prescribed 
by art, 181 and not by art 182 of the Lim. Act. 
[Jwala Prasad. A. J. C. and Ktilwant Saha\\ J ) 
Harakhpan Missir V. Jagdeo Missir. 

1924 P. H. C. C. 265 : 5 Pat. I. T. 626 : 

3 Pat. L. E. 32 : 1924 P. 781. 


LIMITATION ACT {IX OF 1908). Art. 181. 

Art. 181 — Mortgage decree—Appeal 

from preliminary decree — Application for final 
decree. 1924 A. 99. 

Art, \Sl—Morigage-~Preliminary de- 
cree — Pinal decree — Application by mortgagee — 
Limitation. 

An application by the mortgagee in a suit for 
sale for a final decree is governed by art. 181 of 
the Lim. Act and the period of limitation runs 
from the expiry of the time fixed by the prelimi- 
nary decree. The period of iimitation cannot be 
extended by reason of the pendency of proceed- 
ings as regards the title of the mortgagor. 7 L. 
W. 438; 16 L. W. 198 ; 40 A. 235 followed. It is 
not competent to the Court to add a new ground 
for extension cf the limitation prescribed for an 
application or to invent any ground of equity for 
suspending the running of limitation 46 C. 694 
(P. C.) Ret. [Devadoss arid Jackson, JJ.) Amma- 
tkayee Ammal V. ^^ivarama Pillai. 

20 L. W. 987 ; 48 M. L. J. 74, 

Art. 181- Restitution by party who was 

exoneraied from decree hut whose property was 
nevertheless sold — Application for — Limitation 
— S. 18 of the Limitation Act — Case under— Alle- 
gations necessary for raising. 

Where, though a, party was exonerated from 
the decree, his poperty was nevertheless sold. 
Held, he was entitled to restitution and his appli- 
cation theiefor was governed by Art, 181 of the 
Limitation Act the starting point being the date 
of the sale. 

The application for restitution was made after 
the expiration of the three years allowed for the 
purpose but the applicant alleged in his petition 
that the decree holder fraudulently proceeded 
against applicant’s share also without serving 
notice on him, and that as notice was thus frau- 
dulently suppressed the applicant only came to 
know of the sale in 1921 when the application 
was made. Held that those allegations raised a 
case under S. 18 cf the Limitation Act, that there 
was a continuing fraud up to the date of the 
application and that it was therefore not barred, 
[Jackson, /.) Kallepalli Pallayya v. Bhima- 
Raju 20 L. W. 606 : 

1924 Mad. 859 : 1924 M. W. K. 759 : 

35 M, I. T. (H.C ) 96 : 47 M. L. J. 535. 

Art. 181 — Application for final decree — 

Mortgage suit—Pveliminary decree affirmed on 
appeal — Limitaiion. 

Where the preliminary decree passed in a 
mortgage suit is affirmed on appeal, the former 
decree merges in the decree on appeal and limita- 
tion for the passing of a final decree runs from 
tba date of the appellate decree. 59 A 641, 36 A, 
350 Ref, [Broadway and Campbell, JJ.) FiTZ- 
HOLMES V. Bank of Upper India, Ltd- 

5 lah. 257 : 81 I, C, 649 : 1924 Lah. 582. 

Art. 182 — Application in accordance 
with law — Partial execution — No objection taken 
— Application to execute remainder. 

Where without any objection being taken by 
the judgment-debtor, an execution application 
was put in and carried into effect regarding a 
portion of the decree only, it is an application in 
accordance with law and a subsequent applica- 
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LIMITATION ACT (IX OF 1908), Art. 182. 

tion to execute the other portion of the decree 
can be maintained. [Macleodi C. J. arid Crump, 
7.) Babagowda Malgowda Patil v. Tanibai 
Bhratar. 1924 Bom. 112. 

Art. 182 — Application to review pending 

exeeuiion — Limitation — Starting point — Joint 
decree — Application to execute against some 
Judgment- debtors — Saving of limitation against 
others. 

Execution proceedings are not closed by the 
Court by merely recording them, and the decree- 
holder’s right to apply tor their continuance ac- 
crues from day to day and will not be barred 
until three years have elapsed after the proceed 
ings have ceased to be pending. 31 M. 71 : 36 M. 
553 relied on. 

Where a decree has been passed jointly 
against defendants 9 and lO for recovery of pos- 
session and against defendants 1 to 8 lor reco- 
very of certain sums of money and against the 
9th defendant severally in respect of certain 
sums of money, an application for execution 
against the 9th defendant alone keeps the decree 
alive as against the lOth defendant under Ex- 
planation 1 to Art. 182 of the Limitation Act. 30 
M. 268 followed. [Jackson, J.) Puttavya v. 
PUTTANNAYYA. 

20 L.W. 586; 1925 Mad. 152: 35 M.L.T. 107 (H.C.): 

47 M. L. J. 608. 

^Art. IB2— Award — Decree of Court — 

Execution, 

An award under the Arbitration Act when filed 
in court becomes enforceable as a decree of court 
under S. 15 of the Act and an application in 
execution is governed by art. 182, Lim, Act. 
[Harrison, J.) PoKHAR Das v, Radha Kishen. 

1924 lah. 544. 

Art. 182 — Condition in the decree not 

complied with — Darkhast for execution if in 
accordance with law. 

The plaintiff got a decree under which he was 
to produce in the Court within 18th March, 1916 
for payment to defendant No. 1 Ks. 1,000. He 
took out a Darkhast No. 115 of 1919 but it was 
struck off as the 1000 rupees were not paid into 
Court, 

Held that it cannot be said that that Darkhast 
was not in accordance with law merely because 
the party did not comply with the conditions of 
the decree. [Macleod, C. 7, and Crump) 7.) 
Mahomed Shidick v. Mahomed Hassan, 

1924 Bom. 64. 

Art, 182— Darkhast not in accordance 

with law — Point not taken in previous Darkhast 
cannot be taken in a siihsequent one, 

A judgment-debtor, who did laot appeal against 
a previous order for execution of a portion of the 
decree and who did not dispute the validity ot 
such order, cannot in the matter of a subsequent 
application for execution of the remaining portion 
of the decree contend that the first application was 
not “ in accordance with law7’ 15 B 242 Foil. 
(Macleod^ CJ ) Baba Gowda v, Tanibai. 

1924 Bom. 112. 

182 Discharged insolvent — Appli' 

cation against — If stepdn-aid. 

192 i Bom* 180^ 


LIMITATION act (IX OF 1908), Art. 182. 

Art, 182 — Execution — Application for 

revival of — Fresh application — Execution procee- 
dings postponed till determination of another 
proceeding. 

Pending a suit for mesne profits by the judg^ 
ment-debtor the decreeholder applied for execu- 
fion of his decree and by consent of parties the 
execution case was consigned to the record room 
pending the determination of the suit for mesne 
profits though it was not so stated in the order. 
After the suit was determined the decreeholder 
applied for execution and the judgment-debtor 
pleaded the bar of limitation. Held that the 
omission of words to the effect that the execu- 
tion case was consigned to the record room only 
till the disposal of the suit was accidental and 
that the application in question was substantial- 
ly one to revive a pending execution. [Kendall, 
A. J.C.) Mir Zamin Ali v. Shafi Ullah. 

10 0, & A. L. R, 973, 

— Art, 182 — Execution of decree— Limita- 

tion — Step-in-aid of execution — Batta for process 
— Payment of — Memo not applying for issue of 
process — Effect, 

The payment of process fees for issue of a 
warrant of arrest in execution of a decree, where 
the batta memo, itself does not apply lor the 
issue of process is not a step in aid of execution 
so as to save limitation. [Wallace, J.) Arbna- 
CHALAM CHETTIAR V, LUTCHUMANAN CHEITIAR. 

20 L. W. 713 ; 35 M. L. T. (H. C.) 97 : 
1924 Mad. 906: 82 I. C. 497 .* 1924 M, W. N, 840 : 

47M*L.J.537. 

———Art. IB2— Execution of decree— Revival 
of limitation— Judgment Debtor found to have 
no saleable interest. 

A decree holder obtained a decree on 20-6-1914 
against two persons. On 15 -5 1916 an execution 
sale of the property of one of the debtors was 
held at which the decree holder himself was the 
purchaser and this sale was confirmed on 
15-6-1916, On that day final satisfaction of the 
decree was entered up and the execution case 
v?as struck off. The decree holder purchaser 
alleged that he took possession of the property 
which he had bought and that, after some consi- 
derable time, he was fined for criminal trespass 
on 2T 11-1917. The decree holder applied for 
sale of other properties of the judgment debtor 
in 19,20 alleging that under the previous execu- 
tion sale he had purchased nothing to which the 
judgment debtor had a lawful title. Held that 
the application for execution could not be consi- 
dered as one for the revival of the previous exe- 
cution and that the application was barred by 
time. [Rankin and B. B, Gkose, JJ.) Balodev 
Sarma Khaund V. SoNTi Bordotoi. 

40 G. L. J. 246. 

Art. 182— Execution— Partition decree-^ 

Decree \ ot drawn up owing to delay in furnish* 
mg stamp papers — Time for execution. 

1924 Cal, 351. 

- — Art. 182 — Incorrectness or superffluity 

of reliefs asked for in prior application — If a 
step 171 aid. 

Where a prior execution application is dis- 
missed on the ground the reliefs claimed are 
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superfluous or incorrect is still an application 
in accordance with law and saves limitation, 
[Mullick and B-ucknill, JJ.) r.iSHORi Mal v. Jag* i 
DISH Narayan Singh. 3 Pat. 42 ; 75 I. C. 312. ; 

1924 P. 471.: 

Art. 1S2~~ Mart gage decree and money | 

decree— Combination of— Execution of money j 
decree — Limitation^ \ 

In a suit on a mortgage, a decree for sale of j 
properties was given and also a money decree | 
against A. First the properties were sold and | 
within 3 years from the date of the last execution i 
application but more than 3 years from the date 
ot the decree, execution was sought against A . 
Held there was only one decree and what was 
sought to be executed was not a “several decree*’ 
and it was not barred. {BuckniJl and Foster, \ 
JJ) BISHUN ChAND Abhoykomar CHANI). 

5 Pat. L. T. 276 : 76 I. C. 452: 1924 P. 700. 

Art. 182 — Prior application — Execution 

allowed to proceed — Default of judgment-debtor 
—If can raise question again. 2 Pat. L. R. 163 : 

1924 P. 122. 

Art. IS2— Redemption decree — Money to j 

he paid in 6 months — No provision as to default \ 
executable s | 

A redemption decree directed possession to be | 
given on payment of a certain sum within 6 1 
months, but did not provide as to what should 
follow in case of default of payment. Held it i 
could be enforced at any time within 3 years as j 
provided by Art. 182, {Moti Sagat\ J,) Mahabir i 
Pershad V. Kartar Singh. 1924 Lah. 635 : 

Art. 182 — Step-in- aid— Instalment decree 

—Application to tnake decree final may be a step' 
in -aid. 

A decree was payable by yearly instalments 
the first of which was payable on the 31st March, 
1914. On failure to pay any one instalment in 
time the decree allowed sale of the mortgage 
property or a sufficient portion thereof to recover 
the amount of the instalment overdue. The 
creditors sought to mahe the decree final on 
default instead of applying for sale. On the 30th 
October 1919_the creditors applied to make the 
decree final as regards the instalment due on 31st 
March 1917. The application was rejected. 

Held that an application to make a decree final 
may in one case be considered a step-in-aid 
although it may in other cases be not so and that 
the application of 30th October 1919 was a step- 
in-aid which started a new period of limitation 
running. 1922 Bom. 118 Ref. {Macleod, C. J. and 
Crump, J.) Bindu Govind v. Hanmanta Govind. 

1924 Bom. 71. 

« — Art, i82~Step-in-aid’— Order for attach- 
ment. 1924 Mad. 186. 

Art. 182 — Step-in-aid — Suspension of 

execution proceedings. 77 I. C. 871. 

Art. 1^2— Trusteeship— Right to manage 

— Turn of 2 years — Execution application within 
3 years of one of the turns— If barred. 

Under the terms of a decree the right to man- 
age a trust w^as to go by rotation to two parties, 
in turns of two years each. One of them having 
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been kept out for a number of years, put in an 
execution application more than 3 years from the 
date of a prior application but within 3 years of 
his right to a turn Held as the right is of a recur- 
ring nature, the application is within time. 
{Phillips and Odgers, JJg Kothandaramasami 
Naidu V. PAPPAMMiiL. 79 I C. 891 : 

1925 Mad. 218 

Art. 182—“ Where there has been an ap- 
peal — Meaning oj — Appeal incompetent — Effect. 

The expression where there has been an ap- 
peal “must be consirued in its plain sense.” Where 
though an appeal is incompetent in law, an ap- 
peal was bona fide presented, it satisfies, the 
terms of Art, 182. {Kennedy, J . C. and- Madgav- 
kar, A. /. C.) Donald Graham & Co. v. Kewal- 
RAM. 79 I. C. 477. 

— Art. 182 (1) — Execuiion of decree by legal 

representative — Limitation — Starting point — • 
Date of appellate decree. 

A decree holder died pending an appeal against 
the decree and a wrong legal representative was 
brought on record in the appeal instead of his 
widow, the right legal representative. The appeal 
was decided on a compromise. Subsequently the 
widow applied to execute the decree. Held that 
time began to run when the appeal was decided 
i.e. from the date of the appellate decree. 
[Chatter fee and Panton, JJ,) Krishna Lal 
Burman V. Satyabala Debi. 51 Cal. 342: 

81 I. C. 569 ; 1924 Cal. 686. 

Art 182 (2) — Decree — Execution— Start- 
ing point — Appeal as regard'^ portion of the claim 
or some of the parties — Effect of, C. P. Code 
0. 41, R. 33. 

O. 41, R. 33, C. P. Code enables the appellate 
Court to deal with the entire decree although 
the appeal may be as to a part of the decree, and 
also to give direction in favour of parties who 
have not actually filed any appeal or objection. Art 
182 (2) of the Limitation Act applies where there 
has been an appeal from a part or .whole of the 
decree or only when some of the parties to the 
suit have brought the appeal. It does not in any 
way qualify the final decree. A decree is not 
barred even with respect to the portion against 
which no appeal had been preferred until the 
appeal against the other portion of the decree is 
finally determined. 26. M. 91, 47 C. 813, 25 C. 594, 
33 I. C. 833 Rel. on. [Jwala Prasad and Kulwant 
Sahay, JJ.) SomarSinghv. Mt, Prkmdei Kuer. 
3 Pat. 327 : 1924 P. H C. C. 105 : 5 Pat. L. T. 21. 

79 I. C. 794 : 1925 P. 40. 

* Art. 182 (4)— Decree barred-^ Amend- 
ment— Effect of. 1924 Lah. 329, 

'Art. 182 (5) — Affidavit of incumbrances 

— If a step in-aid. 

In the absence of an application to proceed 
with the Sale, the mere filing of an affidavit by 
the decree holder stating that there were no 
incumbrances over the property does not amount 
to a step-in-aid of execution. {Ryves and Mukher- 
ji, JJ.) Chiraunji Lal V. Ganga Sahai. 

22 A. L, J. 410 : L. E. 5 A. 318 : 

10 0. & A. L. R. 649 : 78 I, C. 631: 

1924 A11.8U. 
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-Art. 182 (5)-“ Applicaiion to sanction 

and record adjustment of decree— If a step-in-aid. 

An application for sanctioning and recording 
an adjustment made by all the decree holders and 
the judgment debtor is a step-in-aid of execution. 
[Baker, J. C. and Hallifax, A. J. C.) Mt. Perabai 
V, Bhavani Prashad 1924 Hag. 185. 

^Art. 182 (5) — Execution of decree— Decree 

transferred to another Couri—Part salisfaction 
—Omission to send certificate of partial execu- 
tion— Civil Pro. Code {Act V of 1908), S. 41 — Pay- 
ment certified to the Court lohich passed the decree 
— Jurisdiction— Time if saved. 

According to law and sound practice jurisdic- 
tion of the Conrt to which execution is sent should 
cease only when that Court sends a certificate to 
that Court which passed the decree under S. 41 
of the Code of Civil Procedure. Therefore where 
in a Court to which the decree was sent for ex- 
ecution the parties came to an arrangement by 
which a certain sum was paid in cash and the 
balance was agreed to be paid by instalments and 
the Court did not send a certificate of part execu- 
tion and the payment was certified to the Court 
which passed the decree Htld^ that the applica- 
tion to certify payment being made to a Court 
which had no jurisdiction, it did not save limita- 
tion under Art. 182 (5) of the Limitation Act. 
[Dalai, J, C.) Mahomed Shakir v. Jugal Kish- 
ORE. 1 0. W. N. 794. 

— Art. 182 [h) — LBniiation--~S tat ting point 

—Date of prior application — Applicaiion struck 
off-Effect. 

Time runs from the date of the presentation of 
the last execution application and not from the 
date of its disposal by the executing Court. 10 C. 
L, J. 479 ; 13 C. L. J. 26, Ref. Where without 
any default on the part of the decree-holder or 
his transferees an application for execution is 
struck off, a subsequent execution proceeding 
should be held to be a continuation of the previ- 
ous execution proceeding. [Adami and Bucknill, 
JJ.) Bhagwanta Koer V. Zamir Ahmad Khan. 

1924 P. H. C, C. 221 : 2 Pat. L. R. 249. 

————“Art. 182 (5) — Payment towards decree — 
Step in aid of execution. 

A payment towards a decree amount out of 
Court does not by itself operate as a step in aid 
of execution, but an application to certify pay- 
ment may give a fresh starting point of limitation 
under Art. 182 (5) of the Limitation Act. [Jackson 
J.) Narayana Nair V . Kunhi Raman Nair. 

20 I. W. 190 ; (1924) M. W. H. 674 : 

82 I. C. 743 : 1925 Mad. 131. 

Art. 182 [6)— Step-in aid — Commence- 
ment of limitation — Striking off for no default— 
Effect. 

Limitation under Art. 182 (5) runs from the 
date applying to take some step in- aid of execu- 
tion and not from the date of the order passed 
thereon. 

Where an execution proceeding is struck off 
without any default on the part of the decree- 
holder, a subsequent application is only in con- 
tinunation of the previous one and no question 
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of limitation arises. [Adami and B'ucknill, JJ.) 
Mt. Bhagwanta Koer v. Zamir Ahmed Khan. 

5 Pat. L. T 451 ; 78 I. C. 766. 
3 Pat. 96 ; 1924 P. 211 : 2 Pat. L. R. 249 ; 

1924 Pat. 576. 

Art. 182 (5) — Step in-aid of execution — 

Application by transferee of decree to recognise 
transfer and execute the decree — Saving of limi- 
tation. 

An applicaiion by a transferee decree-holder for 
a recognition of his transfer and to execute the 
decree is a step-in-aid of execution and saves 
limitation. 12 M. L. J. 348 foil. [Phillips and 
Odgers, JJ .) Kalepalli Rajitagiripathy V . 
Kalepalli Bhavani Sankaran. 

47 Mad. 641 : 80 I. C. 103 : 1924 Mad. 673 : 
19 L. W. 650 : (1924) M.WN. 527 : 47 M. L. J. 4. 

Art. 182 (5) — Step-in~aid of execution — 

Application in accordance with law — Application 
for joint execution against all judgment-debtors 
when decree allows separate execution against 
defendants. 

Even though a decree provides for execution 
against the co-defendants separately according 
to a list attached therewith, an application for 
joint execution against all the judgment-debtors 
with a prayer that the decretal amount in the case 
should be added to the decretal amount in a 
previous case in which the judgment-debtor’s 
property had been put up for sale, is an applica- 
tion in accordance with law and would save limi- 
tation. The words *' in accordance with law ” 
should not be pressed too far in favour of a de- 
faulting judgment-debtor. 12 A. 64 24 C. 778 : 

37 B. 42 Ref. [Pullan, A.J, C,] Rudra PRATAB 
Singh v. Sheo Prasad Upadhiya. 

10 0. & A. L. E. 413 : 79 I. C. 880 : 
11 0. L. J. 604 : 1925 Oudh 77. 

Art. 182 cl. (6)— Step-in-aid — Transfer of 

decree— Application to court from which decree 
has been transferred — Not a step-in-aid. 

1924 P. H. C. C. 362. 

Art, 182 (5)— Step-in-aid — Transfer of 

decree for execution — Satisfaction of decree — 
Application to certify paymant made to court 
which passed the decree— Not a Step-ih-aid, See 
C. P. Code, S. 41. 10 0 & A. I. R. 1277. 

Art. 182 (5) — Transfer of decree for exe- 
cution — Application to first court — If a step-in- 
aid. 

Where after a decree is transferred to another 
court for execution an application for further exe- 
cution is made to the court w’hich passed the 
decree while the transfer was in force, it is not a 
a step in-aid of execution as it is not made to the 
proper court, (Campbell, J.) The Firm Sheru 
Mal China Mal v. The Fifm Hira Lal Anant 
Ram. 78 I. C. 241. 

——Art. 182 (6) — Scope of — Applied for — 

Mealing of. 

Art. 182 (6) has to be read with clause 5 and 
the words “applied for” mean as provided in sub- 
clause 5. [Campbell, J‘) The Firm Sheru Mal 
China Mal v. The Firm Hira Lal Anant Ram. 

78 I. C. 241. 
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LIMITATION ACT (IX OF 1908), Art. 183. 

Art. 183 — Execution of decree--' Limita~ 

tion— Payment by Court — Effect oj—'Saving of 
limitation. 

Properties belonging to the judgment-debtor 
were sold and the proceeds brought into Court. 
The Court ordered payment thereout to the 
decree-holder but the money was actually paid 
only some time later. Held that the payment by 
Court operated to give a fresh starting point of 
limitation for execution of the decree under Art. 
183 of the Limitation Act. [Kumaraswami Sastvi , 
J.) SABAPATHY CHETTY Vs Shanmugappa Chetty. 
19 L, W. 583 : 1921 Mad. 638 : 78 I. C. 832 : 

46 M. L. J. 453. 

— — — Art. 183 — Mortgage decree — Several 
mortgagees— No community of interest — Revivor 
in favour of one— If enures to the other. 

When for the sake of convenience several 
mortgagees are ranged as plaintiffs and a decree 
is passed, but there is no community of interest 
among them, an order which operates as revivor 
in favour of one of them does not enure to the 
benefit of the others. 

To see if an order operates as revivor, the 
decree should be capable of execution and the 
decree holder entitled to enforce it. [Richardson 
and Pages JJ') Narain Das Datt v. BaNku 
Behary Chattopadhya. 78 I. C. 1001 : 

1935 Cal 213. 

Art. ISS— Mortgage suit— Preliminary 

decree passed by the Privy Council— Final decree 

— Limitation — C, P. Code^ 0. 45, R. 15 — ProvF 
sions mandatory. 

Where the .preliminary decree in a mortgagee 
suit was an order of His Majesty in Couned, the 
preparation of the final decree was a purely mi- 
nisterial act to enable the order of his Majes^-y in 
Council to be enforced. Under Art. 183 of the 
Lim. Act, twelve years limitation would begin to 
run from the date of the order of his Majesty in 
Council. The provisions of O. 45, R. 15. C. P. 
Code are mandatory and failure to comply with 
them renders an application for execution liable 
to dismissal. 20 C. W. N. 1051 Ref. [Adamy and 
Bticknilf JJ.) Bhagwanta Koer v ^’amir Ahmad 
Khan. 1924 P. H. C. C. 221 : 

2 Pat. L, R. 249 ; 5 Pat. L. T. 451 : 

78 1. C. 766 : 3 Pat. 596 : 

1924 P. 576 

Art. 183 — Revivor— Notice issued under 

0. 21, R. 16, C. P. Code. 

The issue of a notice under O, 21, R. 16, C. P. 
Code does not operate as a revivor under art. 183 
of the Lim. Act. [Newboidd and Ghose^ JJ.) 
Khajeh Salaluddin V. Afzal Begum. 

39 C. L. J. 590 :28 C. W. N. 963 : 

1925 Cal. 23. 

LIQUIDATION— Voluntary, removal of liquidation 
— Power of Court — Due cause. 49 B. 471, 

LOWER BURMA LAND AND REVENUE ACT {II 

OF 1876), S. 56 — Only claims against Government 
are cognizable by Revenue Courts — Claims bet 
ween rival proprietors or cultivators are cogniza- 
ble by Civil Court. 

The claims and disputes referred to in the 
Lower Burma Land and Revenue Act, (II of 


MADRAS CITY MUNICIPAL ACT, S. 110. 

1876), over which the Civil Courts have no juris- 
diction but which are under the sole jurisdiction 
of the Revenue Courts, relate only to claims 
against Government and not to disputes between 
rival proprietors or cultivators. [Dawson Miller^ 
C. J. Mullick and Foster, JJ.) Harihar Prasad 
V. Kesheo Prasad. 1925 Pat. 68 : 

5 Pat. L. T. Supp, 1. 

R. 107, Brickmaking— Digging clay 

without license — Owner of land — Supply of la- 
bour — Liability for. 

The accused contracted to dig clay and supply 
labour to another person for the purpose of 
making bricks without a license. Bricks were 
actually made without a license. Held that the 
owner of the field who engaged the contractors 
was liable but that the accused were not guilty 
under R. 107 G of the Lower Burma Land and 
Rev. Act. [Heald, J.) Kabudin v. Emperor. 

3 Bur. L, J. 145. 

LUNACY ACT (lY OF 1912), Ss. 38, 41 and 62— 
Lunacy — Duty of Judge holding inquisition. 

To have an inquisition into the state of health, 
the state of mind, the slate of property and the 
general capacity of a person is a thing which 
affects that person so prejudicially that it ought not 
to be taken except it be first ordered on a careful 
consideration of evidence. It is the duty of the 
judge before ordering an inquisition with respect 
to an alleged lunatic to personally examine the 
alleged lunatic if so required, with a view to deter- 
mine whether there is any need for holding an 
Inquisition. [Rankin and Page, JJ.) Mahomed 
Manawar Sultan v. Shamsunessa Begam. 

28 0. W. N. 513 : 51 Cal, 480 : 80 I. C. 798 : 

1924 Cal. 658. 

MADRAS (ADMINISTRATION OF ESTATES) 
REGULATION (III of ISOa?, S. 16, Cl, 'l—Scope of 
— Duty of Court — More than one claimant to the 
estate of the deceased — Jurisdiction to decide on 
rival claims. 

Madras Regulation III of 1802 dealt with rules 
of Civil Procedure which were in force till a 
more elaborate system was devised and enacted 
in the form of the Code of Civil Procedure and 
Civil Courts Act. All the Sections have now been 
repealed except S, 16, els. 2 to 7. Scope of the 
clauses considered. When a person dies in- 
testate leaving personal property, the duty of a 
Judge under S. 16 of the Regulation, if more than 
one claimant appears before him is to refer the 
part'es to a regular suit. He has no jurisdiction 
to give any decision acting under this Regulation, 
when more than one claimant appears and claims 
property under S. 16, cl. 7. [Venkatasuhba Rao 
and Jackson, JJ.) Maruxhavanaswami v. Sub- 
ramania Thambiran. 1925 Mad. 340 : 

(1925) M.W.N. 166 : 47 M. L. J. 770. 

MADRAS CITY MUN. ACT {IV of 1919), 

S. 110 — R. 7. Sell IV of the taxation rules under 
the Act — IncorpQf'ated companies transacting 
business in the City of Madras with paid-up 
capital in currency other than the currency of 
British India— Liability of such companies to 

be taxed undei S. 110 and the taxation rules - 

Principles of construction of taxing statutes. 
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Incorporated companies which transact busi- 
ness-in the city of Madras and whose paid-up 
capital is in a currency other than that of British 
India are liable to be taxed under S. 110 ol the 
Madras City Municipal Act of 1919 and R. 7 , Sch. 
IV of the taxation rules under the Act. 

The principles of construction of taxing statutes 
enunciated. {Scliwahe, C. /„ Coiitts Trotter and 
Rame^am, 77.) Best & Co. Ltd, a. Corporation 
OF Madras. 47 Mad. S62 :1924 Mad. 420: 

19 L W. 142 : 34 M. L. T. (H. C.) 65 : 79 I. C. 928 : 

(1924) M. W. N. 249 ; 46 M. L. J. 217. 

S. 110 and Sch. IV, R. 7 Proviso— “ Gross 

income, received in or from the City'' of Madras — 
Meaning of. 

The expression “ gross income received in or 
from the city’* in the proviso to Rule 7 of Sch. 
IV of the Madras City Municipal Act does not in- 
clude income arising out of business transacted 
outside Madras, the proceeds whereof are trans- 
mitted to and received by the agents of the incor- 
porated company in Madras. Smidth & Co, v 
Greenwood (1921) 3 KB. 583:B .)ardof Revenue rj. 
Madras Export Co. (1923) 46 M. 360 ; 44 M. L. J. 
290 Board of Revenue v. Ripon Press (1923)44 M. 
L.J. 523 : Municipal Councilof Cocanada z;, The 
Clan Line Steamers, Ltd. (1918) I. L. ,R. 42 M. 
455 Referred to. “Gross income” means the diff- 
erence between the price at which the goods are 
sold and the cost price of the goods at Madras 
without making allowance for commission, cost 
of establishment and other charges. [Spencer, O.C. 
7. and Devadoss, J.) Rest & Co, Ltd. y, The 
Corporation of M.adras. 

1924 Mad. 754 : 20 L. W. 347 *. 

46 Mi L. J. 505. 

MADRAS CITY POLICE ACT (III of 1889), S. 6~ 

Keeping a common gaming-house — Conviction 
for ---Essentials of offence. 

A common gaming-house is one in which a 
large number of persons are invited habitually 
to congregate for the-puvpose of gaming. It does 
not make any difference that the use of the house 
and the gaming therein are limited to the subscri- 
bers and members of the club and that it is not 
open to all persons who might be desirous of 
using the same. 1 Web 917 Ref. [Venkata- 
siibb'a Rao, J.) Chinniah, In re, 

47 Mad, 426 : 1924 Mad. 729 : 
(1924) M. W. N 237 : 34 M. L T. (H. C.) 195 : 
77 1. C 303 : 25 Cr, L. J, 367 : 19 L. W- 219 : 

46 M. L. J- 309. 

MADRAS CITY TENANTS PROTECTION ACT (III 

OE 1922), S. d— Applicability- Ejectment decree — 
Appeal— Pendency of — Application for purchas- 
ing landlord's interest — Rights of parties. 

The lessee from the trustees of a temple in the 
City of Madras obtained a decree in ejectment 
against his tenants in the City Civil Court. The 
tenants appealed to the High Court and stay of 
execution was ordered. During the pendency of I 
the appeals the Madras City Tenants' Protection 
Act (III of 1922) came into force and the tenants 
applied to the High Court within 15 days thereof 
for orders directing the landlord to sell the land 
to them. Held S, 9 ot the Act is intended to 
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apply to cases in which suits are pending and 
where suits have resulted in decrees but such 
decrees have not been executed. The decision 
in A. A. O, No. 182 of 1922 (46 Mad. 836 : 44 M. 
L. j. 271) dissented from. 

As an appeal is really a continuation of the 
proceedings in the suit and a stage in the same, 
the application was properly male to the High 
Court ; if there had been no appeal pending, the 
application under S. 9 lay to the City Civil Court, 
because it was the intention of the Act that, after 
the decree but before execinion, at any time an 
application could be made to the Court having 
control of the suit. 

Scope of S. JO and the mode of valuation under 
S. 9 considered. [Schwahe, C. 7. and Wallace, J.) 
Kanniappa Chettiar V, Ramachandra Iyer. 

19 L. W. 587 : 1924 Mad. 731 : 
(1924) M . W. N 386 : 79 X C. 92 :46 M. L. J. 407. 

S. Applicability — Tenant against 

whom decree in ejectment had been obtained but 
who had not been actually ejected in execution at 
date of Act— Right to apply for sale of, 

S. 9 of Madras Act HI of 1922 applies to a case 
where the suit in ejectment has resulted in judg- 
ment but not been executed or completed by the 
process of ejectment. The tenant intended by the 
section is a person who is threatened with eject- 
ment as the result of legal proceedings instituted 
against him but has not in pursuance of those 
proceedings been actually ejected. It is immaterial 
whether or not the proceedings resulied in a de- 
cree which might lead, but has not led, to an 
actual ejectment of the tenant. [Couits Trotter, 
C. 7. Ramesam and Wallace, 77.) Syed Omer 
Sahib v, Gopal, 20 L. W. 444 : 

35 M. L, T. (H, C.) 40 : (1924) M. W. N. 687 : 
1925 Mad. 12 ; 82 I. C, 454 : 47 Mad.813 ; 

47 M, L. J. 350. 

^ S. 9 — Tenant in possession of temple 

land — Right to conipl trustee to sell the land. 

S 9 of the Madras City Tenants Protection Act 
applies to landlords who hold their land as trus- 
tees of a religious institution and a tenant in oc- 
cupation of such land can enforce a compulsory 
sale of the land and require the trustees to deli- 
ver the land to him at a valuation to be made by 
the Court. [Contis Trotter, C, J , Ramesam and 
Wallace, 77.) Ddraivelu Mudahyar v. Natesa 
GRAM.ANL 20 L, W. 165 1925 Mad, 7 : 

35 M. L. T. (H C.) 1 : 82 I. C. 445 : 47 Mad. 761 ; 

47 M. L. L 211 

MADRAS CIVIL RULES OE PRACTICE-Rr. 131 — 

133 — Delay in payment — Excuse. 

1924 Mad. 324. 

MADRAS CRIM. RULES OF PRACTICE, S. 161- 

Vakalat not necessary, (Wallace, 7.) Manikonda 
Liqayya V. Emperor. 

25 Cr. L. J, 73 : 75 I. C. 985 . 

1921 Mad. 192, 

MADRAS DISTRICT MUN. ACT (V OF 1926) -Elec- 

Hon — Validity — Ballot paper — Initials of polling 
\ officer placed on face of — Effect — Serial number 
I printed on face of ballot paper — Effect — Election 
I Rules, 14 (1), 17 (I) — Rule requiring marking of 
1 Serial number on back of ballot paper -Validity. 
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The placing by the polling officer of his initial 
on the face of the ballot papers does not p&r se 
contravene Rs. 14 (1) of the Election Rales 
framed under Madras Act V of 1920. and does 
not itself invalidate the votes. The placing of 
such initials does not in any way lacilitate the 
identification of the particular voter and consC' 
quentiy, the provisions of R. ^7 (1) are not infring- 
ed thereby. 

The serial number printed on the ballot paper 
is not a mark by which the voter may be idenii 
6ed within the meaning of R, 17 (1); and the fact 
that the serial number appearing in the countei- 
foil 01 the ballot papers was Printed not only on 
the back of the ballot paper itself but also upon 
its face d<ies not invalidate the election. 

It must be only from the mark itself that the 
means of identification must oe obtained. 

The rule providing tor the making ot the serial 
number on the back ot the ballot paper is not 
ultra Vires of the Government. {Phillips and 
Odgers^JJ.) Viswaisatha Pillai v, Pehjaswami 
PILLAI 34 M. L. T. (H*C.) 207 : 1924 Mad. 766 . 

19 L. W. 636 : (19-c'4j M W. N. 631 : 80 1. C. 073 

46 M L. J. 491^ 

Ss. 3 {21) 180 — Building buttress wall— 

if an encroachment — Of fence — Limitation for 
prosecution. 

Building a buttress wall to a compound wall 
projecting into a muricipal sneet is an offence 
punihhabte under S. 180 Di. Mun. Act and a pro- 
secution ttierefor should be launched within 3 
months of the encroachment. [Lrishnan, J.) 
ViLLURi Jagannathan Maidu V. Rama Rao. 

20 L. W. 834 : 47 M. L. J. 917. 

S. 9 (1), R. 17 (1 ) — Ballot papers given 

to voters with serial number and voters* own 
number on electoral roll inserted on back — Valid- 
ity of election — Effect on — Election declared 
void— Effect — New election — Retiring Councillor 
if deemed to have been re-elected. 

At a Municipal election, the polling officer 
when g'ving out the ballot papers to the vot^is, 
put not only the serial number on the back of 
them but also the voters’ own number on the elec- 
toral roll, with the result that anv one seeing th’S 
number on a voting paper could, by a reference 
to the electoral roll which was available to every 
body, identify the particular vot-^r. As a matter 
of fact, the numbers were not particularly noticed 
at ttie time ot election in question, and the voters 
were not identined thereby 

toai the votes were invalid under R. 17 
(1 j of the Election Rules framed under Madras 
Act V of 1920, and that as ail the votes cast at 
the election were invalid no proper election bad 
been held and that the candidate returned had not 
been properly elected. 

Held further, that the eSect of the election 
being declared void was that a fresh election 
should be held and not that ihe retiring council 
1 or siioaid be deemed to have been re-elected. 

Rule 1 7 il) of ihe Election Rules does not re- 
quire that the identification shall be made but 
merely that there is a possibility of such identifica- 
tion by reason of the maik. 

S. 9 (If of the Madras Act V of 1920 is not 
meant to apply to cases where an election had 
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been held and is subsequently declared void. 
\Phillips and Odgers, J J.) Sethukama Muda- 
LIAR V. Mangala Goundar. 

34 M. L. T, (H.C.) 204 : 19 L.W. 632 : 

1924 Mad 764 : 80 i. C. 401 : 46 M. L. J. 494. 

n 

S. 48 — Rules under R 8 (?) — Electio 

dispute— Revision authority— Adynissiort oj claim 
by — Validity of — if can be questioned in tleUion 
diiypute — ^'PfCparaHon''> in R. 8 [e) — Meaning. 

1 he petitioner obtained 37 votes and the res- 
pinueiit 14 votes at a poll for filling up the vac- 
ancy of councillor in a MunicipGtty. The res- 
pondent filed ai'i election petition contendii g in- 
ter aha that the petiTos er’s name had been 
wrongly entered in the electoral roll and that there 
fore he was disqualified under s. 48 tl) of Madras 
Act V of 1920. ihe court below lound that, al- 
though the petitioner’s name had not been clear- 
ly entered in the prelirDinary roll the njaiitx had 
been taken before the revising authority and bis 
claim tor regisiration had been admitted. The 
order admiitmg'the claim was, however, sigi.ed 
by the Chairman and by only one of ttie unofficial 
gentleman nominated by the Collector. The 
Court below therelore held that the revision was 
ultru vires and unseated the petitioner as being 
an unqualihed candidate- 

Held, reversii g the Court below- that the vali- 
dity and couclusiveness of the register could not 
under R 8 (e) of the Rules for the Preparation of 
Electoral Rolls be questioned in the eleciion pro- 
ceedings, and that the petitioner must oe held to 
have been duly elected. In R 8 (e) the word “pre- 
paration” is used in general sence and includes 
the action of the revising authority. {Wallace 
and Jackson, JJ.) PALANISAMI Pillai v. Skini- 
vasarangachamar 

1925 Mad. 160 : 20 L. W. 851 : 47 M.L J. 795. 

Ss. 64 (b) (ii) and 69 [c]— Offence under 

— Deposit — Object of — No costs or Com-bensaiion 
ordered — Deposit to be returned. 

it is not an offence under S. 54 (b) (ii) of the 
Madras Dt.MunicipaiitiesAct to say of a candidate 
for municipal election. “He failed in getting elect- 
ed in his own place and has come here expect- 
ing to be elected”. The deposit required under 
S. 59 \C) is presumably intended as security for 
costs incurred by the accused and compensation, 
if any, payable. Where a Court in dismissing a 
complaint has not directed payment oi costs or 
compensation the intention of the legislature 
must be taken to be the amount should be refund- 
ed to the complainant. {Venkatasubha Rao, J.) 
SiVAPATHA MuDALIAR V. ABDUL RaZAK 

(1924) M W. N. 490 : 1924 Mad 815 : 

81 I. C, 599 : 25 Cr. L. J, 951 : 

47 M. L J 199. 

S. 55(1) — Abetment of election offences 

— Offence under S, 171-^, /. P, C. — Penal Code, 
Ss. 40, 109 and 171- A — Sanction — Necessity for. 

Petiiio-oer charged respondents with abetment 
of an offence under S. 55 (1) of the Madras Act V 
of 1920, the substance of the charge being that 
they abetted a case of double voting by a voter at a 
Municipal election. The Sub divisional Magistrate 
held that since S. 171-A of the Indian Penal Code 
specifiically provided for such an abetment, that 
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S. 109 of that Code could not be called in aid : and 
that such abetment was chargeable and punishable 
only under S. 171-A and not under S. 55 (1) of the 
Madras Act V of 1920, read with S. 40, I. P. C. and 
that since petitioner had not obtained the autho- 
rity of Government, requisite under S. 196, Cr. 
P. Code for a prosecution under S. 171-A, I. P. 
C. his charge could not stand. Held in revision, 
that the complaint in so far as it alleged only an 
offence under S. 55 (1) of Madras Act V of 19*20 
read with S. 109, L P. C. was sustainable even 
though the facts alleged constituted an offence 
under S, 171-A I, P. C (Odgers and Wallace, JJ.) 
Sesha Aiyar V. Venkatasubba Chetty. 

33 M. L.T. 263 (H. C.) : (1924} M. W. N. 268 : 

77 I. C. 730 : 25 Cr. L. J. 442 ; 

19 L. W. 201 : 1924 Mad. 487. 

— -S. 182 — Power of Municipal Council 

under — Wall not built upon public street— Re- 
moval of — Order for — Validity - Land encroach- 
ed upon once a street, but accused tn possession 
iheteof for the statutory period — Removal of 
encroachment in such a case — Order for— Validi^ j 
ty— Distinction-'- Accused' s right in such a ca^e 
—Law under Act IV of 1884 and under Act V of 
1920 — Distinction, 

The Chairman of a Municipal Council cannot 
under S. 182 of the District Municipalities Act V 
of 1920 call up^'n the owner or -occupier of any 
premises to remove a wall not built upon any 
part of a public street and on his failing to do so 
get him convicted under S. 313 of the Act. The 
law is not that the Municipal Council can do this 
and that the relief to which the accused would be 
entitled is compensation mentioned in S. 182. 
Where the wall constitutes an encroachment, 
but it is proved that the accused has been in pos- 
session of that part of the street which was en- 
croached upon for over the stautory period, the | 
municipality will be justified in calling upon him | 
to remove it, and he is bound to obey the order. 
Only in such a . case he will be entitled to a re- 
asonable compensation from the Municipal 
Council. Under the Act V of 1920 if it is proved 
that the portion on which the encroachment 
exists was once a street the right of Municipality 
follows as a necessary result 38 M. 456 a deci- 
sion on S. 168 of the Repealed Act IV of 1884 is 
no authority on cases falling to be decided under 
the new Act. Semble 38 M. 456 is not reconcil- 
able with 38 M. 6. {Venkata Subba Rao, J.) 
Public Prosecutor v. Varada Rajulu Naidu. 

.20 L. W. 573 : 1925 Mad. 64 : 47 Mad. 716 : 

(1924) M.W.N. 880 : 81 I. C. 894 : 

25 Cr. L J. 1070 : 

47 M.L.jr. 470. 

-S. 221 — Money due under a contract to 

municipality— Suit — Recovery by summary pro- 
cess in Magistrate's Court — Legality of. 

It has long been recognised law that money 
due to a municipality under a contract cannot be 
summarily recovered by a municipality under the 
provisions of S. 269 of the old Municipal Act. 
Act XIV oh 1920 has net effected any alteration 
. in this respect. 26 M. 475 Ref. {Ramesam and 
Jackson, JJ*> Mahabab Alli Khan v. The 
President Taluk Board, Kornool, 

(1924) M. W. N. 645 ; 1924 Mad. 898 (2), 
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S. 303 — Rules framed under R, 6 — En- 
quiry into eleoUon dispute — Power of Court to 
issue interim injunction — Discretion — C. P. 
Code. S, 94 and 0. 39, R. 2 — Applicability of. 

A District Judge inquiring into a petition con- 
testing the validity ot an election to a Municipal 
Council under Madras Act V of 1920, has no 
power, statutory or inherent, to restrain the suc- 
cessful canditate by interim injunction from tak- 
ing his seat in the Counctl pending the enquiry. 
R. 6 of the rules framed by the Local Govern- 
ment for the decision of election disputes has 
not the effect of making the provisions of S. 94, 
and O. 39, R. 2, C. P. Code, applicable to elec- 
tion inquiries. (Jackson, J.) Venkatasubba 
Chettiar V. Sesha Iyer. 

20 L. W. 148 : (1924) M. W. N. 538 : 

1924 Mad. 797 : 80 I. C. 664: 47 Mad. 700 : 

47 M. L. J. 201. 

Rules. 1 and 7 (D^Candidate deemed 

to be duly elected under R. 7 (1) — Validity of elec- 
tion of — Dispute as to— Decision of — District or 
Sub Judge— Jurisdiction — R. 1 — Scope of. 

Under the rules framed by Government for 
the decision of disputes as to the validity of an 
election held under the Madras District Munici- 
palities Act. 1920, the District or Subordinate 
Judge has no jurisdiction to decide a dispute 
when the number of candidates being less than 
the number of vacancies a candidate has been 
deemed to be duly elected under R. 7 (1) of the 
Rules for the conduct of elections, 

R. 1 must be limited in its scope to cases 
where a poll has been held. [Jackson, J.) 
Srinivasachariar V. B. S. Venkatarama Aiyar 

47 M. L. S. 762. 

MADRAS ESTATES LAND ACT (I OF 1908), S. 3- 

Melvaram and Kudivarm interests in land 
granted to one person — The lands if form an 
''estate*' . 

Where it was found that the melvaram and 
the kudivaram interests in the lands of the village 
of Mangal were at some time before 1723 
granted by a Raja of Tan] ore, and regranted in 
1723 by the then Raja of Tanjore, to the Temple, 
Held that the lands in suit are not an ’‘estate” 
within the meaning of Act I of 1908. [Sir John 
Ed^ef) Naina Pillai Maracayar v. Ramana- 
THAN Chettiar. 47 Mad. 337 : 

22 A. L. J. 130 : 34 M. L. T. (P.C ) 10 : 

(1924} M W. N 293 : 1924 P. C. 65 : 

L. R. 5 P. C 33 : 10 0 & A L. R. 464 : 

28 C. W. N. 809: 82 I. C. 226 : 51 1.A. 83 : 

19 L.W. 259 : 46 M. L. J. 546 (P.C.). 

S, 3 (2) (d) — Estate — Minor inam — 

Mokhasa grant— Pre- settlement inam — Jurisdic- 
tion — Civil or Revenue Court. 

A minor inamdar in a Mokhasa is a landholder 
45 M, 716 Rel. The land in dispute was part of 
the Nuzvid 2emindari and the village in which 
the land was situate was granted as Mokhasa in 
1747. The mokhasa was not excluded from the 
2emindari at the time of the Permanent Settle- 
ment and that was treated as part of the Zemindari 
Held that it was an estate within the meaning 
of S. 3 (2) [d) of the Estates Land Act and the 
Civil Court had no jurisdiction to entertain a 
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■suit for ejectment by the inamdar. {Sfeficer 

■ and Kumaraswami Sastri^ JJ.) Sanagvarapu 
JWALA Lakshmi Narasimham 2;. Veerabhadradu. 

(1924) M. W. N. 244 : 19 L. W. 611. 

1924 Mad. 589. 

S. 3. Cl, 2 .{d)~Inam — Grant of both 

rtitlvaram and Kudivayam — Tenant holding 
fr^m grantee — Rights of — Claim of occupancy 
right. 

Where it was found that at the time of the 
grant of an iaam both the raelvaram and the 
kudivaram were granted and sabsequently the 
land was let by the grantee to tenants who 
claimed permanent rights of occupancy in the 
land held, that the land not being an estate with- 
in the meaning of S 3, CL 2 (d) of the Madras Es- 
tates Land Act, the tenants were rtot entitled to 
an occupancy right under the Act and they had 
not succeeded in proving that they were entitled 
to occupancy rights apart from the Act. Neither 
the payment of uniform rent nor the construction 
of wells and the transfer of the holdings would 
amount to proof of their occupancy rights. {Jack- 
son, /,} Pandikalva Chenga Reddi V. Ven- 
kata Lakshmi Narasayya. 

35 M. L. T. 56 : 20 L. W. 549 : 

(1924) M. W. N. 761. 

S. 3 (2) {^)—lnamdar—Suit in ejectment 

— Claim of permanent occupancy. 

There is no presumption that an Inam grant is 
z grant of the land revenue only and each case 
must be decided with reference to the circum 
■stances connected with it. When the origin of 
the tenancy io not known, evidence of the acts 
and conduct of the parties constitutes the best and 
the only evidence to prove the nature of the ten- 
ancy, Where it is found that for three genera- 
tions the defendant’s family have been occupying 
the land without any alteration in terms and 
• at a uniform rent it may be held that the %iant 
has proved his claim of permanent tenancy. 

■ katasubba Rao, J.) Chidambara Gurukkal v. 

■ SlVAGNANA SuNDARAM PILLAY. 

(1924) M. W. N. 487: 
1924 Mad. 833 : 79 I. C. 619 : 47 M. L. J, 598. 

S. 3 (2) (e) — Pre-settlement inam — Es' 

dates — Test of. 

A pre-settlement inam will not form part of a 
Zemindari unless it falls under any of the clauses 
of S. 3 (2). It is necessary to see if at the time of 

■ the Permanent Settlement the pre-settlement inam 
was treated as part oc the assets and the income 

Taken into account for the purpose of the grant of 

■ the Sanad. The question has to be decided with 
reference to the terms of the Sanad and Ss. 3 

; and 4 of Regulation XXV of 1802. 

Where a mokhasa granted as inam was not 

■ excluded from the semindari at the time of the 
Permanent Settlement and was treated as part of 
the Zemindari, it falls under the definition of 
“estate”. 

When at the time of the P, S. lands which the 
Govt, might have excluded from assessment under 
S. 4 of the Regulation of 1902 were actually in- 
cluded in fixing peisheush and where Government 
.and the Zemindar acted on the footing that the 
nam forms part of the Zemindari, the tenants 
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cannot question the acts. [Spencer and Kttmara^ 
swami Sastri, JJ.) Mulpuri VeerabhadrUdu v, 
Medapudi Subbarina. 78 I. C. 287. 

S. 3 (5) — Darniila inam lands — Suit for 

possession by inamdars against tenants-- Juris- 
diction — Civil or reve7iue courts — Inamdars al- 
leging to be originally kudivaramdars only — 
Subsequent grant of melvaram — Effect 

The plaintiffs who were darmila inamdars 
brought a suit in a civil court for recovery of 
possession on the strength of oral lease given to 
the defendant. They alleged that they owned the 
kudivaram interest to start with and that it was 
only subsequently that they obtained by grant the 
melvaram interest from the Zamindar. On the 
question arising whether the suit was cognizable 
by the civil or revenue courts, held, if the plaint- 
iffs proved that they originally owned the kudiva- 
ram and were subsequently granted melvaram 
they would not be land holders within the mean- 
ing of S. 3 (5) of the Estates Land Act and could 
maintain the suit in the Civil Court. 45 M. 716 : 
M. L. J. 229 (F. B.) dist. 39 M. L. J. 225 (F. B.) 
followed. [Krishnan and Odgers, JJ.) Ganjam 
Manikyamba V. Pasala Mallayya. 

20 L. W. 387 : 1924 Mad. 782 ; 

35 M. I. T (H. C.) 70 : 1924 M. W. N. 779 : 

82 I. 11 . 929 : 47 Mad. 942 : 47 M, L. J. 393. 

S. 3 (5) — Mokhasa — Minor inamdar — If 

a landholder. 

A minor inamdar in a mokhasa is a landholder 
within the meaning of S. 3 (5), [Spencer and 
Kumaraswami Sastri, JJ.) Mulpuri Veera- 

BHADRUDU V, MEDAPUDI SUBBARINA. 

78 1. C. 287. 

Ss. 5 and 12b--Sale of a ryoV s holding for 

arrears of rent — Effect on prior incumbrance — 
Mortgage created after the Act in renewal of a 
prior mortgage before the Act— Decree on mort- 
gage — Rights of purchaser at execution sale. 

A ryot’s holding had been mortgaged by him in 
1897 and for a portion of the amount due under 
that mortgage he executed a fresh mortgage of 
the holding in 1909 after the Madras Estates 
Land Act came into force. In execution of a 
decree for sale on the latter mortgage the plaintiffs 
purchased the holding. In the meanwhile the 
landlord had brought the holding to sale in execu- 
tion of a decree for arrears of rent and the holding 
was purchased by the defendants. On a ques"^ 
tion arising as to the rights of the two rival 
purchasers, held that the plaintiffs’ purchase 
prevailed. 

K mortgagee by taking a further security for 
his money that is charged upon land cannot be 
taken to have intended to give up his right under 
the earlier deed. The plaintiffs in the present case 
could rely on the rights under the earlier mort- 
gage as against , the defendants whose rights must, 
under S. 125 of the Madras Estates Land Act, be 
treated as subject to those rights. 23 A. 313 Rel. 
on. [Krishnan, J.) Sreekanta SUNDAraramiah 
V. Venkatasubbiah. 

11924) M.W.N. 320 : 1924 Mad. 619 (2) : 
34 M.L.T. (H.C.) 107: 19 L.W, 537 : 46 M.L.J. 380. 

S.^ 6 — Kamatam lands Permanent oc- 
cupancy rights — Waram tenants. 
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S 6 of the Estates Land Act does not confer 
permanent occupancv rights in lands which are 
Kamatara, 

Tenants paving waram cannot convert them- 
selves into permanent oxupancy ryots by mere- 
ly asserting that they hold the land under such a 
right. [Krishnan, /,) Palani Nayakkan v. Par- 

VATl AMMAL. 

82 I. C. 597 : 1925 Mad. 291. 

-Ss 8 (4) 153, 157 and ISQ~ Landholder 

purchasing kudivaram interest in holding — Ejec- 
tion of non-occupancy ryot under time-expired 
lease for one year — Jurisdiction of Civil Court — 
Benamid^r- Right to sue in ejtctment. 

Held fay the lull bench ; S. 153 of the Madras 
Estates Land Act is Oi ly exhaustive of the 
grounds on which a suit to eject a non-occupancy 
ryot can be hied before the Collector. The sec- 
tion di es not prohibit the ejectment of a non- 
occupancy ryot on grounds other than those 
St ecitied therein and a suit for ejectmei t based 
on such grounds can be maintained in the civil 
court. Observadon of Spencer, J, in 26 M. L. J. 
285 approved. [Coutts Trotter, C» 7. Ramesam 
and Wallace, JJ d Govinda Naidu ChenGAL- 
ROYA Mu DA LI. 

35 M. L. T . (H. C.) 29 : 1925 Mad. 22 : 

47 Mad. 896 . (1924) M. W. N. 733 : 

47 M. L. J. 415. 

Ss. 24 and 187 — Enhanced rent — Claim 

or—Coniract between landholder and ryot» 

S. 24 uf the Madras Estates Land Act precludes 
the landholder from claiming enhanced rent 
under contracts entered into with the tenant 
whether be-oie or after the passing the Act. 
Wevadoss, J ) Srfewfdhandhi Swamigal v. 
Valai Ibrahim. 20 L. W. 582 

tl924) M. W. N. 897 : I9ii4 Mad. 897 

• S. 125 — Rent sale— Defaulter r emainirt g 

in posses ton — Mortgage — Execution sale — Right 
cf purchaser , 

Where a person purchases a holding in execu- 
tion of a decree f r arrears of rent he tabes it free 
of incumbrances created after the Act but subjeci 
to those cieated before the Act. Where the 
lanalord who purchased a holding at a rent sale 
never put an end to the encumbrance on the 
holding but accepted rent fr. m the plaintid who 
was a put chaser in execution of a mortgage 
decree against ihe defaulter, the landlord cannot 
thereafter defeat the rights of the plaintiff, 
[Wallace, J.) Pachalla Doraiswami Iyengar v. 
Sri Mahant Pkayag Dasjee Vaku. 

(1924) M. W. N. 670 : 82 I. C. 721 (2) : 

1924 Mad . 918. 

$. 13 1 — Sale for arrears of rent — Deposit 

4n Court — Amount of arrears not known but 
amount required by Collector paid on — Delay — 
Rower of Court to excuse, 

L A sale lor arrears of rent was held on the 
13th of March 1922 On 6th April, an appli- 
cation was rut in, for the purpose of setting aside 
the sale on the ground of irregularity. The De 
puty Collector, probably under the impression 
that no application whould lie to set aside the sale 
on the ground of irregularity advised the petitioner 
it so inclined, to apply to set aside the sale under 


MADRAS ESTATES LAND ACT, S. 206. 

S. 131 of the Estates Land Act. He'put in the ap- 
plication and deposited Rs. 150 at the time. Ttie 
peiitioner was asked to come on the 10th April 
for the purpose of ascertaining the balance to be 
deposited. On the lOth April the petitioner came 
and wanted to know how much more he bad to 
pay and on ascertaining the amount he paid it. 
The money having been drawn out by the 
purchaser who had no objection to the sale 
being set aside though the period of 30 days . 
had expired when the full amount was de- 
posited, the Court below set aside the sale. 
Held that the delay in depositing the entire 
amount was due to an act of the court that 
the court had power to excuse the delay and that 
there was no grrund for interference in revision. 
yKumaraswami Sasiri, J.) Adimoola MudaliaR 
V. Manicka Mudaliar. 34 M L. T. (H C ) 10 : 

1924 Mad 592 : (1924! M. W N. 230 r 
78 I. C. 143 : 19 L. W. 238 : 46 M. L. J 329, 

S. 163 (2) — Suit for mesne profit s-Waste' 

land — Occasional cultivation — If converts land 
into ryoti land. 

Ryoti land does not include waste land where 
no cultivation is ordinarily carried on. When 
the definition of ryoti land speaks of cultivable 
land it means land that is ordinarily and usually 
cultivated and does not refer to waste land even 
though waste land can at times be cultivated with 
labour and expenditure of money. A suit tor 
mesne profits in respect of such waste lai d can 
be entertained by the Civil Court. [Knshnan^ 
7.) Areti SuBBwyA V. Sri Raja Venkata. 
Ramiah Appa Rao Bahadur, 

34 M L T. 233 : 1924 Mad. 832 t 
19 L. W. 626 (H. C.) : 79 I C. 718 2) : 
(1924) M. W. N 630 ; 47 M L. J. 469. 

S, 205 — Order of District Collector — > 

Powers of Board of Revenue to revise the order. 

Tne Board oi Revenue acting under Section 
205 of the Madras Estates Land Act has no power 
to revise an order of ihe District Collector passed 
on an appeal from the orders of the Sub Cohector. 
The remedy of the aggrieved party is by way of 
revision to the Hi^h Court, [Marjoribanks, F. 
M ) Ragunatha Patro v, Govinda Patro. 

19 L. W. 569. 

Ss. 205 and 74 — Order of Revenue officer 
—Revision application to Colleot or— Rejection 
of — Revision application to the Board — Main- 
tainability of. 

Where the order of a Revenue officer was 
taken up in revision to the District Collector and . 
ha saw no reason to interfere with the order, a 
revis’on application to the Board of Revenue is 
maintainable. 

In such a case the Board is not moved to revise 
any order of the District Collector but to revise 
the order of the Revenue officer which order 
the District Collecter saw no reason to interfere 
with. S. 74 of the Estates Land Act deals with ap- 
plications for appraisement only in cases where 
the relationship of land holder and ryot is undis- 
puted in regard to the particular land in respect 
of which application is made. (Marjort banks,. 
E. M.) Dasari -Kambayya Dhora V. Notobai 
Chowdari, 19 L, W. 661. 
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3IAD. HERIDITARY VILLAGE OFFICES ACT, 

S. 13. 

MADRAS HERIDITARY VILLAGE OFFICES ACT 
(II OF 1895), S. 13 and 21 — Blacks mii htdni — 
Lf^ssee of — Suit for emoluments —Jurisdiction — 
Collector 

Ss. 13 and 21 of Madras Act III of 1895 should 
be read together and in spite of the generality of 
language of section 21 the jurisdiction of the 
Civil Court is taken a vay only in those cases 
where it is conferred on the Revenue court by S- 
13. A lessee of the office of a vidage blacksmith 
can sue for recovery of the emoluments before the 
Civil Couit. If a holder of the office wants to 
sue, the legislature has provided the revenue 
court as his forum ; if any other person is suing 
it has provided the ordinary Civil Court. [Jackson^ 
/.) SaHADEVA. REDr.1 u, LiNGAPPA ASAPI. 

20 L, W. 451 : 82 I. C. 942 : (1924) M. W- N. 833 ; 

1924 Mad. 867. 

MADRAS HIGH COURT RULES (Appellate side), 
R. 41 — Appeals from insolvency — Jurisdiction — 
VakiV s fees. 

The proper construction of R 41 of the Appel 
■late Side Rules is that “ Original Side ” in the 
Rule means the Original Side when exercising the 
jurisdiction referred to in the preamble to the 
Original Side Rules and it was not intended to have 
and has no application at all to insolvency. That 
being so, the privileges under R. 4i of the, Appel- 
late 'ide Rules as to special fees in difficult cases 
extend to appeals to the High Court from its 
Insolvency side* {Schwabe^ C. /. and Ramesam^ 
/.) Official Assignee of Madras v. Official- 
Assignee OF Rangoon, 19 L- W 316 : 

(19241 M W. N. 458 : 1924 Mad. 662 
34 M. L T. fH.C.) 99 : 46 M. L. J. 580. 

MADRAS IMPARTIBLES ESTATES ACT, S, 4— 

Impartible estate — Assets of deceased holder — 
Decree for money against predecessor — Execution 
against money payable under a lease granted by 
predecessor hut for period subsequent to his death 
— Motioy if assets in the hands of successor. 

In execution of a decree for money obtained 
against a previous Zamindar of Avakudi plaintiff 
appi ed for attachment of certain sums of money 
payable to the succeeding Zemindar under a 
lease which was granted by the previous Zamin- 
dar, but for a period subsequent to his death. The 
decree was sought to be executed against the 
succeeding Zamindar as the legal representative 
of his predecessor against the assets in his 
diands. 

Held, that the money sought to be attached 
could not be considered to be the assets of the 
Zamindir at all, for it was money that had ac* 
crued due after the la^e Zamindar's death and 
after the estate had passed into the hands of his 
successor by survivorship. 

If the judgment-creditor was able to show 
■that his debt was for a sum of money borrowed for 
the benefit of the estate, under S 4 of the Madras 
Impartible Estates Act, his debt would be a debt 
binding on the impartible estate and he would 
be entitled to enforce bis debt as against the estate 
in the hands of the succeeding Zamindar. Even 
then the Zamindari would not become the assets 
■of the late Zamindar in the hands of his successor, 
.and the proper remedy of the plaintiff would be to 


MADRAS LOCAL BOARDS ACT, S. 16- 

bring a suit, and, after obtaining a declaration 
that his debt was biudn-ig on the impartible 
estate and upon ihe income that had accrued due 
from the impartible estate in ihe hands of the suc- 
cessor, to apply then in execution of his decree 
to have ir executed against such property- 

The learned Judges declined, in the circum- 
stances of the case, to convert the exi.cution 
peiti on into such a suit. {Knshnan and Waller, 
JJ ) Immudipattam Janakirama K K, S. N. 
Bommayya Naicken V. Subramama Iyer. 

1924 Mad. 507 : 11924) M. W. N. 342 : 

46 M. L. J. 374 

-S. 4 — Successor to impartible estate — 

Liability for debts of predecessor— Breach of 
trust — Misapplication of trust funds. 

Where a decree for money was passed against 
the holder ot an impartible estate in respect of 
his misapplication ot the funds of the temple 
of which he was the trustee and the judgment- 
debtor died and the estate passed to his son, 
held, that the impart'ble estate in the hands of 
the son was not liable for the decree debt of the 
deceased Zemindar. 30 M. 454 ; 8 I. C. 392 dist. 
{Krishnan and Odgers, JJ,) Venkatalingam 
Nayanim Bahadur v. Arunachalam Chettiar. 

19 L. W. 132 : ll924) M. W. N. 214: 

78 I. C. 1012 : 1924 Mad. 511. 

ACADEAS LAND ENCROACHMENT ACT (III OF 
1905 Ss 7 and 14— Levy of assessment — 5»ui t not 
brought within 6 months from that date— Effect 
oi— Bar of smt— Levy of asse-sment od' tenants 
— Right of Zamindar to sue. See Mad. Perm. 
Sett. Regn. S. 4. 47 M. L. J. 784. 

S. 14 — Suit for declaration — Cause of ac“ 

tion — Limitation— First notice — Service of — 

Effect. 

Plaintiff was in occupation of some land culti- 
vating it by a tenant. The Government claimed 
that it was their land and on the 17th of April, 
1919 the Govt, sent her a notice to quit under S.6 
ot Act HI of 1905, Nothing iiappeued for a time. 
In May, 1919, the plaintiff put in a pehtion for a 
review of this notice to the Deputy C Hector. On 
18th Septr. 1919 the Deputy Collector dismissed 
the review petition. On 2nd Octr 1919, an order 
which amounted practically to a notice to quit 
went to the plaintiff. On 22nd Deer. 1919 the 
plaintiff filed the present suit for declaration of 
her title. Held that the suit was not barred and 
that the plaintiff need not, if she so chose, treat 
herself aggrieved by the notice of l^th April 1919 
39 M. 727 dist (Coutts Trotter, G, J, and Rame^ 
sam, J.) Kummati Veetil Kotta Parambath 
Maliyakkal KuNHiBi V. Secretary of Spate 
FOR Imdia. 35 M L T. (H. C,) 74 : 

20 L W. 288 : 1924 Mad. 825 : 

82 I. C. 414 : 47 Mad. 927 : 1924 M. W. N. 765 : 

47 M L. j. 379. 

MADRAS LOCAL BOARDS ACT (V OF 1884). Ss. 16 
and 144 — Rules 33 [e) and 35 of rules framed under 
5.144 Validity —Order setting aside election on 
ground specified in R. 33 [e] — Validity— Inquiry 
— Opportunity to show cause against order— 

N ecessity— Rule authorised by Act but purporting 
to he framed under wrong section — Validity. 
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MADBAS LOCAL BOAEDS ACT, S. 56, 

Rule 33 ie) and Rule 35 of the rules framed by 
the Locol Government under S. 144 of the Madras 
Local Boards Act of 1884 are not ultra vires. 

An order setting aside the election of a person 
on the ground specified in R. 33 {e) that is, that 
presence of the person in the Taluk Board as a 
member would bring the Local Fund Administra- 
tion into contempt is not invalid on the ground 
that there was no enquiry by the Government 
into the matter, and that no opportunity was given 
to the person affected to show cause against the 
allegations made against him- 

Where the Governmeut makes a rule which it 
is empowered by the Act to make, the fact that it 
purports to make the rule under one section ra- 
ther than another would not he a ground for 
holding that the rule is ultra vires. {Odgers, /.) 
Kona Thimma Reddi v. The Secretary of 
State for India. 47 Mad. 325 t 19 L. W. 59 : 

(1924) M. W. N. 146 : 1924 Mad. 623 : 
33 M. I. T. (H. C.) 256: 78 I. C. 91 : 46 M. L- J. 60. 

S. 55 (2) (iv ) — Disqualification for elec- 
tion — Honorary Magistrate — Resignation of office 
— If removes disqualification — Acceptance by 
Government necessary. 

An Honorary Magistrate who is disqualified for 
election as a member of a Local Board under 
S,55 (2){iv) of the Madras Local Boards Act cannot 
relieve himself of that disqualification by merely 
submitting his resignation to Government. The 
disqualification subsists until the Government 
accepts the same. 45 M. L* j. 798 referred to, 
{Jackson, I.) The President Taluk Board 
HSPET V. JUTUR Chandrappa. 

1925 Mad. 173 : 20 L. W. 868 : 47 M. L. J, 774. 

; S. 73 PROVISO— '‘Teituwr’—Mdamwg of 

— Licensee from inaindar — Payment of local tax 
hy intermediate landholder — Right to recover 
from licensee. 

A licensee under a dhartnila inaradar in a 
Zamindari, for a period of ten years with^a right 
to tap date trees is not a ‘‘tenant” within the 
meaning of S. 73 of Madras Act V of 1884 so as 
to be liable to his licensor for the land cess paya- 
ble by the latter under the Act, [Wallace, J.) 
Chintakayala Thammiah Naidu Garu V. Attil 
Musahah, 

35 M. L. T. (H.C.) 67 : 82 1. C. 891 : 

(1924) M. W. N. 769 : 1924 Mad. 818 : 

20 L. W. 453 ; 47 M. L. J. 383. 

■ (XIV OP 1920), S. 57— Rw/es by Local 

Government — ■Rt{les l,^ \?))and 12 (2) — Election 
of President of a Taluk Board — Objection' to 
election— Scope of the enquiry — Decision of 
District Judge — Persona designata — Court — 
Pinaliiy of decision — Revision — Interference by 
High Court— C. P. Code, S. 115. 

A District Judge enquiring into an objection to 
the election of the president of a Taluk Board 
under Rule 1 of the Rules made by the Local 
Government under Madras Act XIV of 1920 is 
not a persona designata but a “Court’* subject to 
the revisional jurisdiction of the High Court under ; 
S. 115,. C, P. Code. National Telephone Co., Ltd. ' 
t. Postmaster-General (1913) A. C. 546, 562 
relied on. 


MAD. PERMANENT SETTELEMENT RGN. S. 4, 

The decision of the District Judge on the- 
enquiry is revisable by the High Court in spite of 
the fact that his decision is declared ” final ” by- 
S. 57 and R. 12 (2) of the rules framed under the 
Act. 

The petitioner, a qualified person, was appoint- 
ed a member of a Taluk Board by the President 
of the District Board acting under S 9 of the 
Local Boards Act- Subsequently the petitioner was 
duly elected President of the Taluk Board. A 
petition was thereupon filed before the District 
Judge for a declaration that the election might be 
declared void and annulled and that the res- 
pondent, a defeated candidate in the election, 
should be declared to be duly elected. The 
District Judge held that the petitioner had net 
been properly appointed a member of the Taluk 
Board and was therefore not eligible for the 
election to the Presidentship of that Board and^ 
annulled his election. The petitioner preferred a 
revision petition to the High Court. Held, that in 
the absence of any of the disqualifications 
enumerated in Ss. 55 and 56 of the Madras Local 
Boards Act the appointment of the petitioner by 
the President of the District Board could not be 
questioned by the District Judge. Further it 
was not competent to the Judge on a petition 
dealing with an election to the Presidentship to 
go into the question whether a particular 
candidate was duly appointed a member of the 
Taluk Board'. The . order of the District Judge' 
was therefore set aside. (Schwahe, C J., Ratnesam 
and Waller, JJ.) Kokku Parthasarathy Naidu* 
V. Kaleswara Rao. 47 Mad. 369 : 

19 L. W, 402 : 1924 Mad. 561 ; ; 

34 M. L. T. (H. C.) 50 ; (1924) M. W. N. 212 : 

78 I. C. 98 ; 46 M. L. J. 201. 

{XV OF 1920), S. 221— Toll Contract- 

Money due under --'‘'Other sum'' -Interpretation of. 

The amount due under a contract of lease 
though of the toll cannot be treated as falling: 
within S. 221 of the Madras Local Boards Act — 

“ other sums” in S 221 must be read ejusdem 
generis with what goes before. (Krishnan and ‘ 
Odgers, JJ ] In re Punya Symalo. 

47 Mad. 381 ; 25 Cr. L. J. 352 : 77 I C, 240 : 

1924 Mad. 669. 

MADRAS MDNICIFAL ELECTION RULES, R, 14 

— (1) — Effect of infringement, 

1924 Mad. 38. 

MADRAS PERMANENT SETTLEMENT REGU- 
LATION (XXV OF 1802) S. 4 — Zammdari — Lands 
in, dedicated as cattle-paths prior to Permanent 
Settlement — Declaration of Zamindar's right tc^ 
— Suit for — Villagers using lands as cattle-paths 
if necessary parties ic — Maintainability of suit 
against Government— Conditions — Onus of proof 
on 'Lamindar — Land Encroachment Act of 1905 
' — Penal assessment — Levy of, from occupiers of 
lands let in hy Zamindar — If affords cause of'' 
action to Zamindar — S. 7 of Act — Preliminary 
notice under — If affords cause of action — Lakhi- 
raj lands — Public roads if. 

The plaintiff claiming to be the 2^amindar of a., 
village included in his estate, sued the Secretary- 
of State for India in Council for a declaration oh 
ownership and for recovery of possession and for- 
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MAD. PRESIDENCY Sm. C. C. RULES. 

injunction in respect of certain puntas or lands 
used as caitlepaths in that village. 

The plaintiff’s case was that the suit puntas 
were dedicated for public use by the plaintiff’s 
predecessors, that subsequently about the year 
1883 the plaintiff’s predecessors unlawfully 
entered upon the puntas and diverting them from 
their use as highways, let them to agricultural 
tenants, and doing so for over the statutory 
period succeeded in reducing them to their owm 
private ownership ; that in 1914, after the plain- 
tiff had acquired an absolute title in respect of 
the suit lands, the Government took proceedings 
under the Land Encroachment Act, III of 1905 
against the tenants in occupation let in by the 
plaintiff, and that, as the lands did not belong to 
the Government, their action under the Act was 
ultra vires^ No members of the village commu- 
nity that used the suit paths in exercise of their 
communal rights were made parties to the suit. 

It was found that the suit lands had been used 
as puntas even before the Permanent Settlement; 
that the lands had not been dedicated as highways 
by plaintiff’s predecessors in interest, as alleged 
by the plaintiff; that the plaintiff had faded to 
prove that the right which the public g^t by dedi- 
cation of the puntas for use as a means of com- 
munication had ceased owing to disuse, or other- 
wise; and that the plaintiff had not acquired any 
prescriptive right over them. 

Held, that the suit was rightly dismissed by the 
Court below. 

Per Officiating Chief Justice', — The fact that 
assessment was levied under the Land Encroach- 
ment i^ct from the occupants of the suit lands 
would not give the plaintiff a right of action 
against the Government. Further, as the suit was 
not brought within six months from that date, it 
was barred under S. 14 of that Act. A prelimi- 
nary notice served on the plaintiff under S. 7 of 
the Act did not give rise to a cause of actijn. 

The right of the public to the enjoyment of the 
whole width of land which has been set 
apart from time immemorial for use as a public 
way stands upon a higher footing than a mere 
easement over property belonging to another. 

Per Srinivasa Aiyangar, J. — The plaintiff in effe- 
ct seeks a declaration that by adverse possession 
he has become the private owner of the suit 
lands, No such declaration can be made, as the 
members of the village against whom plaintiff’s 
possession was alleged to have become adverse, 
have not been made parties to the suit. 

The suit lands are not “lakhiraj lands” within 
the meaning of S. 4 of Regulation XXV of 1802. 
{Spencer, 0. C. /. and Srinivasa Aiyanga7% /.) 
Sree Raja Rao Venkata Kumara Mahipathi 
S uRYAN Rao Bahadru v. Secretary of State 
FOR India in Council. 47 M. L. J. 784. 

MADRAS PRESIDENCY SMALL CAUSE COURT 
BUIES, 0. 37, R. 1 and form 18 — If ultra vires, 

1924 Mad. 46. 


MDRAS PROPRIETARY ESTATE VILLAGE SER- 
VICE ACT (II OF 1894) S. 15 (cl. 2)— Validity of 


MADRAS REVENUE RECOVERY ACT, S. 63. 

notice to the proprietor by the Divisional officer 
-^Appointment by sub. divisional officer against 
proprietor' s nomination — Validity of. 

A notice to the proprietor under S. 13 of the 
Act calling upon him to send in his nomination 
is the' statutory duty cast upon the collector and 
it cannot be stated that any notice by a subordinate 
fulfils the conditions under the Act. (2) Where 
the divisional officer issued the notice and did not 
receive any nomination from the proprietor 
within the prescribed time, and he thereupon made 
the appointment himself. Held that the nominee 
of the divisional officer was not validly appointed 
as his action is unwarranted and illegal. (Devadoss 
J.) Dhenuvakonda Venkatasubbayya V. Raja 
OF Venkatagiri. 20 L. W. 826. 


MADRAS REGULATION (II OE 1819,) S, 2— Judi- 
cial Proceedings — Effect of — Reasons for policv 
if open to attack. 76 l.C. 187 : 25 Cr. L. J. 123, 

(X of 1831) S. 2— Sale of minors estate — 

Regular course of inheritance — Meaning of — If 
exclude survivorship — Madras Revenue Recovery 
Act [11 of 1864), S, QZ— Effect of — Unregistered 
landholder. 

S. 2 of the Madras Regulation X of 1831 is 
wide enough to cover property belonging to a 
joint Hindu family and devolving on a minor by 
the operation of the law of survivorship. Regula- 
tion X of 1831 applies to all minor owners of 
property, whether registered or not. S. 63 of 
Madras Act II of 164 does not limit the applica- 
tion of the Regulation to the case of registered 
owners of property who are minors. 41 M. 783 
referred to. {Ramesam aud Reilly, JJ ) Katta 
manchi Krishna Reddi v. Ramakrishnayya 
Chetty. 20 L. W. 794 •. 47 M. L. J. 667. 


WABnAS REVENUE RECOVERY ACT (II OF 
1364.) S, 63— Effect of — Unregistered landholder 
— Sale of minor’s estate — Legality of. See Madras 
Regn. X of 1831, S. 2. 47 M. L. J. 667* 

Revenue Settlement — Lands assessed as 

dry — Rates if can he altered during period of 
settlement — Levy of enhanced rate — Suit against 
Government— 'If lies— If a bar. 

Once a settlement is duly notified by Govern* 
raent the Collector acting under the orders of the 
Board of Revenue cannot vary the rates of asses* 
ment. The annual payment fixed is incapable of 
being increased during the period for which the 
settlement is made. 40 Mad. 886 at 897 followed. 

Where lands assessed as dry at a Revenue 
Settlement are, within the period of 30 years for 
which the settlement is to remain in force, re-as- 
sessed as wet and an enhanced rate is levied, the 
re-assessment is illegal and ultra vires and the 
assessee is not debarred by S, 58, Revenue Reco- 
very Act, from filing a suit to have the enhance- 
ment declared illegal and for the recovery of the 
excess amount levied. 

As the Government may be trusted to see that 
justice is done in accordance with decrees of 
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MAHOMEDAN LAW, 

Court; in such cases no permanent injuncUon need 
be passed against the G jverameDt restraining 
them from levying enhaoced rate. (Devadoss and 
Jackson, JJ,) Secretary of St\te v. Ramanu- 
JACHAKIAR 20 L. W. 973 : 47 M L. J. 780. 

MAHOMEDAN LkW— Divorce— Inability to sup 

port wife^Effect, 

Under the Uanaft Law, mere inability to main- 
tain the vvife is no ground for gra”ting a divorce 
J.) Sreemati Asmati Bibi v. Sai 
MUDUI PATHAN. 79 I. C. 991. 

Dower — Agreement to pav by husband 

— Age of inaj rity. See Majority Act S. 2. {Suhra- 
wardy and Duval, JJ,) Mozharul Islam v. 
Abdul Gan: Ala. 80 1- C. 914. 

Dower— Ri^ht of widow — Lien— Posses- 
sion — Precedents — Value of* 

Where witn the express or implied consent o' 
the hu band or his other heirs a Mahomedan Jad\ 
takes possession of his estate she has a lien there- 
upon for her dower debt and can liquidate b> 
appropi iatiiig the rents and profits. Other vvise her 
righ’s are the same as those of a simple money 
credit* r. 38 All. 58i (P C) relied on. (RanHn 
and GhoseJJ.) Sabur Bibi v. Ismile Sheit^h. 

40 C. L. J. 171. 


Dower —Right of widow — Nature of, 

A widow’s right to dower does not amount to a 
charge jh ner husband’s property unless she is 
in passes>ion at the time of his death. She is 
however a creditor of her sons to the extent of 
her duwer debt and her right hiS precedence over 
debts incurred subsequent to the marriage. {Ken- 
dall, A, ). C.) Zamin Husain Khan v, Tasadduq 
Ali Khan. 80 I. C. 692 : 1925 Oadh 171. 

- Dower— Widows lien — Extent of. 

Wne^'e a vlabomedan widow ts in lawful and 
peaceiul possession of her husband’s property in 
lieu of her unpaid dower the heirs eannot obtain 
possesdon wi hout satisfying her dower. Nor is 
she liable to be sued piecemeal by every separate 
heir. She is entitled to retain the entire prope'ty 
until the entire do ver is py»d. {Daniels, J.) Mt. 
Ian Bibi v, Mt. Batulan Bibi. 

78 I. C. 214 {IJ ; 1924 All. 729. 

Gift “Delivery of possession — Necessity 

for. 

Where a deed of g’ft is executed by a person 
governed by the Mahomedan Law and the 
possession of the property comprised in the gift 
has not been delivered, the gift would be V( id 
ab initio, and no question of limitation will arise 
in such circumstances. The right of the plaintiff 
to impeach such a gift can only accrue from the 
moment when by receipt' of possession the gift 
becomes ope'-ative bylaw. {Kanhaiya Lai, J) 
Mulani V, Maula Bux. 46 A. 260 : 

22 A. L. J. 149 : L. R. 5 A. 104 : 78 I. C 222. 

1 A. 370 

* -Gi t —Hiba-bil-ewitrz — Past se^v ces — 
Gift in lieu of —Revocation — Power of donor* 


MAHOMEDAN LAW. 

Under the Mahomedan ’aw past services ren- 
deied are not p'^operty and a gi ft made only in 
consideration of past services is revocable at the 
pleasure of tbe ^onor. Such a gift is n da htba- 
lil-ewaz and past services are not ‘’property" in 
the legal sense. A donor may revoke the gift 
even where he has purported to waive his right 
of revocation at fhe time of or after the declara- 
ft m of g'ft provided that where he has accepted 
s ^mething in return for the waiver, he cannot 
revoke the gift 

Per Wazir Hasan, A. J. C.— The narow sense 
in wh’ch the Mabomedan jurists uaderstnod the 
term ‘ property” is wholly unsuited to the modern 
and progressive state of society. [Dalai, J. C. and 
Wazir Hasan, AJ.C.) Imdad Ali v. Ahmad Ali. 

10 0. & A. L. R. 1215 : 1 0. W. N, 868 

Gift of house and lands — Delivery of 

possession of house — Lands mortgaged and in 
mor* gagee^ s possession — Decree obtaining pos- 
session later — Validity of gift. 

Where a father by a registered gift deed gives 
h^s daughter a house and land, of which he gave 
her possession of the house but the lands being 
in the rossessioo of a mortgagee, the donee got 
possession only later on, the whole gift is valid. 

Quaere If the gift of an equity of redemption 
possession being with the mortgagee is valid. 
iMacleodX J* and Shah, J.) Hashimbt Yakue- 
SAHEB Beg V. Ajamatbi. 48 Bom 896 : 

26 Bom. L, R. 337 : 80 I. C 208 : 

1924 Bom. 410. 

: — Gift — Hiha-'hil-ewaz —Oral evidence — 

A^missibill ty. 

A hiha b’l-ewaz has incidents very different 
from those of a simple gift. For instance the tak- 
ing of possession is necessary to validate a gift 
pure and simple whereas in the case of a hiba- 
bil-ewazthe taking of possession is not necessary . 
It is not open to a plaintiff to adduce evidence to 
prove contrary to the terms of the deed ot gift 
that the transaction was in reality a hiba-bil-ewaz 
[Scott Smith and Fforde, JJ.) H^Fiz Feroz ud- 
DiN V. Sirdar Shah. 6 Lah L. J. 221 : 

79 I. C. 81 : 1924 Lah 562. 

Gift — Mar z-ul-maut-— Validity of. 

When an old Mahomedan of 80 who was suffer- 
ing from carbuncle died on account of the disease 
after executing a deed of gift 4 days before his 
death, the doctrine of marz-ul-maut applies and 
the gift is invalid. [Stuart, J.) Mt. Faiz Bibi v* 
Qudrat ULLAH. 1924 AIL 935. 

Gift — Marz-uUmaut — Meaning of. 

It is not the Mahomedan Law that a woman 
who is pregnant is considered to be suffering from 
a mortal disease and on the face of it would be an 
absurdity to support such a doctrine. The 
Mahrmed^n Law takes the common sense view 
that the danger does not begin until the pains be- 
gin. [Stuart, J.) Syed Shamsul Hasan v. Syed 
I Hasan. 1923 All 173 (2). 

I -Marz ul-maut — Doctrine of- 

I The Mahomedan Law doctrine of marz-ul- 
maut contemplates an apprehension of immediate 
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death. The mere fact the donor was suffer- 
ing from phthisis or that he died a lew dws 
after the execution of the deed is not sufficitnt. 
In fact I'ngering diseases like phthisis remove 
the suspicion of apprehension of immedi- 
ate death on the mind of the patient, {^uhra- 
wardy, J.) Syed Reza Ali v. Kazi Nuruodeen 
Ahmed. 78 I C. m. 

— Marz ul-maut— — Death of hus- 
band during iddat — Right of inheyitance. 

Where a Mabomedan husband p-oaounces a*^ 
irrevocable divorce during bis death illness [marz- 
ul-maut) and dies during his ^Mfe’s iddat the 
Widow is still entitled to inherit to h'm. Condi- 
t ions for marz iil-maut explained. {Kincaid, J C 1 
nni Raymond, A, J. C.) iMt. Bhagbhari v. Mt, 
Khatun. 80 I. C. 118. 

'Gift — Named — Donees— Use of the word 

*waqf. 1924 Lab. 28. 

Gift — Revocation power of donor— 

Hanafi School. 

According to the Hanafi Law a gift cannot be 
revoked after the subject of the gilt was increas- 
ed in value owing to some accession thereto made 
by the donee, which is inseparable from it. 
{Kanliaiya Lai, J.) MULANi v. MaULA Bux. 
46 A. 260 : 22 A. L. J. 149 : L il. 5 A. 104 • 
78 I. C. 222 ; 1924 All. 370. 

Guardianship— Dq facto guardian — Po- 
sition of. 

Under Mahomedan Law, a de facto guardian 
has no recognised position and is no better han 
an officious intermeddier. {Ki ‘khede, A. J C.) Na- 
RAYAN V. DhaRMA. 81 I. C 273 : 1925 Nag. 134. 

Guardianship — De facto guardian — 

Powers of alienation. 

The de facto guardian of a Mahomedan minor 
cannot bind his property by any act whether 
there be any necessity for the act or it vvas for 
his benefit. {Stuart and Maker ji, J J.) G^neshi 
Lal V. Nobin Chandra Bose. 78 I. C. 1024. 

Guardianship — Minor —Mother de facto 

■Guardian. 

Under Muhammadan law a person who has 
charge of the person or property ot a mini r with- 
out bemg his legal guardian and who may there- 
fore he conveniently called a iie /acfo gua' dian, 
has no power to convey to another any right or 
interest in immoveable property which the trans- 
feree can enforce against the infant nor can such 
transferee, if let into possession of -the piopertv 
under such unauthorised trarisier, resist an act'On 
in ejectment on behalf of the infant as a trespass- 
er. [Campbell, J.) Mahomed Saddig v. Khuda 
Baksh. 6 Lab. L. J. 227 : 80 I C 606 : 

1924 Lab. 564. 

: Guardianship — Mother— Sale of immo- 
veable property. 1924 Lab. 200. 

Guardianship — Property uncle and 

nephew. 

Under Mahomedan Law, an uncle is not the 
legal or natural guardian of the property of h s 
nephew and cannot bind him by his acts. (Moti 
Sagar, J.) r?ouRT OF Wards of Nawabzada v. 
Abrar Ali. 1924 Lab 681. 


MAHOMEDAN LAW. 

Hanafi sunni sect — Wakfnamah — 
Wakf making hiynse-f the mutawalli — Reservation 
of wakifs life interest whether invalid — -Power of 
ali ^ radon reserved by ihe wakif — Effect rf ini alid 
clauses — K dure of evidence necessary for a valid 
verbal wakf. 

a suit for a deebration that three was a valid 
wakif for religion- and charitable purposes and 
for an order f it directing the wakif to deliver pos- 
session Hel'i that the intend m of the wakif was 
to create a valid wakf, and that reservation to the 
wakif (1) as muta-' alii of the occupation of the 
pronertv and income, without the corpus is not 
objectionable (23 C W. N. 781 relied up m> (2) 
that th<= wakif as mutawalli may make such alte- 
rations i’l the rule-?, as may be necessary under 

changed, cond’tiotis and that the wakif’s act did 

nof denote ^hat the deed was revocable or that 
he intended to change the corpus (3) that wakf 
was comf-tetely dedicadon. The wakif’s changing 
the character of his possession from owner t) 
mutawalli vva'^ adequate coupled with his carry- 
ing out several ohj'-ct-^ of the trust during his life 
time (4) 'hat the clauses must not be read each 
bv itself bur must be read in connection with 
the whole deed (5: and that the presence of inva- 
lid clause-' in the wakfnamah wi'l not vitiate the 
wakf (6l atid that a verbal declaration of, intention 
to create a wakf is -ufficient when made in the 
presence -T witnesses, who are prepared to testify 
that there was a divesdng ' f property and that 
delivery nf poshes -ion is not essential for a valid 
wakf. [Diichworth and Godfrey-, JP) Mae 
Khin V. Maung Sein. 2 Rang. 495 t 

1925 Rang. 71. 

Ir heritarce- Qureshis of Muttan— Spe- 
cial cust'^m of the family in enntrovendon of the 
Islamic Law— Proof. Mt. Hajra Bibi v Mt. 
JanatBcbi. 76 1. C. 267. 

Inheritance — Transfer of rig h Is — Vali- 
dity. 

The transfer of a right of inheritance before 
that right vests in the transferor is prohibited by 
Mahomedan Law. [Kincaid, J C.ana Rayniand, 
AJ.C.) Mt. Bhagbhafi v. Mt. Khatun. 

80 I. C. 1 18. 

Joint family — Acquisition by one 

member — Presumption 

When the membrrs of a Mahomedan family 
live ill commensalitv they do not form a joint 
family in the sens'^ in which that expression is 
used with regard to Hindus, and in Mahome- 
dau Law there is noL as there is in Hindu Law, 
any presumption that the acquisitions of the 
several members are made for the benefit of the 
family jointly. [Fremantle, S.M. and Burn ^ J.M.) 
Md. Munir Alam v. Ninuth Lohar. 

L. R. 5 A. 101 (Rev.) 

Leeitimacy — Acknowledgment — When 

possible. Man Mohan Saw v. Mahomed Hu- 
sain Khan. 1924 P.191. 

Legitimacy— Presumption as fo 

1924 Oudh 19. 

Marriage— Breach of contract - Damage. 

75 I. C. 746. 


Y D 1924—54 
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Marriage — Consent of the girl— Minor - 

Puberty. 

Where a woman has not attained puberty, in 
fact, when she was married, her consent to the 
marriage is immaterial and unnecessary. Puberty 
is established by natural signs or by age which is 
IS years in males, and 9 in females. The deter- 
mining factor is puberty and, in the absence of 
evidence, the age has to be considered. Where a 
girl has not attained puberty it is open to her 
grand-father to consent to her marriage and a 
marriage celebrated with such consent is valid, 
under the Shiah La^\^ [Mukerji^ J.) ZaitUN v. 
Shaikh Kohmal. 22 A. L. J. 423 : L. E. 5 A. 296: 

79 I. C. 907 : 1924 All-, 870, 

Marriage — Guardian for marriage — 

Marriage by person not guardian — Elfect. Mt. 
Ghulam Fatima v, Khaira . 

771. C. 901. 

: Marriage — Minority — Question if 

defends on Majority Act. 

The Indian Majority Act does not affect the 
Mahomedan Law of Marriage, Divorce, etc. Under 
the Mahomedan Law minority terminates on the 
completion of the l5th year and thereafter a 
person though under 18 years of age can marry. 
{Moti Sagar, J,) Mt. Begum Bibi v. Rahmat 
Khan. 1924 Lab. 673. 

Marriage — Oftion of fubetiy — Princi- 
ple of — Acquiescence. 

The only principle underlying the option of 
puberty under Mah, Law is that there should be 
no acquiescence in the marriage relation after 
signs of puberty appear and the question should 
be decided as one of fact. [Campbell, J.) Khanoo 
V. Mt. Bhag Bhari. 761. C. 45: 1925 lab. 66. 

- — — Marriage — Option of puberty — When to 

be exercised. Mt. Gulam Fatima, v. Khaira. 

77 I. C. 901. 

Marriage— Puberty— Age of Mt. Nawab 

Bibi v. Allah Ditta. 1924 Lab, 188 (2), 

Marriage — Settlement — Ariat — Meaning 

of. 

“ Ariat” is a term used in the Hanaft law for a 
gratuitous loan and the essenHals of an ariat are : 
—(1) that it can be revoked (2) that it cannot be 
transfer of property (3) that it must be for a defi- 
nite period and (4) that it does not devolve upon 
the heirs of the recipient. Where a deed ofgift exe- 
cuted by a father-in-law in favour of his daugh- 
ter-in-Iaw at the time of her marriage with his 
son recited that the donor and his representa- 
tives had no power to make any changes or alter- 
ations in the deed or interfere in any way with 
the property or create a burden thereon and 
there was a transfer of the usufruct and the deed 
did not purport to operate for any definite period, 
it cannot betaken to bean ariat” under the 
Mahomedan law. (Kendall and RuUan, AJ, C5.) 
Mahomed Sher Khan v, Mt. Kamal-un-nissa, 
10 0. & A. L. E. 597 : 79 I. C. 716 : 
11 0. L. J. 703 : 1 0. W. N. 307. 

— -Mutawali de facto — Right to collect 

money due, Muizuddin v. Mahomed Ikhlaq. 

1924 All. 59. 


MAHOMEDAN LAW. 

Property — Joint funds — Presumption. 

The presumption of Hindu law that money for 
acquisitions comes from joint funds is not appli- 
cable to Mahomedans, There is no such thing as 
joint family property among them. [Raymond,. 
A.J.C.) Yusif Mahomed v. Abubacker Ibrahim,. 

781. C. 817 : 1925 Sind 26. 
Religious endowment — Khankh, mean- 
ing of — Succession of eldest son is not by right. 

77 I. C. 1009, 

Representation— Doctrine of. 

In Mahomedan Law there is no representation 
of the family as under the Hindu Law. [Mukerjee- 
and Suhrawardy, JJ.) Lukhan Chandra Man- 
ual v. Takim Dhali. 30 I. C. 357. 

Restitution of conjugal rights — Defence 

in action — Legal cruelty — Simple chastisement. 

In a Suit for restitution of conjugal rights be- 
tween a Mahomedan husband and wife where ill^ 
treatment is pleaded in defence, it need not 
amount to such cruelty as under English Law 
would be sufficient to obtain a divorce. It is 
enough if iU-treatment of some sort w^hich would 
create in the defendant an apprehension to life or 
safety is proved. Simple chastisement once or 
twice does not amount to such ill-treatment. 
[Mukerjee, J } Sremati Asmati Bibi v. Saimuddl 
PatHan. 79 I. C, 991. 

: — Restitution of conjugal r i gh is- hn potency' 

of husband — Suit for annulment of marriage— 
Form of relief. 

A Mahomedan husband and wife bad been 
married for 6 years. Subsequently the husband 
sued for restitution of conjugal rights and the 
wife for annulment of the marriage on the 
ground of the husband’s impotency. The medical 
evidence was that the marriage had not been con- 
summated for these six years and the wife re- 
mained Virgo iniacta. At the same tirne it was< 
found that the husband was not suffering from 
any physical disability rendering conjugal func- 
tions impossible. Held that under the cifcum- 
.‘•tances the proper course was to enforce the rule 
of Mahomedan Law and give the husband a 
; period of one year for showing that he was able 
to exercise his marital rights. 

Under the Mahomedan law a wife has na 
absolute right to obtain a divorce. She has that, 
right under certain specific contingencies and 
conditions. The mere fact that since the marri- 
age the husband had no intercourse with her and 
that therefore, she is still a virgin would not ipso 
facto entitle her to a divorce unless it is proved, 
that the husband is incapable of cohabitation, 
with her. The Mahomedan law contemplates that 
there may be impotence with regard to one 
woman though not with regard to others. It 
therefore recognises that the husband should 
have full opportunity, after be has once been 
challenged, to prove that he is not impotent. This 
is a substantive right and not a mere rule of pro- 
cedure. [Sulaiman and Mookerjee, JJ*) Maho- 
med Ibrahim v. Altafan. 

22 A. L. J. 1045 : 1925 All. 24. 

— Restitution of conjugal rights— Marriage* 

of minor — Husband neglecting her even after 
puberty — Effect. Mt. Nawab Bibi v. Allah' 
Ditta. 1924 Lah, 188 (2),. 
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--Sunnis — Admisiraiion suit by divorced 

wife— Whether maintain able — Whether second- 
ary evidence admissible. 

In a suit by a Mahomedan widow, after the 
death of her husband, for administration of her 
husband’s properties she was alleged to have 
been divorced orally in the presence of witnesses 
and by written divorce by post before his death, 
and the defendant being unable to prove the 
divorce, and to produce the letter of divorce tried 
to prove the contents of the letter by secondary 
evidence under S. 63 of the Evidence Act. Held, 
that the particular form of secondary evidence 
which the defendants produce comes under S. 63 
Cl. 6, and that the statement of witnesses as oral 
accounts of the contents of the document, are 
inadmissible, as none of them can be said to 
have ‘'seen” the document within the meaning 
of S 63 of the Evidence Act relying on Maung 
chit V. Maung Ta Ku: and that a person seeing the 
document without understanding the language 
or hearing from other people who have seen, is 
giving merely hearsay evidence and the objection 
overruled. [Baguley and Young, JJ.) Kalen- 
THAR AMMAL V, MaMI. 

2 Bang. 400 : 1924 Rang. 363. 

Waqf — Conditional grant constitutes 

waqf — Doubtful where grantor is a Hindu — Use 
of word 'waqf,' 

A grant sub-condition cannot be considered 
to be a waqf. It is not necessary in order to 
constitute a waqf that the term “waqf’^ be used, 
if from the general nature of the grant itself that 
tenure can be inferred. 2 M. I, A. 390 Foil. 
Quuere>~V^\iet\\tt a grant by Hindu to a Mahome- 
dan community is incompetent as the foundation 
of a waqf. {Lord Shaw.) Mahomed Raza v, 
Syed Yadgar Hussain, 51 Oal. 446 : 

L. R. 5 P. 0. 76 : 7 N. L. J. 116 ; 20 L W 3 ; 

(1924) W. N. 447 : 80 I. C. 645 : 

28 C. W. N. 937 : 21 N. L. R. 1 : 1924 P. C. 109. 

Waqf — Dedication— Dower constituting 

himself Mutwalli—Gift of a portion of income for 
maintenance of daughter-in-law of donor — Lega- 
lity of. 

According to the Hanafi law, a waqfdar can 
appoint himself mutwalli of the waqf created by 
him. Where a house yielding a rental of Rs. 22 a 
month is set apart for a mosque, the mere fact 
that out of the income a sum of Rs 2 a month is 
given for the maintenance of the daughter-in-law 
of the donor does not affect the validity of the 
dedication. {Broadway and Abdul Raoof, JJ,) 
Tafazzal Beg v, Majid Ullah 5 lah. 59 : 

79 I. C. 120 : 1924 Lah. 432. 

■ Waqf — Dedication— Retention of residue 

oj income for Mutwalli — Wakf valid. 

A Mahomedan settlor directed that the income 
of certain shops should be applied in the first in- 
stance to the upkeep of a mosque, and that the 
residue, if any, should be remuneration of the 
mutwalli. Held, that there was nothing contrary 
to law in a trust of this nature. 

The situation would have been entirely different 
had the dedication allowed mutwalli s to appro- 
priate, in the first instance, whatever amount they 
pleased and obliged them only to apply the re- 1 
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mainder, if any, for the purposes of the mosque- 
(Campbell and Broadway^ JJ,) Zulfikar Ali v\ 
Nabi Bakhsh. 6 L. L. J. 155 : 80 I. G. 324 : 

1924 Lah. 459. 

^Waqf— Dedication — Use — Burial ground 

— Pattah in the name of individual. 

It is not enough to say that a certain property 
was used as a burial ground, for that to amount 
to a dedication of the property as waqf property,. 
The mere fact that a Mahomedan chooses to bury 
the body of another Mahomedan in his garden 
would not make that property waqf property,. 
Where the property is registered in the munici- 
pal books in the name of a private owner as a 
burial ground, it does not constitute the property 
a public burial ground. 40 C. 297 (P. C.) Dist. 
{Schwabe, C. J.) Abdul Rahiman Sahid 
Chowdry V, Murugappa Naicker. 

19 L. W, 352 : (1924) M. W. N. 369 (2) : 

34 M. L. T. (H. C.) 312 : 
83 I. C. 636: 1924 Mad. 577. 

Waqf — Deduction — Validity of — Reser- 
vation of life interest— Appointment of trustee. 

1924 All. 118. 

Wakf — Takia — If alienable or partible. 

A lakia is property owned in common by the 
members -of the community using it and cannot 
be alienated or partitioned except with the consent 
of all. Nature of takias in general discussed. {Le 
Rossignol and Zafar Ali^ JJ.) Din Mahom- 
MED V. PiR Bakhsh. 1924 Lah 652. 

Waqf — Essentials of — Shiah law — Com- 
pletion of the trust — English law. Mt. Bibi 
Kaniz Zainab V. Syed Mobarack Hussain. 

1924 Pat. 284. 

Waqf — Interference with user Con- 
struction — Removal of construction. 

On certain waqf property consisting of a well 
and Chahutra^ defendant erected a certain con- 
struction which obstructed the plaintiffs* right to 
I use the well and Chabuira for drinking purposes 
I and for purposes of worship. Held that the 
plaintiffs were entitled to get the removal of the 
construction. [Daniels and Neave, JJ.) PUTLI 
Kunwar V. Janki Das. 22 A. L. J. 747 r 

L. R. 6 A. 603 : 81 I. C 294 r 
46 A. 813 : 1924 All. 850. 

Waqf — MussaUnan waqf validating Act 

of 13. 

The Act has reafBrined the view taken in the 
case of Joe John Bebe v. Abdulla (1833 Fultom 
345) and that decisions in India are given accord- 
ing to the tenets of Abu Yousuf and not accord- 
ing to Imam Mahomed. The case of Azizudu v. 
Legal Remembrancer (15 All. 321) which relied 
upon a majority of the judgments but not on that, 
of Amir Ali, J. in 20 Cal. 116 in regard to wakf 
made in India after Act VI of 1913 came into 
force. [Duckworth and Godfrey, JJ,) Ma Ekhin 
V. Maung Sein, 2 Rang. 495 at 502 ; 

1925 Rang. 71. 

Waqf — Mutwalli — Appointment by 

District Judge — Selection and nomination. Mo* 
HTNUDDIN CHoUDHURYV ANUNUDDIN ChOUDHURY 

1924 Cal, 441, 
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Waqf — Mutawalli — Lease of property-- 

Permission — In whom power lies. 

51 Cal. 331 : 77 I. C. 948 : 1924 Cal. 473 

lyakf — Mutawalli — Power to mortgage — 

Necessity — Onus. 

A mutawalli is only a manager and has no 
power to m rlgage the wakf property without 
permission of the Kazi or the Court. Where the 
deed authorises him to borrow for necessary 
purposes a mortgagee who advances money must 
satisfy himself that necessi^-y exists. The onus 
is not on (he party who challenges the alienation, 
to prove there was no necessity. [Suhrawardy 
and Cholsner, JJ.) Mahimjan Bibi v. Mir Rahim 
All 79 I. C. 360 : 1925 Cal. 431 

Wakf -mutawalli whether necessary — 

Whether delivery of possession essential — Delivery 
of possessio7t to others as mutuwalhs is not essen- 
tial. 

A wakf need not appoint a mutawalli. He is 
presntned himself to be the mutawalli according 
to Abu Yousuf. 18 C. 241 referred to. The appoint- 
ment of a mutawali is not essential w the validity 
of an appropriation. (Buckworth and Godfrey. JJ.> 
Ma E Khin V. Maung Sein. 2 Rang. 495 at 511 : 

1925 Rang. 71. 

Waqf — Objects of dedication— Mamte- 

nance of relatives, Mukarram Ali Khan v. AnjU- 
MAN-UN-NISSA. 1924 All 223. 

Waqf — Suit in a representative capacity 

if necessary— Rights of worshippers— Suit for 
possession. 

A public mosque is a place to which all Maho- 
medaus are entitled to go as of right and to per- 
form their devotions and every Mahomedan has 
an inherent right to see that the property belong- 
ing to the mosque is being properly administered. 
The interest of a worshipper is a personal right 
and though it may be enjoyed in common with 
others, it cannot be said that it is a joint right 
vested in the whole body of worshippers. A 
worshipper who sues for a declaration that the 
property is waqf property need not bring a repre- 
sentative Suit and comply with the provisions of 
‘O. 1, R. 8, C. P. Code, The plaintiff could not in 
such a case sue for possession of property 
wrongfully alienated by the mmcvalli. (Plnmer. 
O. C. J. and Raniaswami Iyengar^ J.) Sykd 
Martjff Meah V. Thimmi. 2 Mys. L. J. 220. 

Waqf — Validity — Mutwalli not acting — 

Effect 

A waqf which has been validly constituted can- 
not cease to be a valid one merely because the 
mutwalli appointed does not act as per the terms 
■of the deed. [Suhrawardy, J.) Syed Reza Ali 
x;. Kazi Nuruddin Ahmed. 78 I. C. 174. 

Will — Bequests — Extent of — Validity — 

Prior consent — Effect. 

Under Mahomedan Law, bequests can only 
take effect to the extent of one third of the next 
assets after payment of funeral e^cpenses and 
debts/unless the excess is rendered valid bv the 
consent, given after the death of the testator, of 
the inheritors whose rights are infringed thereby. 
A consent prior to death is of no avail, because 
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rights of inheritance vest in the heirs only after 
death and a ptior release or renunciation is pro- 
hibited under tne Mahomedan Law. [Krncatd. J. 
C and Raymond, AJ. C.} Mt. Bhagbhari v. Mt. 
Khatun. so I C. 118, 

Will — Exclusion of heir — Effe t Mt 

Amrlt Bibi v. Mustafa Hussain. 77 L G. 66 

Will —Legacy of one third of estate — 

what is included in. Mirza Mahomed Offi- 
cial Assignee. 77 I. C. 755. 

MAJORITY ACT, S, 2 — “To act in the matter of 
dower” — Meaning of. 

“ To act m the matter of dower" means to act 
or do such acts as may relate to the dower. 

A contract ente'-ed into by a Mah ^medan hus- 
band, who IS a minor under the Majority Act but 
a major acC'-rding to' his pers mal law, to pay 
dower to his wife !S valid and there is nothing in 
S. 11 Contract Act invalidating the same. [Suhra- 
wardy and Duval, JJ ) M jZharal Islam v. Ab- 
dul Gani Ala. 80 I. C. 914: 1925 oal. 322, 

^ S. 2 [a)— Indian Christi^ins — Minority— 

When ceases 

Under S. 2 (a) of the Indian Majority Act, in 
the case ot an Indian Christian the age of majori- 
ty for purposes of a divorce suit is 21 and if one 
of the parties is below that age, a guirdian 
should be aopointed for him or her. [Eennrdy, /. 
C.) G. E G. R, V. E. M. R. 7b 1 C. 635: 

1925 S, 95. 

S 3— Married woman governed by the 

Succession Act tX of 1865)-- Guardian appoi. led 
by Court — Age of minority extends to 2i vears of 
age— Incapacity to make a wdi. See Succession 
ACT, Ss. 3 AND 46. 28 C. W. N. 527. 

S. 3— Person cannot he major with res- 
pect to one and minor with respect to another 
property. 

Where minor, was adopted after 18 but beiore 
21 years of his age and a guardian had been ap- 
pointed before nis ISth age. 

Held, that he cannot be min-T with respect to 
the property of his natural lather and maj ir with 
re-^pect to the property mtiented by him from his 
adutitive father. (Maker jee and Dalai. Jf ) Mt. 
Chambe V. Tara Chand. 1924 All. 892. 

MALABAR LAW — ^evaswom — Uralan — Nam- 
hudri who returns from jail if can continue as 
uralan — Melchatth by facto manager — ■ 

Validity- 

In the case of a Nambudiri uralan, continu- 
ance in caste is an essential requisite for bis 
continuance as uralan. If he is convicted and 
returns from jail be loses caste and cannot con- 
tinue as uralan. A melcharth g’^anted bv the two 
other uralans and another member of ihe iilara 
who acted as de facto uralan is vabd. , [Krtshnani 
J.) Harihasa Aiyar V. Ukkandan Variar. 

811. C. 498: 1925 Mad. 207. 

Kanam — Renewal during the currency 

of a prior Kanam — Bona fide Settlement of dis- 
putes — Kama van misappropriating benefit— Lia- 
bility of Kanonadar. 75 I. C. 476. 
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MALABAR LAW. 

— Karnavan — Alienation of tarwad pro- 
perty — Junior members — Minors— Suic to set 
aside alienation— Limitation — Art. H4 appli 
<pable and not Art. 44 or 91. See Lim. Act, 
Arts. 91 and 144. 46 M. L. J. 340, 

Karnavan — Powers of. Meenakshi 

NETHIAR AMMA V. PARVATl NETHIAR. 

1024 Mad. m, 

-N ambudris — Laiv applicable —Special 

usage — Pleading and proof Nambudris illom — 
Mortpagf by step mother of family property — 
PJec ssity — Existence of, ij validates mortgage. 

Nambudris of Malabar are g vemed bv the 
Hindu law as laid do.vn by Mitakshaia excepi so 
far as i' is shown to have been mod. tied by usage 
or ci-stom having the force oi law. In dealing 
with Nambuoris courts will apply the ordinary 
Hindu Law unless either party snows dia the 
specia usage or custom unknown t i the ordinary 
Hi: du Law has either been tstaolished by prece- 
dents or adduces evidci ce m trie trial in prool -I 

cb U'Age- When such special usage is not 
pleaded or proved in the Inal court, ihe High 
Court wouta nor, on seco -d appeal allow the 
p.irties an opportunity to amend their pleadings 
and adduce evidence in supp rt of the usage. 

A Natnbudn’s ilion:i co iS'sied ol a father who 
was an idiot his two so s who were minors, and 
theT step-mother who was ma laging the ho -se- 
hoid and looking after the minOfS. The step- 
mother bo rowed money on a mongage ot the 
family properties f^r Umily necessity I ■ a suit 
to enforce the mortgage hitd^ thnt ihe mong gor 
had no authority either as guardian of the mem- 
bers ot the family or as its surviving cfheient 
member to mortgage the fan ily estate and that 
the raortgatje was not enlorce^bie agams- the 
family properties {Jackson, J.} NakayaNan 
Nambudri V. Ravunni N.air, 20 L W. 876 : 

35 M. L. X. (H. C.) 127: 1924 M W. N. 702 ' 
192a Mad 2a0: 4j M. L. J 986. 

Stanom — Stanomdar — Power- f aliena 

tion. 1924 Mad. 247. 

Tarwad Gift - Putravaka^am gift — 

Absolute property of the donee. 

A Mahomedan ot Nnrth Malabar following the 
Marumakkatayam Law waS the sole survivor and 
senior member of his tarwad, He execu ed a 
deed of gift to his daughter referring her in the 
singular and the deed went on to say that ' ‘in 
future except for you and your offspring (^ania- 
nam) there is no claim, concern, or righ^ oi entrv 
for me over this paramba you and your santanam 
should hold the said paramba in possession and 
enjoy the same as your jenmom.'’ HeUU that the 
gilt was not lor the d mee’s exclusive bene 
fit but for her children also and thai the pro- 
perty gifted was therefore putravaka-am 
property belonging to the do ee’s tava/hi. 1(5 M. 
201 ; 29 M 22 : .'8 M. 79 ; 39 M 3i7 Ref. Wal 
lace, J.) Ghathoth Parkum K. K. Kunhammad 
Kutti V. Parambath C.L. P.K Cheria Mammad 
20 L. W. 41 :(1924) M. W J!^. 480 : 
1924 Mad. 787 : 34 M.L.T. 238 79 i. C. 886 : 

47 M, L. J 679 

Tarwad — Grant of property for life time 

of a member — Reverter to tarwad— Limitation, 


MALABAR LAW. 

Where propeity is granted to a member of a 
tarwajd for nis lite oy tne tarwad, the property 
reverts back to tue tarwad on the death ol the 
grantee and it is competent to tne manager ot the 
la ward lor the time being to sue for recovery of 
the property on ihe gramee’s death. Any in- 
cumbrance created by the grantee would cease 
to bo binding on the pro,.erty alter the death of 
grantee and mere is no question of adverse pos- 
session against the tarwad curing the iiie tune 
Ol Ihe gra tee [Madhavan Nair, J .} Thithi 
Kqtti V, Nellaya Vakiath. 

Il924j M W. N. 526: 82 I C. 183; 

19e 5 Mad. 225. 

Tarwad — Karnavan — Partner ship with 

strangers — Oissolunon — Right of junior members 
of the Tarwad or Tavazki, 

Wnei e the Kaniavaa ol a Malabar Tavazhi 
enters lut i a pannciship with strangers lor the 
pui pose of carrying on a trade, the Karnavan is 
tue trading paitntr and lepreseots the interests 
ot the Tarwad. ihat beii'g the case the mem- 
b rs ol the Tava^ui would have no right to 
inieifcie m ihe management of the atfairs 
ol the partners' up so lung as it was a go- 
ing ronccni. But when Once the partner^nip 
has been disscivea, the junior members oi the 
Tavazhi would not b- bound by any airrange* 
mvnt entered into by the Karnavan whereby ue 
takes a smaller share oi the assets of the partuer- 
snip ihiij the Taiwad would b- entitled to on the 
taking ot accounts at the date ol the dissJlutioa 
O' the parti»ership {^^pencer and Devadoss, JJ.) 
Ol'TAPUDAKKAL THAZHaTH SOOPI V. K, P. C- 
ABOUOLA. 20 L. W 39j : 82 1. U. 198: 

19Z4 Mrd. 909 : i924 M.W.K. 782 : 47 M.L.J, 5o4. 

Tarward and tavazhi — Acquisitions by 

Karnavan — Presumption — Alioiment of tarwad 
property for matmenance by Karnavan ~ Rignt of 
funtor members to Srt aside— Dental of rights of 
tarward in Tavahi Karar—lf works out of for- 
feiture. 

j III the absence of evidence to the contrary,, 
there is a presumpuou that property acquired by 
the Kari.avao of a Tavazi was acquired lor the 
Tavazhi and with the Tavazhi funds and this 
picSumption must prevail uoLss the person who- 
avers that .‘lucn property is hi- seif acquisuion 
t^r.ove^ that lact bv evidence Junior mcmbwis of 
a Tar a a: d ca mot set aside an airangemeiu that 
hdb been made by the Karnavan loi ibc enjoy- 
ment Ol the larwad properties by the meuiDers 
thereof. It is ...niy the Karnavan that can a^jk tor 
rtturn ot possession trom them. The members 
ol a Tavazhi who weie in pussession-of certain 
Taiwad properties under a mauiieiiaiice arrange- 
i.eut aia te by the Karnavan made a statement in 
A Kurar that those properties were the Jc. mom 
prope ty of the Tavazhi. A suit wa* hied by s^me 
uf the junior meuibers of the la^v^ard f t re- 
c venng possession ot the same, whereupon the 
defendains admit ed the title of Tarwaru but 
c aimed the value of improvements lor the 
Tavazhi. Hold the denial ot tide in the Karar is 
no ground lor taking away possession Ir m the 
delenaant as the case is different from a tenant's 
fortcituie 01 rights by denving the tide of his 
landlord. {Kristltnan, J.} APPAtta CHaThu Nam- 
BIAR V, SerhaJRaN Nambiar. 47 M. L. J. 695. 
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IffALICIOUS PEOSECTJTION. 

’Tarward — Tavazhi — Exclusion of male 

members— Casiom. 1924 Mad. 28. 

MALICIOUS PROSECUTIO N—Cisnse of action— 
Damages — Essentials to he proved — Prosecutiofi — 
What amounts to. 

In an action for malicious prosecution the 
'plaintiff has to prove — 

(1) that he was prosecuted by the defendant, 
(2) that he was innocent of the charge upon 
which he was tried, (3) that the prosecu- 
tion was instituted against him without any 
reasonable and probable cause. (4) that it was 
-due to a malicious intention of the defendant, 
and not with a mere intention of carrying 
the law into effect. The plaintiff must prove his 
innocence beyond doubt. 

If a Court takes action as a result of a prior 
malicious proceedings originated by the defend- 
ant, the latter cannot escape liability on the 
excuse that the Court had acted of its own motion. 
Inquiry should be aimed at a discovery whether 
the Court in taking action was or was not influenc- 
ed by the proceedings of the defendant Where 
a person accused of an offence makes a confession 
incriminating another as co-accused as a result 
of which proceedings are taken against the 
latter, he is liable in an action for malicious 
prosecution. {Dalal^J. C. and Cuming., A. J. C.) 
iBADRi Sah V. BalbhaddaR Singh. 

10 0. L. J, 468 : 79 I. C. 697 : 

1924 Oudh 145. 

Damages -'Malice — Proof of — Conviction 

•by first Court— Acquittal on appeal— Effects of. 

It cannot be laid down as a hard and fast rule 
that a suit for malicious prosecution is not main- 
tainable where there is a conviction by the court 
■of first instance and an acquittal by the appellate 
Criminal Court. 21 A. 26 Dist. {Mukcrjee^ /.) 
:Madho Singh v. Mangal Singh, 

L. E. 5 A. 375 : 79 I. C. 1023 : 1924 A. 635. 

Damages — Malice — Proof of — Indirect 

motive — Advice of Counsel — Effect of — Quantum 
-of damages — Interference on appeal. 

S^Where in an action for damages for malicious | 
■ prosecution the Court finds that the defendant 
preferred an unfounded criminal charge against 
the plaintifl with the indirect motive of bringing 
pressure on the latter to settle a civil dispute 
then pending between the parties, the defendant 
must be held to have been actuated by malice- 
The opin'ou of Counsel as to the propriety of 
■instituting a prosecution will not excuse the 
defendant from liability unless he shows that he 
laid all the facts of his case fairly before him and 
acted bona fide on the opinion given by that 
Counsel. JRavenga v. Mackintosh, 2 B. & C 593 
-referred to. 

In an action for damages for malicious pro- 
secution the trial Judge has a wide discretion, 

■ on the facts of the case before him, to say what, 
in his view, the damages should be ; and an 
appellate Court will not substitute its own 
discretion and interfere with the award of 
-damages unless it finds that the trial Judge erred 
Tin law in awarding the damages that he did. 


MASTER AND SERVANT. 

(Schwabe, C. J. and Ramesam, J.) Nurse v. 
Rustomji Dorabji. 46 M.L.J. 353 : 19 L,W. 397 : 

34 M. L. T. (H. C.) 25 : (1924) M.W.N. 382 : 

77 I. C. 787 : 1924 Mad 565* 

Prosecutor — Person acting behind the 

scenes— Liability of Damages, 

Though a criminal prosecution was not actual- 
ly launched by the defendant but it was found 
that the defendant engaged vakils to instruct the 
Public Prosecutor, and to cross-examine the 
defence witnesses and when the Magistrate dis- 
missed the case, the defendant applied to the 
District Magistrate for revision of the order and 
for further enquiry and it was also further found 
that the defendant was actuated by malice, held 
that for all practical purposes, the defendant was 
the real prosecutor and he was .liable in damages. 

The question in all cases of this kind must be, 
who was the prosecutor. And the answer must 
depend upon the whole circumstances of the case. 
The mere setting of the law in motion is not the 
criterion. The conduct of the comptairant before 
and after making the charge must also be taken 
into consideration. Nor is it enough to say that 
the prosecution was instituted and conducted by 
the Police. Theoretically all prosecutions are 
conducted in the name of the Crown but in prac- 
tice this duty is often left in the hands of the 
person immediately aggrieved by the offence. 
The foundation of the action is malice, and malice 
may be shown at any time in the course of the 
enquiry. [Daniels and Neave^ JJ.) Radhakishan 
V. Kedar Nath. 46 A. 815 ; 22 A. L. J 761 : 

80 I. C. 874 . L. R. 5 A. 536 : 1924 A. 845. 

I MANDAMUS— Writ of -Power of High Court to 
issue — Conditions to be fulfilled — Injury to pro- 
perty, franchise or personal right — Demand and 
refusal of Justice-Alternative remedies available 
—Effect of. See Sp. Rel. Act, S. 45. 40 C.L.J. 44. 

MASTER AND sm'V Am— Dismissal without 
I notice— Justsfication. 

It is open to a master before the expiry of the 
full term of service and without serving any notice 
beforehand, to dispense with the . services of a 
skilled servant employed for a particular work 
on the ground that he found him unfit for it. If 
want of notice is alleged, the servant will have to 
prove either a stipulation as to notice in the 
terms of his engagement or a custom 
requiring such notice. In an action for 
wrongful dismissal it is a suffisient defence 
if the master can show that a good ground 
for dismissal existed, even though he alleged 
another ground or was unaware of it at the time. 
There is no difference in principle between a dis- 
missal for incompetancy or for negligence and 
misconduct. All these are questions of fact. 
Where a skilled labourer is employed there is an 
implied warranty on his part that he has the skill 
reasonably necessary to the task. In such cases, 
even if the agreement is for a term, the master 
can dismiss for good cause at any time. [Kinahede, 
A. J. C.) Pandurang V, Jairamdas. 

82 I. C. 727. 

'Liability of master for acts of servants — ■ 

Criminal law. 
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lytASTEE AND SERVANT. 

Where a particular intent or state of mind is 
not of the essence of an offence a master can be 
made crirainaliy liable for his servant’s acts if an 
.act is expressly prohibited but not otherwise, and 
he cannot be so made liable if the act provides 
for liability for permitting and causing a certain 
thing unless it can be shown that the act was 
-done with the master’s knowledge and assent, 
• express or implied. [Greaves and Duval, JJ.) 
Varaj Lall^-. Emperor, 28 C-W.N. 854. 

51 Cal. 948; 82 I C. 137 : 25 Cr. L. J. 1209 : 

1925 Cal. 985. 

Notice for terminating contract — Period, 

The service of a servant paid by the month can 
be terminated after 14 days’ notice in. the absence 
•of an express agreement or established custom 
to the contrary. [Moti Sagar, J.) Ganga Ram v. 
Duni Chand Bhandari. 78 I. C. 763. 

1925 hah. 186. 

-MAXIM — Falsus in uno falsus omnibus — Applic- 
ation in India of the principle of —Evidence beli- 
■ eved against some accused but not against others, 
whether a ground for interference in revision. 

Held, that the principle falsus in uno falsus 
■in omnibus cannot be universally applied in ludia 
-and the tact that statements of witnesses are be- 
lieved against some and not against the other 
.accused persons, is no ground for interference in 
revision. {Pullan, A J.C.] Prag t/. Emperor. 

1 0. W. N. 473 : 10 0. & A L. R. 871 : 
82 I. C. 33 : 25 Cr. L. J. 1169 : 
11 0. L. J. 693 : 1925 Oudh 65. 

He who seeks equity must do equity— 

Meaning of. See 82 I. C. 309. 


In pari delicto potion est canditio possN 

.dentis — Applicability. See — Equity. 

78 I. 0. 260, 

-MEDICAL CERTIFICATE — Medical certificates by 
'qualified doctors should be accepted as true, unless 
there is reason to believe they are not genuine. 
.See Cr. P. Code, S. 526. 81 1. G. 126 : 

25 Cr. L. J. 638 : 1925 Lah. 101. 

MEDICAL DEGREES ACT (VII OF 1916), S. 6 

— Addition of initials to sign board — Offence. 

A person was conducting a dispensary with a 
sign board which contained the initials M. D. B., 
L. M. H. attached to his name. They were con* 
■tractions for Doctor of Biochemic Medicines and 
Licentiate of Homsepathic Medicines. He was 
'Convicted under S. 6 of the Medical Degrees Act, 
Held, the conviction was wrong in as much as the 
initials did not represent any degree, diploma, 
license or certificate issued by any body or society 
referred to in the section. 

Quaere ; if such a person could call himself a 
Doctor and escape liability under the section? 
■{Kennedy. J. C. and Raymond, A. J. C.) Atal Rai 
■Kishenchand V, Emperor. 

25 Cr. I. J. 709 : 81 I. C. 197 : 1925 Sird 71. 

JIESNE PnomTS— Acceptance of—Rent— Effect. 

Acceptance of rent, though under mistake of 
daw, from trespasser disentitles owner from 


MINES AND MINERALS . 

claiming mesne profits. [Lord Shaw) Mitra 
Sen Singh v Mt. Janki Kuar. 20 L.W. 566 : 

26 Bom L. E. 1134 : 40 G. L. Z. 468 : 

35 M. L T. 247 (P. C) : 46 A. 728 : 

51 I. A. 326 : 1 0. W. N. 426 : 82 I. C, 946: 

1924 P. C. 213 : 47 M.L. J. 591. 

Joint Hindu family — Alienation of co-par- 
cener’s share or interest — Alienee in possession 
— Not liable for past profits. Sec Hindu Law, 
Joint Family. 26 Bom. L. R. 464. 

Liability for. 

Wrongful possession essential — Lands under 
attachment under S. 146, Cr. P. Code — Defendant 
not liable lor mesne profits for period of attach- 
ment See C. P, Code, S. 2 (12). 

39 C. L. J. 447. 

Jurisdiction — Sum claimed in excess of 

pecuniary jurisdiction — Procedure. 

1924 Cal. 167. 

Measure of— Basis of calculation — Lands 

in the possession and cultivation of defendant — 
Allegation of cultivation at a loss for successive 
seasons — What should plaintiff prove. See C. P. 
Code. S. 2 (12). 47 M.L. J. 730. 

—Proof of — Burden on trespasser of 

proving receipts from land. 

In a suit for mesne profits against a trespasser 
as soon as the plaintiff has given some evidence 
proving prima facie that the profits were some- 
where ab^fut the sum he alleges, the burden of pro- 
ving that they were less shifts to the sh'^ulders 
of the defendant. It must not be supposed that it 
is for the person out of possession to prove wbat 
profits the man in possession of his property 
made out of it, and that the latter can be made to 
pay only so much of the profits as the ousted 
owner can manage to find evidence to prove in 
detail in the face of opposition from the trespas- 
ser who is the only person who knows anything 
about it. [Halifax, A. J. C.) Jai Lal Sao v. L^l 
Feteh Singh. 20 N. L. R. 52 : 75 L C. 826 : 

1924 Nag. 117. 

Right to — Mortgagee purchasing pro- 
perty at Court sale — Right of landlord to appor- 
tionment. 

Where a mortgagee purchases the mortgaged 
land at a court auction sale and obtains posses- 
sion after confirmation of the sale be is entitled 
to the whole of the paddy rent from the land 
which falls due at the end of the agricultural 
year in which be makes the purchase. The land- 
lord has no claim for apportionment but in cases 
where the landlord has equities in his favour or 
in the case of rent accruing monthly, a claim for 
apportionment may be made. 2 B. 670 appr. 
(Lentaigne, J.) U Kyaw Zan v Ah Doe. 

3 Bur I. J. 151 : 1924 Rang. 365. 

Suit for —Effect of proceedings under 

S. 145, Cr P. C. 1924 Mad, 224. 

MINES AND MINERALS — Surface land not 
covered by the grant — Use of. 

It is settled law that a right of using the surface 
to which the mine owner may be entitled by im- 
plication is confined to such things as are rea- 
sonably and strictly necessary for the convenient 
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KINEEalS. 

workmg oi the mines, (C. C^Gho'^e and Panton^ 77.) 
Hakipada Bandopadya V. Equitable eoal Co., 
L'TD. iy23 baI. 33d. 

MINEEALS — Permanently settled estate — 
Rights 01 Zamindar and Givernment. See 
Grant-Construction. 1924 P. K. C. C. 201, 

l£.IN0R--^ge«/ appointed by guardian — Suit 
against agtnt~lf tnaintaniable. 

A minor can maintain a suit against an agent 
appointed by his guardian for the btment of the 
estate, in all cases ai d particularly in respeci oi 
prtpcrlies received by tne agent and not account- 
ed for to the guardian. {Coutts, 'frotter, C. 7., 
Ra/riesayn and Wallace, JJ.} buYAMPRAKAS\M v. 
Mukl'Gesa Pillai. 

35 M. L. T, (H. C.) 8 : 20 I W. 272 : 
1925 Mad. 17 : 81 i. C 779 : 47 Mad. 774 : 

47 M. L. J. 20o. 

Contract of guardian — Estate when 

bound. 

A guardian cannot bind his wards estate except 
by a document purporting to bind it. VVuere a 
guardian contiacts a debt to pay land revenue, 
the minor’s estate will be bound inasmuch as tne 
a>sessmetit is a necessary charge. \Baker, 7. C.) 
Jageshwar Rao V. GujAB Rag. 

1924 Nag. 168. 

Contract for sale by de facto guar 

dian — No specific performance against minor. 
See Specific Relief Act, S. 27. 2 Pat I. K 181. 

Decree against — Appointment of certi- 
ficated guardian of minor — Stioseqiieni adoption 
of minor- -Par it! ion suit agamst j at her — Decree 
against minor — Whether binding on him. 

After the appointment oi a certificated guardian 
fer the person and property of a minor boy he 
was adopted by ano her person. During the mi- 
nority ot the boy, the appellant sued the adoptive 
father for partition of a house The adoptive 
father died after the conclusion of the hearing and 
delivery of ludgment The minor boy was b'Oagr»t 
on record but no guardian ad litem was appoint- 
ed. The minor contested the suit by engaging 
counsel. Against the preliminary and final de- 
crees passed in the suit the minor unsuccessfully 
appealed. Subsequently he sued to set aside the 
decrees as not binding on him Held, that a 
guardian having been appointed for the minor, 
he continued to be such till the age of 21 And 
that the decree.s passed against t’-e minor without 
bemg represented by a guardian were not bind- 
ing on h m. 4 Pat. L. J. 240 ; 30 C. 1021 : 32 C. 
296: 20 A.L.I. 3^9 Ref. [Maker jee and Dalai, 77.) 
Champi V. Tara Ckand. 22 A. L. J. «65. 

L. E 5 A 502 : 82 I. C. 516 (2): 46 A, 744 : 

1924 A. 892. 

■ Decree against —Consent of guardian - 

ad litem - Wnether must be expressed or mav be 
implied— Want of consent— Effect on decree. 
See C. P. Code. O. 32, R. 4 (3). 47 M. L, J. 273. : 

— Decree against Ex parte— Swif 6y mz/tor 

for deHaration that decree against ivas nullity — 
Irregular appointment of guardian — No pre- 
judice to minor— ‘Effect of . 


MINOR. 

Where the minors in a suit, sought to set aside 
an ex partt decree passed again^jt ihem, as minors 
under tueir father’s g iaruianship ontwc grounds, 
(1) that their laiher was irregularly ap- 
pointed, (2) that they weie prejudiced by his 
appoiniment, as there was no pious obligation 
on their part to pay their father’s debts dui ing his 
life tune. 7/e/ d, as regards (1), that under O 32,. 
R,4 (3) tuuugh no peisun Cuuld be appointed guar- 
dian without his c . 1 . sent, in this case consent 
must be presumed, as he was given an opp,,r- 
tunity to object to nis appon tinent, and he did 
not do so, (2) and tha tnere was no defence open 
to the min .ms whicn tne father would not have 
laken in the previous suit and that the second 
couten'ioii was exploded by the P. C, decision in 
46 A, 95, Narayan v. Mangal ITa-^ad [Ua-tiels- 
and Ntave, JJ.) Raja Babu v. Balmuki nd and- 
OTHERS. L. R. 5 All. 692 Civ.). 

Decree against —Guardian absent- -Cross^ 

negligence. 

Wnere though the guardian of a minor defen- 
dant had taken ()ut sapjoenas lor vvitre>ses he 
was absent at the hearing and hence his pleader 
could not explain what steps had been taken, and 
on an adj miiunent being refused, a decree was 
passvd against the mi jor, the guardian is guilty 
of giOSs negligence a id the deciee is not binding, 
on tne minor. [Devaaoss, J ) Dada Sahib v. 
GiiJkaj Singh. 20 L. W, 854 : 1925 M<td 204 : 

47 M L. J. 928. 

Decree against — No proper represent- 
ation — Decree set aside — Efftct 

Where a decree passed against a minor defend- 
ant is set aside on tn^ grrund he was not pro- 
perly represented, plaintiff is entitled to have a. 
iresn heari’ g oc the suit atter remedying the 
defect represeutanoi-i as the setting aside of the 
decree is to revive ihe or gmal su't and restore 
the status quoanfe, {\uh' awardy, 7.) IchhamoYI 
Pal V. Pearymohan S -ah 78 I C 427. 

- Decree ag.mst -Res-judioata - Condi- 

tions —Gross negligence of gu3.Td]d.u ad P tern — ■■ 
Omission to rel. on material evidence Effect of, 
C F Code, S. 11. 47 M.L J. 700. 

-Decree against — Sanction of court — 

Effect of — Negligence of guardian. 

Failure fiy a guardidu to take a wholly untenable 
objecdon cannot be rega’ ded as negligence on his 
part and where a compromise decree binding the 
minor has been sanctioned by Court, a is not 
competent to the minor ,o impeach [Scliwahe, 
C. 7 and Waller^ J.) Siva Subramania i illai. 
V Rakkumuthu Mooppan. 19 L. W. 502 : 

(1924) M. W. N. 454: 79 I. C. 418 : 1924 Mad. 645. 

-Execution sale— Minor not properly 

represen ed — Sale not a nullity. Ser. Ex>-cution 
Sale, Minor 39 C. L. J. 284. 

— Guardian ad- litem— Appointment of 
Head Clerk of the Court - Omission of not ce to 
person having custody of minO's — Irregularity — 
Effect on decree, C P. Code, O. 32, R. 3 (5). 

46 M L. J, 363. 

Guardian Contract for sale of immove- 
able property Enforceanility — Subsequent sale to 
another for higher pvice— Right of vendee undet'^ 
prior contract — Sp. performance. 
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MINOR. 

Under the Hifldii Law it is competent to the 
guardian of a minor to enter into a valid contract 
for the sale of his immoveable property for the 
purpose of discharging debts of the minor’s 
father for which the property in the minor’s hands 
would be liable^ 36 M. L. J. 29 and 42 Mad. 185 
Reh on. 

The contract for sale by the guardian if entered 
into in the interests of the minor and for a proper 
price, can be enforced against a subsequent 
purchaser of the property with notice, even though 
the latter has bought it for a higher price than 
that stipulated under the prior contract 29 A. 213. 
Dist [Devadoss, J ) Kasivasi Chidambapa 
SWAMIGALZJ. RaMAKRISHMA ReDDIAR. 

20 L. W. 559 : 35 M. L. T. (H, C.) 110 : 

1924 Mad. 863 : 82 I. C. 926 : 
(1924) M. W, N. 878 : 47 M. L. J. 683. 

Guardian — Powers of — Expenses— 

Authority to incur. 1924 Lah. 339. 

Lease in favour of— Guardian acting for 

the minor — Lease when binding. Mx. HafizaN 
V. AKHLESWARI PtJASAD. 1924 P, 186. I 

Mortgage in favour of-— Enforceability. 

A mortgage in favour of a minor is enforceable 
by the minor where the consideration for the 
assignment has been paid in full to the assignor 
and the minor is therefore under no obligation to 
any one and not precluded from suing on such 
contract : reiving on Steinberg v, Seala, Ltd. 92 
L. }. 9-44 Ref. 40 M. 308 ; 38 A. 62 ; 38 A. 154 ; 33 
A. 657; 28 1. C. 451 Foil, 30 Cal. referred to. 
[Broadway and Campbill, JJ.) Thakurdas v. 
Mst. PUTLL 82 I. C, 96 ; 5 Lah. 317. 

Sale in favour of — Validity of — Cove 

nants annexed to contract of sale — Enforceability. 
See Deed Construction. 46 M. L. J. 464. 

^Specific performance of contract to sell 

entered into by manager of joint Hindu family 
against minor members. Sec Specific Perfor- 
mance. 46 M. L. J. 575. 

Sale by guardian— Avoidance of sale— 

Conveyance of properties to stranger. 

1824 Mad. 322. 

- — Seeking relief— Equity— Estoppel. 

75 I. C. 269. 

Transferee cannot challenge validity. 

75 I. C. 99 : 6 Lah. L. J. 42. 

MORTGAGE — Consideration — Onus of -proof 
of — Suit to enforce mortgage — Transfer of 
Property Aci^ Ss. 86^90 — Mortgage — Considera- 
tion for it being payment ofdebi\due to third party 
by mortgagor— Non-payment thereof by mortgagee 
— Efect—Suit by mortgagee to enforce mortgage— 
Maintainability — Right to decree for sale, 

Firm P. of which the respondent and V were 
partners owed a debt to firm O. On the dissolu- 
tion of firm P, its business was taken over by the 
respondent, who also became personally respon- 
sible for its debts and liabilities, including the 
debt due to firm O. On 12th May. 1910, the 
amount of the debt due to firm O was Rs. 36,000. 
On that date the respondent executed in favour of 
S, a benamidar for V, a mortgage for Rs. 20,000. 

y D 1924—55 
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a promissory-note for Rs. 16,000 and a letter 
w^hich recited the execution of the mortgage and 
of the pro-notes, directed and to pay the sum of 
Rs. 36,000, the amount secured by the mortgage 
and by the promissory-note, to firm O and to tell 
that firm that it should be credited towards firm 
P in their account, and promised to send S the 
money on the due date. 

In a suit to enforce the mortgage of the 12tb 
May, 1910 by the assignee, it was found that,- 
though the deed stated to 'be for consideration 
received, and, on the face of it, bore no relation 
at all to the dissolution agreement of firm P, the 
record of the transaction of 12th May, 1910 was 
not to be found in the mortgage of that alone, but 
in the mortgage, the pro-note and the letter of 
that date, that no consideration passed for the 
mortgage of that date, and that the respondent 
was required by V to give to him, in the name of 
S. his benami, the suit mortgage and the promis- 
sory note for the reason that firm O were press- 
ing V to pay their debt and the respondent was 
neglecting to settle it. It was further found that 
V had not at the date of suit paid anything to 
firm O. 

Heldy that the plaintiff had entirely failed to 
establish any case whatever, either for a decree 
or for an account. 

Ss. 86-90 of the Transfer of Property Act no 
embodied in etfect in O. 34 of the Schedule to 
the C. P. Code, protect a defendant-mortgagor 
against a decree for sale, unless the amount due 
upon his mortgage, if not admitted, has either at 
the hearing been proved by the plaintiff or has 
been ascertained after the bearing by an account 
then directed on, of course, a case for the taking 
of such an acount having by evidence first been 
made. [Lord Blaneshurghf) Veerappa Chetty 
V. Arunachellam Chetty. 

26 BOm, I. R. 661 : (1924) M. W. N. 559 : 

20 L. W. 368 ; 35 M. L. T (P. C.) 161 : 

47 M. L. J. 168. 

^Consideration — Part payment — Agree- 
ment to pay balance on certain day — Pay- 
ment on later day — Acceptance of payment — 
Effect, 

Portion only of the consideration for a mort- 
gage was paid at the time of the transaction and it 
was agreed the balance was to be paid on a certain 
date. It was not paid then but later when it was 
accepted. Pield, the acceptance amounts to a 
waiver of the term and a suit could be brought 
for the whole amount, {Jwala Prasad and Ross ^ 
TJ.) Mt. Bibi Hafizunnissa v. Imamuddin Khan 

1924 P. 825* 

— Consideration — Proof of — Recitals. 

Where in a mortgage suit execution is admitted 
or proved, the mortgagor has to prove that recital 
of consideration is false. If the person contesting 
is a stranger, recitals as to consideration are not 
binding on him and the ordinary rule applies. 
[Kinkhcde, A J. C.) Baliram v. Kamalja. 

1924 Nag. 367. 

^ ConstrucHon— Interest if charge — Red- 
emption. 

Under 'a mortgage deed the mortgagor was to 
pay interest regularly every year. On default 
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the mortgagee could recover principal and interest 
by sale and there followed a clause that the 
mortgagor could redeem at any time by payment 
of a fixed sum, the mortgage amount. Held^ on 
a construction of the deed, redemption did not 
involve payment of interest, but the mortgagee 
could bring a suit for the sale of the property for 
unpaid interest. In such a suit, he could claim 
interest subject to a maximum of 12 years under 
the Limitation Act. [Harrison and Raoof^ //.) 
Ramji Lal V. Munshi Lal. 79 I. G 24. 

-Construction — Interest — Profits— Appro- 

priiation of profits towards interest — Redemption. 

A mortgage at its inception was simple mort- 
gage deed for a sum of Rs. 82,000 repayable at 
the end of five years. During that term interest 
at annas per cent, per mensem was to run with 
six monthly rests, It was stipulated in the first 
clause that if the interest be not paid on due date 
it would be added to the principal and interest at 
the above rate would run on the total amount of 
principal and interest. The second clause gave 
the mortgagor power to redeem the mortgaged 
property on payment of the entire principal, 
interest and compound interest after five years in 
the fallow season. The third clause gave the 
mortgagee option to take possession of the mort- 
gaged property in lieu of principal amount for a 
period of 12 years from the date of entering into 
possession in default of payment of four conse- 
cutive instalments of interest or on the property 
not being redeemed at the end of five years, or to 
permit interest to run on the principal at the 
compound rate. Under the fifth clause the mort- 
gagor declared that he will have no right of 
redemption during the period of 12 years if the 
mortgagee took possession. Interest was not 
paid on the stipulated dates and the principal 
also fell due. The mortgagee thereupon sued for 
possession of the mortgaged property and obtain- 
ed a decree. Before the expiry of 12 years from | 
the taking of possession by the mortgagee, the 
mortgagor brought a suit for redemption which 
was dismissed by the courts in India, but decreed 
by the Privy Council. In due course a prelimi- 
nary and final decree for redemption were subse- 
quently passed. The mortgagee appealed against 
both the decrees and claimed more interest than 
was allowed by the Court below. Held that 
under the terms of mortgage, the mortgagee was 
not entitled to any interest at all. The profits of 
the property were to be appropriated not only 
towards the interest on Rs, 82,000 the original 
principal amount but on the whole amount ot 
principal and interest due at the time when the 
mortgagee took possession. [Dalai, J- C. and 
Heave, A. J. C.) Raja Seth Swami Dayal v. 
Raja Mahomed Sher Khan. 11 o. L. J. 148. 

———Construction — Mortgage with possession 
arid lease back— Part of the same transaction. 
See C, P. Code, O. 34, R. 14. 47 M.L.J, 798. 

■' — ^ — — Canstfuction — Personal [liability of e^cecu- 
tan t— Fiduciary capacity, when presiimed. . 

Where there is nothing in a mortgage deed to 
show that the mortgagor is acting in a hiducrary 
capacity, viz. as guardian of an adopted sou, and 
the evidence in the case showed the mortgagor 
Ihpughout ignored the adoption and the mort- 
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gagee was a near relation who must have known 
ail the facts, there is no warrant for drawing the 
presumption that the mortgagor acted otherwise 
than in his personal capacity. In each case the lan- 
guage of the document and the circumstances in 
which it was executed have to be considered. 
[Raniesam and Jackson, JJ.) Ammakannu Ayi v. 
Murugayya Odayar. 47 Mad. 850 : 

(1924) M. W. K. 623 : 1924 Mad. 716 : 

20 L. W. 207 : 47 M. L, J. 85- 

Construction-' Right to redeem-Interest 

— If payable before redemption. 1924 P 302. 

— Cons Iruction— Suit for sale— Difficulty 

in obtaining possession. 

Under a usufructuary mortgage, the mortgagee 
was entitled to sue for sale in case there was any 
^'filur" in ob aining possession. Held^ that he was 
entitled to sue for sale if there was difficulty in 
obtaining possession. [Dalai, J.) Sheo Kumar 
Pandey V. Babu Nandan Dube. 

L. E. 5 A. 431 : 1924 A. 928. 

: — Creation of — Foreclosure — Agreement 

with mortgagor to allow redemption in ^ years— 
Effect- 

A foreclosure decree having been passed, and 
money not being paid in time, the mortgagee sued 
for possession as owner. The suit was compromis- 
ed and possession was given to the mortgagee but 
the mortgagor could if he paid a certain sum in 
4 years get back the property. Held, this did not 
amount to the creation of a new mortgage and 
the mortgagor could not claim to redeem the lands 
after the expiry of 4 years. The old mortgage 
had ceased to exist and the mortgagee had become 
a full owner. [Martineau and Moti Sa^ar, JJ,) 
Koran v, Sohan. 1924 Lah 696. 

Crops to be grown — Bona fide 

purchaser — Rights of. 

A mortgage of a future crop, neither sown nor 
cultivated at the time, is recognised and enforced 
in India as an executory agreement binding on 
the parties to the transaction, The transaction is 
not governed by the T. P. Act or the Contract Act 
in so far as it is neither a mortgage of immove-' 
able property nor a pledge of existing moveable 
property. It is in the nature of an agreement to 
mortgage immoveable property that may come 
into existence in future and as such it creates an 
equitable charge which is valid and enforceable. 
But a bona fide purchaser of such property with- 
out notice of the prior charge is not liable for the 
money due under such a charge. {Kanhaiya Lal, 
J.) Ram Sarup Lala Mohan Lal. 

1924 A. 833. 

— Decree — Execution— Limitation. 

1924 Cal. 131. 

'Decree — Construction — Form immaterial 

—Decree directing execution by sale of mortgaged 
property. 

Where the Court in a suit on a mortgage or- 
dered that a decree be granted ex parte against 
the defendants and further added that the decree 
could be executed by sale of the villages hypothe- 
cated. 

that the decree must be regarded as a 
mortgage decree, notv^ithstanding the fact that 
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it was incorrect in form and the property had 
been attached and list of subsequent usufructuary 
mortgages had been entered in the sale statement. 
26 C. 166, 22 L C. 293; 107 C. 975; & 22 A. =101 
Ret. [Kendall and Pullan. A. j\ Cs.) Mt. RAj 
Kl'Nwari V. Mt. Ravi Mahraj Kurwar. 

82 I. 0. 832 : 1 0. W. N. 710. 

-Decree — Naticre of —Specific perfor- 
mance. 1 

A- mortgage decree is practically a decree for i 
specific performance of the contract between j 
the mortgagor and mortgagee. {Das and Ross, 
JJ.) Abdul Hadi d, Mt. K.vbultunissa. 

80 I. C. 901 : 1925 P. 139. 

Decree for sale— Pouocr of Court to 

direct conditions ai to order of sales. 

It is not open to a Court when passing a 
decree oi'i a mortgage to direct the mortgagee to 
proceed against certain items in the first instance, 
in the absence of circumstances justifying that 
course. [Devadoss and Madhavan Nair, JJ.) 
ANANJAPERUMAL KoNAR V. PiCHAMUTHU NaDAR. 

20 L. W. 968 : 47 M. L. J. 910. 

... final decree in — Application for — 

Limiiaiion—C. P. Code, S. 105-~Ex parte decree 
— Propriety of— If and 20 hen can be questioned 
in appeal from final decree in suit— Mortgage 
siiit—Ex. parte decrees preliminary and final in 
— Order setting aside final decree while retaining 
preliminary decree — Propriety of— If can be 
questioned in appeal from final decree. 

An application for a final decree in a mortgage 
suit is a proceeding in the suit and not in execu- 
tion. Only one such application is permissible, 
and it must be put in within three years of the 
preliminary decree. An order setting aside the 
ex parte final decree in a mortgage while retaining 
the ex parte preliminary decree therein is an 
order“ affecting the decision of the case’’ within 
the meaning of S. 105, Civil Procedure Code. 
The propriety of such an order can be challenged 
in appeal against the decree finally passed in the 
suit. [Wallace and Jackson, J J ] AthamsaRow- 
THER 2'. Ganesan. 20 L. W. 954 : 

1924 Mad. 890 : 35 M. L T. (H. C.) 13 : 

(1924) M. W. N. 884 : 47 51- 1. J. 641. 

Jf can be created by an award out 

of Court. 

An award though unattesed and unregistered, 
can create a legal and valid mortgage. [Kennedy^ 
J, C, and Madgavahir, A, J. C.) Hotchand 
Bad Chand v, Kishen Chand, 1924 S. 23: 

83 I. C. 548 ,2) : 17 S. I. K. 178. 

Interest — Charge on property in respect 

of — Rule — Exception, 

The general rule is that the mortgagee in the 
absence of any contract to the contrary is entitl- 
ed to treat the interest due under the mortgage as 
a charge on the estate, and it is most important 
that this general rule should not be shaken in any 
particular. Held, that there was nothingin the 
mortgage deeds in question, in, the case which 
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served to displace the general rule. [Lord Dune- 
din ) Ganga Ram v. Natha Singh. 

22 A. X. J. 688 : 20 I. W. 101 : 
26 Bom. X. E. 750 ; L. E. 5 P. C. 133 : 
(1924) M. W. N. 599 : 35 M, L. T. (P. C.) 141 : 

6 Pat. L. T. 97 : 2 Pat. L- E. 257 ; 
5 Xah. 425 . 80 I C. 820 ; 11 0. L. J. 534 : 

0. W, N. 469 : 51 I. A 377 : 

47 M. L J. 64. 

Interest — Damdupat — Dispossession of 

mortgagee hy mortgagor— Ef feet of. 

Id the case of a usufructuary mortgage w^here 
a mortgagee is in possession of the mortgaged 
property either in lieu of interest entirely or ou 
the terms that he must render an account of rent 
and profits against interest, the rule of Damdupat 
would apply. But when the terms of the mortgage 
have been departed from, and the mortgagors 
have deprived the mortgagees of possession, then 
it is clear that that principle can no longer be 
considered as binding as the relationship of the 
parties had changed and the mortgagor must 
pay interesl. [Macleod, C. J. and Shah, /.) 
Nilkanth Balvant 7'. Strividya Shankar. 

26 Bom. L. E. 455 : 80 L C. 393 : 1924 Bom. 387. 

Interest-— Liability to pay after period 

fixed for redemption. 77 I. C. 122. 

Interest— Post -diem — PresumpUon. 

Even though a mortgage deed does not provide 
for the payment of interest after the date fixed 
for repayment of the principal money, still the 
ordinary presumption is that where money is lent 
interest would be charged all along till the re- 
payment though the term fixed has expired. 
[Lindsay and Sulaiman, JJ.) Benaik Rao v. 
PUTTAiN Singh. 1924 A. 929 : 79 I. C. 69 : 

L. R. 5. A. 335. 

Interest — Right to, whether a charge on 

property — Rights of mortgagee. 

In the absence of a contract to the contrary, the 
mortgagee is entitled in a settlement of his 
accounts with his mortgagor to treat the interest 
due under the mortgage as charge on the estate 
and the mortgagee is entitled to all interest due 
under the mortgagee within twelve years 
before the date of suit. [Moti Sagar,J.) Bamwari 
Lal V. Kallukhan. 6 Xah. L. J. 331 : 

82 I. C. 622 : 1925 Lah. 113, (2), 

— Minors — When binding on. 

When the mortgagors never purported to act 
on behalf of certain minors and in fact even 
ignored the existence of the minors or their 
rights in the properties, the mortgage is not 
! binding on them. [Mukerjec and Dalai, JJ.) 
Lauman V. Ealka Prasad, 

81 1. C. 1041 : L. E. 6 A. 729. 

Moveables — Sale of hypoiheca by owner 

— Purchase of similar articles— Mortgagee's lien 
if attaches to new article. 

The owner of two bulls hypothecated them to 
another retaining possession with himself. He 
I subseqently sold the bulls and with sale proceeds 
I purchased two new bulls a few days after. When 
1 a creditor tried to attach these bulls, the mort- 
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gagee claimed that his hypothecation right ex- 
tended to the substituted bulls. Held^ the right of 
a hypothecatee of chattels does not attach itself 
to goods or chattels purchased with the sale pro- 
ceeds of chattels or goods mortgaged, unless there 
is a contract that he should have a right against 
the substituted articles. 5 M. 330 followed. (1914) 
A. C. 398 referred to. The right of a mortgagee of 
immoveable property distinguished. {Devadoss, 
/.) Kandasamx Chetti V, Adimoola Chetti. 

1925 Mad. 275 ; 47 M. L, J. 704. 

Moveables to come into existence later-- 

Validity — Transferee with notice— Rights of. 

A mortgage of moveables not in existence at 
the time of the contract is not invalid and can 
be enforced against a transferee who purchased it 
with notice of the same. {Sulaiman, J.) Jugal 
Kishore V, Ram Narain. 1923 A. 199. 

-•Moveables — Title conferred. 

There can be in law a mortgage or hypothe- 
cation of moveables; such mortgage or hypothe- 
cation not accompanied by possession confers a 
good title upon the person in whose favour it is 
made and law recognises the transaction as 
security and equity gives effect to it. (Mukerjee, 
J.) jATiNDRA Chandra Choudhury v. Rangpoor 
Tobacco Coy. 1924 Cal, 990. 

• Payment of prior mortgage— Partner- 
ship-Effect. 75 1. G. 287. 

• -Prior and puisne mortgagee — 

Decree on mortgage — Subsequent suit for 
maintenance and declaration of charge — Decree 
sub ject to rights of prior mortgagee^ Sale in 
execution of mortgage decree — Rights of pur’ 
chaser — Lis pendens. 

Where a first mortgagee sues on his mortgage 
without making the second mortgagee a party, 
brings the property to sale and purchases it, in 
execution, the right of the second mortgagee to 
redeem the first mortgage is not extinguished by 
the proceedings in such a suit to which he was 
not a party. 21 M. L. J. 213 (F. B.) ref. to. 

But this rule cannot apply where the so-called 
second mortgage did not exist either at the time 
of Suit or decree or even at the time of the sale in 
execution of the decree on the mortgage. 

The doctrine of Lis pendens affects private 
alienations as well as execution sales of property I 
in respect of which a charge is claimed in a suit 
for maintenance by a Hindu widow. 14 M. 491 ; 
29 M. o08; 16 M. L, J. 413 relied on. 

The respondent’s predecessor in title obtained a 
decree for sale on a mortgage. Subsequently a 
Hindu widow sued for her maintenance and 
claimed a charge on the properties mortgaged, 
impleading the mortgage-decree holder as a party. 
A decree was passed for maintenance which was 
made a charge on the interests of the mortgagor 
in the properties, subject to the lien claimed by 
the mortgage-decree holder. Pending the suit for 
maintenance the mortgage ‘decree holder brought 
the properties to sale in execution and purchased 
them himself. The properties were then con- 
veyed to the respondent. Later on, in execution 
of the decree for maintenance the properties were 
sold and purchased by the appellant. On a ques- 
tion arising as to the rights of the parties with 
reference to the properties sold in execution, held 
that the respptident ba4 acquired a valid title to 
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the properties. {Schwabe, C. Coutis-^Trotier and 
Ratnesam, JJf Venkatrama AiyaR v. RaNgian 
Chetty. 19 L. w. 381 ; 

(1924) M. W. N. 344 : 

1924 Mad, 449: 34 M. L. T. (H, C.) 345 : 

77 I, C. 504 : 46 M. L. J. 258. 

prior and subsequent — Failure to Uead 

prior mortgage—' Effect — Difference between 
case of mortgagor and puisne mortgagee' 

The principle of law that a prior mortgagee 
who though impleaded in a suit by a subsequent 
mortgagee fails to set up his priority is thereafter 
precluded from claiming priority against the 
puisne mortgagee or person who purchases in 
execution of that decree has no application as 
against the mortgagor or a person who has pur- 
chased the equity of redemption. The principle of 
the distinction explained. [Daniels, J.) Kundan 
Lal V. Jagat Ram. 1924 A. 927. 

Prior and subsequent — Failure to 

redeem prior mortgage — Rights of mortgagor 
— Equity — Covenants how far binding. 

The principle of equity that where upon a sale 
, by the first mortgagee the property is bought 
by the mortgagor himself, he acquires the estate 
only subject to the claims of the second mort- 
gagee is inapplicable to a case where the 
subsequent mortgagee takes his mortgage with 
full knowledge of the liabilities and risks created 
under the first mortgage and actually undertakes 
to free the property from the mortgage but still 
fails to carry out the obligations incurred by him. 
In such a case to allow the subsequent mortgagee 
to enforce his mortgage in full against the inter- 
est purchased would be to allow him to profit 
by bis own laches and put a premium on default. 
[Kinkhede, A, J. C.) AmarchaND v, Sardar 
Singh. 821. C. 190 : 1925 Nag. 90. 

Prior and subsequent — Foreclosure 

decree obtained by puisne mortgagee — Effect- 
Prior mortgagee obtaining decree against mori- 
gagor— Position of. 

A puisne mortgagee in possession obtained a 
foreclosure decree and thereafter a prior mort- 
gagee obtained a decree on his mortgage and had 
the properties sold. Held the purchaser did not 
obtain anything, as at the time of the prior 
mortgagee’s suit, the mortgagor’s right? had been 
lost as a result of the foreclosure proceedings, 
[Baker, 0, 7. C.) Mulchand v. Babulal. 

1924 Nag. 210. 

Prior and subsequent— Prior mortgagee 

and subsequent mortgagee— Suit on both mortga- 
ges— Prior mortgagee failing to set up priority— 
Effect of — If debarred from suing on his own 
mortgage, SeeC. P. Code, S, 11, Expl. IV. 

80 T. C. 389. 

'Pficr and subsequent — Puisne mort- 
gagee's suit — Purohaser at execution sale — 
Rights of parties. 

The mortgagor created two mortgages one after 
the other and later sold a portion of the property 
to the first mortgagee, at the same time keeping 
alive that mortgage. The puisne mortgagee 
obtained a decree on his mortgage and in execution 
thereof the property was purchased by the plain- 
j tiff. In a suit by the plaintiff purchaser for 
‘ possession against the prior mortgagee. Held 
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the prior mortgage could not resist the suit for 
possession but was entitled to redeem the property. 
{Jwala Prasad and Ross, JJ.) Birinchi Singh 
V. Saroda Prasad Mukherji. 3 Pat. 114 : 

5 Pat. L. T. 95 : 75 I. C. 943 : 1924 P. 452. 
— ■ — -—-Prior and subsequent — Rights of parties, 
A subsequent mortgagee with notice of the 
prior mortgage cannot resist a suit by tbe latter 
on the ground the condition in his mortgage 
Operates as a clog on the equity of redemption. 
[Abdul Raoof^ /.) Rahmat Ali v. Shadi Ram. 

75 I. G. 877 : 1925 Lah. 45. 

Prior and subsequent ■ — Suit by prior 

mortgagee without impleading puisne mortgagee 
—Execution sale — Purchase by decree-holder — 
Subsequent suit by puisne mortgagee implead- 
ing prior mortgagee — Decree— Sale in execution 
— Rights of purchasers. See C. P. Code, O, 34, 
R. 1. 5 Pat. L. T. 103. 

Prior and subsequent^Tenancy rent- 

free created by prior mortgagee in favour of 
mortgagor — Redemption by second mortgagee — 
Tenancy rights— Effect on. 

Where a prior mortgagee in possession creates 
a rent-free tenancy in favour of the mortgagor 
and is himself redeemed by tbe subsequent 
mortgagee* tbe latter cannot claim cuhivating 
possession from the mortgagor as if the tenant’s 
right has become non-existent. All that he can 
claim is a declaration that he is not bound by 
the special contract exempting the mortgagor 
tenant from liability to pay rent. [Kinkhede^ A. 
J, C.) AMARCHANDt?. S.ARDAR SinGH. 

82 I. C. 190 : 1925 Nag. 90. 
— '-‘^Redemption— Period fixed for redemp- 
tion — Limitation, 

Where a mortgage deed has fixed a period for 
redeeming, the mortgagee cannot foreclose before 
it expires, and limitation will run only from the 
date of expiry of the period fixed. [Bdker, J, C.) 
Harbhagatz^. Narayan Rao. 781. C. 338 

l 

Redemption— Proof of mortgage — Ad- 
mission of defendant — Effect of. 

Where a plaintiff in a suit on a mortgage 
fails to prove the mortgage on which he relies and 
which he alleges in his plaint, he cannot succeed, 
upon the mere fact that the defendant admits 
that he is the mortgagee of the land. [Reave, A. J. 
C.) Jagjiwan Singh v. Gajraj Singh. 

10 0. & A. I. R- 398 ; 80 I. C. 543 : 1 0. W. 130. 

—Redemption —Construction of deed— 

Arrears from tenants-Premia occupancy tenants. 

46 A. 115 : L R. 5 A. 1 ; 79 1. C. 314 : 
. 10 0. & A. L. R. 97 : 1924 A. 153 

— —Redemption — Deed of further charge — 

Construction— Personal covenant — Transferee of 
mortgage, whether bound, 

A deed styled as famasuk zari i mazid and 
giving no details cf the property but a mere 
reference to the original mortgage connot be 
regarded as a deed of further charge. It creates 
only a personal covenant against the mortgagor 
and does not involve his transferee in any 
liability {p. 681). 17 O. C. 303, Foil. 2 O. L. 
J. 601, 6 O. L. J, 147, 25 O. C. 135, 8 O. C. 227 
dist. 9 O. L, J. 484 and 9 B. 233 
ref. to. [Reave, A ■ J, C.) Kandhiya Bakhsh 


Pande V, Ram Charitar. 1 0. W. N. 678 : 

10 0. & A. L. R. 1065. 

Redemption — Right to— Occupancy 

holding — Lessee. 76 I. C. 862. 

Redemption— Satisfaction of the mort- 
gage — Whether mortgagor entitled to interest on 
the Surplus money ivith the mortgagee, T. P, Act,, 
Ss. 72 and 76. 

Where there is no stipulation as to payment of 
interest on the surplus mortgage money, 
a mortgagor who sues for redemption is not 
entitled to any interest on the surplus that 
is found with the mortgagee after the satisfac- 
tion of his mortgage. Further Ss. 76 and 77 of the 
T.P. Act make no mention of payment of interest 
by the moitgagee, in connection with the surplus 
usufruct. But the mortgagor will be entitled 
to inte^'est on the surplus mortgage money fronl 
tbe date of the institution of the suit. Janoji i'. 
Janoji, 7 B 185, Lakeze Bell, 34 Ch. 462, foil. 
[Mookerjee and Dalai, JJ.) Ismail Hasan v, 
Syed Mehdi Hasan and others. 22 A.L J. 833 : 

80 I. C. 63 : L. R. 5 All. 625 (Civil) : 

1924 A. 881. 

Redemption of usufructuary mortgage — 

Defence of sale to the mortgagee without register- 
ed conveyance— Whether other evidence as to 
sale admissible — Intention of the mortgagor to 
extinguish the mortgage. 

In a suit for redemption by the mortgagor, the 
mortgagee in possession pleaded a subsequent 
sale by the mortgagor, and that the latter is de- 
barred from right to redeem, and it was contend- 
ed, by the plaintiff that the sale is invalid (1) on ac- 
count of absence of registered conveyance. Held, 
that there was a transaction which can be treated 
as an agreement to sell the land, and omission 
to execute a registered conveyance' cannot dis- 
turb the title, and possession of the respondents 
and, where there was no evidence that the vendor 
refused more than three years prior to suit, 
to give a conveyance, and even if time for spe- 
! cific performance had elapsed, the same equities 
would apply. Venkateswar Damodar v. Bhimappa. 
46 Bom. 722 Foil. [Duckworth, J.) Ma Ma E v, 
MaUNG Ton. 2 Rang. 479 : 3 Bur. L. J. 214 : 

1935 Rang. IIS. 

^Redemption — Transferee from mortgagor 

— Claim for interest barred— Liability to pay. 

The transferee from a mortgagor is not bound 
at the time of redemption to pay a claim for inter- 
est which has become barred by limitation. In 
the case of a usufructuary mortgage, no claim 
: for interest will arise as the enjoyment of profits 
I takes the place of interest. [Madhavan Nair, /,) 

I Manjunath Sbanbhagaz^. Samayya. 

(1934) M. W. N. 776; 1924 Mad. 852. 

Sale by auction of mortgaged property — 

Extinction of previous mortgage — Repurchase 
from the auciiotupiirohaser by the mortgagor' s re- 
presentative- in-interest — Revival of ext i nguis hed 
rights. 

When the mortgaged property passes by the 
auction sale into the hands of a stranger, the 
sale extinguishes the previous mortgages, and if 
the property is subsequeutiy repurchased by the 
mortgagor's lepresentative-in-interest, the rights 
extinguished by the auction-purchaser do not 
come back into existence, 
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MORTGAGE. 

Otter Lord Vaux, 2 K & J. 550. 23 C. 397, 

23 A. 37i, 29 M. 113 dist. 11 CAV.N. 284 referred 
to. (IVasir Hasan and Pitllan, A, J. Cs.) Mt. 
Chandra Kunwar v. Sheo Dayal. 

1 0. W. N, 372 : 11 0. L. J. 707. 

^^uh- mortgage — Rights of— Redemption 

by mortgagor — Effect of. 

Where a mortgagor has notice of a submort- 
gage, the mortgagee in possession is entitled to 
keep his possession until redeemed. Redemp- 
tion of the mortgagee, alone would not enable the 
mortgagor to recover possession when he had 
notice of the sub- mortgage. {Duckworth and 
Godfrey, JJ.) Ma Myat Gvi v. Ma aIa Nyan. 

2 Rang. 561: 1925 Rang. 140 (2.) 

— Subrogation — Assignment of security if 

necessary. 1924 Oudh 85. 

-^Subrogation — Mortgage prior — Decree ' 

on — Sale in execution— Puisne mortgagee' s pay- 
ment to avert — Subrogation to prior mortgagee's 
rights— Puisne mortgagee's right to *- Nature 
and extent of rights acquired by subrogation — 
Prior mortgage as mortgage charge or as decree 
charge — Limitation to enforce right — Suit or exe- 
cution proceedings — Appropriate procedure to en- 
force right of subrogation in such case— Decree 
of prior mortgagee satisfied by puisne mortgagee' s 
payment — EffecL 

■ The manager of a joint Hindu family of which 
defendants 2 and 3 and the husband of the 5th 
defendant were the other members mortgaged 
plaint item (i) to S, and subsequently assigned 
hts half share in the plaint items to the 1st deten- 
dant, the wife of the 2nd defendant. The son of 
S sued on the mortgage to S. obtained a decree, 
and brought the property to sale in execution. 
The sale was held,' but before confirmation, the 1st 
defendant raised money from plaintiff on a 
hypothecation bond, the plaintiff undertaking to 
pay up the sale amount and release the property. 
The plaintiff did so and the decree was thereby 
satisued. in a subsequent suit for partition 
brought by the 3rd deiendant, to which the ist 
defendant was made a party, but not the piaintifi, 
the assignment by the manager to the 1st defen- 
dant was, however, held to be a sham* The plain- 
tiff subsequently sued to recover her loan with 
interest by the sale of the mortgaged property or 
by a charge on item (1). 

Heidi that the piaintifi, as a puisne mortgagee, 
was interested in paying oft the prior mortgagee, 
and was by such payment, subrogated to the 
charge which she had paid off, that by such pay- 
ment the plaintiff was to be subrogated not mere- 
ly to (he prior mortgage in its original form as a 
mortgage charge, but to the decree charge held 
by the prior mortgagee, i, e,, the right to hold the 
property to sale to discharge the deciee debt, that 
right being free of any restriction it would 
be worked out within the period of limitation for 
the original mortgage; and that, as the prior mort- 
gagee’s decree had been satisfied, and was there- 
fore unexecutable. the plaintiff was entitled to en 
force his lien by of suit {Wallace^ J.) Par- 
VATI Ammal V. Venkatakama aiyar 

20 L. W. 278 : (1924) M.W, N. 510: , 
4925 Mad. 80 ; 81 1. 0. 771 : 47 M. L. J. 316. ^ 


MORTGAGE, 

Subrogation — Payment purchaser or 

puisne mortgagee — Presumttion — Order absolute 
for sale — T. P. Act, S. %9— Effect of. 

The rule of subrogation is founded on equita- 
ble principles and if a subsequent mortgagee or 
purchaser is subrogated to the rights of the prior 
mortgagee, whose debts he discharged, a co- 
mortgagor is equally subrogated. The benefit of 
subrogation may be claimed by any person who 
redeems a mortgage on an estate in which he is 
only partly interested. The question whether a 
person paying off a prior mortgage is entitled to 
the beneiit ofthat charge as against other persons 
depends upon the intention of the party paying 
off the charge. If there is no express evidence 
of intention, the ordinary rule is, that a man hav- 
ing a right to act in either of two ways, shall be 
deemed to have acted according to his interests. 
A claim to subrogation can be sustained when 
there is an agreement with the debtor that the 
lender shall be subrogated to the rights of the 
mortgagees. Such an agreement may be express- 
ed or may be presumed from the circamstances 
of the case. The question is whether the -new 
lender was lending money on the personal secur- 
ity of the borrower or on the understanding that 
he would be substituted in the place of the for- 
mer mortgagee. Where an order absolute for 
sale had been made under S. 89 of the T, P. Act, 
it has the effect of substituting the right of sale 
thereby conferred upon the mortgagee for his 
rights underthe mortgage which are extinguished 
Consequently wherethe payments are made after 
the making of an order absolute for sale the per- 
son making the payment is not entitled -to sub- 
' rogation. [Dalai and Simpson, JJ.) Lootar 
Ram V. Lal Ranjit Singh. 11 0. L. J. 381. 

Subrogation — Right-Payment of incum- 
brances— V oid mortgage. 

I The doctrine of subrogation is not applied for 
the mere stranger or volunteer, who has paid the 
debt of another, without any assignment or ag- 
reement for subrogation he being under no legal 
obligation to make the payment, and not being 
compelled to do so for the preservation of any 
rights or properties of his o vn. Any one wha is 
under no legal obligation or liability to pay the 
debt is a stranger and if he pays the debt, he is 
a mere volunteer, {Dalai, J, C. and Neave, A. 
J. C.) Akbar Husain v. Shahanshah Begam. 

27 0. C. 56 ; 11 0, L. J, 82 : 1924 Oudh 302 

Subrogation — Whether 3rd mortgagee 

has priority over the 2nd mortgagee. 

In a suit by the 1st mortgagee, without implead- 
ing the 2nd mortgagee as a party, and in order to 
satisfy the decree debt, a third mortgage was 
executed by the mortgagor, and in a suit by 3rd 
mortgagee against the mortgagor and puisne mort- 
gagee. Held (1) that the 3:d mortgagee is entitl- 
ed to priority over the 2nd vnortgagee and that a 
person who advances money for the purpose of 
getting a mortgage and bears the consideration 
for the mortgagee of a^prior encumbrancer is not 
agvolunteer, and is entitled to get the benefit of 
subrogation Butler v. Rice 2 Ch. 277 foil. 7 Pat. 
1 332 followed. {Devadoss, J.] Avudai Ammal v. 
I Chinna R.amaswami Naick. 20 L. W. 651 : 

35 M. L. T. 112 (H. C.) : 82 t. C. 849 : 

1925 Mad. 129. 
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MOETGAGE. 

Substituted seaurity-— Award-Partition 

— Remedies of mortgagee. 

If a number of co-.-harers own undivided shares 
in a number of villages constituting an estate and 
one of such co-sharers mortgages shares in some 
of the villages only and as a result of a siibse 
quent partition the villages are redistributed, it is 
just and equitable that the charge should attach 
to that fraction of the share allowed to the mort- 
gagor which represents the share mortgaged by 
him originally. The charge cannot be allowed to 
be enforced against the whole of the property 
allotted to the mortgagor as part of it obviously 
represents that interest of his which was unen- 
cumbered. This principle is in consonance with 
the principles of justice, equity and good consci- 
ence. The true wav to find out the substituted 
security is by determining the ratio which the 
value of the shares owned by the mortgagor in 
the mortgaged properties at the time of the parti- 
tion bore to the mortgagor’s actual share in the 
entire family property. This would at once give 
what fractional share of his interest in the entire 
estate he had mortgaged. Where there has bsen 
no subsequent increase by subsequent inheri- 
tance or ocher acquisition, the substituted equi 
valent of the nortgaged share will obviously be 
the very fraction out of the properties allotted to 
the mortgagor as representing his entire interest 
at the time of the partition. Where the evidence 
to show the actual values of the various proper- 
ties is meagre, the Government revenues assess- 
ed on the various village properties may be 
assumed to bear the right proportion of their res- 
pective values. [Sulai nan, Lindsay and Kan- 
haiya Lai, //.) Sheo Prakash v. Ala-ud-din. 

L. K. 5 All 441. 

-Substituted security — Doctrine of when 

applicable. Mx. Aftab Begam v. Mahomed 
AYUB. 1924 A, 65. 

Suit for possession of portion of property 

— Maintainability. 

There is nothing in law to prevent a mortgagee 
from suing for a portion nly of the mortgaged 
property if he thinks it is sufficient security. 
{Abdul Raoof and Abdul Kadir, JJ.) Ragho v- 
Dwark.a Das. 1924 Lah. 738. 

Suit for balance of mortgage amount — 

Maintainability ’Implied contract 

A mortgagor can maintain a suit for the re- 
covery of unpaid mortgage amount, as there is an ' 
implied contract to pay the whole and a suit can 
be based on such implied contract. {Marti neau^ 
J.) Imam Din v. Dittu. 78 I. C, 445 (1) 

Suit — Preliminary decree — Addition of 

parties thereafter. See C. P. Code, O, 1, R. 10, 

46 M. L. J. 368. 

'^Undivided share — Subsequent partition 

— Rights of mortgagee. 

Where a mortgagee of a particular property 
from one of two co-sharers purchases that pro- 
perty in execution of a decree against the mort- 
gagor and it is subsequently found that at a parti- 
tion prior to the suit of the mortgagee, the 
property had been allotted to the share of the 
other co sharer of the mortgagor the rights of 
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the mortgagee purchaser cannot prevail as 
against those of the co-sharer who bad obtained 
the property at the partition. [Daniels and Ncave, 
IJ.) Narain V. Ram Saran’ Das. 22 A. L. J. 853 : 

L. E. 5 A. 761 : 1324 A. 871. 

MOETGAGOE and MORTGAGEE-Equity of 
redempiion — Compensation for land acquisition — 
Appropriation by mortgagee towards the un- 
secured debts of the mortgagor — Rights of pur- 
chaser of the equity of redemption. 

77 I. C. 26. 

—Rights of mortgagee — Foreclosure of a 

portion of the mortgaged property —'Effect of — * 
Right against other items of the hy potheca. 

Wnere a person holding two mortgages has 
foreclosed some of the mortgaged items under a 
prior mortgage, he is entitled to throw the entire 
burden of the other mortgage on the remaining 
items. A representative of the mortgagor cannot 
object to his doing so, as he is not entitled to 
contribution in any event. {Lindsay and Sulai- 
man, JJ.) Benaik Rao v, Puttain Singh. 

L. R. 5. A, 335 : 73 1. G, 69 : 1924 A. 929. 

Right to proceed against properties — 

Duty of Court. Narayanaswami Chetty u. 
Vellaya Pillai. 1924 Mad 366. 

Saje Qf property by mortgagor — Privity 

of contract. Mr, Chet Naur p. Gurmukh Singh. 

75 I, C. 940. 

Suit for redemption—DispiUe of title. 

In a redemption suit it is not open to the mort- 
gagee to dispute the title of the mortgagor, 
{Raymond and Madgavkay, A. J. Cs.) Mahomed 
Moosa V. Kazi Fatehullah. 

79 I. C. 466 : 1925 Sind 167. 

MOTOE VEHICLES ACT (VIII OP 1914), S. 11 — 
Rules framed under — Part 11, R, 16— Motor 
lorry— Driven at excessive speed— Liability of 
owner who was not present and who had 
prohibited such driving. 

petitioner, the owner of a motor lorry, was pro- 
secuted on the ground that he allowed the driver 
of the motor lorry to drive it at an excessive 
speed and thereby committed an offence under 
Part II, R 16 of the Rules regulating the use of 
mjtor vechicles in Calcutta framed under S. 11 
of Act VIII of 1914, the Indian Motor Vehicles 
Act. The petitioner was not in the lorry at the 
time of toe alleged offence and had cautioned 
the driver not tu exceed the regulation speed and 
I to drive with due care and caution. Held^ that the 
driver and not the owner, was liable under R. 16 
inasmuch as the former alone contravened the 
prohibition against driving at a greater speed 
than that prescribed by the Rule, The owner of 
the lorry cannot, in the circumstances, be said to 
have “caused or permitted’’ the lorry to be 
driven in contravention of the Rule, [Greaves 
and Diivaf JJ.) Varaj Lal v. Emperor. 

61 Cal. 948 ; 28 C. W. N. 854; 82 I. 0, 137 : 

25 Cr. L. J. 1209 : 1924 Cal 985. 

MYSORE CIVIL PROCEDURE CODE REGULATION 
(III of 1911), S, 2 \2)— Decree— Appeal dismissed 
as being out of time. 
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MYSORE C, P. G, REGULATION, S. 47. 

Where the lower appellate Court dismisses an 
appeal as time-barred, its order is a decree and is 
appealable as such. {Subbaitna and Rafnaswamy 
Aiyangar, JJ.) Ayyanna v, Basavalingiah. 

2 Mys. L. J. 2ll 

— Ss. 47 lbl~ExeciiiJon sale — Sale 

■proclamation irregular — Application to set aside 
sale. 

If the Court makes a mistake in execution pro- 
ceedings and issues a sale certificate although 
the sale has not been confirmed, it has inherent 
jurisdiction to have the mistake rectified even 
though the person aggrieved by the mistake 
may have a remedy by suit. Wnere a 
sale which is liable to be impeached is confirm- 
ed and followed by delivery of possession the 
party aggrieved by that sale is entitled to apply 
under S. 47, C.P. Code, to have that sale set aside. 
(Plumer and Subbanna, JJ,) Range Gowda v, 
Kempamma. 2 Mys. L* J. 146. 

— -S, 47 and 0. 21, R. 90 — Execution sale 

^Application to set aside Remedy by suit 
when available. 

Where an execution sale is held and confirmed 
it is not open to the judgment-debtor to sue to set ' 
it aside on the ground that the decree-holder who 
purchased at the execution sale, had not obtained 
leave to bid and on the ground that the sale pro- 
clamation had not been duly published. The 
remedy of the judgment-debtor was by way of 
an application under S. 47, C.P, Code. (Subbanna 
and RamasvDa'mi Aiyangar, JJ.) Siddappa v. 
GangamMA. IMys. L. J. 157. 

S. 48 — Execution of decree on mortgage-- 

Twelve-years' limitation — Applicability of. — Dis- 
missal of application jor defaul i — Ef feet of> 

The twelve-years’ rule laid down in S, 48, C. 
Pi Code, governs all applications presented after 
its enactment for the executions of mortgage 
decrees passed before the new Code came into 
force* The rule is one of limitation and hence of 
procedure and since there can be no vested right 
in procedure the rule has retrospective effect. 
Where a prior application for execution had 
been dismissed on the ground that it could 
not be proceeded with owing to the decree- 
holder's default in the payment of the pro- 
cess fees, it cannot save limitation under S. 48, 
Ci P* Code. [Chandrasekhara Aiyar, C. J. and 
Ptumer, J,) Sri Chamarajeswara Bank, Ltd. 
Vi Venkatakrishna Iyengar, 2 Mys. L. J. 104 

■ — S. lib— Interlocutory order— Execution 

proceedings — Order refusing to grant time for 
objections and stay sale of properties — Objection 
by legal representative of surety. 

The petitioner’s father had been a surety for 
a decree debt. After his death, petitioner filed an 
application in execution proceedings for stay of 
sale pending an enquiry into his objections to the 
execution after obtaining a copy of his father’s 
surety bond. No notice of the execution had been 
served- on the petitioner and he had been merely 
called upon to produce the title-deeds of the pro- 
perties after their attachment, Tney refused to 
adjourn the sale* On revisioxj, held, that the 
order of the lower Court denied to the petitioner 
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an opportunity to know the extent of his liability 
and the order directing the sale was liable to be 
set aside in revision. [Subbanna, J,] Adaviappa 
V, Sljbba Rao. 2 Mys. L. J. 231. 

S. lib— Revision — Order of refusal to 

review judgment. 

The Chief Court has power to interfere in revi- 
sion with an order of the lower Court refusing to 
review its judgment if sufficient reasons are 
shown. If the revision petition involves merely 
a consideration of the question as to the correct- 
ness or otherwise of the exercise of discretion by 
the lower Court, the Chief Court will not inter- 
fere. But where the lower Court declines to 
interfere on a misapprehension of the main points 
in the case, the Chief Court may interfere in 
revision. {Ramaswami Aiyangar, J.) Venkatesan 
V. Devojee Rao. 2 Mys. L, J. 212. 

S. Decree- Extension of time allow- 

ed--Not permissible. 

S, 148 of the Mysore C. P. Code Regn. has re- 
ference to any period fixed or granted by the 
Court for the doing of any act prescribed or 
allowed by the C. P, Code and it is scarcely possi- 
ble to construe this as applying to a case where 
the period is fixed in a decree for paying some 
money, 39 M. 176; 35 A. 582; 40 A. 679, ReL 
[Chandrasekhara Aiyar, C, J, and Subbanna , J.) 
Raghavendra Dass V, Chaluviah, 

2 Mys L. J. 75. 

' — "Q. 6, R. 17 — Amendment of plaint — 
Powers of Court-- New Code, 

The new C. P. Code confers on the Court ider 
powers as regards allowing amendments than 
the old Code. Plaintiff, a widow, brought a suit 
for cancellation of a sale-deed executed by her 
husband in favour of the defendants on the 
ground of its having been brought about by mis- 
representation. The vendee had bsen directed 
to pay a certain sum for the maintenance of the 
widow under the Sale. The plaintiff subsequently 
applied for amendment of the plaint by claiming 
a right of maintenance and residence as against 
the properties in the hands of the vendee. Held, 
that the amendment was properly allowed. 
[Plumer, 0. C. J, and Subbanna, J.) Lachiah 
Chetty V. Eramvia. 2 Mys. L. J. 205. 

——0. 6, R. IT — Pleadings— Amendment — 
Power of Court— Subsequent events. 

Courts can take cognizance of events that 
transpired since the. institution of the suit and 
the plaintiff could be allowed to amend his plaint 
so as to avoid the necessity of a fresh suit. 
[Subbanna, /.) Veerabhadra Setty v. Siddam- 
MA. 2 Mys, L. J. 217. 

^ — 0- 9, R. 13 and 0, 37— Ex parte decree— 

Suit Jiled under the summary procedure — Setting 
aside ex parte decree — Appeal against decree,' 8 

A decree ex parte for the purpose of O. 9, 

R. 13, C. P. Code is one passed in a suit 

where the defendant is expected to appear 

and has every right to appear, and it may 

be set aside under R. IS if he satisfies the Court 
that the summons was not duly served on him or 
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E. 2, 

that he was prevented by sufficient cause from ap- 
pearing when the suit was called on forbearing. 
But under the summary procedure in O. 37, C. P, 
Code, defendant is debarred from appearing and 
defending till he obtains leave to do so, and where 
he does not obtain such leave, the decree passed 
is notan ex parie one. The defendant could no 
doubt have proceeded under O. 37, R 4 to have 
the decree set aside by making out the existence 
of Special circumstances, but not on the basis of 
its being an exparte decree, and if the order on an 
application under that rule is adverse to him, he ' 
has no right of appeal from it. He can no doubt | 
appeal from the decree itself upon grounds j 
affecting the correctness or validity of the decree, j 
[Chandrasekhara Aiyar, C. i. and Siihbanna, ),) 
Basavannappa V. The Mysore Industrial 
‘Bank, Ltd. 2 Mys. L. J. 181. 

0. 17, E. 2— Absence of plaintiff at ad' 

joiirned date of hearing — Procedure. 

Under 0, 17, R, 2, C. P, Code, if the Court pro- 
ceeds 10 “dispose of the suit” it must do so under 
the rules in 0,9 and in the case of the non-appear- 
ance of a plaintiff the rule applicable is O. 9, R. S, 
C. P. Code, If the Court does not proceed to dis- 
pose of the suit the Court may pass such other 
order as it thinks fit and the words “ such other 
order*’ do not entitle the Court to decide the suit 
on merits or in any other way. They entitle the 
Court to pass some such order as an adjournment 
which will not decide, or dispose of the suit. 
{Fhmer, /,) Arunachalachari Subba Rao, 

2 Mys. L. J. 115. 

0. 17, Er. 2 and 3 — Plaintiff absent at 

adjourned date — Evidence partially adduced^ 
Defendant setting up a new case — Dismissal for 
default. 

In a suit on a hybothecation bond defendant 
pleaded discharge the burden of proof of which 
was on him. The plaintiff had adduced most of 
his evidence after which the defendant set up a 
new case. Thereupon the Court adjourned the suit 
to a new date on which the plaintiff being absent 
the Court dismissed the suit for default. Held, 
that it was not an e.xercise of sound Judicial dis- ! 
cretion for the Court to dismiss the suit for de- 
fault at that stage. He should either have de- 
cided the suit on the materials before it or ad- 
journed to another date. [Suhbanna, J.) Fakirsa 
V* Chikka Govindappa- 2 Mys, L J 80. 

—0. 17, K. 3 — Dismissal of suit summarily 
— Evidence recorded in part — Plaintiff not 
absent — Procedure. 

Where evidence had been partly taken in a suit 
and afterwards on the adjourned date the plain- 
tiff did not take the necessary steps but was pre- 
sent in person himself the Court ought not to 
dismiss the suit summarily but should proceed to 
decide the suit under O. 17, R. 3, C, P, Code, on 
the merits. [Chandrasekhara Aiyar, C.J. and 
Plumer, J.) SiBi Narasimhiah v. Kempanna. 

2 Mys. L. J. 39. 

0. 21, E. 43 and 0. 38, Er. 7 and 8 — 

Attachment before judgment of moveables — 
Claim-— Allowed by Court — Compensation — Suit \ 
for — Limitation Act, Arts, 29, 36 and 39. j 
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Defendant improperly attached before judg- 
ment certain moveable property in plaintiff’s 
shop, The plaintiff filed a claim petition which 
was allowed. In a subsequent suit by plaintiff 
for damages three years after the date of the 
attachment but within one year of the date of the 
decision on the claim petition. Held, that the suit 
wae barred under Art. 29 of the MysoreLimitation 
Regulation which applied to the case. Even if 
Art, 36 or 49 applied the suit was still barred, 
The cause of action arose on the date of the 
seizure and the suit was barred by Art. 29 of the 
Regulation. The time taken up in deciding the 
claim case cannot be excluded merely because the 
plaintiff had claimed damages in his petition. 
The plaintiff’s claim was wholly inadmissible and 
he could not be said to be prosecuting it in good 
faith and due diligence in a Court which from 
defect of jurisdiction or other like cause could 
not entertain it. (Subba nna and Ramaswami 
Aiyangar, JJ.) Mahomed Hussain Khan v. 
Salamchand. 2 Mys. L. J. 247 . 

0. 21, E. Deposit — Deficiency made 

good within 30 days — Payment outside Court to 
decreediolder . 

Where a judgment debtor paid the major por- 
tion of the decree amount with 5 per cent in addi- 
tion into Court with a view to set aside the sale 
under O. 21, R. 89, C.P.Code, and afterwards on 
discovering that by a mistake he had paid less than 
the amount due, he paid the balance to the decree- 
holder out ofjCourt within 30 days of the sale, 
there is a substantial compliance with the pro- 
visions of 0. 21, R, 89, C. P. C., and the sale 
should be set aside. [Plumer and Subbanna, JJ.) 
VenkataswaxMI Naidu x'. Chayapathi Rao. 

2 Mys. L. J. 31. 

0. 21, E.90 — Execution sale— Application 

to set aside— Right to apply. 

The applicant, though one of the Judgment 
debtors against whom the decree under execution 
(a hypothecation decree) had been passed, did not 
own the property which was sold in execution as 
belonging to another judgment-debtor. Held, that 
the applicant had no locus standi to apply under 
O. 21, R. 90. C. P. Code, inasmuch as his interests 
w^ere not affected by the sale. [Chandrasekhara 
Aiyar, C. J. and Siihbanua, J.) Rangappa v. 
SiVARAM. 2 Mys, L. J. 100. 

' 0. 32, E. 7 — Decree — Assignment of by 

next friend — Leave of Court. 

The provisions of O, 32, R. 7. C. P, C. (Mysore) 
do not form a bar to the recognition of the as- 
signment of a decree effected by a next friend 
or guardian on behalf of the minor legal repre- 
sentative of a deceased decree-holder. The leave 
under O. 32, C, P. Code, is necessary but there is 
nothing to prohibit the Court from granting such 
leave at any stage. 68 I. C. 285: 62 I. C. 255, Ref. 
[Chandrasekhara Aiyar, C. J. and Plumer, J.} 
Shroff Venkatappa v. Balakrishna Rao. 

2 Mys. L. J. 86. 

0. 44 R. 1 — Leave to appeal in forma 

pauperis— of— Court fee — Payment of 
I —Increased Court- fee — Amending Act 
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MYSORE C. P. CODE REGN. (Ill OE 1911), 0. 47, 
R, 1. 

An application to bo allowed to appeal as a 
pauper, accompanied by a memorandum of ap- 
peal as required by O. 44, R. 1 was presented to 
the Court on 12 12-1922 The application was 
dismissed on 19-3-1923, but time was granted to 
the petitioner till 4-6.1923 for payment of the re- 
quisite Court fee. On that date a fixed fee of 
Rs. 137-8-0 was paid on the valuation of the sub- 
ject-matter of the appeal calculated in accordance 
with the Court Fees Regn III of 1900. Rut that 
Regulation had in the meantime been amended 
by Regn, Vfl of 1922, the object ot which was to 
enhance generally the scale of fees as prescribed 
in the Regulation of 1900 as and with effect from 
1-2-1923, Held^ that the Court fee payable on the 
memorandum of appeal was that fixed in the 
amending Regulation. [Chandyasckhar a Aiyar, 
C, J. and Subbanna, J.) Bapu Koneki Rao v, 
Yamunabai. 2 Mys. L. 1. 150. 

— 0. 47, R. 1— Ex dear c 6" Application 

for review — Mainiainability of. 

It is open to a party against whom an ex parte 
decree has been passed to apply for a review of 
the judgment under O. 47, R. 1. C. P. Code even 
though his primary remedy under O 9, R. 13 is 
barred by time. 7 M. C, C, R, 93 ; 3 M. C. C. R' 
98: 6 A 66; 9 A. 61 : 26 C. 588 Ref. {PLumcr, O. 
C. J , and Subbanna^ J.} Sowcar Mohammad 
Khasim Khan v. Shakh Budan Sabi. 

2 Mys. L J. 195, 

MYSORE .COMPANIES REGULATION (VIII OE 
19X7,) Ss. 3 (3) and 271 — Winding up of a com- 
puny — Objection to — Territorial jurisdictton— 
Company registered outside Mysore but having a 
branch in Madras. 

A foreign company not registered under the 
Mysore Companies Regulation is an “unregister- 
ed company” for the purposes of that Regulation 
and as such amenable to the provisions contain- 
ed in Part IX of the Regulation ; and if the con- 
ditions necessary are fulfilled, it is capable ot 
being wound up in the same way as an unregis- 
tered local company. A foreign company may be 
wound up under S, 271 of the Mysore Companies 
Regulation if it has a branch office and assets 
within the jurisdiction. Where the Cou pany was 
under liquidation in British India and tnere was 
an official liquidator already appointed, the court 
in Mysore would recognise him for the purpose 
of S. 166 of the Mysore Regulation as represent- 
ing the Company, {Chandrasekhara Aiyar^ C. J. 
and Plumer JJ,) Syed Rahim v. Sahay. 

2 Mys. L. J. 165, 

MYSORE COURT FEES REGULATION (III OE 
1900), S. I ^—Applicability of ~~ Cumulative and 
aitcrnaiiie reliefs, — Court-fee payable — Larger 
relief. 

S. 14 of the Mysore Court Fees Regulation ap- i 
plies only to a case of cumulative reliefs in the | 
case of which the larger of the two reliefs sought 
ought to determine the court fees. The phrase 
“ two or more distinct subjects “ in the section 
may not admit of a precise definition applicable 
to all cases and reliefs claimed in the alternative 
with reference to the same cause of auction may 
not come within the purview of the section, 30 


I MYSORE COURT FEES REGULATION (III OE 
I 1900), Sch.Il, Art 11 B. 

I M 61; 29 A. 155 Ref. {Plumer, 0. C. J. and Sub- 
banna, I .) Lachiah Chetty v. Eramma. 

2 Mys. L. J. 205. 

s. 42 — Decree without contest— Agree- 
ment of some of the parties— Refund of half the 
Court fee — Application after the period of Limi- 
tation. 

A suit for the recovery of money was iustituted 
against two defendants. It was at first decreed 
^.v against the first defendant and against 
second defendant by admission. The first defend- 
ant got the ex -parte decree passed against him 
set aside and denied liability in his statement. 
Before issues were framed the plaintiff and first 
defendant entered into an arrangement that for 
the whole of the debt and costs there should be a 
decree against both the defendants but that the 
first defendant should pay a certain portion of it 
with proportionate costs within a ceitain time and 
for the balance and costs thereon the plaintiff 
should proceed first against the second defendant 
and if that was not recovered from him the first 
defendant should be liable for that also. A decree 
was passed in accordance with that arrangement 
on 22-1-1923 On 27-8—1923 the first defen- 
dant’s legal respresentative applied to the Court 
for directing a refund of half the institution fee 
to the decree-holder and amending the decree 
accordingly. By this time the Munsif who passed 
the decree was succeeded by another one and he 
passed an order on 26—11 — 1923 holding that 
the application was out of time not having been 
made within six months, yet directing an amend- 
ment of the Decree inserting only a half of the 
institution fee in the table of costs payable to the 
decree-holder. Held that the direction of the 
lower Court to amend the decree by inserting 
only half the institution fee was unsupponable 
and must be set aside. {Subbanna, J.) The 
Mysore Industrial Bank, Ltd v. Lakshmi- 
narasimha Rao. 2 Mys. L. J. 169. 

— Sch. I, Art. 1 — Appeal — Court-fee payable 

On, 

Where the lower appellate Court f dismisses an 
appeal presented to it as barred by time, an ap- 
peal from that order is one from a decree and 
Court-fee on the second appeal memorandum is 
ad velorem under Art. I, Sch, 1 of the Court Fees 
Regulation on the value of the relifes claimed 
{Subbanna and Ramaswamy lyengcvJJ.) AyyaN- 
NA V. BASAVALINGIAH. 2 Mys. L. J. 211. 

Sch. II, Art. 11 Probate — Order in 

contested case — Appeal — Court fee payable. 

The order passed by a District Judge in a con- 
tentions proceeding under S. 81 of the Mysore 
Probate Regulation is a decree as defined in the 
C, P. Code. As the order merely relates to the 
righfe to administer the estate on principle, an 
advalorem fee should not be levied in such cases: 
and in fact as it is impossible to estimate at a 
money value the subject matter in dispute the case 
necessarily falls under Sch. II Ait. 11 B. {Chan- 
drasekhara Aiyar, C. /. and Subbanna, J.) Kale 
Gowda v. Govt, of Mysore. 2 Mys. L. J. lOL 
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MYSORE COTJET FEES REGULATION (VIII GF 

1922). Art. 11 B. 

(VIII OF 1922) ART. 11 B—Suit for 

partition — Court fte payable ihereon—PiainUff 
in possession—Appeal as regards items of pro- 
perties —Valuation. 

Suits for partition (excluding therefrom suits 
merely to enforce a right to the joint enjoyment of 
property in common with others; fall into two 
classes according as possession is or is not 
part of the relief sought. Where the plaintiff is 
already in possession of the property sought to 
be divided, and only seeks to have bis share 
definitely ascertained and divided off, then (since 
the subject matter is not capable of exact money 
valuation) the fee payable is the fixed fee provided 
in Art, 11, cl. (vi) of Sch, II corresponding to 
Art, IIB in the amending Regulation VIII of 1922. 
But where possession is sought as well as partition 
then court fee must be paid advalorem on the 
value of the share claimed under S. 4 (v) of the 
Court Fees Kegulation. Where the plaintiff 
claimed a fourth share in the properdes to be 
divided, of all of which he was stated in the 
plaint to be in possession as family manager, 
the plaint is chargeable only with a fee 
of Rs. lO under Art. 11, cl. (vi), Where an appeal 
from a preliminary decree for partition is 
preferred by the defendants claiming an extra 
share and also certain specific items, Held, that 
the fixed fee prescribed by Art. 11-B of Sch. JI of 
Regn. VIII of 1922 should be paid on the claim 
for the extra share and ad valorem fee should be 
paid on the specific items. [Chandrasekhara Aiyar, 
C. Pliimer and bubbanna, JJ.) Thimmegowda 
AND SOMEGOWDA. 2 Mys. L. J. 25. 

MYSORE CRIMINAL PROCEDURE CODE 
REGULATION (II OF 1904), S. 239 — Otfences 
under Ss. 330 and 411 — Joint trial of Legality. 

The joint trial of one accused for receiving 
stolen property and of others for stealing it or 
receiving the same before it reached the first ac- 
cused, is not illegal, provided the acts of ail the 
accused formed one transaction, li Mys, C. C. R. 
197 ; 38 A. 311 ; 29 B 449, Ref. Whether the 
offences complained of formed a single transac- 
tion or not is a question of fact in each case and 
acts as above referred to may form a single 
transaction even though they are not quite simul- 
taneous. [Plumer and Subbanaa, JJ,) Nanjappa 
V, The Govt, of Mysore. 

2 Mys, L. J. 21. 

S. 242 — Summons case — Examination 

of complainant' s witnesses — Omission to com- 
municate particulars of offence to accused — Ir- 
regularity —Cr. P. Code, S. 537. 

The accused were Summoned in respect of an 
offence under S 352, l.P,C , triable as a summons 
case. On the day they first appeared in Court 
they were not informed of the particulars of the 
offence but the case was adjourned at their re- 
quest. On the adjourned date the complainant’s 
witnesses were examined and the accused when 
asked to make their statement pleaded not guilty 
and examined some witnesses in support of their 
case. They were all convicted On revision, Held 
(1) that the trial was irregular owing to the omis- 
sion of the Magistrate to follow the provisions of 
S. 242, Cr.P,Code and but that the illegality was 
cured by S. 537, Cr. P Code. The accused could 


MYSORE IN-GOMETAX, REGULATION (VI OF 
1920), S. 3. 

easily have kuown of the particulars of the charge 
against them inasmuch as before the examina- 
tion of the complainant’s witnesses, they had 
taken a copy ol the complaint and their counsel 
had cross-examined the complainant’s witnesses 
also. {Ra^naswanii Aiyangar, J .) Jaware 
Gowda v. Kenche Gowda. 2 Mys. L. J. 223. 

— -S. 253 (2) — Summons case- Examination 

of some witnesses only for the prosecution — Dis- 
charge of accused — Revision — Cr. P. Code, S. 439, 

In a summons case the Magistrate examined 
soma only out of several witnesses for the piose- 
cuiioii in attendance and passed an order dischar- 
giijg, the accused pirscns under S. 253 (2), Cr.P, 
Code. On revision the Sessions Judge set aside the 
order or discharge and ordered a further enquiry. 
In revision held that in a summons case the 
Court was bound to examine the whole of the 
evidence produced in support of the prosecution 
where the accused did not admit the ofTence and 
it it then found that the accused was not guilty, 
it must record an order oi acquitial. The order 
of discharge pasicd in the case was illegal. An 
I order of discharge passed in a summons case 
amounts really to an acquittal and cannot be set 
aside by a District Magistrate or Sessions Judge 
under S. 437 ; but this does not warrant the posi- 
Aioij that an order of discharge passed illegally 
I and without jurisdiction can be maintained. Cen- 
sequenily though lurther inquiry could not be 
ordered by the Sessions Judge under S.437, Cr.P. 
C\ there was nothing lo prevent the High Court 
exercising its power of interference under S. 439 
to set the illegal order aside and direct a proper 
I trial. [Chandrasekhaya Aiyar C. J . and Plumer, 
J.) Chikkane Gowda v. Hethe Gowda. 

2 Mys. L. J. 149. 

Ss. 342 and 537 — Trial of warrant case 

before Magistrate — Examination of accused — 
Stage for — Effect of emission to examine 
accused as required by the section. 

An accused person should be examined gene- 
ally On the case alter the whole of the evidence 
produced in support of the prosecution has been 
( taken by the Court Provided this is done, it is 
not obligatory on the Court to further examine 
him alter any prosecution witnesses whose evi- 
dence has been already taken are re-cailed at his 
instance and cross-examined and re-examined; 
and an omission to do so is neither an illegality 
which vitiates the trial nor an error or irregu- 
larity which requires to be cured under 
S. 537 Cr. P. Code. [Chandrasekhar a- Aiyar, C 
J. and Plumer, J.) Rahim Sab v. Govt, of 
Mysore, 2 Mys. L. J. 241. 

MYSORE INCOME-TAX REGULATION (VI OF 
1920), Ss. 3 (1) and S3 — Remuneration paid to 
non-resident firm by Companies doing business 
in Mysore — Liability to tax. 

The assessee was a firm of Mining Engineers 
carrying on business ia the City of London. By 
agreements with several gold mi.ning companies 
carrying on operations on the Kolar Gold Fields 
in the Mvsore State, the said firm was appointed 
Managers and Consulting Engineers of the said 
Companies, For their services the said firm was 
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MYSORE INCOME-TAX BEOtJLATION (VI OF 

1920), S. 20. 

paid by the said compauies the annual remunera- 
tion provided under the said agreements. That 
remuneration was paid in London. The services 
of expert advice, management and supervision 
were rendered and performed in the office of the 
firm in London. Held, that the assessee was not 
taxable in Mysore on the income derived by the 
assesseei [Plumer and Subba^ina, JJ.) John 
Tailor and Sons v. The Commissioner of In- 
come-tax IN Mysore. 2 Mys. L. J. 133. 

— — ™Ss. 20, 35 and 36 — Amending Regulafijn 
V of 1923, Ss. 29, 45 and 46 — Assessment to in- 
come' tax — When becomes effective charge — Notice 
to assessee — Adjustment or appropriation. 

An income tax officer when he has determined 
a sum to be payable by an assessee by way of 
tax is required to serve on the assessee a notice 
of demand in the prescribed form specifying the 
sum so payable and the assessee has the right 
to prefer an appeal within 30 days of the notice. 
Subject to alteration on appeal or review the 
amount of taxes determined must be paid; failure 
to do this constitutes default upon which coercive 
steps may be taken to recover the amount of 
arrear. The assessment does not become binding 
so as to impose a charge until after a notice of 
demand has been served on the assessee and the 
time limited in S. 35 has expired. The giving of 
a notice is not only made obJigaiory by express 
provision, but is also necessarily implied in the 
right of appeal given to the party charged so as 
to afford him an opportunity of challenging the 
correctness of the assessment by appealing 
against it In the absence of a due service of 
such notice and a demand for payment there is 
no valid assessment. {Chandrasekhara Aiyar, 
C. J. and Plumer^ J.) Devidoss & Co. v, The 
Commissioner of Income-tax in Mysore. 

2 Mys. L. J. 176, 

(V OF ld2^) —Companies carrying on 

trade in Mysore '-"Interest on investments made 
out side Mysore — Liability to tax — Extra divi- 
dends or bonuses paid to directors — Deduction, 

Where companies carrying on business at 
Mysore get profits by way of investments in sec- 
curities outside the province and in no way con- 
nected with the business at Mysore such profits do 
not constitute income which accrues or arises or 
is received in Mysore so as to be taxable. Even 
though such income was received abroad by an 
agent and then remitted to the Companies, the in- 
come is not received qua income in Mysore and 
is not taxable. 

Bonuses or extra dividends or remuneration 
paid to the Managing Directors of a Company out 
of funds set apart from net, profits for purposes 
of dividend can. in no sense be regarded as 
expenditure incurred for earning such profits or 
gains. It is just as much an allocation of profits 
as the dividend itself. {Plumer and SubbannaJ J .) 
The Commissioner of Income-Tax in Mysore 

Nandidroog Mines, Ltd. 2 Mys. L J. 41. 
MYSORE INSpiiVENGY REGULATION (VI OF 
1911) Ss. 36 and 44 — Report of Official Receiver — 
Whether useful as evidenae. 

The report of an Official Receiver in an insol- 
vency is made evidence only for the purposes of 


MYSORE LIM REGN. (IV OF 1911), Ait. 71. 

S. 44 of the Act and ihe report and statemsnts re. 
corded by him cannot be treated by a Court as 
evidence in proceedings before it under S. 36. 36 
A. 649:35 I. C 875 Ref. {Plumer 0 Cj) and 
Ramaswami Aiyangar, J.) Kekubchand Bapuah 
V. Abdul Latef Khan, 2 Mys. L. J. 234. 

MYSORE LAND REVENUE CODE, S. 53— /otff 
village — Tank, situated in — Supply of water from 
Goi’crnment tanks — Right of govt, to levy water 
cess. 

Though a tank was situated in a Jodi village it 
got its main supply of water from the kodihaiia 
carrying water trom Government tanks. Held that 
the water in the Jodi tank should in the circum- 
stances be considered as government water, the 
right to vrhich vests in the Government and for 
the use of which government were entitled to re- 
cover a water rate under S. 53, Land Revenue 
Code. The Jodidas are entitled to the free use of 
extra water only to the extent allowed under the 
terms of the sunnud, and for any area in excess 
of the extent treated as wet at the inam settle- 
ment they had no right to the free use of the 
water, even if such area be within the Inam 
village : and when the land for which the tank 
water was used was situate outside the Jodi 
village and was never intended by Government 
to be irrigated by the Jodi tank there could be no 
doubt that it was not entitled to the free supply of 
water from the tank. Venkatesiya of Konanur. 

2 Mys. L. J. (M.G. D.) 3. 
MYSORE LEGISLATIVE COUNCIL REGULATION 
(XIX OF 1923), S.6. (2) {i)- Rules under — Election 
oj members to the Legislalive Council — Order of 
District Judge on a disputed election— Whether 
open to revision by Chief Court. 

A right of election as a bare right is no -doubt 
the civil right of every one but a right of election 
to a given office or committee or assembly or 
Council created by statute of which right, the 
manner of user and all other consequential details 
are themselves created and governed by the 
statute is not an inherent civil right. It is a statu- 
tory right. The remedy for wrong done to that 
right is as much governed by the statute as the 
creation of the right—and no citizen has a civil 
grievance if he is confined for his remedy to the 
terms of the statute. 

The Court of the District Judge as a curia 
designata ior spQcisil purposes of deciding elec 
tion disputes on an election to the legislative 
Council is not a Civil Court and as such is not 
^ subordinate to the Chief Court within the mean- 
ing of the C.P, Code. {Plumer^ O.C, J. and Rama^ 

* swami Aiyangar^ J,) KaRNIck Krishnamoorthi 
Rao V, Paramaswayya. 2 Mys. L. J. 237. 

MYSORE LIMITATION REGULATION (IV OF 
1911) S. 19 — Acknowledgment of debt in part 
— Whether saves limitation for the whole. 

If a definite sum smaller than the sum claimed 
is acknowledged to be due, only the sum named 
is taken out of the statute of limitation. 13 I C. 
702 ; 55 1. C, 822 Rel. on, {Subbanna and 
Ramaswami Aiyangar^ JJ.) Budan Bi. v, 
Gundajji Sanna. 1 Mys. L. J. 153. 

Arts. 74 and 115 — Contract of service — 

Stipulation to discharge advance out of salary-^ 
B rcac h ^Limitation, 
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M?S0EE LIM. BEG. (IV OF 1911), Art. 164. 

Defendant received an advance of Rs. 50 from 
plaintiff and executed in his favour on 1-5-1919 
an agreement for service, whereby he undertook 
to work under the petidoner on a monthly salary 
of Rs . 10 out of which Rs. 2 was to be deducted 
towards the sum advanced and remainder paid to 
him. He further held himself liable to the penalty 
under Act XIII of 1859. Defendant worked for 
six months and then stayed away. Plaintiff filed 
the present suit on 6-8-1923 to recover the undis- 
charged balance of the sum together with a small 
addition by way of interest. Held, that the docu- 
ment in question was not a bond as defined in 
S. 2 (3) and that the article of Limitation appro- 
priate to the suit was art. 115 and not art. 74. The 
breach, which was a continuing one would only 
cease at the e.vpiration of the term of service 
contemplated in the agreement, Ld., in June 1921 
and time would therefore begin to run only 
from that date. [Chandrasekham Aiyar, C. /. and 
Siibbanna, J ) jalal Mohideex^ Sab v. Khalan- 
DER Sab. 2 Mys. L. J, 120. 

^rt. 164 — Limitadoji — Running — Know- 
ledge of decree — Meaning of. 

The expresssion “ knowledge of the decree” 
in Art. 164 of the Lim. Regulation means know- 
ledge of the particular decree but the e.xpression 
does not include a knowledge of all the contents 
of the decree. To so extend it would be to render 
Art. 164 an absurdity. 11 Bom- L R. 1296 ; 47 
B. 485 ; 38 C. 384 ; 12 Bom. L. R, 462 Ref. 
[Plumer and Subbanna, JJ.) S-ABAPATHIah 
V. Mariyamma. 2 Mys. L. J. 180, 

MYSOEE MUNICIPAL REGULATION (VII OF 1903) 

Ss. 151 AND 152 (3) — ^^Oil-boiling'' — License — 
Necessity for — Boiling and manufacture of castor 
oil for purification^ 

The expression “Oil-boiling” in S. 151 of the 
Mysore Municipal Regn. is used in a technical 
sense. It does not include the process of refin- 
ing caster-oil by adding water and then heating it 
so as to drive out-, the imparity in the oil. In the 
"oil-boiling” process properly so-called, no 
water is added but the oil is simply heated to a 
very high degree giving rise to dangerous and 
highly infiamable vapours. This is a special 
process employed in connection with the manu- 
facture of paints and varnishes and consists in 
the addition of metallic oxides or salis to linseed 
oil and then healing it, so that it easily dries up. 
[Chandrasekhara Aiyar, C. /. and Subbanna^ J.) 
Govt, of Mysore v. Naganna. 

2 Mys. L. J. 154. 

MYSORE PENAL CODE, SAlb— Cheating— Essen- 
tials of the offence. 

The gist of the offence of cheating is a fyaudu- 
lent or dishonest intention to deceive some person 
and the onus of proving it is on the prosecution. 
The hope of being able to deceive is always an 
important element in determining whether there 
was a dishonest or fraudulent intention. Where 
a man in a respectable position in life is charged 
with cheating in respect of a petty sum and the 
explanation of the accused is that he had forgotten j 
the real facts of the situation. Held, that it must | 
be held that the prosecution had failed to prove ' 


MYSORE POTGI RULES, R. 35. 

any dishonest intention in the accused, [Sub- 
banna, 7.) Doddabas.appa v. Govt, of Mysore. 

2 Mys. L. J. 207. 

MYSORE PENAL CODE, Ss. 465 and For- 

gery— Cheating — Trial and conviction for smaller 
offence— Commitment on graver charge — Pro- 
ccdure illegal. 

The appellant executed a pronote for Rs 400 
in favour of the complainant on 19-8-1921 but af- 
ter signing it he added words in Kanarese to the 
effect that he had pledged a golden neckalace for 
the debt and that Rs. 10 had been withheld out of 
Rs 400 for interest. The complainant started 
criminal proceeding against him alleging that the 
pledge was false and that the accused had fraudu- 
lently inserted that stateuieut in the note with- 
out the complainant’s knowledge taking advan- 
tage of his ignorance of the language. The accus- 
ed asserted that the pledge was true but the 
Magistrate found against him on facts and charg- 
ed and convicted him under Ss. 465 and 417, 
I P.C,, for forgery and cheating. Held, that the 
conviction for forgery was proper but that for 
cheating was unsustainable. Even though the ac- 
cused could have been commit-ed !o the Sessions 
on graver charge under S. 467, I. P. C., still the 
trial and conviction by the Magistrate under S.465 
was not illegal. [Chandrasekhara Aiyar, CJ, and 
Suhbanna, J.) Nanjunda Setty v. Govt, of 
Mysore. 2 Mys. L. T, 108, 

MYSORE POLICE REGULATION (V OF 1908), 

Ss, 38 and QS— Offence under— Common gaming 
house— Persons found gaming — Search warrant 
by Magistrate— Application by police — No infor- 
mation on oath — Discovery of gaming materials 
—Illegality if cured.,. 

Under S. 38 of the Mysore Police Regulation it 
is not necessary as under the parallel section of 
the British Indian Police Acts for the Magistrate’s 
belief that building is used as a common gaming 
house to be based on sworn information in or- 
der to enable him fo validly issue a search war- 
rant to the police. It is sufficient if he “has reason 
to believe” that a building is so used and it is a 
matter entirely for his consideration as to what 
does or does not constitute sufficient reason to 
create that belief. The Magistrate’s statement in 
his order for the issue of a search warrant to 
the effect that he has reason to believe that the 
building is used as a common gaming house is 
sufficient to validate the warrant and’ if as a result 
of the search, materials for gaming are discovered 
in that building, the legal presumption provided 
by S. 63 Expln, I of the Mysore Police Regn. that 
the house searched is a common gaming house 
at once arises. [Chandrasekhara Aiyar, C. 7, and 
Plumer, 7.) Kempe Gowda v. Government of 
Mysore. 2 Mys. L. J. 161. 

MYSORE POTGI RULES, R, 85 — Inam — 
Service inam lands — Partition and possession — 
Jurisdiction of Civil Court. 

The Potgi Rules lay down that official or Inamti 
lands form no part of the remuneration of a shan- 
hogue and the lands will remain in the possession 
of the sharers and Civil Courts are not debarred 
from taking cognizance of suits between mem- 
bers of the holder’s family in respect of the 
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MYSOEE S. C. C. EEG. (VIII OF 1911), Sch. I (3). 

possession of sacb shares. {Plurner and Sub' 
banna, JJA Ramabhadriah Soorayya. 

2 Mys. L. J. 13. 

MYSOEE SMALL CAUSE CCUETS EEGULAXION 
(VIII OF 1911), Sck. I {Z} -Contract jor purchase 
of goods— Assignment-Suit by assignee for fro' 
fits — Jurisdiction of Small Cause Court. 

■ The petitioner who was the deiendant in the 
lower Court purchased from the plaintiff for 
Rs. 1,801 a forward contract for 31 bales of piece- 
goods, and paid tov;ards the same two years 
later a sum of Rs. 1,920 The suit was to recover 
a balance of Rs. 130 claimed as still due, calcula- 
ting interest at 6 per cent per annum. Held^ that 
the fact that the right to receive the goods was j 
transferred to the petitioner by reason oi his | 
purchase of the forward contract was to all | 
intents and purposes equivalent to a sale of the ! 
goods ; and for the purpose ol Sch, I (3) of the I 
Small Cause Courts Kegu. (VllI of 1911) the j 
profit and interest which the opponent was to get 
under the transaction was undoubtedly part of 
the “price of the goods sold.” This result was 
in no way affected by the lact that the greater 
part of the consideration had been recovered, and 
only a small balance in the nature of interest re- 
mained to be recovered. {Chandrasekhara Aiyer, 
C. J. and SubbannaJ ,) pRATAPCdAND v. PraiTp- 
CHAND, 2 Mys. L. J. Il9. 

-Sch. I {lZ)—D6po$it--Coiv and calf 

entrusted for safe custody — Suit for recovery of 
value. 

Two cows belonging to the plaintiff were left 
with the first defendant for safe custody. The 
first defendant left the cow with the second 
defendant under an agreement to give it to plain- 
tiff. In a suit by piaintiff against both de- 
fendants for recovery of the value of the cow 
and the calf. Held, that the suit was cog- 
nizable by a Small Cause Court under Sch. I, 
cL (13) of the Mysore Small Cause Courts Regu- 
lation, Though the calf was born subsequently 
to the entrustment, it is an accretion lo the cow 
or an “increase or profit’’ which has accrued from 
the property bailed. Such increase or profit since 
it necessarily goes with the property bailed, may 
without undue stretch of language be deemed to 
be part of the same property for the purpose of 
Sch. I, cl. (13). {Cha7%drasekhara Aiyar, C.J. and 
Subbanna, J.) Bidaradakrishnappa v. Kavi- 
RATNAM M. Rama Sastri. 2 Mys. L. J. 123. 

Sch, I (13) — Money deposited'" — 

Meaning of —Security for performance of duty. 

Under the Mysore Regulation only suits ot 
certain soecified classes are cognizable by a 
Court of Small Causes; but the class -licat ion given 
in Sch. I is most general in terms and purposely 
intended to be an elastic one, capable, when neces- 
sary, of being even added to or varied by notifica- 
tion of Government. The duty of the courts in 
dealing with the classification as it stands is not 
to attach any narrow or rigid meaning to the 
words employed, as if they were passages in the 
body of a con^unuous enactment, but rather to 
take the classes to be what they really are— brief 
descriptive headings intended to take in a variety 
of suits having a common characteristic. Thu^ 


MYSOEE STAMP EEG (II OF 1900), S. 12. 

the expression “ money deposited” in Sch. I (13) 
ought not to be interpreted as referring merely to 
deposits of money as such, by way of investment 
or otherwise and as excluding earnest money or 
security deposit or money entrusted to a person 
otherwise than as a loan. On the contrary the 
words ought to be given the widest significance of 
which they are reasonably capable, so as to in- 
clude every case where money may have been left 
by one person with another, other than a case, of 
course, clearly coming under any of the other 
classes. {Chandrasekhara Aiycug C. J and Sub- 
banna, JJ P. T, I Book Depot, Bangalore 
City v. Channayya. 2 Mys. L, J, 117. 

MYSOEE EEGISTEATION REGULATION (I OF 
1903), Ss. 2 AND 17 (D) — Lease for htde finite 
ter Til— Agreement varying conditions of lease — 
Necessity for registration. 

An agreement betw^een a lessor and lessee 
which is not new lease biit which merely provides 
for a different method of user of the land and the 
payment of rent in a different shape, does not 
require registration. Even if the document could 
, be regarded as a lease ; inasmuch as no definite 
I term was fixed and the rent was only Rs. 50 
per annum the document was not compulsorily 
registrable. [Plurner and Subbanna^ JJ,) Subbiah 
V. CPilKKA POTHALINGA. 2 MyS. L. J. 18. 

MYSORE REGULATION (IV OF 1918) Ss. 65 

(c) AND 100 — Charge holder — Enforcement of 
charge — Personal liability — C. P. Code^ 0. 34, R, 
15. 

O. 34, R. 15 of the C. P. Code can hardly be 
looked upon as making it obligatory that the 
plaintiff should sue for the enforcement of the 
charge (in the same way as in the case of mort- 
gage) for sale of the property before he could 
proceed personally against those liable for the 
amount. 15 C. 492 .Ref. [Snhhanna and 
\ Rama sw ami Aiyangar, JJ ) Venkataswamtah 
I V. Kinnaji. ' 2 Mys. L. J. 9. 

MYSORE STAMP REGULATION {II OF 1900) — 
Act I of 1879, S. 3 HU and Sch, 1, Art. 10 — PartL 
tion — Award relating to—lnsirumc^A of partition 
— Duty — Penalty. 

An award of July 1898 effecting or directing a 
partition is not an instrument of partition and the 
stamp duty payable thereon is Rs. 5 under Sch. I, 
Art. 10 of the Stamp Act of 1879. An award is 
exempt from registration under S. 17 (j) of the 
Registration Regulation I of 1903, and its corres- 
ponding provision of the previous Act, and con- 
sequently the award is admissible without 
registration. {^Plurner and SubbannaJ J ,) ShaniGA 
Nanjappa V Shaniga Bodappa. 

2 Mys. L. J. 29. 

^ — S, 12,— Stamp — Cancellation — Mode of. 

No general rule could be laid down as regards 
the manner in which a stamp is to be cancelled 
and the onR test is to find out whether it is pos- 
sible to use the stamp again. The drawing of 
diagonal lines across the stamp is sufficien t can^ 
cellation. 28 B. 432 ; 23 M. L. J. 273 ; 54 I. C. 
976 Ref. [Ramaswamy Iyengar, J.) Subbe- 
GOWDA V. Rammayya. 2 Mys. L. J. 215. 
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MYSORE STAMP REG. (II OF 1900), Art. I- 

Art I — Day books of merchants— Sig- 
nature of custoyners below cntrics—^ Acknowledg- 
ment Stamp. 

The mere signature of a customer to a shop entry ! 
of a transaction in the shop’s accounts merely 
shows that so far as the transaction goes the entry 
IS correct ; it cannot possibly be an ackno^Tedg- 
ment that the amount there entered is the amount 
due by the customer especially when there are 
several such entries and several such signatures. 
The wording of Art. I of the Stamp Regn. is not 
ambiguous and clearly has reference only to a 
balanced account written or entered up in the 
books of the creditor and signed by the debtor. 
That amounts to an acknowledgment by the debtor 
that at the time the account was balanced, the 
balance shown as due in the book of the creditor 
was at that time the actual balance due by the 
debtor. {Plumer, J.) Chikkanna Setti v. Nan- 
JIAH. 2. Mys. L. J. 143. 

MYSORE VILLAGE OFFICERS REGULATION, 
S. 23 — Shanboguc — Duties of— Claim to potgi — 
Fine — Neglect of duty, 

A shaubhogue is responsible only for the main- 
tenance of the prescribed accounts and the issue 
of notices, etc. on the due dates and he cannot be 
held liable for the deficiency in the collection 
unless it is proved to have been due to any omis- 
sion or neglect in the discharge of bis duties. 
Where the arrears of potgi claimed by a Shanbo’ 
gue relate to the period when the village was un- 
der government management the shanbogue has 
to look to government for payment of the amount 
to him and he cannot be asked to proceed against 
the inaradar for its recovery. 

PUTTANNAIYA. 2 My a. L J. (M. G. D.) 1. 

MUSSALMAN WAQF VALIDATING ACT (VI OF 
1913), S. 3 {&).— Family — Cousins of remote 
degrees — If included in the expression — Omission 
of donor to divest himself of waqf property — 
Effect of —Reservation of benefit to the poor — 
1 m plication of. 

The expression “family” in S. B (a) of the Mus- 
salman Waqf Validating Act (VI of 1913) includes 
only those persons residing in the house of the 
donor for w?hose maintenance the donor is- res- 
ponsible and consequently remote cousins in the 
fourth and fifth degree do not come within the 
term. Where the author of a waqf does not 
divest himself of the property, the waqf is not 
valid. In the absence of an express reservation of 
any ultimate benefit to the pojr in a waqf, no 
Such final reservation can be implied on a 
failure of heirs of the donor. (Dalai and 
Cuming, A. J. Cs.) Abdoxe Mabud Khan v. 
Nawazish Ali Khan. 10 0. & A. L. R. 896. 

NEGLIGENCE— of Seven years crossing 
railway Line — Injury by a passing enghie — Fai- 
lure to look out on the pari of the child — Rail- 
way Company allowing villagers to Qfo>s the 
line — Trespassers and licensees— Position of — 
Doctrines of trap and allurement — Contributory 
negligence on the part of children. 

The plaintiff, a little girl of seven, while cros- 
sing a railway line with a bundle of grass on 
her head was run over by a locomotive engine 
and lost her right arm and her right leg. The j 


NEGLIGENCE. 

evidence showed that the engine-driver did not 
see the child before the accident happened and 
the fireman saw the child only at a distance of 
four or five feet from the engine. It was also in 
evidence that the people living in the neighbour- 
hood were in the habit of crossing the railway 
line and using it as a short cut to the knowledge 
of the Railway authorities. In a suit for dama- 
ges, held, reversing the decision of the Trial 
Court, the Railway Company was not liable. 

Per Spencer, 0. C. J. \ — The danger of being 
run over by a passing engine when crossing 
railway line imposes a necessity for the utmost 
caution on all peisoiis walking on or near the 
track and if they cross the line at an unrecognis- 
ed cressing, they do so at their peril. The 
plaintiff was guilty of negligence in not keeping 
a sharp look out for passing engines, an obvious 
danger. She was only a licensee, if not a tres- 
pesser, and under the Jaw the defendands could 
not be liable unless they have placed any trap. 
The existence of the short-cut and the failure to 
prevent villagers from crossing the line could 
not amount to a trap or an invitation to cross or 
an “allurement*’ within the meaning of the word 
in the reported cases. Held also, on the facts 
the engine could not have been brought to a 
standstill within the distance of four or five feet, 
nor were the Railw^ay servants negligent and the 
accideid was entirely due to the gross negligence 
of the plaintiff in failing to keep a proper look- 
out. In cases of such accidents, if both parties 
are negligent, it is the party who is last negli- 
gent who is made responsible for the same, Eng- 
lish case-law referred to. 

per Srinivasa Aiyangar, J. ; — Whether any 
particular act or omission constitutes negli- 
gence must be decided with reference to the per- 
son iiinjured, the manner in which the jnjury 
was occasioned, and the time, place and circum- 
stances of each case. On the facts, held, as the 
Railway Company had, without any effective 
i objection, allowed the villagers to cross the line 
for a long time, they were guilty of negligence 
as they failed to prove a ” special look-out” on 
the part of the engir;e-driver on the occasion in 
question. Allowing the villagers to cross the 
railway line does not amount to an implied li- 
cense in favour of infants of tender years who are 
unable to take care of themselves or incapable of 
avoiding dangers necessarily incident to the 
place. The proximate cau^e of the accident was 
the contributory negligence of the plaintiff in fail- 
ing to look about to see if any train was approach- 
ing and hence she could not recover damages. 
Even a child of seven can be guilty of contribu- 
tory negligence and the law on the subject has 
not been in any way altered by Cook v. Midland 
and Great .Western Railway Co. of Ireland, 
(19,09) A. C. 229 or Corporation of the City of 
Glasgow V. Taylor. (1922) 1 A. C. 44. [Spencer, 
O. C J. and Srinivasa Aiyanger, J,) Madras 
& SOUHTERN MaHRATTA RaILWAY Co., Ltd. V, 
Jayammal. 

(1924) M. W. N. 899 : 1925 Mad. 804 ; 

' 47 M. L, J. 88 . 

Railway accident -Trap^— Contribution. 

1924 Mad. 312. 
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NEGOTIABLE INSTEUMENT ACT, S. 29. 


— —Railway company — Unprotected and 

unlighted pit on platform — Injuries — Liability. 

1924 Mad. 154. 

— -Railway — Duty to Safeguard passengers 

and their property— Extent of, See D.^mages, 

51 Cal. 861. 


without consideration, but so long as the pre- 
sumption is not rebutted by evidence, it must be 
held that the cheque was drawn for consideration, 
and that the plaintiff is a “holder in due course.” 
[Kulwani Sahay, J,) Kishun Bahadur v, 
Sassaram Lime, Ltd. 2 Pat. L. E. 54 ; 

801. C, 572 : 1921 P. 521. 


NEGOTIABLE INSTRUMENT -^Cheque- Forgery 
— Payment by hanker — Loss — What to bear. 

Where a banker pays a forged cheque he cannot 
charge the customer with the amount unless he 
proves negligence on the part of the customer? 
which was intimately connected with the drawing 
or encashment of the cheque which was the 
proximate cause of the loss, [Heald and May 
Oung,]].) Ahmed Moolla Dawood v. Perian- 
NAN Chetty Firm. 3 Bur. L. J, 22 : 

80 I. C. 261 : 1924 Rang. 264. 

'Draft — Conditional payment — Debt if 

can be relied on~^N egligcncc in pt'esenting--Li abi- 
lity. 

The delivery of a draft is conditional payment 
and if the draft is not met in due course the ori- 
ginal debt can be relied on. But if the person to 
whom the draft is given fails to exercise due deli- 
gence in presenting the draft with the result that 
loss is caused to the drawer then the loss must 
fall on the party in default and not on the drawer 
(Macieod, CJ, and Crump, J.) Ramzan & Co. v, 
Shariff Mahomed Hosson Ayab. 

1924 Eom. 520. 

NEGOTIABLE INSTRUMENTS ACT— Hundi-Sub* 
stituted unstamped paper— Liability under 
former, 

76 I. C. 827. 

S... ^-Acknowledgment of sum due — 

Agreement to pay interest— If a promissory note. 

A document recited that the executant had a 
certain sum of money belonging to another and 
the former agreed to pay interest at a certain rate, 
Held, it was not a promissory note though there 
is an acknowledgment of a debt. [Moti Sagar, J.) 
Firm Nanak Chand Kishori Lal v. Firm Ram 
Sarup Gujar Mal. 1924 Lah. 684 


S. 7~Hundi — Oral acceptance — Suffici- 
ency of. 

1924 All. 129, 

— -Ss. 9 and 118 — Cheque — Indorsee — Suit 

by— Presumption of consideration — Holders in 
due course. 

Under section 9 of the Negotiable Instruments 
Act an indorsee of a cheque who sues as plaintiff 
would be a'ffiolder in due course”, if he became the 
possessor of the cheque without having sufficient 
cause to believe that any defect existed in the title 
of the person from whom he derived his title. 
Under Section 118 of the Negotiable Instruments 
Act, the presumption is in favour of the plaintiff. 
Under Clause (A) pf Section 118, it must be 
presumed that the cheque was drawn for con- 
sideration, and that the endorsement was made 
for consideration. Under Clause (/) of Section 118 
it must also be presumed that the plaintiff is a 
“ holder in due course. The presumption is 
rebuttable one, and it is open to the defendants to 
prove that the cheque was drawn without con- 
sideration, or, that the endorsement was made 


-Ss. 9 and IS— Promissory note — Minor 

payee — Endorsement by guardian not purporting 
to be by guardian on minor's behalf — Right of 
endorsee to sue. 

In a suit on a promissory note the plaintiff 
claimed as an endorsee from the guardian of the 
minor son of the deceased payee of the note. The 
endorsement was made by the mother of the 
minor Son but there was nothing either in the 
body of the note or appended to the signature to 
show that the lady signed as guardian. In the 
written statement defendants challenged the plain- 
tiff’s right as holder and put him to strict proof of 
the claim. There was no evidence in the case that 
the lady signed as guardian. Held, that the plaintiff 
had no locus standi to sue and that the suit was 
bound to fail. {Wallace, J.) Suppai Goundan v. 
KaNdaswamy Goundan. 19 L. W, 560 : 

801. C. 567 : 1924 Mad. 617 (1). 

Ss. 13 and lb— -Promissory note not pay- 
able to person or order— 'If negotiable— Signature 
on- Endorsement. 

A promissory note payable to a particular person 
is, in the absence of words prohibiting transfer or 
indicating an intention that it shall not be trans- 
ferable, a negotiable instrument. Where such an 
instrument is not signed on the back either by 
the maker or by the holder, there is no en- 
dorsement. [Bilaram, A.. /. C.) Thakursey 
Hansraj V. Kishendas Rewachand, 

76 I. C. 282 ; 1925 Sindh 9. 

— S. 28— Hundi— Signing as muiiim. 

75 1. C. 609. 

S. 29— Executor — Guardian — Pro-note 

by — Personal liability under — If and when ex- 
cluded— Note for debt binding on estate or minor's 
estate if decisive — Hindu Law — Joint family 
property — Father — Will appointing guardian of 
property for minor son — Validity. 

Executors are personally liable on promissory 
notes excuted by them as such even though they 
may be acting for the benefit of the testator’s 
estate in doing so unless their liability is exclud- 
ed in the manner provided in S. 29 of tho Nego- 
tiable Instruments Act. A person does not ex- 
clude his own personal liability under a promis- 
sory note executed by him merely by saying that 
he executes the pro-note as a guardian. 

Held, that under a promissory note executed 
by the executors under the will of a deceased 
Hindu, the executors had made themselves per- 
sonally liable for the amount of the note, though 
it had been executed, not for money borrowed by 
the executors themselves, but for money already 
due by the testator. 

Held, likewise that under a note executed by the 
guardian of a minor for a debt binding on the 
minor’s estate, the guardian had made himself 
personally liable, A Hindu father cannot vali- 
dly appoint by will a guardian of the property 
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NEGOTIABT.E INSIEUMENT ACT, S. 46. 

for his min or son to take effect after his death 
where such property is joint family property. 
{K'-ishnan, J.) K. SubbaRayudU v. K Sub- 
BANNA. 47 M. L. J. 76o. 

-Ss. 46 and 60 —Bill of Exchange — En- 

dorsemeni—neli'oery — Transfer for coTection — 
Title of endorsee. 

Endorsement alone is not sufficient to transfer 
the property in a negotiable instrument to the in- 
dorsee but the instrument must be f jllowed by 
delivery. Under S. 46 it may be sho\,\n ihat the 
iiist'Uinent was delivered conditionally or for a 
special p'-irp jse only and not for the purpose of 
transferring absolutely the property therein 
{Marti leau, J.) Punjab National Bank, Ltd., 
Lahore v. Cotton Factory. 6 Lah. L. J 230 - 

79 I C. 461 : 1024 Lah. 640 

Ss. 64 and 76 (a! — Loss of Hundi — Pre- 
sentation — Necessity lor. 

1924 Lah. 198. 

S. 87 — Material alteration. 

77 I. C. 761 (1). 

S. 118 — Holder — Consideration — ' Pre- 
sumption-Transferee from payee 

It is a legal presumption that every negotiable 
instrument is made or drawn for consideration 
and that the ho der of a negotiable in.strument is 
a holder in due course The onus U on the 
person challenging the rights of the transferee to 
prove facts which would show that such trans- 
feree was nut a holder in due course. A traos- 
feree ot a negotiable instrument would be un- 
affected by the want or failure of consideration 
as between the drawer and ihe payee, i* he has 
paid constderadnn without notice of a defect in 
the tiile. {Scott Smith and Fporde, JJ.) Hindu 
STAN Assurance and Mutual Benefit 
Society, Ltd. v. Gurdit Singh. 6 Lah. L.J. 183: 

80 I. C. 741 : 1924 Lah. 462. 

-Damages— Discomfort when action- 
able — Surrounding circumstances to be looked 
to. 

What may cause inconvenience to persons 
with dainty or elegant modes or habits of 
living m^y not c=lu^e similar inconvenience to 
persons accustmned to live in the bus’e^t portion 
of a town- A discomfort to be actionable should 
be substaniial, U should be substantial not 
merely wnh reference lo the plaint iH; it must be 
of such a degree that it would be substantial to 
any person, rccupying the premises ot the 
plaintiff, ii respective of his positir.n in lite, age, 
or state of health. There is a distinction between 
an action for a nuisance in respect of an act 
produci! g a ma erial injury to property, and 
brought in lesoect of an act producing personal 
discomfort. As to the latter, a person must, in 
the interests o the public gei erahy. submit to the 
disC 'infoit of the crcumstances ol the place, and 
the trades catried on around him. The nature 
oi the interference has to be examined in each 
case in tue I ght i f Ibe ciicuuistai.ces ol the place, 
where the thing complained of actually occurs, 
and the degree of irconvenience caused must 
determine the nature of the relief to which the 

YD 1924—57 


OATHS ACT (X OF 1873), S. 14, 

person complaining may be entitled. {Kanhavya 
Lai and Maker jt^ JJ ,) Behari Lal v, James 
Maclean. 46 A. 297 : 78 I. C 506 : 

22 A. L. J. 165 : I. E. 5 A 107 • 1924 A. 292. 

N. W. T. P RENT ACT (18811 S. 30 tdi— Acquisi- 
tion ot und^rpropnetary right— Planting gr we 
in land — Payment oi rent 1924 A. 53. 

OATHS ACT (X OF 1873), S. 1—Form of oath— 
Walking some steps towards the Ganges — State^ 
menL if binding. 

Where the complainant offers to be bound by 
the statement maue by the accused, it he made 
ihe statement aiier waiiiing several steps lowaids 
the Ganges and the accustd maoe the sia ement 
under these conditions, the statement being made 
OQ oath was conclusive prool oi the lacts set 
lorth in It. {FremanUe, S. M. and Burn, J. M.) 
UiLSUKH V. Raja Ram. L. E. 5 A. 147 (Bev.) 

S. 1 — Party agreeing to abide by oath of 

his opponent — Pnw*.r ol Court to go into evi- 
dence. Mithu Lal v. bRi Lal. 

1924 A. 12 6 

Ss, 8, 9, 10 and 11 — Form of oath — 

Denial before deity. 

The purpose of the oath is not to call the atten- 
tion of God to the witness, but the rtttentiun of 
tne witness to God. Ali tnat is necessary to an 
oath is an appear tj the Supreme being as think- 
ing Him the rewaidcr ot truih and trie avenger of 
falsehood. The foiin ot the admmistraiion ot the 
oath is immaterial, pruv’ded that it iruoivcs, in 
tue mind or the witness ibe hnrgiug to bear of 
this apprehension oi punishment and it cannot 
matter what words or ceremonies are used iii im- 
posing the oath prov’ded he recognises them as 
binding by his bedel. An Oder to give up a 
claim it the dtiendaDt denied it beiore a cerram 
deity Wi.juld it accepted by the delendtiiii bind the 
plain iff. The denial bef tc the deity is an oath 
mine proper Scuse of the woid, cave and 
Kendall, A, J. C.) IndaR FraBaD v, Lai-A Jag- 
MOHAN Das. . 10 O, & A. L. K. 558 : 

11 0. L. J. 485 : 1 0. W, N. 167 : .624 Oudh 442. 

S. 11 — Sc'^pe of — Decision on special 

oaths — Prose ulion fur terjary, 

S. 11 of ihe Oaths Act does not provide that 
the evidence given On oath shall be c.>nelusi\e 
proni ot the mahet stated ; but it pri--viaes ihat 
as against the person wuo ofleis to be bound by 
the special oath, it wiii be concius ve proof of the 
u-aiier staled S. 11 of the Oaths Act d«. ts not 
prevent the Cs. ui i Irom at empting to establish 
ihat a particular statement made by the appell- 
aot on oath was lahe in lact and lalse to his 
know leege. In other woids it is open to the 
Court lo esiabl sh that by making that siati.uient 
the appellant ga^e iahe evidence w uhin ihe 
meaniQg oi S. I9 h L F C {^hali, A.J .L. and 
FuwueiL J.) Ramoas Vishnudas,/ le 

26 Bern. L. E. 713 : 82 1. C. 359 : 

25 Ur. L. J. 1287 : i9ii4 Bom. 511, 

S 14 — Chili witnes?. 

76 I. C. 1037 ; 25 Cr. L. J. 317. 
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OCCUPANCY HOLDING. 


OPIUM ACT (I OF 1878), S. 9. 


OCCUPANCY HOLDING — Joint holding — 
Mortgage by one of the tenants— Rights of others. 

In the case of a joint occupancy holding 
belonging to four brothers and mortgaged by 
some of them with possession in favour of another 
person, one of the brothers, who was not a party 
to the mortgage cannot get back possession ot the 
-entire holding without paying the mortgage 
money on the ground that such a mortgage was 
invalid. 37 A. 779 Ref. {Kanhaiyalal, J.) Shaikh 
Mudi V . Mohib Ali. L. K. 5 A. 36 (Rev ) : 

78 I. C. 1022 : 1924 A. 746. 

Mortgage of— Rights of mortgagee. 

A mortgage of both occupancy and fixed rate 
holding executed prior to the passing of the Agra 
Tenancy Act could be enforced by sale of the 
fixed rate holding, 15 A. L. J, 544. referred to. 
{Daniels, J.) Ram Karan Singh v. Raja Ram. 

L. R. 5 A. 225 (Rev.) : 1924 A. 877. 

Mortgagee — Rights of — Suit on mort- 
gage. 

A usufructuary mortgagee of an occupancy 
holding alleging that he had been dispossessed, 
sued for recovery of the mortgage money under 
a covenant contained in the mortgage. Held, that 
the mortgage transaction being illegal, plaintiff’s 
suit was not maintainable. 44 A 486 ; 21 A. L. 
J. 303 foil. {Daniels, J.) Daya Ram v. Tha- 
KXJRi. 22 A, L, J. 506 : L. R. 5 A.170 (Rev.) ; 

46 A, 622 : 1924 A. 668 (1). 

- — -Mortgagee — Recognition by zatnindar — 

Right of redemption. 

The fact that the zamindar has recognised the 
occupancy rights of a person is no doubt conclu- 
sive so far as he is concerned but that by itself is 
not Sufficient to give him a right of redemption 
in respect of a mortgage held by the third party 
in the absence of evidence that he acquired these 
rights as heirs of the mortgagor. {Neave, /J 
Ram Jatan Tiwari v. Radhakishun Tiwari. 

L. R. 5 A. 23. (Rev.) ; 1925 A. 15. 

Non-transferable — Execution sale by 

ordinary creditor. 1924 Cal. 62. 

Non-iransferable holding — Transfer by 

tenant to one co-sharer — Rights of other co- 
sharers — Ejectment 

Where the tenant of non-transferable occupancy 
holding transfers it to a co-sharer landlord, the 
•other sharers can sue for joint possession on the 
basis of his being a trespasser. The transferee 
-cannot in such a case plead that the plaintiffs 
are in possession of other occupancy holdings. 
{Rankin and Mukherji, //.) Jagabandhu Kundu 
t>. Rajmohan Pal. 78 I. C. 699. 

on-iransferable — Transfer and sub- 
lease — Landlord' s right of reentry — Omission 
to pay rent — Effect of. 

The raiyat of a non-transferable occupancy 
holding sold it to a third person and after obtain- 
ing a sub -lease from him remained in possession 
of the holding. Held, that the landlord was not 
■entitled to obtain khas possession in the absence 
repudiation by the raiyat of his relation to the 
’^^jdlord as such raiyat. Mere transfer apart 
^frhm any other consideration does not give the 


landlord a right to reenter when the tenant 
transferor remains in occupation of the land and 
contests the suit. Omission to pay rent is not by 
itself a denial of the landlord’s title in the absence 
of any evidence that the tenant refused to pay 
rent. {Neztbould and Rankin, JJ.) Monmatha 
Kumar Ray v. Josada Lal. 28 C. W. N. 300 : 

77 I. C. 551 : 1924 Cal. 647’. 

; T ransfer of~Permaneni lease— Grant of 

— Ejectment — Estoppel. 

The mere fact that while an estate was under 
the manageme/it of the Court ot Wards rent was 
accepted from the transferees of a perpetual but 
non-transferable tenure does not give them a 
permanent tenancy.^ It amounts to no more than 
a recognition ot their status as ordinary tenants, 
j A transfer ot such a tenure by way of sale con- 
notes an entire abandonment by the transferor of 
his rights in favour of another person. {Fremantle, 
S. M. and Burn, J. M,) Raja Bishun Nath 
Saran Singh v. Shanker Bahadur Singh. 

L. R. 5 0. 126 ; 10 0. and L. R 813 : 

11 0. L. J. 687. 

-Tenancy Power of zamindar to confer 
on persons rights, similar to that of an occupan- 
cy tenant 

Where a zamindar agreed that the names of 
the daughter, daughter’s son, and widow of a 
deceased occupancy tenant, should be entered in 
the papers as ccupancy tenants and it was con- 
tended that such a grant was illegal, to a holder for 
life estate, Held, relying on S. U 1 of 1921, that a 
zamindar can co.ifer on persons ngats similar to 
those enjoyed by an occupancy tenant, [2) that 
the daughter, and daughter’s son, will be con- 
tinued as occupai.cy tenants even after the life 
time of widow of toe deceased. ^Fremantle, S, 
M, and Burn, J M,) Balwant v, Madaki Lal. 

L. R. 6 Ail. 303 tEev). 

OFFFNGE— Aggravation of— With false story— 
Risk to prosecution. 

When the prosecution comes to Court with a 
false story in order to aggravate the offence 
they must fake the risk of failing to prove the 
crime which was reaHv committed. [Dalai, J.C). 
Har Prasad v. Emperor. 1 o W. N. 859. 

OPIUM ACT {I OF 1878), S. 9 — Importing opium 
—Consignment by a person to himself in British 
\ India— Off euLe. 

One Ram Chandar, which name was to be a 
pseudonym for Govind Ram (accused) despatched 
from Kotah (NaUve State) Hi bags of maize 
containing a large quantity of opium. The goods 
were addressed to the same name, Ram Chandar, 
the consignee at Cawnpore, and arrived at 
Cawnpore in the train by which Govind Ram 
and his servant travelled. He went to a 
dharamsaia, and being suspected of traffic in 
opium, be was there arrested and searched, and 
he was taken to the railway station where the 
truck containing the bags of maize was, and in 
his presence the truck was emptied and the maize 
examined and opium was discovered. In his 
possession was the railway receipt addressed by 
Ram Chandar in Kotah to Ram Chandar in 
Cawnpore. Held, on these facts it was quite clear 
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■ that the accused was guilty of importing opium 
under S. 9 of Act I of 1878. 

A person who exports from outside the United 
Provinces opium lo a warehouse inside the 
United Provinces of which he is really the pro- 
prietor or temporary possessor, even under a 
false name, is, in fact, committing, an offence 
under the Act and importing into the United 
Provinces, although, he is also the person who 
exported from outside. {Walsh and Ryves, JJ.) 
Emperor v, Gobind Ram. 46 All. 146 : 

L. R 5 A. 46 (Cr.) : 81 I. C. 100 : 25 Cr. L. J. 612 : 

1924 All 558, 

S. 9 — Rules under — Preparations for 

■ admixture of opium — Meaning of — Rule 57 (d*. 

Mt. Hamiri V. Emperor. 1924 Lah. 99. 

S. 9 (c) — Adulterated opium pills — 

Preparation of — Offence. 

The preparation of adulterated opium pills is 
no offence where the amount of opium found, 
made up into pills and manufactured, is not 
more than what is allowed by the rules. [Harri- 
son, J.) JiwNA Ram V. Emperor. 

6 Lah. L J. 206 : 81 I. C. 164 (1) : 
25 Or. L. J. 666 \1) : 1924 Lah. 529. 

— = S. 9 (c) — Possess^ton of opium— Offence 

— Visitor to a house. [Young, J.} Ma Mi v. Em- 
peror. 75 I. C. 358 (Ij. 

ORISSA TENANCY ACT (II OF 1913), Ss. 117 & 
-237 — Customary rights — Acquisition oj — 
Occupancy right. 

It is one thing to say that a person may by 
custom acquire certain rights which ar.e incident 
to rights of occupancy in land but it is quite 
another thing to say that by custom an under- 
raiyat may become a raiyaU It may, of course, 
be that the defendants by custom may acquire 
certain privileges of occupancy tenants and it 
may be that one of these privileges is that he is 
not liable to be ejected merely on notice under 
S. 57 of the Orissa Tenancy Act. [Das and Adami, 
JJ.) Raghunath Misra V. Ram Behera. 

5 Pat. L. T. 140. 

OUDH CIVIL COURTS ACT, S. Vi— Value oj the 
subject-matter of a suit— Old building replaced 
by new — ^uit for recovery of possession. 

Plaintiff sued for recovery of possession of 
half share of a house which he purchased at 
court auction for Rs. 215 The suit was valued at 
Rs. 300* The defendant stated that he had 
demolished the old structure and built a pucca 
building worth more than Rs. 2,000. The court 
returned the plaint for presentation to the proper 
court holding that the value of the suit was over 
Rs. 1,000 the limit of that court’s jurisdiction. 
.Held, that the order of the court below was erro- 
neous and unsustainable. The new building built 
by the defendant was not the subject-matter of 
the suit within the meaning of S. 17 -"f the Oudh 
•Civil Courts Act as the plaintiff claimed a share 
only of the original house. [Dalai, J.) Abdulla 
V. Mahomed Nazir. 10 0. & A* L. R. 19. 

80 I. C. 694 (2) : 1925 Oudh 163. 

^OUDH CIVIL DIGEST, Cls. 7 & G—Costs~Scale of 
— Confession of judgment— -Compromise, 


OUDH ESTATES ACT, S. 2. 

Clause VII of the Oudh Civil Digest seems to 
apply only to cases which are decided on confes- 
sion of judgment made at once and not to cases 
in which some degree of contest has been made* 
If a case has gone so far as the framing of issues 
the Vakils of the parties must have been called 
upon to do a certain amount of work and their 
fees may fairly be charged on a scale more 
liberal than if the plaintiff is successful on his 
first appearance in Court. [Heave, A. J. C.) 
Baldeo Singh v, jai Singh. 10 0. & A.L.R. 325; 

80 I. C. 504 : 1925 Oudh 139. 

R. 172 (2) — Meaning of — Rule in conflict 

with C. P. Code, if ultra vires 

A rule made by the Court of the Judicial Com- 
missioner of Oudh if it is in conflict with the 
provisions of a section of the Code of Civil Pro- 
cedure would be ultra vires. 

j Rule 172 (a) of the Oudh Civil Digest directs 
I the return of record to the Court which sent the 
decree for execution after the same has been ex- 
ecuted either wholly or in part by the Court to 
which it has been sent for execution onlv in cases 
where further satisfaction of the decree in the 
latter Court would not be possible. A Court 
which does not comply with the direction of the 
i above rule does not lose its jurisdiction on that 
account. [Dalai, J.C.) Mohammed Shakir v. 
Jugal Kishore. 1 0, W. N, 794. 

OUDH ESTATES ACT (I OF 1869)— Amendment 
Act of 1910— Estate — Transfer to a person not 
an immediate successor — Effect. 76 I. C. 922 : 

10 0. L. J. 513. 

Ss. 2, 3, 8, 10, 14, 15 and 12— Transfers 

made to talukdar betxteen 1859 and 1869 — Effect 
— Proprietary right — Vesting of^ in talukdar — 
Second summary settlement — Lord Canning^s 
Proclamation — Transfer in favour of immediate 
Successor — Succession to the property. 

S. 15 of the Oudh Estates Act is not applicable 
to property which is not under transfer at tue 
time of the passing of Act I of 1869. Whatever 
transfers may have been made between 1859 and 
1869, that is, after the summary setilement and 
before the passing of the Act, if at the time of the 
I passing of the Act the property is in the posses- 
sion of the Talukdar unburdened by any trust 
I or vested iu'erest, the provisions of S. 15 will not 
[ apply. S, 15 was enacted to take out of the Act 
j estates whicfi at the time of the passing of the 
j Act were held by persons other than Talukdars 
I with whom summary settlement was made. The 
I whole object of the Act would be frustrated, if in 
j every case where an estate is in the possession of 
I a Talukdar the Court is required to inquire how 
the property had fared since the Summary Settle- 
ment Prior to the letter of 10th October 1859 a 
taluqdar could not make a valid transfer, as he 
was not himself invested with any proprietary 
title. A talukdar possessed of the legal estates in 
the Talukdari property may bind himself by 
equitable obligations to allow beneficial interests 
in the same property in favour of a designated 
individual or in favour of a Joint Hindu lamily of 
which he himself may be a member and he do^ 
so in the exercise of his powers of alienation 
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micr vivos or by making a testamentary disposi 
tion 26 U A. 194 ; 25 I. A. 161 ; 26 I. A. 229 ; 
30 I. A, 209 ; 171. 54 Ref. 

T e effect ol the pr >clamauon by Lord Canning 
of ihe Ictn March 1858 was to divest the pro- 
prietorb of Oarih of landed property and to vest d 
in the British Government and ihe effect of the 
letter Ol the lOtn October 1859 was to vest in the 
giantee a fresh and exclusive title to the taluka. 

Where tnere is a transier ot a taluka in favour 
of tne next successor, the laiuka does not go out 
of the Act and when i^i comes back agam by com 
promise to the representadve ot the transferor, it 
wih be governed in matters of succession by 
-S. 22 of ihe Act. 31 A. 132 Ref. \Dcdat, J, C. and 
Wazir Hasan, A. J, C.) Mx. Indahkuer v. Mt, 
Nand RaniKLER. iO o. Jj. J. 657 : 

80 1. C. 833 : 1 0. W. N. 67 : 1924 Oudh 273. 

Ss. 2(7) (111, 13, 19, 22-~Hindu widow 

— Taking estate— Vesting of remainder— Malta- 
medan taw — Exclusion of female — Primogeniture 
sanad— Will tn fuvour of successor — Formahiies 

of- 

The vesting of a remainder does not find a 
place in the devolution of property settled under 
S 22 of Act I of 1869. According to the scheme 
of inheritar.ee which is defined in S. 22 there is 
no descent of tlie deceased’s estate mini the 
widow * 5 , death. T he single person out of those 
mei'tioued in S. 2 (It) can iot be ascertained un- 
til the time of the widow’s death. The Mahome 
daw law ot succession which applied to the case 
did not recognise a life-Chtate in a widow and the 
same incapacity will follow and a Mahomedan 
reversioner will not succeed to a vested right un 
the death of the last male h( Ider but will only 
have an expectation and no interest. Under tuc 
Shiih law a life estate may be created by will or 
gitt and ihe remainder maybe devised or gifted 
to another person. In such a case the remaiiidei 
vests immediately on the liie estate comiog into 
existei'Ce. The same principle will not be applic- 
able where a life estate is created by statute and no 
clear intention ot tne creation of a remainder 
over is disclosed by the context or other provi- 
sions of the Act Under the scheme ol the 
devolution of property laid down by the Act no 
estate devolves under S 2 (11) until the previous 
clauses have exhausted themselves that is, after 
the death ot tne widow. The effect of Cl (Hi 
was simply to refer the parties to the law which 
vvould govern the descent when the special pro- 
visions ol the Act are exhausted. So long as the 
widnw is alive those provisions would not be 
exnaus ed and no rights of any heir under Cl. (ll) 
would vest during the lifetime of the widow. The 
language of Cl, (7) leads to the same conclusion. 
There is no men. ion of a life estate such as to 
raisse an enquiry as to what became of the re- 
mainder. \ he A-^t directs that such estate shall 
des:ei d tn the widow, the qualification beir.g 
that it shall be for her life. She is not an heir 
but taxes an es I ate of inheritance in the property. 
Nut being an heir rhe is debarred irom transfer 
ring property during her life because the provi- 
sions ol S, 11 will not apf ly to her, tbut during 
. that term, she is vested with the full estate. 
;Under a sanad granted to a taluqdar, not only 
the female but her whole line is excluded. 


OUDH ESTATES ACT, S. 23. 

Where there is a vesting of the remainder inr 
addition to the life e^^-tate of the widow, the sanad 
will control the provisions of Cl. (11). The words . 
“according to the rule of primogeniture” mean 
onlv seniority of line not birth. Thev do not 
explain the words ' the nearest male heir’’. In 
finding the meaning of u ords u=ed in the sa’-ad 
the courts should be guided by the known inten- 
tion of the grantor and the Surrounding circum- 
stances. In making a will in favour rf a privileg-^ 
ed person as the next successor to a tahsildar 
under S. 22, Cl. (7) the directi ms of S. 13 reed not 
be carried out. Such will must conform to the 
pTf^visions of S. 50 of the Succession Act. by 
' virtue of the provisions of S. W of the Succes- 
sion Act Execution under S. 50 of the Succes- 
sion Act includes the testator’s sign?*tnre and 
attestation by witnesses. An acknowledgment 
of the wifi hv the testator in the precence of the 
attesting witnesses would be sufficient. Dalai, 
J, C. and Neave, A. J, C.) Syed Md. Hasan 
Syed Ali Huder. 10 0. and A. I R. 1229 t 

1 0. W N. 803. 

— I Ss. 8 and 10 (list l\)~ Custom of a single 

heir suc^'ession, presumption as to, after the 
estate passes out of Ihe Act. 

Held, (Per PuHan, A J, C.), custom does not 
come into exi tence with the Act or cea^e when 
the estate is technically excluded from the Act. 

Per Kendall, A. J C., that so long as the estate 
devolves, according to the Act tt e custom (of- 
single heir succession) is concliisively presumed 
(while) if the estate is transferred or hequea hed 
not in accordance with the Act. so t^at S. 15- 
comes into operation, the law will not allow a 
conclusive presumption because one of the ele^ 
ments has disappeared, i. e.. the estate is no 
longer an estate within the definition of Act. 
•PuUan, A.J. C. and Kendall, A, J C.) AB‘DE 
Begam V Ahmad Mirza Bkg. 1 o. W. n. 433 x 

82 I. C. 691 : 11 0. L. J. 757 : 

1925 Oudh 190: 

; S. — Estate passing out of the— Custom 

of single heir su' cession — Pr<mogenitur e. S. 15. 
if a bar to the plea of a family custom. 

Held, that a family c’-'st >m may be set up in^ 
regard to a property even though it has been 
withdrawn from the scope of Act I of 1869, and 
that property of this nature mav still be held ta 
be g iverned bv familv custom of single heir suc- 
cession allhough it is no 1 n ger an estate within- 
the meaning ot Act I of j869. 7 0. C. 2^8 1 
20 O. C. H60, 24 0. C. 1(7, 38 A. 552 and 
26 O. C. 133 considered. {Pullen, and Kendall,. 
A. J, Cs.) ABADt Begam v. Ahmad Mihza*. 
Beg. 1 0. W. K. 433 : 82 I. C. 691 : 

11 0. L. J. 757 : 1926 Oudh 190. 

S. 23 — Talukdari property — Succession — ^ 

Non-talukdari property — Acquisition of — Succes- 
sion— E amity custom. 

It is settled law that a subject cannot make 
his property descendible in a manner not recog- 
nised by the ordinary law. and it follows that he.- 
n cannot by express declaration, still less by mere. 
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volition, whether actual or presu’^ed. subject the 
property acquired by him to a ri le of succession 
Applicable to the pronertv which he had received 
bv a g ant to wh'ch certain conditions were 
attac led. Even in cases where according to fami- 
ly custom, an estate descends to a single heir, 
there is no necessary presumptiou that it des- 
cends bv the rule of primogeniture. Nearness of 
degree nrevails over directness of line so long as 
the competir^g claimants are within the category 
of heir=; under the Hindu Law. Where a taluqiar 
mixes up the income from bis taluqdari and non- 
talaqdari property and purchases other property 
with the savirigs, the acquisitions do not become 
imoressed with the character of Taluqdari pro- 
'perty and are n'-t descendible as such. [Kanhaiya 
Lai and Muk^rji, JJ ) HarBAKHSH Singh v. 
Dal Bahadur Singh. 22 A. L. J, 1079 ; 

1925 A. 155. 

OUDH LAWS ACT {XVIII OF 1876), S. ^—Dower 
— Amount of value of assets. 

The value of the assets of a deceased Mahomed- 
an after deducting his one-third share of a mort- 
gage debt amounted to Rs. 11,465 — 5 — 0. The 
amount of dower, settled at the time of the 
marriage, was Rs 70,000 and two dinars. Held., 
having regard to ihe means of the husband and 
the status of the wife, and the fact that they left 
no children, it would be desirable to award dower 
under S. 5 of the Oudh Laws Act (XVfll of 
1876; about one tnird of that amount, or roughlv 
Rs. 4.0f'0, {Kanhaiya Lai, J. C.) Syed Amjad 
Husain v. Mt. Ummatul Askari, 

10 0. L. J. 409; 79 I.C. 644 : 1924 Oudh 232- 

— Ss. 7 and d— Heritable no?s-transferable 

leases— Pre.-empiion-^Cosharer of a suh-division. 

A right iof pre-emption should be presumed to 
exist not only in the case of under-proprietary 
•communities but also in the case of communities 
constituted as holders of heritable, non-transfera 
ble leases. The expression “ r.on-transferable’‘ 
in S. 40 of the Laud Revenue Act is used in a 
different sense to that in which the word trans- 
ferable^’ is used in S. 7 (a) of the Oudh Laws 
-Act Under S. 9 of the Ondh Laws Act a right 
of pre-emntijn can be exercised by a cosharer of 
the sub-division of a tenure resulting from a 
. heritable non-transferable lease. Tbe sub-divi- 
sions contemplated bv S. 9 appear to be units 
bearing the relation one to another of having 
been called into extslence by one and the same 
act or event of sub division whatever the purpose 
of such sub-division. I O. L, J, 187 loll. iA’iJi- 
worih, A. J. C.) Lachmipal Singh v. Bhagwat 
Singh. 1 0. & A. L. R. 1294. 

S. 9 Sale of share — Property the subject 

matter of suit — Right of pre-emption. 

The sale of a share of property which is the 
subject of a land suit does not give rise to a 
'Claim for pre-emption. {Kendall. A. J. C) Aju- 
DHiYA Prasad v. Ram Autar. 80 I C. 83. 

S 9— Stranger joining in suit for pre- 
emption — Effect. 

Where certain persons who were entitled to 
-claim pre-emption joined along with them in pre- 
-emption suit certain strangers with whom they 


OUDH BENT ACT. 

had entered into an agreement relating to the 
property, the right of pre-emc-tion is lost. en 
if the strangers are subsequently struck off the 
file, the legal position is not altered [Wnzir 
Hasan and Neave, A. J. C.) Sarabjit Singh v. 
Jaikaran Singh. 10 0. & A. L. K. 239: 

11 O.L.J. 423 : 79 I.C, 950 : 27 ^ C. 137 : 

1924 Oudh 420, 

Ss 14 and 15 — Pre-emption — Failure to 

deposit amount in time — Effect— Appeal 

1924 Oudh 102. 

S. 29 — Explanation ia) and [b'^— Land 

acquired by adverse possession from taluqdar 
whether ancestral. 

Land which has been acquired by adverse 
possession from a tahiq^ar ceases to form part of 
an estate as contemplated in cl. (b) of Explana- 
tion to S. 20 of tbe Oudh Laws Act and cannot 
be called ancestral. Nor can it be deemed to fall 
under ExplanaH'on (a) of the section as land di- 
rectly r.T ind'rectlv inherited or owned c'^ntiTiuous- 
ly from tbe First Regular Settlement. {Dalai. J C, 
and Heave, AJ.C.) Siraj Ahmad v. Syed Ibnul 
Hasan. 10. W. N. 697. 

S. 25 — Mortgage — Foreclosure— Jrans- 

/dt' if voluntary. 

Where there has been a mortgage which is 
foreclosed the transfer is voluntary and no rights 
accrue to the mortgagor under Section 25 of the 
Oudh Laws Act. (Fremantle, S. M. and Burn, J. 
M.) Mathura Prasad v. Indarpal Singh. 

I. B. 5 0. 55 : 10 0. & A.L.B. 603 : 11 O.L.J. 68 ; 

1 0. W. N 357. 

OUDH LOCAL RATES ACT (IV OF 1878), S. 3 — 
Mortgagee in possession as a landholder. 

Mortgagee in pos-ession, is a “Land-holder” 
within the meaning of the Act. {Sz> John Edge.) 
Mirza Abid Husain v Kaniz Fatima 
46 A. 289 : 22 A. L. J. 284 : 10 0. & A.L.R 281 : 

34 M. L. T, fP. C.) 78 : 19 L. W. 703 : 
(1924) W. N. 657 : 27 0. 0, 72 ; 11 o L.J. 427 : 
1 O.W.N. 33 : 80 I.C. 1019 : 29 C-5V.N. 2l4: 

1924 P. C. 102. 

OUDH RENT ACT tXXII OF 1886) AS AMENDED 
BY ACT IV OF 192\ —Ejectment suit—Expira* 
tion of statutory period before the amendment 
Act coming into force — Maintainability. 

A landlord cannot eject a tenant under S 62 A, 
if he does not take ejectment proceedings against 
him, to whom ch(e) of S. 62-A on the expiry of the 
statutory period. Failure to do so, will constitute 
admission to tenancy within the meaning of S 37. 
There is nothing in S. 62 A, which is repuguant 
to the definition of statutory period in S. 3 (l-av 
read with S. 36 of the Oudh Rent Act. {Fre- 
mantle, S.M. and Burn, J. M,) SRI Bhagavan 
Singh v. Mendukdri. l. R. 5 Oudh 155 (Rev) ; 

1 0. W. N. 800 : 10 0. & A. L.R. 1073. 

Decree for ejectment against trespasser 

in Revenue Court — Whether restrictions as io the 
ejectment of tenants apply. 

A zamindar can sue a tenant as trespasser in 
a Civil Court and having obtained a decree can 
obtain possession at any time in the year. But 
if he chooses instead to treat him as a tenant and 
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issues notice of ejectment, the restrictions as to 
the ejectment mentioned in S. 63 of the Oudh 
Rent Act will apply and he cannot be ejected ex- 
cept between the months of April and June, 
[Fremantle^ S. M.) Md Jafar Ali Khan v. 
Afzal Hussain. I. R. 5 Oudh 168 (Rev). 

S. 3 (3) — Land — If includes ‘'trees '' — 

Occupancy rights — Decree of Settlement Court, 

Apart from special contract or customs ‘land’ 
as defined in the Oudh Rent Act includes un- 
gathered produce of land, whether spontaneous 
or not and will therefore include trees. In view 
of this it is difficult to separate the trees from the 
land, and to make the former transferable while 
the latter is not. A Settlement Court passed a 
decree recognising occupancy rights in certain 
lands in favour of the ancestors of the defendant 
by holding that though they had no under- pro- 
prietary rights in them they had the right to re- 
plant and enjoy the trees. Held, that the decree 
did not confer an absolute title to the trees on the 
defendants so as to entitle them to transfer the 
trees to be maintained as a grove along with the 
land. They could only occupy the land, maintain 
and enjoy the trees and transfer only the right of 
cutting away the trees. {Kendall, AJ.C.) Mahom- 
ed Haiyat Khan v, Suraj Bali Singh. 

10 0. & A. L. R. 952. 

Ss. 3 (10) and 48 159 AS AMENDED 

BY ACT IV OE 1921, S. b— Heirs of deceased ten- 
ant — Position a f — Validity of notice sent^- to the 
tenant before the Amending Act. 

In a suit by the plaintiffs to contest notices of 
ejectment served upon them, and at the time of 
institution they were tenants of the land, as heirs 
to a deceased tenants under S. 48, who died before 
11th Feb. 1922, when'the amendment came into 
force, and, it was contended that the Amending 
Act. had no retrospective effect. I 

Held : (1) That the term ‘statutory tenants’ as ^ 
defined in S. 3 (18) of the Oudh Rent Act, and 
added by S. 6 of Act IV of 1921, confers statu- 
tory tenai cy on the Plaintiff. 

(2) That under S. 159, which declares, that a 
notice issued against a tenant before passing 
of the Amendment Act is null and void, the notice 
issued in Nov. 1921 was void. 

Per Burn — The act as worded, confers the status 
of statutory tenants on the heirs of tenant 
dying before the Amending Act came into force 
who are sued under the Amended Act. The effect 
of the explanation to S. 3 (18) is to prevent the 
heir of the tenants who die after the Act comes 
into force from acquiring statutory rights, [Fre- 
mantle, S, M., and Burn, J. M.) Bhagwati Din 
V. Bhagwati Din. 

L, R. 5 0, 153 (Bev) : 10 0. and A. L. R. 1093. 

S, A~Notice of rejectment—Suit to con- 
test— Applicability cf section — Settlement entries 
— Presumption. 

Where there is nothing that the plaintiff in a 
suit to Contest a notice of ejectment was ever 
treated as a tenant or admitted to the land by the 
defendant, S, 4 of the Oudh Rent Act does not 
apply to the case. The presumption is in favour 
of the correctness of the entry in the recent 
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settlement as against the entry in the preceding, 
settlement. {Burn, J. M.) Hardwar Pandey v. 
Rani Jaswant Kunwar. L. R. 5 Oudh 180. 

S. 5 — Acquisition of occupancy rights — 

Persons claiming as proprietors under Act of 
1868, stahis oj. 

Occupancy rights can be acquired only in two 
ways, first by the tenant fulfilling the conditions 
of S. 5 of the Oudh Rent Act and second by 
those who acquire occupancy rights allowed to 
exproprietors of land by S. 25 of the Oudh Laws- 
Act, S. 5 does not apply to persons who were 
proprietors and not tenants at the time the 
Oudh Rent Act of 1868 was passed. {Fremantle, 
S, M and Burn, J.M.] Gokul v. Sheo Shanker 
Lal. L. R. 5 0. 73 : lO 0. & A. L. R. 402 : 

11 0. L. J 395. 

S. 33, Sub-Ss. (1) & (1\)--Tenant holding 

under agreement — Rent— Enhancement — Right' 
of land- holder. 

Where a definite rent has been fixed for an 
occupancy tenant without any indication that per- 
manency was intended, S. 33 of the Oudh Rent 
Act applies ; and Cl. (2) of that section must be 
interpreted to mean that where there is an .agree- 
ment, rent can be enhanced according to the 
terms of the agreement and not according to the 
methods laid down in Cl. (1). {Fremantle, S M, 
and Burn, J. M.) Gulab Rai v. Balbhaddar 
Singh, L. R. 5 Oudh 84 (Rev). 

1— Ss. 32, 127 — Suit for rent — Kabuliyat 

found against — Claim for use and occupation. 

A suit for rent was based on a Kabuliyat andi 
alternatively on the basis of rent being pai'^ as- 
tenant. The court found against the first conten- 
tion and dismissed the suit. Held, an adjudica- 
tion on the latter point was necessary. {Kendall, 
A. J C.) Raja Muhammad Mahdi Ali Khan v,. 
Tawakkul Khan. 78 I. C. 764., 

S. 37 — Ejectment — Grant of new plots- 

to tenant — Notice of ejectment, 

A tenant who was already in possession of some 
plots received other plots from the zamindar and: 
putwari lumped both sets of plots together though 
the rents were shown separately. In a suit by 
the zamindar to eject. 

Held, that there had been no change in the area, 
and rent of the original holding so as to bar the 
zamindar’s right of ejectment and that a notice 
to eject the tenant from the plots originally held, 
by him could not be objected on the ground that 
it related only to a portion of the holding. 
[Fremantle, S. M.) Ram Prasad v. Chaudrain: 
MitaN Koer. L.R. 5 0. 53 : 10 0. L. J. 708 : 

10 0. & A. L. R. 588. 

S. Enhancement of rent — Legality 

of. 

Equitably a Zemindar has no right to claim' 
any enhancement when he makes an agreement 
for enhancement greater than that authorised by 
law. {Fremanate, S, M.) Baldeo Singh v,. 
Balbhaddar Singh. L. B. 5 0, 184,. 

— S, 47 — ■ Rent — Agreement to enhance—' 

Illegal contract — If payable. 

No agreement made between a landlord and tern 
ant in contravention of the provisions of the Oudhi 
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Rent -Act could be a valid agreement. When an 
agreement contrary to S, 47 was entered into to 
pay enhanced rent, no suit could be brought on 
that even after that section had been repealed by 
the Amending Act of 1921- {Kendall, A.J,C.) Gur 
Din V. Mt. Sirajunnissa. 10 0. & A. L. H. 169: 

L. R, 5 0. 146 : 8 I. C. 513 (2) : 1924 Oudh 432. 

— — S. 48 (1) and (2) — “ Heir ” — Succession 
io tenancy— Hindu widow — Rights of sapindas. 

The word “heir” in the first line of S. 48 of 
the Oudh Rent Act must be the heir under the 
personal, law of the tenant which in the case was 
Hindu law. A widow has full statutory rights. 
Her heirs are the nearest sapindas of her hus- 
band under S. 48 of the Act. [Fremantle^ S. M.) 
Lal Narsingh Partab Bahadur Singh v. 
Sheo Ram. 

L. E. 5 0. 163 : 10 0. & A. L. S, 1112. 

-Ss. 55, 58 and 167 — Notice of ejectment 

— Sufficiency of service — Omission of tenant's 
name. 

Where a notice of ejectment was complete in 
both Hindi and Urdu but the tenant's name was 
not written in Hindi and it was found that though 
the notice was affixed owing to plaintiff’s absence 
in Calcutta, it actually reached him. Held that 
the notice was properly served, {Burn, J. M,) 
Jagdatt V, Raja Partab But. L. R. 5 0. 199 ( 1). 

S. 56 (1) (e) — Notice of ejectment— 

Service — Right of tenant to object — Suit to con- 
test ejectment. 

Section 56 (1) (e) of the Oudh Rent Act allows | 
a tenant to object on the ground that notice was ' 
not served on him in the manner required by ' 
this Act. The fact that the plaintiff had been 
able to file his suit in time is a sufficient answer 
to the objection. {Fremantle, S. M. and Bur^i, 
J. M.) Manohar Lal v. Gayadin Singh 

L. R. 5 0. 45 : 10 0. & A.L.R. 362 : 11 O.L.J. 65: 

1 0. W. N 224. 

3s. 67 and 60 — Ejectment — Ap- 
plication for assistance — Dismissal — Limita- 
tion. 

A landholder, applied for ejectment of tenant 
under S, 60 of the Oudh Rent Act but agreed to 
have his application struck off on the ground that 
the tenant’s son had been serving on the array. 
A later application was rejected on the ground 
that the notice on which it was based had lost its 
force. Held, that no fresh statutory term began 
since the date of the last application. There was 
no change in either area or rent and the plaintiff 
continued to hold on after the expiry of his 
previous term. {Burn, J, M.) Ram Achal v. 
Rameshar Pandey. L. R, 5 0. 103 

— S. 60 — Co-sharers — Application for 

CourFs assistance by one sharer— Objection by 
tenants as to nonfoinder. 

An application for the Court’s assistance under 
S. 60 of the Oudh Rent Act was filed by all the 
co-sharers who had issued the notice of ejectment 
but the application had been consigned by mis- 
take to the record room. Subsequently a fresh 
application was made by one of the co-sharers 
but it was found that all the co-sharers desired 
ejectment. Held that an objection by the tenants 
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as to non-joinder of all the co- sharers was not 
sustainable. [Fremantle, S. M. and Burn, J. M.) 
SiTLA Baksh Singh v. Ata-ul-lah Khan. 

10 0. & A. I. E. 617 : L. E. 5 0. 116 t 
11 0. I. J. 539 : 1 0. W. N. 732. 

S. m— Ejectment— Landlord's notice to 

persons other than a tenant — Right of real ten- 
ant to oppose. 

If a landlord issues a notice on a person other 
than the actual tenant of the land, and afterwards 
applies to eject that person, the actual tenant is 
entitled to oppose the application, and should be 
made a party to the case. As between a landlord 
and the person on whom notice is served the 
points detailed in S. 60 are to be considered. 
{Fremantle, S. M. and Burn, J, M.) Shah Abrar 
Husain v. Ramcharan, 5 L. R. 0. 169 (Rev.)^ 

^-S. 60, Cl. 1 Ic) — Ejectment — Permission 

to remain in possession — Writing — Necessity for. 

The receipt of rent given to the tenant by the 
zamindar is not such written authorisation as 
will satisfy the requirement of S. 60 of the Oudh 
Rent Act. Receipt of rent by the Zamindar may 
in certain circumstances be proof of admission or 
re-admission to tbe tenancy. {Fremantle, S. M. 
and Burn, J, M.) Mt. Man Bibi v. Ram Dhanl 
L. R. 6 0. 133 (Rev) : 10 0. & A. L. R, 880, 

S, 61 — Arrears of rent — Ejectment — 

Procedure —Amending Act IV of 1921, S. 41 — 
Effect of. 

The new procedure prescribed by S. 61 of the 
Amending Act IV of 1921 does not apply to the 
case of arrears decreed before 11 — 2 — 1922 in 
respect of which a landlord was entitled under 
S. 61 of the Act before amendment to eject by 
application. {Fremantle, S, M. and Burn, J. M,y 
Raja Md. Ah Khan v. Munnu Upadhia, 

L. R. 6 0. 151 ; 1 0. W. N. 682 : 

10 0. & A. I. E. 999. 

S. 62 — Amendment of — Pahikasht ien- 

ants— Amendment of the Act — Fresh statutory 
period. 

Where the statutory period of Pahikasht ten- 
ants came to an end before the Amending Act of 
1922, a second statutory period is given to the 
tenants before they are ejected under S. 62 va) of 
the Oudh Rent Act. [Burn, J. M,) SabhaJiT 
Singh v. Jawahir Lal. L. R. 5 0. 135 (Rev.) : 

i 0. W. N, 653 : 10 0. & A. L. R. 922. 

S. 62 A — Suit to eject — Status of tenant— 

Right to Court's assistance. 

Where a Zemindar brings a suit under S. 26 A, 
of the Oudh Rent Act he must be deemed to have 
auttorised the tenant to remain in possession 
within the meaning of S. 60 (1) (c) of the Oudh 
Rent Act and he is not entitled to assistance 
under that section to eject in virtue of an order 
dismissing a suit to contest a notice of ejectment 
{Fremantle, S M., and Burn, /. M.) Nohar Lonia 
V. Ram Lotan. L. R. 5 0. 122 : 

10 0. & A. I. E. 787 ; 11 0. L J. 670. 

Ss. 62 A and 108 (4) — Ejectment — Plant- 
ing of trees on holding — Cause of action. 

Where land was let for tbe purpose of cultiva- 
tion and not for the planting of trees, the planting 
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of trees unfits it m'^re or less for cultivation and 
gives rise to a cause of action for immedia’'e 
ejectment. {Fremantle^ S. M- and Burn, /. M.) 
Bhagwan Din v. The Special Manager, Court 
OF Wards. L. R. 5 o. 97- 

S. 62 fa) and (c — Ejectment of statutory 

tenant — Suit filed on the expiry of statutory 
period. 

In the absence of proof that the statutory 
per od of a statutory tenant exp red a court can^ 
not t-tke c ogniza'-'ce of a suit to eiect him by 
virtue of the provisions of S. 62 (a) (ei of the 
Oudh Reit Act {Fremantle, S. M.) Shankar 
Bux Singh v. Sukha. 10 0. & A. L. K. 1273. 

S 62 A (T), (e) and (provi'-o 1) — Tenant 

holding for over ten years without change of area 
or rent — Statutory period, termination of — 
Amending Act of 1921, effect of. 

Where a tenant has held Lind for more than 
ten yea'S bet re the passing of fithe Act without 
change of area or rent, the effect of the Ameu' 
ding Act of 1021 for the purpose of the first, 
proviso to fecti<jn 62 A. (1) is to make the statu- 
tory period end in 1329 F. and the second pro- 
viso gives a tresh period trOm the beeinoing of 
1330 F. 1 O. W. N. 800 . S. D 4 of 1924 referred 
to. {Fremantle, S. M and Burn, J. M,) Rana 
Uma Nath Bux Singh v. Sheo Sahai. 

1 0. W. N 894 : L. R, 5 0. 193. 

gs. 107-H audios, cl. {\0) -Muafidar 

acquiring unaei -proprietary rights — III gal ejecT 
ment—Right of such Muafidar to sue for posses 
sion in the Revenue Court — Muafi right.^ whether \ 
transferable — Transferee of Muafi rights, position ■ 
of. 

A muafidar who has attained the position of 
an under-proprietor under S. 107 H, can sue his ' 
landlord f r recovery of possession as an under- ^ 
proprietor on his ejectment without any proce-s ^ 
of law. A muafi r'ght being non-ir^nsferable, a 
transferee of such rignt d^^es not acquire such a 
title as he can enforce in a Civil C un. 6 O. L. J. 
490 referred to [Dalai, J C,) Bala Din v. 
Ajudbia 1 0. W N, 583 : 82 I. C. 443*. 

I. R. 5 0. 196 : 10 0. & A, t. R. 978. 

— S, 107 — Notice of ejectment ^Suit to 

contest — Favourable rent. 

Where a suit is brought to contest a notice of 
ejectment on the ground of favourable rent the 
Court must determine whether the land had been 
originally let at a favourable rent and not whether 
at the time of the su't the rent had become favour- 
able. [Fremantle, S. M. and - Burn, J. M.) 
MaNohar Lal V. Mahesh Pathak. 

L. R, 5 0. li : 10 0. & A. L. R. 175 : 

10 0 L. J, 704. 

> ■ — -Ss. 107, B. H and Declaration of 

status of under- proprietor — Jurisdiction — Civil 
and Revenue Court. 

The provisions of S. 107'H of the Oudh Rent 
Act specifically provide for a proceeding which is 
neither of resumption nor of assessment, nor of 
enhancement of rent and for an order founded 
on that proceeding. It relates to a c^se where 
land ia not liable to resumption under S. <07 E. 
and necessitates an enquiry as to whether it had 
been held rent free or at a favourable rate since 
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13 — 2 — 1856 or for fifty years and by two succes- 
sors tn the original grantee and lard which was 
acquired in perpetuity, m consideration rf the 
loss or sur-ender of a right previ m ly vested in 
the grantee, or by written instrument, an ^ for 
valuable consideration If on enquiry the condi^ 
tions stated above are found to exist the co-mt is 
enjoined to m^ke a declaration that the holder of 
such la'^d is the under-rroprietor thereof. {Wazir 
Hasan J. C, and Neave, 4. J. C.) RajAH BishU- 
NATH Saran Singh v. Umadat. 

L. R. 5 0. 140 : 11 0. I. J. 255 : 
78 I. C. 150 : 1924 Oudh 415, 

S. 107 H — ''Successor^' — Transferee 

included. 

The expression “successor” in S. 107 H of the 
Oudh Rent Act includes not ine-ely the heirs but 
also the transferee of the grantee. [Fremant’e, 
S. M. and Bunt, J. M.) The Spectal Manager 
Court of Wards v. Badri Prasad 

I. B. 6 0. 101. 

Ss 108 (2) and —Jurisdiction of 

Revenue Court- De^enc^’. of proprietary possession. 

Jurisdiction under the Oudh Rent Act is deter- 
mined by the allegaMons in the plaint and it is 
sufficient for the plaintiff to allege that the defen- 
dant is a mere trespasser to make the suit cognis- 
able under Ss. 108 (2) and 127 of ihe Oudh Rent 
Act. There is nothing in the Oudh Act givi’-g 
tbe court an option to require the plaintiff to 
institute a suit in tbe civil court. {Ashworth, A. 
J, C.) Mani Ram v. Syedwast Alt. 

11 0. & A. I. R. 1197. 

S. 108 (lO)-'Illegal ejectment— Meaning 

of— Landlord and tenant— Disputes between. 

1924 Oudh 14. 

S'?. 108 (10 \i)— Civil and Revenue Courts 

— Jurisdiction — Occupancy holding — ' Suit for 
possession. 

S 108 (10 b) of the Oudh Rent Act is not inten- 
ded to be limited to suits against a landord and a 
suit for possession of an occupancy bedding must 
be brought under that section in a Revenue Court 
{Rendail and Puhan, A, J- Cs.) BtkaRAMJIT 
Singh v. Mt. Bansraji. B. R. 5 0. 173 iRev.) • 
80 I. C. 271 : 10 0. & A. L. R. 764 : 

11 0. L. J. 717. 

s. lOS {U)—Suit for profits— Lambardar 

— Liability to pay interest. 

In a suit for profits against a lambardar, 
though the latter is not under a liability to pay 
interest under S. 73, Contract Act, or under the In- 
terest Act , he is in a fiduciary position and has to 
account to his co-sharers and where he without 
; reasonable cause refuses to account, he may in 
equity be charged interest. {Wazir Hasan, A.J, 
C.) Aditya Prasad v. Chhote Lal. 

10 0. & A. L. R. 246 : B. R, 5 0. 99 : 78 I. C. 85 : 

' 11 0. B. J. 206 : 1924 Oudh 319. 

S, 108 (15)— Suit, for profits— Members 

of joint Hindu family. Mt. Sohbat KUaR v. Mt. 
Raj Devi. 1924 Oudh 118 (1). 

S. 119 — Appeals under— Powers of court. 

L. R. 5 A. 78 (Rev.) 
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S. 119 B — Aim dment — Decree of Dt. 

Judge on appeal — Revjaion. . E 5 0. 17 : 

1921 Oudh lie 

S. 126 — Ian d~Co sharer realising 

rent separately — Rights of lamhardar . 

Where in respect of joint sir land one half of 
the rent had bee i collected by the lamhardar 
•and the other half by another co sha'er, it is not 
open to the lamhardar alone, in the absence of a 
Special custom, to eject the sub-tenant- {Fre 
mantle, S. M.) Ram Saran v. Sewa. L. E. 5 0. 91 

S. 126 {2} — Lambarciat — Rights to eject 

tenants. 

A lamhardar is appointed by Government for 
the purpose of paying revenue as represC' tative 
of the co-sharers and his appointment does not 
carry with it the right to collect all rent without 
regar 1 to the wishes of the co-sharers or to elect 
tenants. J.M.) Achaibar Singh v R\m 

Harakh Pande. L. E. 5 0 199 t2). 

— S. 127—' Mortgagor and mortgagee — 

■Ejectment su^t — Mortgagee not performing 
conditions in mortgage — Effect of, 

A usufructuary mortgagee agreed to pay off 
certain prior creditors of the mortgagor and the 
laher agreed to deliver possession of the property 
mortgaged The mortgagee failed to pay off the 
creditors and sued for possession of the proper- 
ties and for rent under S. 1’27 of the Oudh Rent 
Act- H^ld, that it was open to the defendant 
(mortgagor) to set up the defence that 'he 
plaintiff not having performed his part of the 
contract, was not entitled to enforce his right to 
possession. {VVazir Hasan, A J, C.) Aventika 
i rasad Shukul V. Gur Baksh. 

27 0 C. 60 : L. E. 5 0. 85 : 78 I. C. 801 : 

10 0. & A. I. E. 29 : 11 0 I I. 197 : 

1924 Oudh 495 (2) 

S. 127 — Possession of tenant— Against 

.Zamindur* s will — Applicability of the section. 
Sec* ion 127 of the Oudh Rent Act extends to 
cases where possession though originally law- 
ful is retained against the will of the zamindar. 
When the defendant after the loss of bis proprie- 
tary rights bv for^^'closure continued in possession 
of h's sir or khudkasht lands: 

Held, that the section 127 of the Oudh Rent Act 
applied to the case. {Fremantle, S. M and Burn, 
J. M.) Mathura Prasad v, Inderpau Singh. 

X, E. 6 0, 55 : 10 0. & A. L. E. 603 : 10 0. L J. 68 

1 O.W. N. 357. 

S. 127 — Suit for arrears- of rent — Ctdiivai 

cd grove — Entries in regular settlement 

A suit fof arrears of rent was brought by the 
landlord under S. 127 of the Oudh Rent Act on 
the ground that the defendants, some twenty 
year«5ago, brought the land under cultivation with- 
out the sanction of the landlord. It was common 
ground that the plot of land in question was ori- 
ginally grove land. The land was recorded as a 
cultivated grove in the record of the first regular 
settlement, and the finding of the Court was that 
Tthere had been no change in its character and 
that it continued to be a grove. Held, that the 
case was not one to which S, 127 of the Oudh 
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Rent Act was applicable. [Daniels, J. C.) Tha- 
kur Rudra Partap Singh v. Hausla Prasad, 
10 O.L.J. 524 ; L. E, 5 0. 119 : 79 I G. 722 : 

1924 Oudh 293 ll). 

S. 135 — Dismissal of suit for default— 

Application to restore dismissed suit, itsplf dis- 
missed — Application to revive — Apr hcability. 

Under S. 135, of the Oudh Rem Act. the provi- 
sions of the Oudh Kent Act must prevail in case 
they conflict with the provisions of toe C. P . 
Code. An order dismisses an application for 
the revival of a prior application filed to set aside 
the dismissal ot a suit for deiault, is open to 
appeal an^’ secoiid appeal under S>- 116 and 135 
of the Oudh Rent Act. [Burn, 7. M ) Tas.addUQ 
Hussain v. Bhagwan Bakhsh Singh 

L. E, 5 0. 89 ; 11 0. I J. 232 : i 0. W. N, 109 : 

10 0. & A, L. K. 1134. 

Ss 136 and 56— Notice of ejectment— 

Service by affixture — Suit to contest notice — Filing 

of^ 

Notice of ejectment was served by affixation 
on a plaintiff who had gone to an out-station. In 
spite of this he instituted a suit to contest the 
notice in time. Held, thereafter the plaint'ff 
could raise no objection about any defect in the 
service ot the notice. [Eremanlle^ S.M. and Burn, ■ 
J, M ) Rangai V. Deokinandan Pandey. 

L. E. 5 0- 77 

S. 1Z6 — Notice of ejectment— Service by, 

affixture — Contest of notice. 

Service of a notice of ejectment was effected 
by affixation on tenant who had gone to another 
district : held, that the lact that tne tenant con- 
tested the notice in time was sufficient, in the 
absence of any Special circumstances, to validate 
the notice. {Fremantle, S. M .) Ram Prasad v, 
Chj^Udhrain Mitan Koer L E. 5 0. 63 : 

10 0. L. jr. 708 : 10 0, & A. L. E. 588. 

S. 136 — Notice — Service — Affixation vali* 

diiy. 

Where a tenant admittedly received the notice 
in time, held the notice was bad because it had 
been affixea to the house instead of being served 
personally. The object of the rule is to ensure 
service. {Fremantle, S. M. and Burn^ J. M.) 
Raja Md. Mehdi Ali Khan v. Shyam Kishope. 

L. E. 6 0. 48 : L. E. 5 0. 95. 

-S. 136— by affixure — Temporary 

absence. 

The words “cannot be found" have been inter- 
preted in many cases not to include cases where 
the person has gone to particular place and is ex- 
pected to return shortly. It is the duty of the 
process-server to make personal service if possi- 
ble and the mere temporary absence ot the per- 
sons to be served does not justify the process 
server in affixing t^e summons to his door. 
{F reman tie, S, 37.) Rani Sujan Koer v. Dkbaon 
Singh. L.E. 5 0. 50 : 10 0 & A L. E 6X0. 

— S. 159 — Statutory tenancy — Notice of 

ejectment. 

A notice of ejectment was served in 1921 and 
plainHff's statutory tenancy began in 1323 Fasli 
A suit was filed to contest the notice of ejectment. 
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Held that the notice was void under S. 159 of the 
Oudh Rent Act. [Burn, J. M.) Ram Harakh v. 
Baldeva. jq. b. 5 0. 115. 

Chap. VII — Giisara land — Suit for re- 
sumption— Jurisdiction— Civil and Revenue 
courts. 

Guzara land is rent free land and under the 
Oudh Rent Act Revenue Courts have exclusive 
jurisdiction in matters relating to the same. 
Where in a prior resumption suit in the revenue 
Court, it had been decided that being given for 
maintenance the land was not resumable, the 
decision was final and could not be challenged in 
a Civil Court. {Kendall, A. J. C.) Jai Indar 
Bahadur Singh v. Thakur Bachun Singh. 

10 0. & A. L. K. 365 r L. K. 5 0. 129 : 
79 I. C. 1051 : 1 0. W. N. 18 : 1924 Oudh 390. 

" Muajidnr — Lease at favourable rent — 

Acceptance of — Effect. 

A lease does not debar a subsequent claim for 
occupancy rights. The defendant was holding 
under a grant at favourable rates and the effect 
of the lease was not to deprive him of Such rights 
as he may be found to possess under Chapter VII 
of the Act. The land in his possession could 
only be resumed under that Chapter and was not 
liable to ejectment as a statutory tenant. {Fre- 
mantle, S.M. and Burn, J.M.) Sheonath t;. Tha- 
kur Ganesh Bux Singh. I. r. 5 0 . 41 : 

10 0. & A. L. K. 279 : 11 0. 1. J. 72. 

Chap. 7 (a) — Jurisdiction of Revenue 

Courts^ 

Whether a muafi grant is a transferable one 
acc'^rding to the conditions laid down therein, is 
a question for decision by a Revenue Court and 
not by a Civil Com-'t. {Heave, and Kendall, A. J. 
Cs.) Uman Rawan Partab Bahadi r Singh v. 
Mussammat Hubraja. 110. L. J. 481 : 

1 0. W, N. 413 : 1924 Oudh 422 

FABI PEKEORMANCE — Doctrine — Applicability 
^Sale — Possession given under prior registered 
mortgage — Effect 

In order to make the doctrine of part perfor- 
mance apply to a sale without registered instru- 
ment where possession is with the vendee, such 
possession must have been given under the con- 
tract of sale and be referable to no other title. 
Where possession was given under a mortgage 
and subsequently a sale was alleged to have been 
effected without a registered instrument, the 
doctrine of part performance will not apply,’ and 
the mortgage can be redeemed. {Carr, J.) Ma 
Shwe Kin v. Ka Hoe. 3 B. L. J 21 1 : 

1924 Rang. 381. 

Essentials of— Completed contract — 

Fraud-~^Parol agreement — Proof of. 

To apply the doctrine of Part Performance to 
a particular case, it must be shown that the acts 
of Part Performance are unequivocally referable 
to the alleged agreement ; in other words, Part 
Performance always supposes a completed agree- 
ment.^ There can be no Part Performance where 
there is no completed agreement in existence. It 
must be obligatory and what is done must be 
•under the terms of the agreement and by force of 
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the^ agreement. The acts must be done by the 
plaintiff and be such that it would amount to fraud 
in the defendant to take advantage of the contract 
not being in writing. Hence the Act must be- 
acquiesced in or done with the knowledge of the 
other party. The parol agreement must be of 
such a character that the Court would be able to^ 
decree specific performance thereof if it were in 
writing. The parol evidence must prove the- 
agreement. {W azir Hasan, 7. C. and Pullan, A. 
7. C.) Bansidhar V. Lala Ajodhiya Prasad. 

10 0. & A. L. K. 701 : 27 0. C. 175 : 
11 0. I. J. 619 : 82 I. c; 833 : 
1 0. W. N. 248 : 1925 Oudh 120. 

PARTITION Common and not joint property 

Exclusion of some items — Effect. Pakkiri Kanni 
V. Haji Mahomed Manjoor Saheb. 

1924 Mad. 124 ^ 

7. Confirmation of — Application for cor- 
rection of papers—Error in carrying out direc- 
tions of Court — Remedy — Procedure. 

. ^ ^rtition having^ been confirmed and come 
into effect an application was made for correction 
of the papers on the ground that the orders of the 
Partition Officer had not been properly complied 
with. It was not clear whether the partition ^e■^ 
cord was or was not correct. Held, that the pro- 
per order was to set aside the order of the collec- 
tor sanctioning the partition and to quash the 
partition and direct the disposal of the applica- 
tion according to law, [Fremantle, S. M. and 
\ Burn, 7. M.) Jagdamba Prasad v, Kandeshri 
Prasad. L. R. 5 A. 122 (Rev.) .-Ho. L. J. 402,. 

Co- sharers— Rights after partition— Im- 
perfect partition. 1924 A. 67 .. 

Proceedings for—Kheihat converted info 

chekhat— Effect of, 

^ The change from Khetbat to Chekbat so en- 
tirely alters tne character of the partition that the 
Collector is justified in quashing proceedings 
when only the owners of a very small portion 
wished to go on. {Burn, 7. M.) Bhagwani 
Singh v. Jaigopal Singh, L. R. 5 A. 268 (Rev.)., 

Successive suits for— Maintainability. 

See- C. P. Code, O, 2, R. 2. 20 N.L.R, 28. 

PARTNERSHIP — Accounts — Rronote by one 
partner in favour of another — Suit on. 

In a promissory note transaction between 
partners, a suit can be brought by the promisee- 
partner on the promissory note against the pro- 
missor-partuers without involving the necessity 
of taking partnership accounts. 31 M. 347 Ref. 
[Chandrasekhara Aiyar, C. 7- and Plumer, J.) 
RaNGasamappa V, Siddalingappa. 

2 Mys. L. J. 90. 

— — Account settled— Re-opening of— Share- 

of retiring partner carried over— Effect. 

In taking accounts after the retirement of soma 
members of a trading partnership, part of their 
share in the profits was taken over into a new 
account. Held, it was either a mutual mistake 
or fraud and in either case the mistake should be 
rectified. Where the whole account is not impug- 
ned, it need not be re-opened in its entirety, but it 
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is enough if they are allowed leave to surcharge 
and falsify. (Young, J.) Abdoola v. Mahomed 
15 I. C. 171 : 1925 Eang. 99. 

Accounts — Taking of — Evidence to prove 

entries. 

Id taking-accounts of a partnership if items in 
the accounts are alleged to be false, the party 
aggrieved should be given opportunities to let in 
evidence regarding the same. {Baket\ Q . J . C .) 
Rahimbax V. Akbarkhan. 7 N L. J. 212 : 

1925 Eag. 188. 

— Debt — Promissory note by one member 

of a firm — Money applied for partnership pur- 
poses— Liability of the firm. See Contract Act, 
Ss. 231 AND 251. 28 C. W. N. 824. 

^Dissolution — Agreement at, by which 

firm's business and liabilities are taken over by 
one oj the ^partners— Creditors not parties to — 
Effect of agreement upon, and upon partners 
inter se. 

When On the dissolution of a partnership an 
agreement is arrived at by which one of the 
partners takes over the firm’s assets and makes 
himself personally responsible for its debts and 
liabilities, a creditor of the firm who is not a 
party to the dissolution agreement is not affected 
by it. The direct joint liability of each of the 
partners to such creditor remains entirely un- 
afiected by the execution of such agreement, But 
by that agreement, the partner who took over the 
firm’s assets and liabilities, as between himself 
and each 'of his former partners, becomes solely 
responsible for the firm's debt to that creditor, 
and each of the other former partners becomes 
entitled to an indemnity from the partner who 
took over the liabilities against all liability as a 
former partner of his in respect of that debt. Each 
of the other partners is entitled to have that 
right of indemnity declared and enforced (by an 
order on the partner who took over the debts, for 
example, to pay off the debt) if the right were 
disputed or the obligation neglected. But each 
of the other partners is entitled to no more. He 
cannot recover the debt ’from the partners who 
took over the liabilities unless and until he has 
himself paid it, [Lord Blanesburgh). Veerappa 
Chetty V. Arunachellam Chetty. 

26 Bom. L.^ E. 661 : 20 L. W. 868 ; 

(1924) M. W. N. 559 : 35 M. I. T. (P. C.) 161 : 

47 M. L. J. 168. 

Dissolution — Right to — Partnership 

at wilL 

In the case of a partnership at will, each par- 
tner is entitled to dissolution; it is a legal right 
under the Contract Act. The circumstances in 
which a court may order a dissolution of partner- 
ship during the term have no bearing in connection 
with a partnership at will. {Lord Dunedin) Ram 
Singh v. Ram Chand. 

22 A.L. J. 14 : (1924) M. W. N. 76 : 19 L. W. 4 : 

26 Bom. I. E. 196 : 33 M. L. T. (P, C.) 465 : 
2 Pat. L.E. 94: 10 0. & A. L. B. 156: L.K. 5 P.C. 46: 

28 C. W. N. 566 : 5 Lah. 23 i 51 1. A. 154 : 

1924 P. C. 2 (P. C.) : 79 I. C. 944 ; 1 0. W, N. 65 : 

40 G. I. J. 276 : 46 M, L. J. 158 . 


PAETNEESHIP. 

Duty to disclose matertal facts* 

It is a duty of a managing partner to disclose to’ 
the other partners all the material facts within his- 
knowledge which would assist them in deciding 
whether or not to enter into a contract dealing 
with the partnership. {Schwabe, C. J. and Couits 
Trotter, J.) Brunton v. Bhunton. 78 I. C. 299. 

Suit for accounts against another firm — 

The second firm suing for dissolution — Effect. 

1924 Bom. 263. 

Suit for dissolution— Various defendants- 

impleaded as having interest at different times 
— Other business — Multifariousness. 

2 Pat. L. E. 132 : 76 I. C. 950 : 1924 P. 65. 

Suit by one member alone — Jotni cause 

of action — Maintainability. 

A suit cannot be maintained by one only of the 
partners of a firna or by one of the joint promisees 
in respect of a cause of action which had accrued 
to all jointly. {Kennedy and Bilaram^ A. J. Cs. J 
Ralliram Shewaram V. Budhuram Parman- 
AND. 79 I. C. 914. 

— parties — Rule — Exception — Decree- 

in favour of plaintiff in partnership action-— 
Appeal by defendants — Death of one of them pend- 
ing — Abatement of appeal. 

The plaintiff sued the defendants who were 
four in number, alleging'that he entered into a 
partnership with them, that he contributed to- 
wards capital Rs. 1, 745, that the defendants by 
suppression of the accounts of the firm and 
otherwise were causing loss to him, and on these 
grounds he asked fora decree dissolving the 
partnership and directing the defendants to pay 
him the amount due inclusive of interest and 
profits. The trial Judge found that substantially 
the case of the plaintiff was true and that the 
defendants fraudulently withheld the account 
books. In the result he gave the plaintiff a decree 
for Rs. 1,445 and profits amounting to Rs. 1,100. 
The sum of ?Rs 1,100 was decreed as profits 
on the ground that, as the defendants had sup- 
pressed the account books, every presumption 
should be made against them and the 
plaintiff's figure must be accepted. From the 
decree of the sub-judge the first three defendants 
preferred an appeal to the District Judge contend- 
ing that there was no partnership at all andt hat 
the plaintiff was in possession of the account 
books and was responsible for their suppression, 
There w^as no contest between the defendants 
inter se as to the measure of the liability of each 
one of them, and they were prepared to pay 
jointly the amount likely to be decreed by the 
appellate Court. Pending the appeal, the 3rd 
defendant died, and, as his legal representative 
was not brought on record within the prescribed 
period, the appeal abated so far as he was con- 
cerned. Thereupon the District Judge dismissed 
the appeal as regards defts. 1 and 2 also on the 
ground that all partners were necessary parties 
to a partnership action and that the appeal in tbs 
absence of the legal representative of the third 
defendant was incompetent Held that the rule 
that the plaintiff in a partnership action was- 
hable to have his suit dismissed if he did not 
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make all the partners parties to his suit was in 
applicable to the case and that the appeal ought 
not to have been dismissed as regards 1 and 2 
defts. also. iVenkatasuhba Rao and Jackson^ JJ . 
Gangulu Naidu v, N. Chengama Naidu 

47 M. I. J. 871 : 1926 Mad. 237. 

— Suit by partner to recover money due in 

respect tf partnership — Limitation — Suit for 
accounts barred — Suit on judgement — Maintain- 
ability. 

A claim by a partner to recover a sura of 
money from the other partners in respect of a 
transaction of ihe partnership must torm part 
of the enquiry in the action for winding ud tOe 
partnership and no suit will lie theretore after a 
SI it for an account ts barred by limitation 45 M. 
378 (P.C.) relerred to. ( fPamesam and Jackson, 
JJ.) Ramasvvami V. M. P. M. Muthayya Chetti 
47 M. L. J. 829 : 21 I. W. 75 : 1925 Mad. 279. 

— ; ; — Surety bond for maintaining partner — 

-Liability for loss — Onus of proving loss 

77 I. C. 251. 

PATNA HIGH COTTBT BULES, Ch. V, E. Q— Special 
Bench— Authority to refer a case to~~Chief justice 
— Whole Court. 

It is for the court as a whole and not for the 
Chief Justice to decide whether a particular Full 
Bench decision should be considered by the High 
Court in a Bench specially constituted for the 
purpose [Das and Maepherson, JJ.) Jagdishwar 
Narayan V. Md Haziq Hussain, 

1924 P. H. C. C. 142 : 77 I. C- 851 : 

5 Pat. L T, 473 : 1924 P. 537. 

— ; Ch. 9, R, 7— 'Paper book— Appeals in exe- 

cution of decrees — Printing of decree. Nripen- 
DRA Nath Chatterjee i/. Jhuiviak iVIander. 

75 I. C. 681 (1): 1924 Pat. 18i. 

Suit for arrears — Plaintiff if entitled to 
-interest on arrears. 

Where a putni was sold for arrears and was 
purchased by a third party and the defendants 
amicably settled the question of mesne profits 
with the purchaser and the defendants had actu- 
allv realised rents from the tenants for the year 
1323 by means of rent suits as appeared from the 
rent decrees produced in the case, the plaintiff 
zamindar was entitled to get interest on the rent 
:for the year 1323. [Chathrjee and Chotsner, JJ.) 
Buoy Chand Mohatab 2;. Khoka Sinhe. 

1924 Cal. 1059 

PATNI BEGXTLATION (VIII OF 1819), S. 11 

Applicability — Interest of occupancy raiyat 
—When protected. 1924 Cal, 353 (2). 

PENAL CODE^r/ze Code must be construed in 
its natural meaning hut differences from prior 
English law need not be assumed. 

The criminal law of India is prescribed by 
and so far as it goes is contained in the Indian 
Penal Code; accordingly (as the Code itself 
shows) the criminal law of India and that of 
Bngland differ in sundry respects : and the Code 
mas first of all to be construed in accordance 
with its natural meaning and irrespective of any 1 
:assumed intention on the part of its framers to 


PENAL CODE, S. 34. 

leave unaltered the law as it existed before. [Lord 
Sumner.) Barendra Kumar Ghosh v EmpE' 
KOR. 1 0. W. N. 935: 1925 P. C 1. 

S. 21 — Public servant— Convict war- 
der in a gaol— Illegal gratification— Smuggling 
of prohibited a''ticles into prison — Offence. See 
Penal Code, S. 161 . 26 Pom I. B. 267. 

S 34 — Acts done in furtherance of com^ 
mon intention make all equally liable for the 
results of all the acts of others. 

The d^ing to death of one person at the hands 
of several by blows or stabs under circumstar ces 
in which it can never be known which bl or 
blade actually extinguished life if indeed one 
only produced that result is common in criminal 
experience and the iropossib lity of doing iustice 
if the crime in such case is the crime of attempt- 
ed murder only has been generally felt. It is not 
often that a case is found where several shots 
can be proved and yet there is only one wound 
but even in such circumbtances it is obvious that 
the rule ought to be the same as in the wider 
class unless the words of the Code clearly 
negat ve it. Of course questions arise in 
such ca^es as to the extent to which the 
common intention and the common contem- 
plation of gravest consequence may have gone 
and participation in a joint crime as distinguish- 
ed from n»ere presence at the scene of its com- 
mission is often a matter not easy to decide in 
complex spates of fact but the rule is one that has 
never left the Indian Courts in much doubt. 21 A. 
263, 29 C, 4P6. 36 Cal 6, 5, and 9: 35 A. 329. 41 C.* 
154. Appr, S. 34 deals with the doing of sepnra^ 
acts similar nr diverse by several persons;if all are 
done in furtherance of a common intention each 
person is liable for the result of them all as if he 
had done them himself for “that act” and “the 
act” in the letter part of the section must include 
the whole action covered by “a criminal act In 
the first part because they refer to it 1923 Cal. 
453 ; 40 All. 103; 21 and 24 P. R. 1919 Qr. overrul- 
ed. It is however equally true that the Code 
must not be assumed to have sought to introduce 
differences from the prior law. The Penal Code 
continues to employ some of the older technical 
terms without even defining them in the case 
of abetment. It abandons others such as princi- 
pal in the first or the second degree but it must 
not be supposed that because it ceases to use the 
terms it d es not intend to provide for the ideas 
[ which those terms however imperfectly expressed. 
One object which those who framed the Code 
had in view, was to simplify the law; and to get 
rid of the terms “ principal in the first degree ” 
and “principal in the second degree” and others, 
was no doubt a step in that direction but to 
introduce a general section. S. 34 which has little, 
if any, content and to attach a wholly new im- 
portance to abetments and attempts was to com- 
plicate, not to simplify the administration of the 
law, for participation and joint action in the 
actual commission of crime are in substance, 
matters which stand in antithesis to i’betments or 
attemtps. If S. 34 was deliberately reduced to the 
mere simultaneous doing in concert of identical 
criminal acts for which separate convictions for 
the same offence could have been obtained ho 
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small part nf the cases whnh arebroiij^ht by their 
circumst'-mces within participanon and joint 
commission would be omitted from the Code 
^liogetner. 

There is a difference, between object and in 
tention for though the object of an unlawful 
a&semblv is common, the intentions of the several 
members may differ j^nd indeed may be similar 
o-ily in the respect that they are all u»^iawful 
wtnle the element of participation in action which 
is the leading feature of S. 34 is replaced in S. 
149 bv membership of the assembly at the time 
of tne c nnmirting of the offence. Both sections 
deal with combinations of persons, who become 
puDishab'e as sharers in an offence. Thus they 
have a certain resemblance and may to some 
extent overlap, bnt S. 149 cannot at any rate re- 
legat-e S. .14 to the position of dealing only with 
joint action by tne commission of identically 
Similar cnmi lal acts, a koid of case which is not 
in itself deserving of separate treatment at all. 
[Lord Sumner.} Barendka Kumar Ghosh v. 
Emperor. 10 W. N, 935; 1925 P. C. 1. I 

Ss. 34. 109, 114 and 304 — Attack by five 

persons — Assailants a»med wUh dangerous wea 
pons — Death candied by a blow — No evidence as 
to who caused blow. 

Five persons armed with dangerous weapons 
attacked another and as a result of a single blow 
delivered by only one of them the victim died I. 
was not proved who actually gave the blow. Held 
thrtt all the assailants could not be convicted 
under 304 read with section 34 but must be 
convicted under section 3.15 read with section 
109, or rather section 114, I. p. C. because they 
had armed themselves vvith dangerous weapons 
and must have kn .wn that in case of opposition 
the weapons would be used and grievous hurt at 
least would be caused. [Malan, J .) Niamat v. 
Emperor. 6 Lah. L. J. 385 : 1925 Lah, lit. 

S 34 — Appl'cafaility'-Coramon intention* 

MaUNG Gyi V, Emperor. 1924 Kang. 34. 

Ss 34 and 326 ■*A‘^sault— Accused armed 

with deadly weapon Injury — Offence. 

1324 Lah. 216. 

Sa. 34 and 325 — Causing bodily injury — 

Charge— Appeal— fiiuiing that accused has 7ioi 
personally caused injury — Alter alien of charge 
— Conviction. 

The accused was changed with having caused 
such bodily injury t j the deceased as remiced in 
his dcat I and tnerebv committed an offence pu- 
nishable u ider S. 3^5. 1. P. C. The addiuoaai 
Sessions Judge convicted the accused but on 
appeal the High Court found that he conviction 
would not be upheld inas nuch as the accused 
himseli had not personally caused the injury. 
Held, th=it it was not cam ^etent to the High Court 
on appeal to alter the charge and convict the ac- 
cused with the help of b. 34 I. P C. on the gr.mnd 
that the bl )W was struck by some other person in 
pursuance of a comm n imention. To Send the 
ca.^e back f ir retriai on an amended charge under 
Ss. 34 and 325, I. P. C. would mean inviung Uie 
court below to believe on the amended charge the 
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very witnesses whom the Court in effect held to 
have committed perjury. (Bov5. J.) Cheda Singh 
V. E.MPEROR. I. R. 5 A. 133 (Cr) : 1924 A 766. 

Sa 34, 114, 149 and 201 -Charge of at- 
tempt to murder — Conviction for abetment. 

There is nr. reason why a person who is charged 
under S. 302, 1. P. C. cannot be convicted^ 
although he is not charged with it, 
under S. 114 read with S. 302, 1. 

P. C. A man so charged and so con- 
victed would not in any way be mislead in his 
defence ; for he is punishable under S. 114 not as- 
a mere abettor b"t as a principal A man charged 
with the substnative offence can be rightly con- 
victed of that offence read with S. 114, I P. C. 
altliough not charged with it. E‘^en though the 
accused have beeM charged with offences under 
Ss. 148, 149 and 307, I. P. C. it is open to the 
court to convict them of an offence under S. 307 
read wjth S. 34 or S 114, I. P. C. [M arten and 
Kincaid, JJ.) Emperor v. Kanchod Sursang. 

26 Bom. 1. R. y54 : 1924 Bom. 502. 

Ss. 34 — Joint acts — Offence, 

I 1924 Mad. 229. 

Ss- 34, 397 aad 398 — Provisions of S. 34». 

I. P. C.— Not material in construing Ss. 397 and 
398 I. P. C. See Penal Code, Ss. 397 and 398. 

51 C. 265. 

S. 65 — Maximum senience of one year — 

Five months in Itezi of fine—Legaiity. 

A senieiice ot 3 months rigorous imprisonmenir 
in default of payment of tine, when the maximum 
sentence for ihe offence is one > ear’s iinpnsou- 
meut, is illegal. {iCindall, A J C,} Nur-udoin v, 
P:mperok. 25 Cr. L J. lirt (11 : 

81 I. C 985 (1) ; 1925 Uudh 109 (1); 

Ss. 71 and 400 — Elements of offence — 

Testimony of approve) — Acquittal ot some of the 
accused — Gang of daooils — Actud Comynissioii of' 
dacoity tf necessary — Sentence Cr, P. Code 
S, 397. 

The mere fact that .several men implicated by 
ttie approver as having belonged to a gang of 
dacuits have been acquitted does not render tne 
evidei)Ce of the approver inadmissible. An 
approver’s testimony by itself is not sufheent 
lor the conviciiuQ of an accustd person without 
corri-boration. Ii the c.^rroburation is wanting the 
accused person is acquitted, howevei i enable 
tne te&timoney of the approver may appear to 
cou»’t. But it u> this is added a second propod- 
tou by way ni an axiom that weight of the testi-. 
inony of an appiover is reduced by the acquittaP 
of persons implicated by him. his tesumony; 
might as well be lakeii out of a record of any 
trial. It will be no taidt ot the approver if the 
prosecution fails to obtain coi roboration of his 
evidence with respect to particular accused pet son 
"Having r'^gard lo tlie fact that no conviotion 
c 'uld be obtained without corr> borati m of an ap- 
prover's testimony, tne acquittal ol any number 
of per persons foi want of corruboratinn cannot 
weaken the weight of suuh testimony. The maiter 
would be different if it is shown that even one 
accused person has been acquitted not for want 
of corroboration but in virtue of a Ending that. 
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that accused person was innocent of the crime, 
In such a case the approver would be proved to 
have told a falsehood with respect to at least one 
particular accused person and his testimony 
would in consequence be looked upon with the 
greatest suspcion. 

A conviction can be had under S. 400, I. P. C. 
even where no actual commission of a dacoity is 
proved. The element of that offence is associa- 
tion with the knowledge that it formed " for the 
purpose of committing dacoities habitually. The 
limit of punishment prescribed by S. 71, I. C. 
does not apply here. 

Where a per -on is proved to have taken part 
in a particular dacoity and also to have been a 
member of a gang of dacoits. separate sentences 
could be passed on him It ivill be for the Court 
in its discretion to determine whether the two 
sentences should run coucurrently or not. (Dalai 
J. C, and Weave, A, J. C.) Muru v. Emperor. 

10 0. & A. L. R. 988, 

S. 71 — House breaking and rape. 

75 I. C. 17 : 6 Lah. L. J. 111. 

S, 71 — Offences under Ss. 147, 149 and 

32S~-ConvicUon — Separate sentences — Sentences 
to run concurrently— Legality of. 

The accused was found guilty of an offence 
under S. 147, I.P.C. and of an offence under 
S. 325 read with S, 1^9, I.P.C. The accused was 
sentenced to 2 years’ rigorous imprisonment for 
the former offence and to a further term of 3 
years for the latter, both sentences to run con- 
currently. Held, that separate punishments for 
the two offences were illegal under S. 71 para (1) 

I P.C. and it did not make any difference that the 
sentences were directed to run concurrently. 
The second sentence must be set aside, 16 C. 44 
foil. {Sanderso?i, C J. and Cuming, J,) Kia- 
MUDDI KaRIKAR V, EMPEROR. 

51 Cal. 79 : 28 C. W. N. 347: 

81 I. C. 693 ; 25 Or. L. J. 945 : 1924 Cal. 771. 

^ Ss. 71, 147, 149 and 342— Rfufzwg— 

'Wrongful confinement — Separate sentences — 
Legality of^ 

The imposition of separate sentences under S. 
3 42, I. P. C. read with S. 149 is not legal having 
regard to the provisions, S,7l I. P. C- 8 C. W. N 
483: 4 1 C. 79 Ref. (Sanderson, C.J, and Walmsley 
J.l AMEBRUDDI PRAMANIK V. EMPEROR. 

40 C. I. J. 306. 

S- 73— Cumulative sentences — Solitaryi 

Confinement 76 I.C. 21 : 25 Cr, L. J. 86. 

-S. Solitary confinement — Conviction 

under Criminal Tribes Act — Power to order soli- 
tary confinement. 

Solitary confinements are imposed, under sec- 
tion 73 of the Penal Code and under that section 
there is no authority for imposing a sentence of 
solitary confinement when a person is convicted 
under some other Criminal Act. The Criminal 
Tribes Act (No. 3 of 1911) makes no provision 
for imposing a sentence of solitary confinement 
on persons convicted under that Act and a Magis-' 
trate has no }urisdiction to order that any part 
*<»£ the sentence on the accused convicted under 
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that Act should be one of solitary confinement. 
(Sulaiman, J.) Bidha v. Emperor. 

L R. 5 A 19 (Cr.) 

S. 73 — Solitary confinement— Offence 

under Arms Act. 

Solitary confinement cannot be awarded when 
a person is convicted under a special or local 
Jaw such as the Arms Act. (Abdul Raoof, J.) 
Emperor v. Nazir Singh. 76 I.C. 184 : 

25 Cr*L. J. 120 : 1924 Lah. 667 (1). 

Ss. 75, 380 and ^^B-Discovery of treasure 

— Pot containiag coins— Owner of field using 
pressure to recover coins — Offence. 

In a village of which the accused was the part 
owner and the second accused was the manager, 
certain coins were discovered while a field was 
being dug by a tenant. The coins were distribu- 
ted among the villagers. The manager came to 
the village with his servants and proceeded to 
make;, a round of the houses in the village demand- 
ing the coins in the possession of various 
householders. They used force and conducted 
house searches. When he had collected a cer- 
tain amount of the coins he took the discoverer of 
the treasure to the police station where all the 
facts were laid before the police. The police after 
enquiry reported that the conduct of the accused 
and their servants was oppressive and high- 
handed. Held that the case was one of trespass 
rather than of theft as there was no intention to 
cause wrongful loss or wrongful gain. The con- 
victon under S, 75 I, P. C. could not be sustained 
as the punishment under S, 448. I, P. C. was for 
a term less than three years. (Foster. J.) Thakur 
Prasad Singh v. Emperor. 

2 Pat. L. R. 205 (Cr) : 1924 Oudh 665, 

S, 75— Offence under S. 369. 

75 I. C. 368 : 6 Lah. L. J. HO. 

Ss. 76 and 342 — Wrongful confine- 

ment— Arrest of a wrong person under a warrant 
— Mistake — Liability of police officer. 

A police officer serving in an up country dis- 
trict came to Bombay with a view to arrest a 
person named Giria. After making reasonable 
enquiries and on reasonable suspicion he arrested 
the complainant believing he was Giria, while in 
fact be was not. 

Held, that the police officer was not gnilty of an 
offence under S. 342. I, P. C. and he could invoke 
the protection given by S.76, I.P. C., (Macleod, C, 
J. and Crump, J.) Emperor v. Gopalia Kallaiya. 
26 Bom, L. R, 138 : 81 1. C. 317 : 25 Cr, L J, 797 : 

1924 Bom, 333. 

— ^ — — S. 83 — Offence under S. 366 /. P. C . — 
Infancy of accused. 

If a child commits an offence when he is un- 
able to understand the nature of the offence, it can 
hardly be supposed that he will be able to under- 
stand that be must plead his own lack of under- 
standing when placed upon his trial. He cannot 
be debarred from the defence allowed him by S. 
83, I. P. C. merely because of his ignorance of 
court procedure. Where an infant is charged 
with an offence, it should be left to the jury to 
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say whether at the time of the offence the priso' 
■ner had a guilty knowledge that he was doing 
wrong. {Pullan, J C.) Emperor v. Ali Raza. 

10 0. & A. L. R. 788 

‘Ss. 84 and 302 — Unsound mind — Murder 

~ Offence — S e n tence . 

The accused was suffering from a type of 
insanity known as folie ciiculaire, (i e.} a type of 
insanity which commences in abnormality of con- 
duct on the part of the sufferer. The abnormality 
increased by degrees until a period was reached 
when the man was manifestly insane. That was 
when the disease was at its height. Gradually 
the man got better, the abnormality ceased and 
for a period again he became perfectly sane. 
After a time abnormality began again and so the 
circle continued with ahernating periods 
of lunacy, abnormality and sanity. It was found 
that though the accused was of unsound mind 
at the time when he committed the murder he 
knew perfectly well he was doing a wrong thing. 
Held, that the accused cannot get the benefit of 
'the exemption of S. 84, I. P. C. The proper course 
is to sentence the accused to transportation for 
life so that he could be kept under observation. If 
he is for a sufficiently long period a man of 
apparent sanity, it is always competent to the 
Local Government to pass such order as clemency ! 
may suggest upon satisfactory medical certifi- ' 
'Cates. [Meats, C.J. and Stuart^ J.) Lachhman 
V. Emperor. 46 A, 243: 22 A. L, J. 116 : 

81 1. C. 171 : 25 Or. L. J. 683 : 1924 A. 413. 

Ss 86 and 302 — Murder — Absence of 

motive — Action under the influence of ganja — 
Mental derangement. See Penal Code, Ss. 302 
and 86. 39C. L. 34, 

— — S. Abetment of murder — Joint trial 

principal and abettor— Acquittal of principal 
—Effect of. 

It cannot be laid down as a general proposition 
that in every case where an abettor and principal 
are tried together, the abettor if charged with 
having abetted the principal in the commission of 
the offence must be acquitted if the principal is 
acquitted. In tbe majority of cases this would 
necessarily follow but there may be exceptions 
:to the rule, Where there is evidence to prove the 
commission of the offence as against the abettor 
which is not equally good evidence against the 
principal then the abettor might be convicted 
especially where there can be no doubt that the 
offence of murder was committed. [Newhould a^td 
“G/iose, JJ.) Umadasi Dasi v. Emperor. 

28 G. W. N. 1046 : 40 G. L. J. 143 : 

88 I. C. 491 : 1924 Cal. 1031. 

S«. 97 and 105 — Removal {of pro^ 

perty — Resistance to — Shooting of wild game — 
Carcase falling in the land of another —Right of 
person shooting, to remove it— Obstruction — 
Offence. 

If a person kills a wild animal or wild bird on 
the property of another person, such dead crea- 
ture does not belong to the killer but to the pro- 
prietor of the property, and such proprietor either 
himself or by his duly authorised agent can law- 
fully demand and if refused seize such dead 
creature from the possession of the killer, and 
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such persons as help him to exercise his right are 
doing no wronff, but, as against any person other 
than the proprietor of the estate or his duly 
authorised agent or those lawfully helping 
proprietor or his agent the killer has a right to 
retain possession of the dead creature and any- 
body else depriving him forcibly of possession 
commits an offence. [Adami and Bucknill, JJ.) 
Emperor v. Artu Rantra. 3 Pat. 549 : 

81 1. C. 82 : 25 Gr, L. J. 94 : 1924 P. 564. 

Ss. 97 and dQ— Right of private defence 

of property — Parties in joint actual possession of 
property — One party collecting rent from the ten- 
ants for his own benefit to the exlusion of the 
other party — Use of force by the other party., 
whether justified — Plea of private defence^ 

^ Where two parties are in joint actual posses- 
sion of property, the act of one partv in excluding 
the other from the enjoyment of such a posses- 
sion by collecting rent from the tenants for his 
own benefit to the exclusion of the other party is 
clearly wrongful and the other party is justified 
in using force in the exercise of the right of pri- 
vate defence for the purpose of preventing the 
wrongful act. {Wazir Hasan, J. C.) Mahesh 
Singh v. Emperor. 1 o, W. N. 549 : 

10 0. & A. L. E. 947 : 11 0. L. J. 743. 

S. 97 — Right of private defence — Pro- 
perty belonging to a third person — Theft 
or robbery. 

Under S. 97, 1.P, C., every person has a right to 
defend the property whether moveable or im- 
moveable of himself or of any other person 
against any act which is an offence falling under 
the definition of theft, robbery or criminal tres- 
pass or which is an attempt to commit theft 
robbery or criminal trespass. [Sulaiman, J.) 
Dalganjan V. Emperor, 22 A L. J 8i 

L. E. 5 A. 61 (Cr.) : 77 I. C. 881 ! 

25 Cr. L. J. 481 :1924 A. 696 (2). 

Private defence— Right of— Public 

servant not known to be such— Defence not set up 
— DiUy of Court. 

Even where a right of private defence is not 
pleaded, the Court, on finding on the evidence 
before it.that the accused acted in the exercise of 
his right of private defence, is bound to take 
cognizance of this fact. 16 Cr. L. J. 169 Ref. 
There exists a right of private defence under S.99 
Expln. I in a case where the alleged offender 
does not know and has no reason to believe that 
the person doing the act was a public servant. 
{Mookerji, J.) Kishen Lal v. Emperor. 

22 A. L. J. 501 : L. R. 5 A. 177 (Cr.) : 

1924 A. 645. 

S. 99 — Right of private defence of pro- 
perty. 2 Pat. L. E, (Cr.) 13 : 1924 P. 143. 

S. lao— Extent of right— Reasonable 

apprehension. 

The extent to which the exercise of the right of 
self-defence is justifled depends not on the actual 
danger but whether there was a reasonable ap- 
prehension of such danger. [Scott Smith and 
Fforde, JJ,) Bagh Singh v. Emperor. 

25 Cr. L. J. 625 : 81 L C. 113 : 1925 Lah, 49, 
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Ss. 106, 141 and He — Rioting-^Use of 

violence — Injury to property. MarimUTHU 
Naidu, In re. 76 I. C. 235 : 25 Cr. L. J. 139. 

^ Ss. 107, 108— Abetment — Instigation — 

What acts constitute. Ses Criminal Law Amend- 
ment Act, Ss 15 and 17. 5 Lah. 1. 

S. 114 — Aheiment is a crime in itself 

whtU along, with presence it is an offence under 
S. 114 

S. 114 is a provision which is only brought into 
opeatinn when circumstances amonnttng to abet- 
ment of a paiticular crime have first been pr ved 
and then tt e presence of the accused at the com 
m'ssi'm of that crime is proved io addition 
Abetment does not in itself involve the actual 
commission of the crime abetted. It is a cnrae 
apart. The sect on i'< evident'ary not paniiorv. 
Because pait'Ciption de facto may S( metimes be 
obscure in detai*, it ’s established b\ the pre- 
sumption jutts ei de jure that ac'ual presence plus 
pr or '^bet^Tci I can mean nothii^g else but parti 
cipation. The presumption rai-ed by S. 114 
biings the case within toe ambit of S 34. (Lord 
Sumner.) Barendra Kumar Ghosh v. Empe- 
ror. 1 0. W. N. 935 : 1925 P. C. 1. 

S, 114-Sco^e of. 

S. 114 implies that the abetment bad been com 
pleted before the actual offence was commiited 
The sect, on deals with a person who would be 
guilty nl abetment mdeperdent ot any act don.- 
at the time of the offence, i. e., a person who-e 
abetment is complete apart from his prese^^ce. Ir 
defines the liability ot such a person if he hap- 
pen^ to ^e preseiat when the ofience is committed. 
[Venkatasuhba Rao. J .) AnNavm v. Eveperok, 

82 1. C. 263 : 25 Cr. L. J. 1254 : 21 L. W. 19. 

Ss. 116 and Attempt to bribe—Offer 

‘-Public servant — Offer illtgai gr'> liftcation. 

A mere offer to pay an illegal gratificaiion to a 
public servant is an attempt to bribe and money 
or other c< nsideiation need md be proved to 
have been acmaliy produced at the time. (Ada**'i 
and BuckntiL JJ ) Rami shwar Singh v Em- 
peror. 3 Fat. 647 : 83 I C. 679. 

1925 F 48. 

— ^ S. 120 —Conspiracy— Offence under S. 19 

(/) of the Aims Act — What has to bo proved by 
the prosecution Overt act, 

\\ hen the proof of a conspiracy depends 
upon proof ot the particmation of the accused in 
au overt act which itself amounts lo an offence 
the proper couii-e is to put the accused on their 
trial for that offence. Where all that is shown 
aga nst a person is evic:ence oi Ms association 
w iih any of the conspirators that w -utd not be 
sutbeien- to convict him of being one of tbe 
parlies to the com piracy. 

i/e/d, that on the evidence in the ca^e, the 
accused were guiliy of a conspiracy to get r'osses 
s- ion of aims ammumt on by illegal means 

and in contravention of the Arms AcL \Chttty 
and Richardson.] J, Kali Das Basu v Emperor. 

. 83 I. C. 513: 39 C. L. J. 151. 

S. 120-^— Charge to jury — What it 

should contain. 
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In a charge to the jury in a consp'racy case it 
should be necessary not only th.at there should be 
a consideration of the conspiracy and a de er-- 
mination of its nature and proof but unless it is 
quite clear that if there w’as a conspiracy all the 
accused were members of it. there shruld be a 
separate staremert and criticism of the proved 
actions of each of the members of the conspiracy, 
(Kennedy. / . C. and Raymond. A.J.C.) Topanoas 
V. Emperor. 25 Cr. L J. 761 : 81 I C. 249 : 

1923 Sindh 116.* 

Ss. 120 B and 489 A & D — Forgery of cur‘ 
renev not is— Conspiracy— Conviction under S. 120- 
B — Alternative cha^ gf under S. 107, /. p. Q. 

The words “where no evpre^s provision is made 
ir- this Code for the punishment of such a con- 
spiracy*’ in S. 120-B. f.P.C., refer entirely to the 
quantum of the pumshment to be inflicted in the 
event of convictirn under the section and do not 
lav down any limitation against a charge under 
this section even where the accused has actually 
committed an offence under some other section of 
t'^e Penal Code. The mere fac that a charge 
under Ss. 107 and 489, I. P. C , could have been 
framed against the accused in respect of a enn- 
sriracy to forge rurrenev notes does not vitiate 
tt^e^r con'detion under Ss. 120-B and 489, T. PC. 
(Watson, R.M.) Narayanachapt v. Emperor. 

2Mys. L. J. 1^. & C ) 11. 

Ss. 120-B, 302 and ZQA— Murder —Con- 
spiracy —Several charges— No verdict on one of 
the charges— Re-f rial. 

Where two persons ars fried for an offence- 
under S. 120. B read with S, 302, I P. C., and one 
of them is acquitted of the charge, the other cannot 
be C' nvicted as the gist of the offence under 
S 120-B. I. P C., is an agreement between the 
accused persons. Where an accused person was 
tried under Ss. 302 120-B read with 9s. 302 and 
3h<>, I.p. C., and ihe verdict of the jury was silent 
about the charge under P. 302 but jfound him 
gu'hv under 9s. 120-B and 3b4 held, that the 
verdict of the iury did not in itself negative the 
charge of murder and a re-trial on that charge 
should be ordered. (Sanderson. CJ and Cuming., 
].) Emperor v Osman Sardar 39 0. I. J 264? 
81 I. C. 824 : 26 Cr. I. J. 1048 : 1924 Cal. 809. 

~ Ss 124- A and 1.53-A — Same article if can 
constiUve both offen''es. 

A writer can commit offences both under S. 124- 
A at d S. 153-A in the same artie’e published in a 
pap^’r. (Krnn^-dy, J. C. and Raymond, A. J C.)‘ 
Emperor v. NTabibVx 25 Cr L J. 614 : 

81 1. C. 102 : 1926 Si^dh 69. 

S. 124- A — Sedition — ''Disaffection'* — 

Meaning of — Ohj'-ct of ihe provision — Duty of 
Court- Exciting feelings of disaffection — State of 
the country and minds of the feof^le- Press and 
Registra fion of Books Act, S. 7 — Entry of editor S 
name . — Presumption. 

Where a person is rroseuuted for an offence, 
HTider S. 124-A, 1. P, C., in respect of a news- 
raper article written by him the Court must rot 
look to single sentences or isolated exprest-i- ns but 
take the aiticle as a whole ai d give a full, free 
and generi'us consideration and a • plv deal with 
it, in a fair and liberal spin': not picking out; 
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objectionable sentences or strong words nsed nor 
should undue importance be given to inflated snd 
turgid language. We must also look to the real 
intention and spirit of the article. 19 C 35, Ref, 
The Court has to decide whether the article con- 
stitutes an attempt to bring the British Govern- 
ment established in India into hatred, or 
contempt or attempted to excite the feelings 
mentioned in the section The amount or in- 
tensity of the disaffection is absolutelv Immaterial, 
for if d man excites or attempts to excite feelings 
of disaffection at all, even in the smallest degree, 
he is guilty under S 124:-A, I. P. C The Court 
has to decide whether the character of the article 
is such as to bring it within either of the second 
or third explanations to S 124 A, The Court has 
to bear in mind the class of paper in w^hich the 
article appears and the class of people among 
whom it will be circulated and remember also 
that though the ultimate object of the writer may 
be unobjectionable, if in explaining that object, 
he uses language which is likely to bring the 
Government into contempt or to excite disaffec- 
tion S- 124-A will apply. It is true that the condi- 
tions at present in India are quite different from 
those which existed in 1897 and that far greater 
freedom is given to the press now than was given 
in those days and things which mav now be said 
and written with impunity would have been 
treated as seditious at the end of the last century. 
The Court has to consider the state of the minds 
of the people at present and the present condi- 
tions and to decide whether the article is now 
likely to engender feelings of hatred, enmity or 
disloyalty in the minds the readers. The Court 
has to consider the article as a whole and look to 
see whether the general tenor of the article as 
shown by the expression used was intended to 
bring the government established bv law in 
British India into hatred or contempt or consti- 
tutes an attempt to excite disaffection against that 
Government. The ascription to the Government 
of the object, as a root principle, to divide the 
races of India, so as to strengthen its rule and to 
destroy the language, culture, trade, commerce, 
arts and industries by strangling regulations, as 
well as the description of the Government as a 
Government which rules by brute force in an 
arbitrary manner over a people who have no 
voice in the administration, could not fail to 
cause a feeling of disaffection and contempt, if 
not hatred, in the miods of the Indian reader. 
The entry of the name ol the Editor as such on a 
newspaper is sufficient evidence that, on the day 
that newspaper was published, the person bear- 
ing that name was Editor of the paper. A 
declaration under S. 7 of Act XXIV of 1867 is 
sufficient evidence that a person is a printer and 
publisher of the article Under S. 84 of the Act 
as amended oy Act XIV of 1922 a person whose 
name apoears as an Editor may make a declara- 
tion before the Dt. Magistrate within two weeks 
of his becoming aware of the publication, that 
the publication of his name as Editor is incorrect. 
{Adami and Macpherson, //.) NaGEswak 
Prasad Sharma v. Emperor. 

1934 P. H. C. C. 383 : 83 I. C. 638 ; 

1925 P. 99. 
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S. Sedition —Esseniials of ■he 

offence — Exciting disaffeciion-Bringing Govern- 
ment into hatred or contempt — Offence. 

The question whether a particular article is or 
is not seditious within the meaning of S. 124-A 
of the ludian Penal Code depends upon whether 
the article was or was not intended to bring the 
Government into hatred or contempt. Intention 
is a state of mind which may be gathered from 
the surrounding circumstances and may well be 
presumed if the writer or the publisher uses in- 
flammatory words which would of course include: 
also the character of the language employed by 
him. Intention is an essential element in the 
offence of sedition although the section does not 
expressly say so and it is also clear that it is not 
necessary for the prosecution to prove the inten- 
tion directly by evidence. In most cases it would 
be impracticable. The law will presume the 
intention — whether good or bad — from the 
language and conduct of the accused and it will 
be then for him to show that his words were 
harmless and that his motives were inoffensive. 
Where a newspaper article dealing with the 
measures taken by the Government to put down 
certain disorders among certain sections of the 
Sikh community, designated the policy of the- 
Government as a double-faced policy and also 
attributed to the Government a wilful disregard 
of the religious scruples of the Sikhs with a view 
to gain certain ulterior objects and the article 
was written in the vernacular dialect at a time 
when the relations between the Government and 
the Sikhs were very much strained Held, that the- 
article in question had the effect of bringing the 
Government into hatred and contempt and excit- 
ing feelings of disaffection towards the Govern- 
ment and that the writer of tbe article was guilty 
of an offence under S. 124-A of the Indian 
Penal Code. {Moti Sagar, J.) Jiwan Singh v. 
Emperor. 6 Lah, L. J. 379 ; 82 I, C. 574 : 

35 Cr. L. J. 1342 : 1925 Lah. 16. 

— S. 141 — Party in possession — Right of 

defence — Unlawful assembly. 

A party in possession is entitled to resist and 
repel an aggression and their action in trying to 
maintain their possession will not constitute them 
an unlawful assembly. The phrase “to enforce 
a right” can only apply when the party claiming 
the right has not possession over the subject of 
the right. (Scott-Smith and Fforde, JT.) Bagh 
Singh v. Emperor. 

25 Cr. L. J. 6S5 ; 81 I. C. 113 : 1925 Lah. 49. 

-Ss. 141 and 147 — Unlawful assembly — 

Easement or customary right — Person having a 
right — Want of actual enjoyment — Effect of. 

77 I. C. 1002 : 25 Cr. L. J, 538- 

S, 141 els. (4) and (5) S. 149 and S. 825 — 

Unlawful assembly— Import of the expression "To 
enforce any righf — Party engaged tn a lawful act 
attacked by the opposite party — Private defence, 
right of — Use of force in self-defence whether 
material to determine — Charge under S. 149 not 
substantiated— Charge under S, 325, whether 
sustainable. 

In order to constitute an unlawful assembly un- 
der cl. (5) of S. 141 I. P. C. it is not enough that 
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the coram jn object of one party is to compel the 
other party by means of force to omit to do a cer- 
tain tnin^i but it must be shovvn that the act omit- 
ted is one wnich the party is iegilly entitled to 
do. The true imp irt ot the ex.»ressiOn “to en. 
force any ligof’ used in S. 141 cl (5/ I, P. C. re- 
lates to an iaidal act when it is done in further- 
ance of any ri« 4 ht and not to an act when it is 
done to miintain a position already achieved 
in the li vt il exercise of that right 11 O. L. J, 40 
9 O. L. J. 291 & 25 A. 259 rel 

When a partv engaged in the exercise of his 
lawful right is attacked bv t>e opposite party, the 
fact that the for.aer had ti ne t3 have rccomse to 
the protecdon of the autljo ities cannot take away 
his right of selt defence 10 O. C. 196, and 45 A. 
250, ref. to 

Nor is it material in such a case to determine 
with any great nicety the exact a n unt of force 
necessary under the circumstinces. 45 A. 250 re- 
lied on 

Where a charge under S 149, Indian Peual 
Code, break'^ down, no charge under S. 325, In- 
dian Peual Code is sustainabb. {Wazif Hasan^ 
A, J. C.) Bau Math v. Emperor. 

1 0. W. N. 588 : 10 0. &. A. L. E. 1022. 

Ss, UT. 323— AUera bn of Charge. 

25 Cf. L. J 554 81 L C. 42 : 46 L, J. 120^ 

S. 147 — Common object — Looting crops 

of complainant — Bona fide dispute as to title — 
Effect. 

The cornmon object of an unlawful assembly 
was alleged to be to loot tne crops on the com* 
plainaiP’s land, But it was found that there was a 
2 ^ bona dispute as to the title to the land. 
Held there could be no conviction under S. 147, 
I. P C. {Kulivant Suhav. /d BhaGawat Jha 
t/. Emperor. 81 1. C. 45 .- 25 Or. X,. J, 557. 

S. 147 — Common object ^ Specific 

finding — Charge — What to contain. 

To sustain a convicdon of rioting, there must 
be a clear tindmg as to the com non object ot the 
unlawful assembly and the same should have been 
Speci6cally stated in the charge so that the accused 
may have an opportunity ot meeting it. [Zaiar 
Ali[ 7.) Allah Dad v. Emperor. 75 I. C 731: 

25 Gr. L J. 43 ; 19'^4 Lah. 667 (2). 

• — S. 147— Dc/z/A of persons concerned in 

rioting— Responsibility of accused, 

Where the evidence in a criminal case establi- 
shed clearly that both the paTies were guilty of 
rioting and neither side had been able to establish 
any justihcation for their attack upon the other 
and the evidence was so conflicting and unsatis- 
factory that individual responsibility for the death 
-of certain members of the party could not be 
fixed on any one. Held, that there were no 
sufficient grounds for discriminating between the 
two parties. (Campbell, J-) Shadullah v Em- 
5PEROR. 6 Lah. L. J. 170 : 

81 1. C. 631 : 25 Cr. L. J. 983 ; 19^4 Lah. 482. 

— -8s. 147 and —Irrigation work -Mis 

■chief — Wrongful divetsion of water — Bona 6de 
<ilatm of right. 

Under S. 430, 1. P, C. the physical requisites 
are the doing of an act which causes, or to the 
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doer’s knowledge, is likely to cause, a diminution 
of supply of water. He also fulfils the mental re- 
quisites when he does this with intent to cause 
wrongful loss and the intention is properly held 
to be such when he takes it without any sort of 
light and it matters not that he claims to set up 
such a right, it the facts are so clear that the 
claim is manifestly only an additional wiong. It 
is for judicial tact to distinguish where the case 
IS sufficiently doubtful to prevent the inference of 
a wrong intent. Where the accused knew that 
by their act they were causing a diminution of 
the water supply of a lower village by cuttin g off 
a bund and where they have not substantiated 
a right to take the water on a particular day, the 
accused mast be held to be guilty of an offence 
under S 430 I. P. C. (Adami, J ) Basdeo Singh 
■D. Emperor. 2 Pat. L, E. 194 (Cr.) : 1924 P. 704. 

S. — J oining assembly after Common 

object ceases to exist — If an offence. 

The common object of an unla vful assembly 
was to asault X. After the assault X ran away, 
and two persons joined assembly. Held the latter 
could not be convicted under S. 147 as the com- 
mon object had ceased to exist at the time they 
joined. [Kulwant Sahay, J ) Shafayat Khan z;. 
Emperor. 81 I C. 794 : 25 Cr. L. J. 1018, 

Ss. 147 and 323 — Landlord and tenant — 

Tenant holding over — Expiry of lease — Right of 
landlord to enter. 

A tenant waose right is determined has no 
right to remain forcibly upon the land and say to 
his landlord that he will cultivate that land till 
such time as be is evicted by a Civil Court. From 
the moment the title of the tenant expires, the 
land'ord is in possession in the eye of law ; and 
provided that he does not use undue force, he is 
entitled to go upon the land and if necessary to 
use force for the purpose of asserting and main- 
taining his possession (Mullicfi and Bucknill, JJ.) 
Gita Prasad Singh v. Emperor. 

1924 P. H. C. C. 29 ; 5 Pat. L. T. 656 : 

81 I. C. 535 : 25 Gr. L. J. 9/9 : 1925 P. 17. 

Ss, 147 and 366— Offences under — Sepa- 
rate offences. 77 I. C. 997 : 25 Cr. L. J, 533, 

3. 1^7— Offence under — Unlawful assent- 

bly — Right to maintain by force lawful possession 
of property — Trespass. 

Where the owner of certain lands being in 
lawful possession of the same collects a numbe- 
of men to prevent the opposite parry from tresr 
passing uoOi. his land and carrying away fodder 
and a nghi^ ensues as a result of which the oppo- 
site party sustained injuries, hcid that the owner 
and his party were not guilty an offence under 
S. 147, r. P. C, S. 147 does not apply where a 
person in lawful possession of property uses force 
in order to raamtain his possession and pre- 
vent a wrongful trespass. 10 O. C. 196 ; 9 O. L. 
J 291; 24 C. 686 ; foil. 20 A. 459 ; 24 A. 143 not 
loll, (bimpson, A. J. C.) Inderjit v. Emperor. 

83 I. C. 523 ; 11 0. L. J. 40- 

S. 147 — Riot — Cutting of a bund ordered 

to he maintained by Civil Court— Obstruction — 
Collector acting in defiance of orders of Civil 
Court — Deatn — Offence. 
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Un^er a compromise decree to which the 
Secretary of State was a party defendant the 
..plainiiffs were allowed to maintain a bund with 
• a view to divert the flow of a stream into its old 
-bed. The bund was erected by public subscription. 
One 01 the defendants alleged that the bund had 
become damaged on the eastern side and prayed 
for permission of the Collector for its removal. 
The District Magistrate (who was also the Collec- 
tor/ issued an order under S. 144 preventing 
plaintiff from interieringrwhen the bund was cut. 
There was objection on the part of the plaintiff 
with the result that they resisted the police and 
the op.^osue party in their attempt to ciit the 
bund and one was killed and some others wound- 
ed. Held, that the District Magistrate who in his 
capacity as Collector reprosentea the Secretary oi 
State in ihe civil suit, could not take upon himset 
to construe the compromise decree ol the Civil 
Court and say that the circumstances had arisen 
whicQ justihed dissol'^ing the injunction of the 
Civil Court and the cutting of the western bund, 
that the lujuixtion in favour of the plaintihs was 
still subsisting and could only be dissolved by the 
Cqui i whicn granted it and it was for that court 
alo.je which c'uld construe its own decree to say 
wuether the circumstances bad arisen which 
would jusLiiy the dissolution of the injunction and 
the culling of the bund and that the order oi the 
District viagistrate not being legal the plaintiffs 
vin cue Civil suit could not oe convicted of rioting. 
There was no question of an unlawful assembly 
Wnen the objea of the accused was to s^ve the 
-bund. [Greaves and Panton, JJ ) Ab UL Jalil v 
Emperor. 28 C. W. N. 732 1924 Cal. 996. 

Ss. 147 and 296 — Rioting and disturbing 

religious assembly Separate punishments, awara 
'Of. 

A no. denjiss a common object and where Ihe 
doimnon object oi the accused persons is ex- 
pre'jaed in c^e charge under S. 290 of the Indian 
Pe.ial Codi and the accused pe<.^ons riot in pro- 
■secuUoQ of mat object, they commit one offence 
only aiid noi two. Doubtless they are liable to 
•separaie puuijuinent unuer S. 323, I, P. C,, for 
the liijanes caused in the course of the riot but 
they ate not lidoie to two consecutive sentences 
under as. 147 and 296, I P. C, \PiilLan, A. 
J. C.) Pi<AG V. Emperor, 1 0. W. N, 473 : 

10 0. & A. L. E. 871 : 82 I. C. 33 : 

23 Or. L. J. U69 ; 11 0. L. J. 693 : 

1825 Oudii 65. 

Ss. 147 and 32^— Rioting and hurt — 

■ Separa c and ctimulaitve sentences— Distinct 
•offences. 

It is difficult to perceive how the offence of 
rioung panisnabla under Sec. 147 and the ottence 
• of causing hurt cannot form distinct offences 
witniii tne meaning of Sec 35 ot ihe Criuhnal 
Proceduie Code. The gist ol the offence of rioting 
consists 111 tnat several persons join together 
and form an unlawful assembly and any of them 
uses force in lurtherance of their common object. 
It is unnecessary to consider whai offence the 
particular kmd oi torce used would constitute by 
itseh and it. may be from the slightest touch to 
causing deatn and yet the offence ot noting a ider 
^ec. 146 would remain the same; but the offence 
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committed by the use of the particular kind of 
violence employed may be anything from the 
mere use of criminal force under Sec. 352 to 
causing grievons hurt or death under Sec. 302, 
and it stands to no reason to say that if the per- 
son who commits such acts be punished under 
Sec. 147 he cannot be punished under any of 
these other sections which his acts clearly come 
under or vice versa. There are thus quite ois- 
tinct offences requiring to be punished separately 
in the ordinary acceptation of the meaning of 
those lerois. [Snbbanna, J.] Bandlu Lingappa v. 
Government of Mysore. 2 Mys. L. J. 51^ 

— — Sfl. 147 and 325 — Riot resulting in offence 

under b. 325. L P, C . — Whether all accused liable 
under 5. ]4t9 to separate conviction and sentence 
under 5. 1425. 

In cases of rioting under S. 147, I, P, C.. result- 
ing in grievous hurt witbin the definition of S. 325, 

' I. P. C., convictions and separate sentences under 
S. 325 are legal against all the accused who aciu* 
ally joined iij the assault. Some of ihese assaults 
may have resulted in simple hurt, others in griev- 
ous hurt, bui all the actual assailanis are under 
S. 1'49, 1. P, C.. liable for ail the results, (1892) 
17 B, 260 (F. B.) followed, {i^ay Oung^ /.) Nga- 
soN Min v> Emperor. 3 Bur. L. J. 49. 

82 I. C. 473 : 25 Cr. L. J. 1305 ; 1924 Kang. 291. 

-Ss. 148, 149 and 302 — Prosecution story 

found false — Defence. 

In a charge fo; being members of an unlawful 
assembly and for culpable homicide, tbs defence 
set up was private defence. The Court found 
the probecution story to oe fahe. Held ihe accus- 
i ed need not plead and prove the right of private 
defence. [Ross and Sen, JJ,) Radha Sahi v, 
Emperor. 2 Pat. L. E. 217 (Cr.) 

Ss, 149, 302 and 323— Attacked by men 

armed with spears — Death caused to individual 
other than t^e intended vicUm - Offence 

Ordinarily if accused persons go armed with 
spears in superior torce intending lo carry out 
by force their object of bringing away a woman 
which they know the persons having custody of 
the woman will resist, each of the accused must 
be taken to have known at least that a death caus- 
ed by one of his party was likely to be caused. 
Where however tne accused in the course oi the 
attack speared the woman and her defenders 
with the result that the woman dFd of injuries 
and ihe others got a serious wound, held that 
the accused were guilty under Ss. 147 and 326, I, 
P, C , inasmuch as the kdiing of the woman was 
not done in prosecution of their common object. 
[Daniels ana Boys, JJ.) Behari v> Emperor. 

L. E. 5 A. 113 (Cr.) : 83 I. C. 7 14 : 1924 A. 670. 

-S. —Offence — If includes an offence 

under Railways Act, or Martial Law Ordinance, 

The term '■'offence’’ as used in S 149, 1. P. C., 
does not include an offence under the Railways 
Act or the Malabar Martial Law Ordi- 
nance. A criminal statute has to be rigidly 
interpreted and S. 40 in terms impl’es that 
only offences punishable under the Penal Code 
are meant. {Wallace and Madhavan Nair, JJ.) 
PuvanuR Atharno, In re. 

20 L. W. 914 : 1925 Mad. 239, 



935 


THE YEARLY DIGEST, 1924 


936 ' 


PENAL CODE, S. 151. 

Ss. 151 and 1%^— Playing music before 

mosque — Order to disperse by Police Sub-Inspec- 
toj — Disobedience-— Offence. 

The accused, two Brahmaus, were charged 
with having deliberately disobeyed a lawful or- 
der of the Sub-Inspector in the streets of Jhansi 
in the presence of a large number of people and 
thereby committed offences under Ss. 151 and 
188, I.P.C. The accused took part in a Hindu pro- 
cession which went on playing music in front of 
a Mabomedan mosque aud the Sub-Inspector of 
Police with a view to avert a breach of the peace 
between the Hindus and Mussalmans gave an oral 
direction to the accused and the rest of the pro- 
cession to disperse and desist from music. The 
accused in defiance of the order continued to 
play the music and advanced a few steps. But 
when a police constable was about to take hold 
of the musical instruments, they laid them on the 
ground and dispersed without resistance, fields 
that the accused were guilty of an offence under 
S. 151. I.P. C. 

Per Walsh, A. J. C. — The accused were also 
guilty under S. 188, I. P. C 

Per Sulaiman, J. — Though the order had been 
promulgated by a police officer to the knowledge 
of the accused, yet the police officer was not 
lawfully empowered to promulgate the order 
within the meaning of S. 188, I. P C., and there- 
fore no offence under the section was committed 
{Walsh, A. C, /. and Sulaiman, J.) Emperor 
V. Ragunath Venaik. 22 A L. J. 1049 

1925 A, 165 (1). 

Ss. 153- A and 505 — Offences under — 

Intention to incite one community against 
another —Complaint in a newspaper article. 

Those who suffer have a right to complain 
through the columns of the public press and if the 
complaint is made in a sober language and is 
free from exaggerations and incisive comments 
it can be lawfully published for the consideration 
of the public officers and others concerned with a 
view to their taking necessary action to prevent a 
repetition of what has previously taken place. 
Where the article complained of contains no 
statement, expression or comment which is likely 
to incite Hindus against Mahomedans or to stir 
up feelings of hatred and enmity between the two 
communities, a conviction under Ss. 153-A and 
505, I. P, C., cannot be upheld, {Zafar Ali, J.) 
Deshbandhu Gupta v. Emperor. 

6 Lah. L. J. 162. 

S, 154 — Offence under — Essentials of — 

Knowledge of landlord or agent. 

Knowledge of the owner or occupier of the land 
of the acts or intentions of the agent is not an 
essential element of an offence under S. 154, 1 P C. 

Per Ghose, — The greatest caution is required 
before starting proceedings against persons 
under S. 154, I. P. C. {Newbould, Ghose and 
Cuming, //.) Nripendra Bhusan Ray w. Go bin- 
da Bandhu Majumdar, 39 C. L. J". 236: 

23 Cr. L. J. 1258 : 82 1. C. 266 : 1924 Cal. 1018. 

^ S. 161 — Essentials of offence — Karnatn 

receiving bribe from village for getting dar- 
khast land — Official act — If «« offence. 

In a charge under S. 161, Penal Code, it must 
be Vnown that the accused took the bribe as a 
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motive for doing an official act. Where the charge 
against a karnam was that he received a bribe 
from a villager on the understanding that he 
would get him some darkhast land, it does not 
constitute au offence under S. 161, I. P. C,, as get- 
ting darkhast is not official act of a 
karnam. There is a nice distinction bet- 
ween what is criminal and what is depart- 
mentally reprehensible and a public ser- 
vant can only ffie punished under the Penal 
Code when his act fulfils all the conditions of an 
offence as therein defined. {Jackson, J.) Pulipati 
VENKIAH, In re 47 M. L. J. 662 : 

(1924) M. W. N. 894 : 20 L. W. 618 : 

1924 Mad. 851. 

Ss. 161 and 21 — Public servant — Convict 

warder in gaol — Smuggling of prohibited news- 
papers— Illegal gratification —Prisons Act, S. 42. 

A convict warder in a gaol is a public servant 
within S 21 (7), Indian Penal Code, being a person 
who holds an office by virtue of which he is 
empowered to place or keep any person in 
confinement. Where a convict warder in consider- 
ation of a payment of a rupee smuggled certain 
prohibited newspapers, he is guilty of an offence. 
Where a person carries a bundle of newspapers 
from a prisoner inside gaol to some one outside 
the gaol, he is guilty of an offence under Sec. 42 
of the Prisons Act, 1894, read with Art. 485 of the 
Bombay Jail Manual. [Macleod, C. J. and Shah^.. 
J.) Emperor v. Saifin Rusul. 26 Bom, L. B. 267; 

83 I. C. 332 ; 25 Cr. L. J. 1382 ; 1924 Bom. 385. 

Ss. 171 (f) and AQb— False personation — 

Election — Abetment — Sanction — Necessity for — 
General and specific provisions — Preference. 

Where it was found that the petitioner had un- 
intentionally but recklessly abetted the offence of 
false personation at a municipal election, he 
could not be accused of an offence under S. 465j, 
I. P. C. Where there are two provisions, one 
specific and the other general, the specific provi- 
sion ought to be applied in preference to the 
general one. {Mukerji, J.) Ram Nath v. Empe- 
ror. 22 A. L J. 1106. 

Ss. 171 (f) and 511 — Personating at elec- 
tion — Attempt — What constitutes. 

An act, to amount to an attempt, must be such 
that if not prevented, it would complete the of- 
fence. At a municipal election the petitioner went 
to the officer who had the custody of the signature 
slips. He did not give out his name but produced 
a piece of paper which bore a certain number. 
The officer looked at the number and then looked 
at the electoral roll and asked the petitioner if he 
was Lachoo and he said yes,” but the patwari 
who was there pointed out that his name was 
Malkhan which was the truth. Thereupon the 
petitioner was turned away. Held, that the peti- 
tioner was not guilty of attempting to commit the 
offence of fraudulently applying for voting paper 
and thereby personating at election. {Mukerji, J.) 
Malkhan Singh v. Emperor. 22 A. L. J. 1102. 

S. 172 — Absconding with a view to avoid 

service of notice — Meaning of— Substituted service 
effected. 

The accused was the defendant in a suit in the 
Village Pancbayat Court and he was approached . 
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by the process server with a summons for the 
hearing. The accused refused to accept the- 
notice, abused the process-server and went inside 
his house. The process-server thereupon affixed 
the notice to the outer door of the house. Held 
that the conduct of the accused did not disclose 
an offence under S. 172, I.P.C. {Neave, A. J, C.) 
Bhujang V. Emperor. 10 0. & A. L. % 439 : 

11 0. L. J. 332 : 1 0. W. N. 159 

S. — Conviction under — Legality — 

Panchayat Court — Accused charged before — 
Declining to plead or to answer question put to 
him-Convicti on for -Procedure before Panchayat 
Courfs — Madras Act, II 0 / 1920, S. IS— Rule 36 
of Rules framed under. 

S. 179 of the Penal Code has nothing whatever 
to do with the conduct of accused persons in Court. 

An accused who, on being charged before 
a Village Panchayat Court, says he will not make 
any reply and remains silent is not liable to pro- 
secution under S. 179 of the Penal Code, 

Under Rule 36 of the rules framed in pursuance 
of S. 78 of Madras Act II of 1920) which regulates 
the procedure before the Panchayat Court, an ac- 
cused charged before that Court is not bound to 
answer any question put to him at all and can 
if he likes, decline to plead, and, if he declines to 
plead, the case goes on just the same. {Schwabe, 
C. J, and Waller, /,) Tirumala Reddi In re. 

47 Mad. 396 : 46 M. L. J, 40 : (1924) M. W. N. 141: 

19 L. W. 292 : 34 M, L. T, (H. C.) 331 : 

77 I. C, 422 : 25 Cr . L. J. 374 : 1924 Mad, 540. 

Ss. 179 and 2%^— Court witness — Answer 

to questions by Court — Irrelevant and evasive 
replies — Offence. 

In a case involving a charge of murder the. 
Court sent for a witness under S.540, Cr.P/ Code, 
.as being one who was near the scene of murder^ 
immediately after the event, and on being asked 
as to what the other prosecution witnesses said 
to him, he replied irrelevantly and evasively with 
the result that the Court was partially frustrated 
in its attempt to get at the truth. that the 

witness was guilty of an offence under S. 179, 
T.P.C., and not under S, 228, I.P. C. {Mukerji, J ) 
Har Narain V. Emperor. 22 A. L. J. 1100. 

S. 179 — Refusal to answer question put 

■ — Rot relevant to case — If an offence. 

Where a witness refuses to answer a question 
^which had absolutely no bearing on the facts of 
the case then being tried, it is injudicious on the 
part of the Court to direct a prosecution under 
Sec. 179, Indian Penal Code. The Court can if 
necessary take action under Sec. 480, Criminal 
Procedure Code. (Wazir Hasan, A. /. C,) 
Chheddi Lal V. Emperor. 10 0. & A. L. R. 144; 

81 I, C. 951 (1) : 11 0. L. J. 358 : 1924 Oudh 402. 

S, 182 — Application for transfer of crimi- 
nal case — Affidavit by third party handed over to 
^pleader and filed by him in Court— If amounts 
to information to public servant. 

In support of an application to transfer a cri’ 
minal case, a person swore to an affidavit contain" 
ing allegations which were subsequently found 
Ao be false and handed it over to the pleader of 
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the complainant-applicant, who filed it in Court 
The deponent was prosecuted therefor under 
S. 182, I.P. C. 

Held, the affidavit having been given to the 
complainant's pleader on his behalf and as it was 
open to the complainant to instruct his pleader 
not to file the same, vhere is no information given 
to a public servant within the meaning of S, 182. 
[Ratanlal’s unreported Criminal Cases of the 
Bombay High Court, page. 315 foil.) [Wallace 
and Madhavan Nair, JJ.) The Public Prosecu- 
tor V. Katta Prakasam. 20 L. W, 624 : 

83 I. C. 343 : 25 Cr. L. J. 1383 ; 

1925 Mad. 123 : 47 M. L. J. 658. 

Ss. 182 and 2X1— Complaint— Report or 

false charge— Prosecution of some person other, 
than the person originally char ged— Liability. 

The distinction between a charge under S. 211 
and a mere report under S. 182, I, P. Coda may 
be put thus ; If the complairrant confines himself 
to reporting what he knows of the facts, stating 
his suspicions, and leaving the matter to be fur- 
ther investigated by the police or leaving the 
police to take such course as they might think 
right in the performance of their duty; he may be 
making a report, but he is not making a charge. 
But if he takes the further step, without waiting 
for any official investigation, of definetely alle- 
ging his belief in the guilt of a specified person, 
and his desire that the specified person be pro- 
ceeded against in Court, that act of his, whether 
verbal or written, if made to an officer of the law 
authorised to initiate proceedings based upon the 
complainant’s statement, whether amounting to an 
expression of the complainant’s belief in the guilt 
of the specified person or his desire that Court 
proceedings be taken against him amounts to 
making a charge. Though proceedings in Court, 
are taken against a person different from the 
person originally charged, that cannot affect what 
was done when the original charge was made, if 
it was a charge. (Walsh, A. C. /. and Ryves, /.) 
Kasi Ram v. Emperor. 22 A. L, J. 829: 

L. E. 6 A. 137 (Cr.): 10 0. & A. L. R. 918 : 

82 I. C. 167 : 25 Cr. L. J. 1239 : 

1924 All 779. 

Ss. 182, 2XX— Difference between offences 

under. 

S. 182 deals with giving information to a public 
servant as opposed to lodging a complaint in 
Court and requires the information given by the 
accused should not only be false in fact but it must 
be false to the knowledge or belief of the infor- 
mant. S. 21' however does not require that the 
accused should know or believe his complaint to 
be false. It is sufficient if he makes his com- 
plaint without any just grounds and when be 
acts without due care or caution be comes within 
the section. (Bilaram, A. J. C.) X v. Emperor. 

82 I. C. 718 : 25 Cr. L. J. 1358. 

S. 182 — False information given to the 

police — Conviction — Sentence — Enhancement of. 

A magistrate convicted the accused of an of- 
fence under S. 182, I, P. C: in respect of bis hav- 
ing given false information to the police and 
sentenced him to a fine of Rs. 25. At the in- 
stance of the District Magistrate a revision was 
filed in the Se-sions Court requesting a reference 
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to the High Court for getting an enhancement of 
sentence. The Sessions Judge referred the case 
to the High Court with the remark that the sen* 
fence was inadequate and that it might be en- 
hanced field by the High Court that the sentence 
was inadequate and that the person against whom 
the false information was given was a person of 
some position and respectability, and that a fine 
of Rs. ITiO would he quite sufiicient to meet the 
ends of justice. [Moti Sagar^ J.) Emperor v. 
CHUfJi Lal. 6 Lah. L. J. 363, 

* S. 182 — Giving false information to 

fublic Servant-Public servant not entitled to take 
action — Liability. 

A prosecution under S. 182, I. P. C., will lie 
quite irrespective of whether the action which a | 
public servant is asked to take on information 
given to him is a legal one or not. To take the 
view that if he is not legally entitled to take action 
a prosecution will not He will reduce S. 182, I. P. 
C. to a reductio ad absurdum. (Pipon, J,C,) Sant 
Ram V. Diwan Chand. 76 I. C. 289 ; 

24 Cr. L J. 913. 

Ss. 186, 189 — Execution of decree — Arrest 

— Obstruction and threat of violence to peon — 
Offence. 

Where a court peon seeks to execute a decree 
by arresting the judgment debtor and the latter 
obstructs him and threatens to use violence, he is 
guilty under S- 189, I P. C. (Eulwant Sahay^ /.) 
Jagannath Singh v. Emperor. 

82 I. C, 165 ; 25 Cr. L. J. 1237^ 

S. 186 — Offence under — Process for 

attachment of moveables outside jurisdiction — 
Resistance, 

Where a process for the attachment of moveables 
situate outside the jurisdiction of a Munsif’s Court 
is issued and the process server who executes the 
process is resisted, the warrant of attachment is 
irregular and no offence is committed under 
S. 186, f. P, C. {Walmsley and Suhrawardy, JJ.) 
Sarbeswar Nath Nath v. Emperor. 

39 C. L. J. 33 ;1924 Cal. 501. 

S. X8B— ‘Offence under — Obstruction to 

public servant. 

A police head-constable entered the house of a 
person and found in a room three of the articles 
alleged to have been stolen. Before the constable 
could remove them the accused caused the door of 
the room to be shat. The accused also threatened 
to kill the constable if he removed the articles. 
Held^ that the accused was guilty of an offence 
under S 186, I. P. C. {V enkatasubha Rao, Jj) 
Gottumukkula Narayana Raja v. Emperor. 
(1924) M W. N. 438 : 35 M. L. T (H. C.) 126 : 
83 I. C. 657 : 20 L. W, 717 : 1924 Mad. 760. 

S. 186— Public servant— Obstruction to 

— Assault on persons helping pubhc servant. 

1924 lah. 238 (1). 

— S. 186 — Voluntarily — Meaning of — 

Public funciion-^What is. 

The use ot the word ‘‘voluntarily” in S. 186 
indicates the commission of some overt act of 
obstruction and does not render mere passive 
conduct penal. Refusing to open a closed do or 
<loes not amount to voluntary obstruction. . 
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The public functions contemplated by S. 186 
are not intended to cover any act that a public 
functionary may take upon himself to perform, 
even if he believes he is acting in the discharge 
of his duties. [Moii Sagar. J.) Jaswant Singh v. 
Emperor. 25 Cr. L. J. 721 ; 81 I, c. 209 i 

1925 Lah. 139. 

S, 193 — Correcting a previous statement 

is not 'f>erjury. 

A witness is not guilty of perjury if be corrects 
a sta^'ement of his, previously made in the same 
deposition. {Wazir Hasan^ J, Cj Chedi Lal v. 
Emperor. 

11 0. L, J. 309 : 81 I. C. 951 : 25 Cr. L J. 1127 r 
83 I. C. 490 : 1924 Oudh 373. 

*8. 193 — Evidence — Nature of. 

25 Cr. L, J. 185 : 76 I. C. 425 : 1924 Kang. 17. 

S. 193 — Judicial proceedings — Investiga- 
tion by magistrate as regards sufficiency of 
ground for taking action under S, II of the Fron- 
tier Crimes Regulations— Oai h not administered 
— ’Conviction for giving false evidence^ 

An application was made to the District Magis- 
trate that action should be taken under S. 11 of 
the Frontier Crimes Regulations. With a view to ■ 
ascertain whether there were sufficient grounds 
for taking action upon the application, the magis- 
trate directed a subordinate magistrate to make a. 
summary enquiry. In the course o f the enquiry 
the magistrate recorded the appsllani’s evidence 
on oath Held, that though the statements of the 
appellants v\ ere taken by the magistrate, they 
were not taken by him in the course of any judi- 
cial proceedijigs and that the magistrate had no- 
authority to administer an oath. Consequently 
the appellants cannot be convicted of giving false, 
evidence under S. 193, I. P. C. {Scott-Smith, 
A, C, J. and Malan. J.) Jahangir v. Emperor.. 
6 Lah. L. J 375 ; 82 I. C. 7i0 ; 25 Cr. L J. 1350 : 

1924 Lah. 729 t2). 

S 193 — Perjury— Proof of— False state- 
ment— Contradiction between two depositions. 

1924 F. 276.- 

S. 211 — Complainant — Who is — 

Application to district authority for enquiry. 

An application to the Police not being enquired, 
into, the applicant addressed a petition to the 
Deputy Commissioner for enquiry into the matter. 
Held, the petition was not a complaint and action 
cannot be taken under S. 211, I.P.C. [Kotwaf A. 
J, C.) Mahadu V. Emperor. 24 Cr. I. J. 959 .. 

75 I. C. 543 : 1924 Nag, 115 (1). 

-Ss. 213 and 21^— Offences under— Ele- 
ments of — Concealment or screening for a short' 
time—Sufficency of. 

The offences constituted by S. 213 or S. 214. I,, 
P. C,, consists in the corrupt motive which is 
brought into play as much as in the delay to cri- 
minal Justice. It coDsits in the compounding of 
ah offence by some agreement not to bring the- 
criminal to justice, and these section s intend to^ 
punish those who make a profit out of public^- 
wrong. If the facts found in the case prove tha. 
there has been an actual compounding of an of 
fence and there is superadded to it an acceptance.'. 
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or attempt to obtain or agreement to accept a 
gratification or restitution as a consideration for 
the compounding, the offence is made out. Actual 
concealment or screening even for a short time 
may be sufficient, but there must be some conceal- 
ment or screening actually proved. If such is 
proved, and there is further the acceptance of or 
attempt to obtain or agreement to accept the 
gratification or restitution as a consideration for 
the same, the offence is complete. The fact that 
the very same person susequently d’d prosecute 
even to conviction would not purge the offence. 
[Newbould and Mukerjee, //.) Hem Chandra 
Mukerjee V. Emperor. 40 C. L. J. 278 : 

1925 Cal. 85. 

Sa. 215 and 511 — Stolen property— 

Promise of recovery in lieu of payment of money 
— Theft not detected. 76 I. C. 191 : 

25 Cr. L. J. 127. 

— — S. 215 — Theft of animals — Restoration on 
receipt of gratifiaati on— Offence, 

It cannot be a defence to a charge of accepting 
money for returning stolen property that the per- 
son who takes the money was himself the thief, 
When it was found that certain buliccks had been 
missing from the grazing field and the accused 
promised to recover the animals if he was paid a 
certain sum and oh receiving the money the accu- 
sed produced the animals in a short time, it is 
open to the court to infer that the accused was 
the thief or one among many thieves and that he 
was guilty of an offence under S. 215, I. P. C 
[Walsh, A,C. J and Ryves, J.) Empekor v. Mukh 
TARA 22 A. L. J. 888 : L. E. 5 A. 145 (Cr.) : 

1924 A, 783. 

S. 21Q— Essentials of of fence. 

For a conviction under s. 216, I. P. C. it must 
be proved that the accused knew the person 
harboured to be a person for whrse arprehension 
an order had beed made by competent authority, 

( Campbell, J) Harnam Singh v, Thf Crown. 

6 lah. L. J. 478 ; 1925 Lah. 103. 

S. 21^— Giving food to proclaimed oifen' 

ders — If an offence. 

The mere giving of a meal to two proclaimed 
offenders is not an offence under S. 2lo, I, P. 
Code iScott-Smtih, O. C. J.) Hukam Singh v. 
The Crown. 

6 Lah. I. J. 481. 

S. 216 A — *'Harbour" — Meaning of — 

Loan of a pony iodacciis to carry loot. 

L uding a pony to certain dacoits to enable 
them to carry their loot away is not‘*harbouring” 
under S. 216 A , I. P. C. ^Ryves, },) Damri v. 
Emperor. 22 A. L. J. 496 : L. B. 5 A, 90 (Cr.) ; 

80 I. C. 711: 1924 A. 676 (1). 

— S. 225-B— Arrest by police constable 
without warrant —Resistance — No offence. See 
Criminal Procedure Code. Ss, 54 and 55, 

46 M. L, J.447. 

— S. 225 E-' Proceedings under S, 109, Cr, 

P, C,— Escape from Police custody — Offence, 

A person against whom proceedings under I 
S. 109, Cr. P. C., are pending, if he escapes from 


PENAL CODE, S. 290. 

Police custody commits an offence under S. 225 
Penal Code. [Kiipaid, J,C. and Kennedy, A.J.C.) 
Emperor v. Khanu Kori. 77 I. C, 814 : 

25 Cr. L. J. 462. 

Ss. 225 E and 363 — Warrant — Name of 

person to be arrested not given — Obstruction 
io arrest— No offence. 

Where a warrant does not c^mrain the name of 
the person who was to be apprehended thereunder 
except in a heading where he was described as a 
party to a suit which was non-existent, the warrant 
is bad and obstruction to the arrest is not an 
off'ence. [Greaves and Duwal, JJ.) Jogendra Nath 
Laskar V, Hiralal Choudhury, 

39 C. L. J, 452 ; 83 I C. 481 (2) ; 
51 Cal. 902 : 1924 Cal. 969. 

S. 230 — Removal of goods — Dishon esty. 

76 I. C. 654 : 25 Cr. L. J. 222. 

S. 235 — Golrismiih — Possession of instru- 
ments used in the trade— Incomplete dies— Coun- 
terfeiting coin — Offence, 

Three incomplete dies and some instruments 
for the purpose counterfeiting coin we?e found 
in the oossession of the accused, a goldsmith by 
occupation, So far as the instruments were con- 
cerned, they were such as would be usually re- 
quired by goldsmiths for the purposes of their 
trade. The dies were so deficient that no com- 
plete counterfeit coin could be struck from them. 
It was not proved that the accused used those in- 
struments or dies for the purpose of counterfeit- 
ing. Held that the accused had not commnled 
any offence under S. 235, I P C. ihe mere posses- 
sion of instruments and materials capable of 
counterfeiting coins is no offence. The posses- 
sion of such instrumentsmust be shown to have 
been with the intention of counterfeiting coins. 
Such interti >n is essential to sustain a charge 
under S. 235, I. P C The mere possession of 
dies incapable of striking a complete coin does 
not necessarily lead to the inference that the ac- 
cused intended to manufacture ccins. [Zafar 
AH, J.) Khadim Hussain Crown. 

6 Lah. 392 : 1926 Lah. 22. 

S. 268 — Necessity to prove annoyance. 

26 Cr. L. J. 382 : 77 I. C. 188 ; 1924 A. 194, 

S. 273— Knowing or having reason to 

believe — Noxious food or drink— -Presumption if 
to be made Mukand Ram v. Emperor. 

26 Cr. L. J. 537 :77 I. C. 1001 : 1922 0. C. 893. 

S. 283 — Essentials of offence. 

To constitute an offence under S 283, T. P.C. it 
must be proved not only that the accused obstmet- 
ed the road but that it caused danger or injury to 
persons using the road. [Moti Sugar, J.) Empe- 
ror V. Ghulam Raza. 25 Cr. L. J. 707 : 

81 I. C.'195 ; 1925 Lah. 153. 

S. 283— Obstruction in public road by 

contractor— Liability of owner. 

76 I. C. 975 (2) ; 25 Cr. L. J . 303 (2). 

S. 290 — Nuisance — Collection of a 

Crowd in front of a shop — Liability of person 
responsible for. 



943 


944 


THE YEARLY DIGEST, 1924 


PENAL CODE, S. 294. 

If a crowd collects and obstructs the traffic in 
front of a shop so as to cause a nuisance, the per- 
son who is directly responsible for the crowd 
collecting is obviously not less but more guilty 
than the other persons who form the crowd and 
this would equally be the case whether he were 
inside or outside his shop at the precise moment. 
No one is allowed to make use of his premises in 
such a way as to interfere with the rights 
of the public. [Daniels, J.) Happoo Mal v. 
Emperor. L. R. 5 A. 98 (Cr.) ; 83 I. C. 695 : 

22 A. L. J. 662 : 10 0. & A. L, R 773 : 

1924 A, 568. 

, — s. 294 — Offence— Trial by village head- 

anan — Conviction — Bar. Nga E. v. Emperor. 

76 I. C. 697 : 25 Cr. L. J. 233 : 1924 Rang. 23 . 

S. 294-A. — Unauthorised Lottery— Adver- 
tisement of — Offence. 

The accused owned a cloth shop at Bijapur. 
To advertise his wares he issued a printed leaflet 
indicating a general reduction in prices. He pub- 
I ished handbills relating to his shop and on the 
margin of the leaflet he advertised Goa Lottery 
tickets, which had not been sanctioned by the 
Government. Held, that the accused had not 
committed any offence under S. 294-A. I. P. C. 
inasmuch as all that he did was to state that the 
lottery tickets could be bad at a particular place. 
It was not a publication of a proposal to pay any 
sum on any event or contingency relative or 
applicable to the drawing of any ticket in any 
lottery not authorised by government as provided 
in Para. 2 of S. 294 (A). I. P..C. [Shah, A.CJ. and 
Fawcett, J.) Emperor 2;. Rachappa. 

26 Bom. L. R. 968 : 1925 BOm. 26. 

ss. 295 and 447 — Mahomedans entering 

■a Hindu temple — Consecutive sentences — Pro- 
priety of. 

When a band of Mahomedaos entered a Hindu 
temple and damaged property therein they are 
guilty under Ss. 295 and 447, I PC. but the 
offence is really one and the sentences passed 
should be concurrent and not consecutive. [Pul- 
Ian, AJ.C.) Bahra v. Emperor. 

25 Cr. L. J. 1173 : 82 I. C. 37 : 1925 Oudh 50. 

-*3. 2^^ -^Untouchable entering Hindu 

Shrine — Offence, 

Where, by custom, an untouchable by entering 
an enclosure round a Hindu Shrine would pollute 
the temple aiid with that knowledge an untouch- 
able deliberately enters and defiles it, he com- 
mits an offence under Sec. 295, Indian Penal 
Code. [PrideaiLv, A. J. C,) Atma. Ram v. Em- 
peror. 25 Cr. L, J. 155:, 76 I. C. 299 : 

1924 Nag. 121 (1), 

- — S. 297~Having sexual connection in a 

Mosque— Offence. Maqsud Husain v. Emperor. 

1924 All. 9. 

— ^ Ss. 297, 441 and 604— Offences under — 

Trespass^ — Mosque — Entry for worship — Unlaw- 
ful conduct — Finding and conviction under 
S. 297 altered into one under S. 504, I. P. C. 
Mustan V. Emperor. 1924 Rang. 106. 

- — Ss. 299 and 300— Reckless administra- 
tion of dhatura — Death — Offence committed. 
Nanhu V. Emperor. 75 I. C. 361. 


PENAL CODE, S. 300. 

S. Exception — Nature oJ-Consider- 

ations. 

Provocation which is neither grave nor sudden 
enough to deprive even an ordinarily hot-tem- 
pered person of self-control cannot operate to 
create an:exception tolS.|300, Indian Penal Code, if 
the offender can show that, though not insane he 
has a temperament outside the normal course of 
human development. It is a question of fact as to 
whether the provocation was grave and eudden 
enough to prevent the offence from amounting to 
murder. [Pipon, J. C.) Bodhraj v. Emperor. 

76 I, C. 105 ; 25 Cr. L. J. 105. 

^-S. 300 — Graze and sudden provocation — 

Onus oj proof. 

The burden of proving that an accused who 
committed an offence acted under the influence 
of grave and sadden provocation which deprived 
him of the power of self-control is upon him. 
[Scott Smith and Z'lfar Ali, JJ.) Pirthi v. The 
Crown. 6 Lah. L. J. 323 : 1924 Lah. 654 (2). 

— Ss. 300, and SO^—Husband killing wife — 

Discovery in the act of intercourse with stranger 
— Offence— Plea of exception not taken — Effect, 

A husband actually saw his wife having sexual 
intercourse with another and killed her then and 
there with an axe. Held, the fact brought him 
Within Exception 1 to S. 300 and even if tne plea 
was not taken by the accused, it was the duty of 
the court to give him the benefit of it and convict 
him only under S. 304, I. P, C. [Hallifax and 
Koival, AJ.Cs ) Mangal Ganda v. Emperor, 

25 Cr. L. J. 1077 : 81 L C. 901 : 1935 Nag. 37. 

‘S. 300 — Murder — Conviction for — Death 

of victim — Proof of. 

Before a conviction of murder can be obtained 
the Court must be satisfied that the person alleged 
to have been murdered is actually dead. Where 
the court is unable to arrive at the conclusion 
that the victim of an offence is dead, though it 
is exceedingly unlikely that he is alive, the Court 
cannot uphold the conviction for murder. [Stuart 
and StUaiman, JJ.) Bandhu v. Emperor. 

22 A. L. J 340 : L. R. 5 A. 59 (Cr.) : 

10 0. & A. L. R. 456 : 8l I. C. 436 : 

25 Cr. L. J. 900 : 1924 All. 662. 

S. 300— Shooting under illegal orders of 

superior officer, is no excuse. 

A police party with six prisoners went to 
a village and demanded water and food and when 
they did not receive the attention to which they 
thought themselves entitled, the Head Constable 
lost his temper and struck one of the villagers. 
Other villagers also joined them; the Head Const- 
able asked one constable to fire. He hesitated but 
later on fired at a man S, who died of the shot. 

Held that they were both equally guilty. The 
command of the Head Constable cannot of itself 
justify the subordinate in firing, if the command 
was illegal, for he and the Head Constable had 
the same opportunity of observing what the 
danger was, and judging what action the neces- 
sities of the case required. The order, the second- 
accused obeyed, was manifestly illegal, and the 
second accused must suffer the consequences o£ 
his illegal act, 21 M. 249 Foil. 
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Held however, that there should be a difference 
in the sentence* awarded to the Head constable 
and the constable. {Kincaid, J. C. and Raymond, 
A, J, C.) Allahrakhio v. Emperor. 

17 S. L. R. 182 : 83 I.C, 702 (2) : 1924 S. 33. 

— — S. 300 — Exception — Burden of proof* 

The burden of proving circumstances bringing 
the case within S. 300 Exception 1 lies on the 
accused and under S, 105 Evidence Act a court is 
bound to presume the absence of any such cir- 
cumstances. [Broadway and Campbell, JJ.) 
Xakar Singh v. Emperor. 25 Cr. L. J. 1005 (2): 

81 I. C. 717 (2) : 1924 Lah. 733. 

S. 300 — First exception — Mere rcmon- 

■stration with the accused's father for diverting 
the course of old water channel — If a grave and 
sudden provocation. 

Where the deceased remonstrated with the 
accused’s father for diverting the course of the 
old water channel which led to a quarrel, and 
then the accused came to support his father and 
assaulted the deceased. Held, there was no grave 
and sudden provocation within the meaning of 
Exception 1. [Martineau, J.) Gulab Singh v. 
The Crown. 1924 Lah. 742. 

S. 300 (Exc. I) — Murder — Culpable homim 

-cide — Provocation — Mitigation of offence. 

To attract the operation of S. 300, Exception I 
of the Indian Penal Code there must exist such 
.an amount of provocation as would be excited by 
the circumstances in the mind of a reasonable 
man and so as to lead the jury to ascribe the act 
to the influence of that passion. The provocation 
must be such as will upset, not merely a hasty 
.and hot-tempered person, bat one of ordinary 
sense and calmness. (Shadi Lai, O.J. and Fforde, 
J.) SoHRAB >. Emperor. 5 Lah. 67 : 

81 I. C. 826 : 25 Cr. L. J. 1050 : 1924 Lah. 450. 

Ss, 302, 304, 320 and 323— Causing 

^death of wife — Kicking — Murder — Hurt. Mari- 
MUTHU, In re, 1924 Mad 41. 

S. 302 — Cricumstantial evidence — Con' 

viction on sentence. 

A conviction based on purely circumstantial evi- 
dence must be treated with the greatest caution 
and subjected to the closest scrutiny. The 
existence of a motive, an opportunity and the 
exclusions of any alternative motive would not be 
.-sufficient to support a conviction without at least 
some other evidence, In such cases a sentence 
which is irrevocable should not be passed 
dPipon, J. C.) Abdul Wahab v. Emperor- 
76 1. C. 97: 25 Cr. L. J. 97- 

Ss. 302 and 325 — Culpable homicide — In" 

dention to cause death—Blow with lathi — 
Rupture of the liver. 

Where the accused swinging sideways struck a 
•blow with his lathi and as a result thereof the 
liver of the deceased was ruptered and he died, 
held that the accused was not guilty of culpable 
homicide but of causing grievous hurt. Culpable 
homicide is not committed unless the agent 
.^either has the intention of causing such bodily 
injury as is likely to cause death or has the know- 
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ledge that he is likely by such act to cause death. 
[Kendall, A.J.C.) Karan Singh v. Emperor. 

10 0. & A. L. R. 693 : 21 Cr, L. J. 1145 : 
11 0. L. J. 563 : 81 I. C. 969 : 1925 Oudh 135. 

Ss. 303 and 304—Death due to septic 

poisoning — Long interval after injuries were in- 
flicted. Nga Po Chet v. Emperor. 

25 Cr. L. J. 489 ; 77 I. C. 889 : x924 Rang. 212. 

S. 302 — Doubt as to the guilt of appel- 
lant. Mt. Daulat Kaiu, Emperor. 

77 I. C. 600 : 25 Cr, L. J. 424. 

-S. 302 — Identification not clear — Benefit 

of doubt. 25 Cr. L J. 173: 

76 I. C. 397 : 1924 Lah. 168. 

.S. 302— Information of eye-witness— 

Want of. Nawab v. Emperor. 

76 I. G. 824 : 25 Cr, L. J. 264. 

S. 302 — Intention or knowledge^-FJ atiire 

of. 

The offence of culpable homicide pre-supposes 
an intention or knowledge of likelihood of causing 
death. The intention must be directed either 
deliberately to putting an end to human life or to 
some act which to the knowledge of the accused 
is likely to eventuate in the putting an end to 
human life — The knowledge must have reference 
to the particular circumstances in which the 
accused is placed and the intention demanded by 
the section must stand in some relation to the 
person who is alive. [Kinkhede, A.J.C.) Ganpat 
V. Emperor. 25 Cr. L. J. 356 : 77 I. C. 292: 

i924 Nag. 281. 

S. 302— Murder— Exceptions to the sec- 
tion — Intention and— motive — Absence of — ■ 
Sentence. 76 I. C. 575 : 25 Cr. I. J. 207, 

— s. 302 — Murder — Intention io cause 

death-Administration of love potion — Conviction 
under S. 304-^4., 1. P. C. 

Where the intention to cause death cannot be 
clearly found without any other possible explana- 
tion of the act ot the person giving poison, a con- 
viction for murder cannot stand. The mere admi- 
nistration of a love potion or drug which a person 
thinks might be beneficial is not in itself an 
offence ; but when it is supposed to have effect on 
persons with whom the paramour of the accused 
had ill feeling, and when she administers it 
without due care and caution or any enquiry as 
to what it really is, her act falls within S, 304- A. 
I. P. C. [Adami and Bucknill, JJ.) PhUlmaNI 
Mundain V. Emperor. 1924 Pat. 13 : 

77 I. C. 801 : 25 Cr. L, J. 449 : 1924 P. 635. 

— ^ S. ^02— Murder — Presence of accused — 

Moral support to the crime— 'Witnesses resisting 
from statements mode before Magistrate — Prefer- 
ence of former statements to testimony in the 
Sessions Court, 

Even though there is no evidence to suggest 
that the accused physically assisted the actual 
murderer in killing the deceased, but there is 
evidence that the accused went all the way from 
their house to the scene of murder and were 
.present at the time when and the place where the 
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ujurder was comnoitted and gave moral support 
to the crime which was committed in their in- 
terests. ti"e accused are guiltv under S. 302, I. P. 
C. Where the Sessions C-Jurt is satisfied that the 
previous statements made by wimesses before the 
committing magistrate were true and their sub- 
sequent statements before the Sessions Court 
are false, it is open to the Court to rely on the 
previous statements* {bulainicin and Mookerjee* 
JJ.\ S. TULLI V. Empekor. 22 A. L. J, 1075. 

SS. 302 and 86 — Murder — Sentence- 

Actions of motive — Action under influence of 
ganja. 

Where the accused, a habitual ganja smoker 
while under the influence of that drug dashed a 
child to the ground and killed it and there was 
no motive for the offence, the accused must be 
held to have committed the act while he was 
under some mental derangement and that 
his case came within S. 86 , I. P. C. {Ghose and 
Cuming, JJ,] Amrita x?. Emperor 

39 C. L. J. 34. 

S. 302 — Murder — Sentence — Female, 

A Court of Sessions undoubted!/ possesses a 
discretion in the matter of passing sentence under 
Sec. 601, Indian Penal Code, but Ibis discretion 
must be exercised judicially. An accused person 
is entitled to the benefit of any reasonable doubt in 
the matter of sentence as in the matter of convic- 
tion. before passing the lighter sentence a 
judge must satisfy himsell that his reasons for so 
doing are ad<=‘quate and covered by authority 
Mere absence ot pre-meditation or deliberate 
intent to kill, has been held to be an inadequate 
reason tor not passing the sentence of death. That 
the accused is a woman is not a concl ibive reason 
for not passing the sentence of death e-^pecially 
where she was armed with a dangeros weapon 
and did not hesitate to use it for a very slight 
cau«?e. [Young, 0, C, J. and May Otmg, J.) Ma 
Shwe Yi V Emperor. 1 Kang. 751. 

S. Z02— Murder — Death caused by gun- 
shot in a struggle — Benefit of dotiht 

In the course of a fight between two parties 
one of the men in the first party was shot by a 
gun from the second party and died It was not 
found whether the shut had been fired by any 
person of the second party or whether the death 
was due to the gun going off itself duting the 
struggle for its possession, Heldt that the ac used 
must be given the benefit of the doubt ai d they 
were not guilty of murder. [Scott Smith and 
Harrison, JJ.) Kundan Singh v. Emperor. 

6 Lah. L. J, 271 : 1924 Lah. 720. 

S. 302 — Murdering newly born illegiti 

mate child — Sentence — Mitigating circumstances 
it has invaiiably been held in all the courts in 
India that in the murder of her newly born illegi- 
timate child by a woman there are mitigating 
circumstances sufBcient to redeem the appropriate 
penalty very much below a sentence of transpor- 
tation. Most of such circumstances apply, though 
in a lesser degree to the case ot the lather of such 
a child. {Baker, O. J. C, and HalUfax, A, J C.) 
Dhania Kunbi t?. Emperor. *76 I. C. 767 : 

25 Cr. L. J. 63: 1924 Nag. 119, 
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S. — Murder — Sentence — Youth of of- 
fender. 

The extreme youth of the offender is am 
extenuating circumstance which may properly be 
taken into consideration in imposing the lesser 
penalty ot transportation for life on the offender 
in a case ot murder. (Baker, J. C and Koiwal,. 
A.J,C,) Chunilal z.. Emperor. 

7 N. L. J. 144 : 1924 Nag. Il5 (2). 

S. 302 — Sentence -Lesser penalty because 

of confessions — Propriety. 

Where a Court held the offence of murder was 
committed but sentenced the accused to transport- 
ation solely on the ground that their confessions 
alone made the convictions possible, the reason 
was not sufficient for not awarding the extreme 
penalty ot the law. [Soott Smith and Zafer Ali^ 
JJ.) Neki V. Emperor. 25 Cr. L. J. 116 : 

76 I. C. 180 : 1924 Lah. 624, 

S. 302— Sudden and Grave Provocation. 

[Broadway and Fforde^ JJ.) Malla v. Emperor. 

26 Cr. L. J. 519 : 77 I. C. 983 : 6 Lah. L. J. 528. 

S.302 — Youth and absence of premeditat- 
ed motive — // sufficient for refusing to pass^ 
capital sentences. 

Where there was no motive for a premeditat- 
ed murder and the probability was that there 
was a violent quarrel when the accused a young 
man of 2U was taking his wife and child from a 
neighbouring village to bis own village and he 
killed them on the way. 

Held, that capital sentence in such a case 
bhouid not be passed. [Scott Smith and Zafar 
Aii, JJ.) PtRTHi V. Emperor. 

6 Lah. L. J. 823 ; 1924 Lah. 654fl2). 

S. Affray’-’-Sudden and unpreme- 
ditated — Death- trivate defence— Extent of . 

During a sudden and unpremeditated affray, a 
person was killed. The evidence showed that even 
alter he lell oown incapacitated, the accused 
continued striking him. Held a plea ot self- 
defence was not sustainable and they were 
guilty under S 304. 

When the deceased himself is the aggressor 
and the quariei was sudden, it is a mitigating 
circumstance tor purposes ol sentence, [bforde^ 
J.) ji^HUMAN biNGti V. The Crown. 

6 Lah. L. J. 483. 

-Ss. 304 and 325 — Applicability — Grievous^^ 

hurt causing dtath owing to a single blow on the 
head ~ Conviction of all the assailants under 
S. 325 but not under S. 304— Person who gave the- 
blow unknown, 

Wheie the skull of the diseased was fractured 
as the result of a blow on the head in an attack, 
upon one man by lour persons who beat him with 
lathis but there was no other grievous hurt and 
It was not known which of the accused struck the 
blow which fractured the skull and resulted in. 
his death 

Held, the accused did not know that death was- 
likely to be caused but they must have known 
that grievous hurt was likely to be caused, and. 
that they committed therefore the offence of 
causing grievous hurt. {Scoit Smith and Zafar 
AH, JJ.) Datta Ram v. Daya Ram. 

6 Lah. L. J. 317 : 1924 Lah. 654 (1),. 
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— Ss. 304 and 323— Attack by several 

accused — Common intention — Simple hurt — In- 
juries likely to cause death — Offence. 

1924 lah. 61. 

Ss. 304 and 3'Z^^Attack hy three men-— 

Death cattsed by one blow— Offence — Liability. 

Where three men armed with dangs attacked 
another and caused two grievous hurts, it can be 
presu.ned that they all intended to cause or knew 
that they were likely to cause grievous hurt. 
Where only one blow was struck on the bead 
which resulted in death and there was no evidence 
to show which ol the three accused struck t^at 
blow, none oi them can be convicted of culpable 
homicide. [Scott Smith, J.) Jhandu v. Emperor. 

6 Lah L, J. 268 : 1924 Lah. 656. 

Ss, 304 and 325— Blow aimed at one— 

Cause death of another — Offence. 1924 Lah. 47. 

■ S 304— Common intention — Sudden 

fight with deadly weapons, 

76 I. C. 693 : 25 Cr. L. J. 228. 

S. 304— Conviction under. Nga Po Saw 

V, Emperor. 1924 Kang. 33. 

S Death caused^ Rape — Rupture 

—Shook Sentence. 

Where the accused, a youth of about 18 years 
forcibly committed rape on a girl of 12 and the 
girl’s vagina was ruptured and as a result of shock 
the girl died. Held that the accused was not guilty 
under S 304, I. P C. of culpable homicide not 
amounting to murder, as death was not 
the natmal copsequence of the simple sexual 
offence but he was guilty of rape only. [Adami 
and Bucknill, JJ.) Shambhukhatri v. Em- 
peror. 3 Pat. 410 : 83 I. C. 651 ; 1924 P. 553. 

S. BOA— Dispute about drawing water — 

Sudden fight— Stab with knife resulting in death 
— Offence. 

In a course of a dispute about drawing water 
from a tap, the accused drew a knife and stabbed 
the deceased piercing the chest wall and cutting 
th*" h'^art. Held, the below though struck in a 
sudden fight without premeditation, the accused 
must have known that striking in the chest with 
a dangerous weapon might prove fatal and was 
the retore guilty under S. 304 (2)- [Zafar AH, J .) 
Khan Mir v Emperor. 25 Cr. L. J. 1289 ; 

82 I. C. 361 : 1925 Lah. 148. 

— Ss. 304 & BOA-A— Murder charge — Offence 

under S, 304-/4. 

Where on a charge of murder the Sessions 
Judge disagrees with the verdict of the jury in 
favour of the accused, it is open to him to con- 
vict the accused under S. 304-A., I.P.C. [Maclcod, 
C.J. and Fawcett, J.) Emperor v Charles John 
Walker. 36 Bom. L, K 610. 

S. BOA— Property — Trespass— •Private 

defence— E^vcessive injury — Death— Offence. 

On the 23rd of March, 1923, an attempt had 
been made to saw the tree on behalf of the 
Zamindar but as after protest the carpenters 
came away, the accused persons, the owners of the 
tree, did not go to any Court. Held, that when a 
fresh attack on their right was intended on the 


PENAL CODE, S. 328. 

2nd of April, they also had a fresh right to defend 
their property. The police station was admittedly 
situated some 15 miles from the place and 
it is hardly conceivable that there was time to 
send a man to the police station and bring help 
before the tree could be cut or removed. 
Consequently the owners of the tree bad a right 
of private defence. At the same time no right of 
private defence could extend to the inflicting of 
more harm than was necessary to inflict for 
the purpose of defence. Held that on the evi- 
dence the accused should be convicted under 
S. 304, Indian Penal Code. [Sulain.an, J.) 
Umkao V. Emperor. L. K. 6 a 48 (Cr.) r 

83 I. C. 181 : 25 Cr. L. J. 693 : 1924 A 441. 

S. 304 — Quarrel— Abuse followed hy strik- 
ing with stone — Offence. 

In the midst of a quarral, a man was abused* 
by his sister-in-law and he struck her with 
stone. Her skull was fractured and she died. 
Held he acted on the impulse of the moment and 
could be convicted only under S, 304, I. F. C. 
[Mukcrfi and Daniels, JJ.) Ganesha v. Empe- 
ror. L. R. 5 A. 176 (Or.l : 25 Cr. L. J 800 : 

811. C. 320: 1925 A. 4. 

-Ss 307 and B26— Mutual fight— Inflict 

lion of severe bodily injury — Offence — Conviction. 
— Self-defence. 

On a certain night the two appellants fought, 
with each other, each using a knife. There were 
no other witnesses to the occurrence. Each ap- 
pellant was Convicted under S. 307, I. P. C., on 
the evidence of his opponent, and the corrobo- 
rative evidence of the Wounds caused to the 
opponent and the admissions of the appellant that 
he was himself wounded in the occurrence. Each- 
appellant received five or six serious wounds and 
would have died if he had not received early 
medical attendance. In each case the conditioiv 
of the wounded man was so serious that his dying- 
deposiiion was taken. Held, that neither of the 
appellants could be legally convicted under s. 307, 

1. P. C.» but that they were both guilty under 
S. 326, I. P. C. Neither appellant could claim 
the right of self defence inasmuch as under S. 105- 
of the Evidence Act, the burden of proof of self • 
detence or provocation lay on the accused in each- 
instance. {Leniaigne, J.) Nga Po Thaik v. 
Emperor. 2 Rang. 558. 

Ss. 323 and 299 — Accused in loco parentis 

continuously ill-treating an infant leading 
to htr death— Death caused by beating— W hether 
to be convicted under S. 299 or 323 — Effect of 
absence of intention. 

Omission of the husband to prevent beating — 
Whether constitutes abetment. 

Where an innocent girl by the merciless acts 
of brutality of her father-in-law, and continuous 
starvation, was one day beaten with a stick for 
having done some household work improperly^ 
in the presence of a number of persons, she 
collopsed and died, and it was proved in medical 
exarhination that she died of shock from several 
blows inflicted on her ill nourished frame, the 
father-in-law, and husband, were committed ta 
Sessions under S. 304, I. P. C. and the District 
Judge after amending the charge under S. 302- 
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acquitted both the accused. Held on appeal by 
the Government. 

pQT Ryves and Daniels, JJ. that baking into 
consideration the fact that the father-in-law and 
the husband administered blows to the deceased 
in the presence of a number of persons they could 
not be inaputed with the knowledge required under 
S. 299 (culpable homicide of the Code) and that 
they were guilty of only assault (S. 323). 

Per Daniels, /. omission of the husband to 
prevent his father from beating his wife was not 
sudicient to constitute an abetment of the offence 
of beating. 

Walsh, A. C. J. dissenting. (1) A Judge should 
not enlarge a charge, and then acquit the accused 
without considering the alternative minor charge 
on which he may be properly committed when 
the facts in both the cases are the same, {2) 
That the accused were responsible to a continu- 
ous and severe course of ill-treatment and starva- 
tion which would have terminated in her death 
from natural causes, if they had not accelerated it 
by beating her. And that the accused should be 
convicted under S. 304, 1. P. C. (Walsh, A, C. 9., 
Hyves and Daniels^ JJ.) Emperor v. Chanda. 

L. R. 5 A. 161 (Cr.): 1925 A. 123- 

S. 323 — Prosecution under— 'Death of 

c omplainan t — A ba tement. 

A criminal prosecution under S. 323, I. P. C. 
does not abate by reason of the death of the 
person injured. 44 M. 417 Ref. (Dalai, J.) 
Musa v. Emperor. 22 A. L. J. 520 : 

L. R. 5 A. 96 (Cr,); 81 I. C. 719 (Ij: 

25 Or. L. J, 1007 (1): 1924 A. 666 (2). 

— -S. 325 — Grievous hurt— Right of private 

■ defence. 

Where it is proved that the deceased and his 
party attacked' the accused who acted in the exer- 
cise of his right ot private defence and it is not 
shown that the accused in causing grievous hurt 
had not exceeded the right of private defence, he 
ought to be acquitted of any offence under S. 325, 
I. P. C. (Daniels, J. C.) Pahlad v» Emperor. 

11 0. L. J. 50 ; 83 I.C, 589 : 1924= Oudh 334. 

Ss. 326 and 149 — Charge under — Convic- 
tion under S. 326 alone— 'Illegality— Irregularity 
coming under S. 537, Cr. P, Code—S. 149, /. P, 
Code — Object of — If creates an offence — Convic- 
tion under section without a charge — Illegality— 
IrregularitySs. 148 and Rioting— Convic- 

tion for Legality — Injunction restraining ac- 
cused from interfering with complainant' s posses- 
sion E7itering upon land in disobedience of — 
Remonstrance by coynplainant— Attack by accus- 
ed and injuries caused thereby — Conviction in 
case of. 

Held by the Full Bench : When a charge has 
been framed under Ss. 326 and 149, I. P. Code, a 
conviction under S. 326, I. P. Code is not neces- 
sarily bad. Whether the conviction is bad or not 
depends upon whether the accused has or has not 
been materially- prejudiced by the form of the 
charge. 

S, 149 , I, p. Code creates no offence, but is like 
S. 34 merely declaratory of principle of the com- 
mon law, and its object is to make it clear that an 
•accused who comes within that section cannot 
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put forward as a defence that it was not his hand 
which inflicted the grievous hurt A person can- 
not be tried and sentenced under 3.14:9, I.P. Code 
alone. The omission of Section 14:9 from a 
charge does not create on illegality by reason of 
S. 233 , Cr. P. Code. It is only an irregularity 
coming under S 537, Cr. P. Code. 

Held, by the Division Bench : When in dis- 
obedience of an order of the Civil Court restrain- 
ing them from interfering with possession of P. 
VV. 6 the accused entered upon the land in his 
possession and began cutting the orop, and atta- 
cked and caused injuries to P. W. 6 and others 
who remonstrated with them and did nothing else 
beyond remonstrating, held that the use of force 
towards those persons in prosecution of the com- 
mon object of retaining the land which was m 
itself an unlawful object, undoubtedly constituted 
the accused into an unlawful assembly guilty of 
rioting. (Spencer, Krishnan and Ramesam, JJ.) 
Theethumalai Goundar, In re. 

47 Mad. 746: 20 L. W. 261: 

35 M. L. T. (H. C.) 21; 82 I. C. 465: 

1925 Mad. 1: 25 Cr. L. J. 1297 : 47 M. L- J. 221, 

S. 331— ‘ ‘ Demand ” Meaning of. Maula 

Baksh V. Emperor. 1924 lah. 167. 

Ss. 332 and Essentials of offence — 

Knowledge that person confined or obstructed is a 
public servant — Necessary. 

Both Ss. 332 and 333, I. P. C. require as an 
ingredient of the offence, the presence of an 
intention on the part of the accused persons, 
namely, to prevent or deter a public servant from 
discharging his duty. If the accused persons 
were unaware of the fact that the persons 
confined were public servants, the offence has not 
been committed. (Mukerjee, J .) Kishen Lalv. 
Emperor. 22 A. L. J, 501: 

L.R, 5 A, 177 (Cr.): 1924 A. 645.. 

S. 353— Attachment of property under 

time-expired warrant — Resistance — Offence. 
Hand Lal v. Emperor. 25 Cr. L. J 223: 

76 I. C. 655 : 1924 Nag. 68. 

S. Illegal warrant — Resistance 

to bailiff and party— Offence. 

Where in obstructing the execution of an illegal 
warrant by the bailiff and his party, the obstruc- 
tors did not exceed their right of private defence 
and no hurt was caused to the bailiff or criminal 
force used against him, an offence under S. 353, 
L P. C. is not made out. (Zafar AH, J,) Allah 
Dad V. Emperor. 25 Cr. L, J. 43 : 75 I. C. 731: 

1924 Lah, 667 (2). 

s, 353 — Offence under — Revenue 

Inspector — Distraint for arrears of Revenue by 
— Resistance to-Offence committed-by — Warrant 
of distraint addressed only to village headman, 
His subordinate— Effect. 

A Revenue Inspector, who was supervising the 
work of a village headman, as it was his duty to do, 
and who had been specially enjoined by his supe- 
rior, the Tahsildar. to atiend the work of distraint 
was resisted, while distraining property of the 
accused for arrears of revenue. Held, that 
the accused thereby committed an offence under 
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S. 353 of the Penal Code, notwithstanding that the 
warrant of distraint was addressed to the village 
headman and not to the Revenue Inspector. 
{Spencer, /.) KaNdaswami GoUNDAN, tn re. 

25 Cr. L.J. 290: 

1924 Mad, 539 ; 76 I. C. 962 : 46 M. L- J. 45. 

— S. 353 — Public servant aoiing in . dis- 

charge of duty — Distraint warrant authorising 
distraint of property of defaulttr — Attempt to 
distrain property of lessee of defaulter — Assault 
of person entrusted with warrant by lessee — Con- 
viction of lessee for — Legality, 

Where, under a warrant authorising distraint 
of the property of a person who had defaulted to 
pay water-tax, the person executing the warrant 
attempted to distrain the property of the lessee 
of the defaulter and was assaulted by the lessee. 
Held, that the lessee could not be convicted for 
assaulting a public servant in the discharge of his 
duly. {Spencer, J.) Mallampati Narasimham v. 
Sub-Inspector of Police Prattipad 
20 L. W. 669 : 1924 Mad. 895 (2) : 47 M.L.J, 447. 

S. 353 — Resistance to public-officer act- 
ing in good fait h— Act illegal or irregular^lf 
Offence. 

Where two bailiffs went together to the house 
of the petitioner who knew that they were bai- 
liffs and had come to attach his property in exe- 
cution of a warrant and where the Civil Nazir 
stated that his instructions to the bailiffs were 
that they both should work together in executing 
the warrant and the accused whose property was 
to be attached under the warrant, assaulted one 
of the bailiffs whose name in the warrant, was not 
endorsed and prevented him from attaching his 
property. 

Held, that the bailiff was acting in good faith 
as a public servant and the accused was there- 
fore guilty of an offence under S. 354, 21, M. 296 
Foil. [Zafar All, J.) Abdul Ghani v. Emperor. 

25 Cr. L. J. 122 : 76 I. C. 186 : 1924 Lab. 632. 

S. 353 — Warrant — Execution by Amin — 

Resistance — Expirv of time for return of warrant 
—Effect, " 75 I. C. 768: 25 Cr. L. J. 64. 

S. 362 — Abduction when an offence '. 

Abduction in itself constitutes no offence and 
only becomes an offence when certain criminal 
intents are proved. [Pipon,] ,C.) Ghulam Yusaf 
V. Emperor, 75 I. C. 297 : 24 Cr. L. J. 921. 

Ss. 363 and 366 — Age of girl — Finding 

—MagisUate should consider what other offence 
was committed . 

Where the Magistrate finds in a case under 
S 363, I. P, C., that there is prima facie sufficient 
evidence that the girl was enticed away ; the 
Magistrate should examine and decide whether 
an offence under S. 366 or some other cognate 
offence against a female of over 16 was com- 
mitted and should not remain content with find- 
ing that the girl was not proved to be under 16. 
[Campbell, J ,) Gokal Phumon Singh. 

1924 Lah. 718 (1). 

S, 366— Essentials of— Guardianship — 

Knowledge. 27 0. C,32: 81 I, C. 529: 

25 Cr. L J. 913. 
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S. 366 — Kidnapping — If a continuing. 

offence — Abetment of offence. 

The offence of kidnapping is not a continuing 
offence. When it is once complete, abetment 
cannot be proved against persons who have taken 
a subsequent part in the proceedings. [Pipon^ J.C,) 
Ghulam Yusaf v. Emperor. 75 I. C. 297 : 

24 Cr, I. J. 921. 

S. 376 — Conviction on uncorroborated 

testimony of complainant. 

Conviction for the offence of rape on the 
uncorroborated testimony of the complainant 
would be most dangerous, The question being 
whether there was consent or not, evidence of 
resistance on the woniaiYs part should be forth- 
coming in the form of tearing of clothes, infliction 
of personal injuries or even injuries on her 
private parts. [Moti Sugar, J.) Mahla Ram v. 
Emperor. 25 Cr. L. J, 74 : 75 I. C. 986 t 

1924 Lah. 669; 

S. 376— Evidence. 1924 Lah. 669. 

S. 376 — Punishment — Basis of. 

In cases of rape, the punishment depends om 
the atrocity of the crime, the conduct of the- 
criminal, and the defenceless state of the female. 
If has nothing to do with her status or nation- 
ality. [Kinkhede, A. J. C.) Soosalal Bania v. 
Emperor. 25 Cr. L. J. 1214 : 82 I. C. 142 : 

1925 Nag. 74. 

S. Zld— Abandoned froperty— Removal 

of — Bricks — Conviction for theft 

The accused was found to have removed cer- 
tain bricks from a heap that had been lying un- 
touched for 8 years by their owner held that the 
accused might well have supposed that the bricks 
had been abandoned by the owner. [Baguley, J.) 
Takit Tuni V. Emperor. 3 Bur. L. J. 197 ; 

1925 Rang. 113 (2). 

S. 379 — Crops removed by accused think- 
ing them to he his-— No offence. 

Where accused removed crops on land which 
had passed to another under a Civil Court decree 
against the landlord of accused, thinking that 
crops had not passed under the decree. 

Held, the removal of crops was not dishonest 
and a conviction for theft cannot be sustained. 

3 L B. R. 128 Dist. [Heald, J.) Sit Pkin v. 
Emperor. 25 Cr. L. J. 809 : 81 I. C. 346. 

1924 Rang, 72, 

S. 3H9— Minor’s lands in the possession of 

tenants — Guardian taking forcible possession of 
crops — Offence. 

Where the lands of a minor are in the posses- 
sion of tenant who have sown crops thereon, if the 
guardian goes and takes forcible possession of the 
crops he is guilty of theft as he dishonestly re- 
moves property knowing it belonged to 
another. [Prideaux, A. J. C.) Tukaram v. 
Emperor. 26 Cr. I. J. 349 ; 77 I. C. 237 : 

1924 Nag. 311. 

— --Ss, 379 and 429 — Theft of an animal 

and subsequent skinning — Separate convictions ■ 
for theft and mischief whether legal. 
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Where accused Nos. 2 and 3, were convicted 
under S 379 for theft of a cow, and for mischief 
under S. 429 for having killed it afterwards, and 
a double sentence in respect of each offence was 
imposed. 

Held, that the killing of a cow, cannot be indic- 
ted separately as constituting mischief and that 
the convictions recorded cannot stand : 

1. In the case of Madar Sahib 1902 1 Weir 497. 
.2. Bichuk Ahar v. Auchhuck, 6 W. R. A. 5. 

3. Emperor v. Ram Lai Ratanji, 5 Bom. L. R, 
460, foilovved. [^dami and Bucknil, Jf.) Hussain 
Bakshmian V. Emperor* 3 Pat. 804 : 

1925 P 34 

S. 379--Theft — Running water — Water 

in the possession of cantonment authorities, 

75 I. C. 169. 

S. 379 — Trespass — Preparation for theft. 

.'Nauranga V. Emperor. 1924 Lab. 223 (1). 

S. 380 -Removal of goods by creditor to 

tnforce i}ayment — Ifthefl. 

When a creditor by force takes the goods of his i 
debtor out of his possession against his will in I 
order to compel him to discharge his debt he is 
guilty of theft. {Moti Sagar, 7.) Rakhtawar v. 
Emperor. 25 Cr. L. J, 6*^0 ; 81 1. C. 138 • 

1925 Lah. 131 (2). 

S. .381— Offence if triable by 3rd class 

'Magistrate. 1924 Eang. 12. 

S. 381 — Theft — Bona fide claim of right 

— Removal of property — When an offence. 

The removal of property in the assertion of a 
hona fide claim of right though Uf founded in 
law and fact does not constitute theft but a mere 
colourable pretence to obtain or keep possession 
-of property does not avail as a defence. 41 C. 
433 ; 41 C. 66 Ref. {Moti Sugar. J .) Harnam 
Singh v. Emperor. 5 Lab. 66 : 81 1. c. 185 : 

25 Or. L. J. 697 : 1924 Lab. 453. 

S. 382— Scope, 77 I. C. 434 (2) ; 

25 Cr. L. J. 386 (2). 

383 — Extortion — Nikah Kbawan — 

Refusal to perform marriage in the absence of 
fee. Nizam Din v. Emperor 1924 Lab. 162. 

— Ss. 383 and 44 — Injury — What is— Ex- 
tortion. 25 Cr. L. J. 961 : 81 I. C. 609 : 

1954 A. 197. 

-S. 383 — Realising by picketing — If 

extortion. 

Realising fines be means of picketing is extor- 
tion within the meaning of S 383 Penal Code 
[Kotval, A. J. C.) The Local Government v- 
HanmaNTRAo. 25 Cr. L. J. 60 : 75 I. C. 764 ; 

1924 Nag. 19. 

Ss. 395 and 149 — Dacoity — Common 

object —Found against — Conviction for dacoity, 

^ A conviction for dacoity, based either on a 
finding of a common object not cnarged, or on 
evidence which does not prove the essential 
ingredients of the offence cannot be sustained. 
Where a conviction for dacoity is based on the 
application of S. 34 or 149» 1. P. C, and there was 
no charge that the assembly as a whole had 
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for its common object the committing of dacoity? 
the conviction is bad. [Odgers and Wallace, JjJ 
Kottoora Theven. In re. 

1924 M. W. N. 238 : 34 M. L. T. (H. C.) 307 : 
1924 Mad. 584 : 77 I. C. 444 : 25 Cr. L. J. S96 : 

19 L. W. 211 : 46 M. L J. 311. 

s. 395 — Dacoity — Proof for Conviction, 

Where in a charge under S. 395, Indian Penal 
Code, the evidence was the accused's admission 
thai a gang of 13 persons assemoled at his hut 
at night, that he was aware of their purpose, that 
he did not give information to the Police till the 
next morning and after the dacoity the gang 
came and tuld him what had happened, the evi- 
dence does not prove he took part in the dacoity, 
{Neave, A. J,C.) Umrao Khan v. Emperor. 

10 0. & A. L. E. 187: It 0. L. J. 356 ; 
81 I. G. 597 : 25 Cr. L. J. 949 : 

1924 oudb 367 tl). 

Ss. 395 and 397 — Mode of judgment. 

Nga Mu V . Emperor. 25 Cr. L. J, 205 : 

76 I. C. 573 : 1924 Bang. 67. 

S. 395 — Robbery — Fear caused to owner 

of house before loot— Offence. 

In order that the offence of robbery be com- 
mitted it is not necessary that fear should be 
caused to the owner of the house after the robbers 
have entered the house. If the robbers scared 
away the owner on account of the fear caused in 
his mind before they had been able to make an 
entry in his house the offence of robbery would 
be complete. If the owner of a house had been 
scared away by one gang of thieves and another 
gang looted the housj, the act of the second gang 
would amount to theft in a dwelling house and 
not robbery. [Sulaiman, J.) Yamin v. Empehor. 
L. B. 5 A. 81 (Cr.) : 83 1. C. '505 : 1924 A. 701. 

S, 396 — Dacoity— Murder committed ''in 

the commission of dacoity. ” 

Murder committed by dacoits while rett eating 
or carrying away stolen property is “committed 
in the commission of dacoity’’ within the meaning 
of S. 396, 1. P. C. {Shadi Lai, C. J. and Fforae, J.) 
Sundar V. Emperor. 25 Cr. L. J. 700 : 

81 I. C. 188 : 1925 Lah. 142 (2). 

S. 896-Scope. 76 L C. lO’QU) : 

25 Cr. L. J, 319 U). 

S. 396— vSeo^e. 

The fact that the murder was committed in the 
compound of the house raided, at a time when tue 
dacoits were making good their escape is not 
sufficient to take the case out of S 396. {ScolL 
Smith and Moti Sagar, JJ.) Karim Bakhsh v. 
Emperor. 1923 Lah. 329 (1). 

s. 397 — Applicability— If exclude opera- 
tion of Ss. 34 and Slick— If deadly weapon, 
A stick is a deadly weapon within the meaning 
of S. 397 and merely brandishing it without verbal 
threats of using it amounts to using it, as distin- 
guished to merely carrying it. The words of 
S. 397 do not exclude the operation of Ss 34 and 
114, 1. P. Code, [Hallifax^ A. J. C.) Ghassa v. 
Emperor. 82 I. C. 45 -, 25 Cr. L. J. 1181. 
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Ss. 397 and 398— Dacoity— Offender 

.armtd with deadly weapon— Gnevons hurt — 
Liability of offender — Maximum punishment. 

The words ‘‘the offender” and “such offender” 
in Ss. 397 and H98, 1. P. C. refer to those persons 
■only who are proved t^ have actually “used’’ or 
to have been “armed with” deadly weapons and 
not to all persons who combine to commit the 
'Specified offences. Neither S. 397 nor S. 398, 
I. F, C. creates an offence. The effect of these 
sections is merely to limit the minimum of punish- 
ment which may be awarded if certain facts are 
proved. S. 34, I. P. C. has no materiality in 
construing the meaning of Ss. 397 and 398, I.P.C. 
The intention of the legislature in framing 
Ss. 397 and 398, I. P. C. was that while all persons 
'Who combine to commit robbery or dacoity are 
liable in respect of the substantive offence, any 
particular offender who is proved to have used 
or carried a deadly weapon shall receive a punish- 
ment not less than that specified in those two 
sections. 21 A 263 not foil ; 28 A 404 ; 22 M. L. J. 
186 foil. {Page, J.) Emperor v. Ali Mirza. 

61 C. 265 : 

81 I. C. 800 : 25 Cr. L. J. 1024 : 1924 Cal. 643. 

- — Sa. 399 and 402 — If distinct offences — 

Sentence, 

Where a person is convicted of dacoity and 
also of assembling along with others for the 
purpose, separate sentences can be awarded for 
‘each of the offences proved. But in pract'ce the 
sentences should be concurrent. {Fforde, J) 
Ghulam Nasal v. Emperor. 25 Cr l. J. 680 
81 1. C. 168 : 1925 Lah. 119. 

S. 399 — Dacoity— Proof — Presumption — 

Inference from conduct. 

The accused were convicted of an offence 
under S. 402, I. P. C. of assembling for the 
■purpose of committing dacoity. They were found 
in a Village to which they were strangers and ooe 
of them had a pistol tied up round his neck and 
concealed under his coat. One of them was 
caught while three others ran away. Two were 
captured after a chase. It wa^ found that the 
accused on entering the village had divided them- 
selves into batches and entered the village in 
different directions. Different portions of a b mk 
on bayonet training were found in the possession 
of different batches of the accused. Heldy that 
the circumstances could legi i'^ately give rue to 
The inference that the object of the accused was 
the commission of a dacoity. {Daniels, J ) Bhola 
'V. Emperor. L, E. 5 a 156 (Cr.) : 

22 A. I. J, 1028 : 1925 A. 62. 

S. 400 — Dacoity- — Membership of a gang 

— Proof of — Receiving stolen property— Harbour- 
ing gang of dacoiis- Effect of. 

One of the chief points to establish in a case of 
gang dacoity is association in crime, and if it can 
be proved that certain persons have joined to- 
gether to commit burglaries as well as dacoities 
the former fact is strong evidence of criminal 
association and is therefore relevant to show that 
they are members of the gang, and if that gang 
can also be shown to have been associated for the 
habitual commission of dacoities, evidence as to 
These burglaries may very well be relevant against 
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the ac''useT. Generally speaking only those per- 
sons can be convicted of dacoity who have either 
taken an active part in the crime or been employ- 
ed lor the purpose of scoutmg or in other ways 
facilitating the commiS'jion of the crime. A 
receiver of the property stolen or a person har- 
bouring a gang IS not necessarily a member of 
the gang wiihm the meaning of S. 400, I. P C, 
(Kendall and Pullan, A. J. Cs.) Nidhi v. Empe- 
ror. 10 0. & A L. E. 639: 

11 0. L, J 632 : 83 I. C. 683 : 1 0. W. N. 660 : 

1925 Oudh 144 (2). 

S. 401 — Offence under — Prior conviction 

for dacoity-^ Adwissibility of 

On a charge under S. 401, I. P. C, against an 
accused, a judgment m a prior Sessions case 
under wh’ch he was convicted ot dacoity under 
S 393, 1. P. C. is adm snble in evidence. 14 Bom, 
L, R. 373 ; 38 C- 408 foil, as rcgirds the weight 
due to ihat evidence, it the conviction is not 
recent, it is useless except for showing that the 
accused is a pers n of criminal tei'de- cies to 
theft. \Marten and Fawcett, JJ.) Emperor v. 
MotiRam Hat. 26 Bom. L. E. 1223. 

S. — Co-owners — Removal of property 

by one — If offence 

It is not c iminal misapprorria:ian for one of 
several co owners to t.^ke p oper’t'" belonging to 
them all ui le^s it is also found that he appm^ri a- 
ted it to his sole use. Ntwbould and Suhrawardy, 
U ) Krishna Chandra B*nik v. Hak Kishore 
Madak. 25 Cr. I. J. e69 il) : 81 1. C. 157 (1) : 

1925 lal. 154. 

Ss. 403 and ^11 — Criminal misappro- 
priation — Receiving stolen property — Offence — ■ 
Stolen articles contained in a single parcel — 
Single offence. 

'Where jewels were contained in a single parcel 
which was strden a dihe jewels were aiterwaids 
retained by the accused, he should be convicted 
of a Single offence in respect ot aP the articles 
in the parcel and not ol separate offences in 
respect of the different articles 

1 hough usually a Couit is not justified in 
drawing the presumption of guilty knowledge 
from a possession of property such as jewelry, 
winch is not shown to have commenced until 
eight*, en months or nearly two years after ihe 
property had been stolen or otherwise lost to the 
real owner, the Court is- always entitled to ask the 
possessor to disclose the name of the person trom 
whom he had obtained the articles and trie parti- 
culars as to the ongin of the possession and the 
Court is entitled to draw uniavouratile inlerenoes, 
if the person refuses to disclose such fads or 
gives an explanation which can be shown to be 
false. The weight to be aTached to such unfa- 
voaiable inferences must depend on the circum- 
stances of each panicuiai ca^e. Where iwo yeMS 
after the loss ot a jewel by its owner the accu- 
sed is found to be retaining possession ot the 
same knowing it to be stolen property but there 
is no evidence as to when he fiisi acquiied such 
possession he is guilty under S. 411,1, P C and not 
under S# 403, I. B. C. [Lentaigne^ Jd Nam Per- 
SHAD V. Emperor. 2 E. 80: 

81 I, C.443 : 25 Cr. L. J. 907 : 1924 E. 256. 
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g. ^05-^Criminat breach of trust — Re- 
tention of money by pleader. 1924 Nag, 47. 

S* 405— Trust essential. 

75 I. C. 79 : 6 lah. L. J 3 25. 

S. 406 — Criminal Breach of Trust — Sale 

of goods taken from a firm for approval — Domi- 
nion over property. 

The accused took from a firm of je^vellers goods 
for approval on 31-5-’ 23, and l-6-'24 on the under- 
standing that payment would be made in full in 
respect of approved articles taken on the 31st of 
May, and part payment in cash for the lot taken 
on l-6'’24. Whilst this arrangement was in force, 
the accused sold the articles on 2*6“’24 before any 
payment was made to the firm. 

Held, on appeal that the trust continued until 
the option to take the goods was exercised and 
the cash payment was made and the property did 
not pass from the firm of jewellers to the accused 
until both these conditions were fulBlled. The 
offence under S. 406 was therefore established. 
{Greaves and Panton, JJ.) Khitish Chandradeb 
Ray V. Emperor. 51 Cal. 796 : 

25ICr. I. J. 1235 : 82 I. C. 163 : 1924 Cal. 816. 

S. 406 — Forum of trial — Money received 

in District A— False promise to pay within 
District B. See Cr. P. Code S. 181 (2). 

6 Lah. I. J. 471. 

— S. 406— Offence under — Place of trial. 

See Cr. P. Code. S. 177. 77 I.C. 425, 

S. 4^0B— Criminal Breach of trust by a 

servant 

Where property is entrusted to a servant and 
such servant fails to return the property or to 
account or gives an account which is shown to 
be false and incredible it is ordinarily a reason- 
able inference that he has criminally misappro- 
priated the property so entrusted to him and 
dishonestly converted it to his own use. In such 
cases the courts are entitled to draw hostile infe- 
rences and presumptions from the action and 
statement of the servant. The provision? of 
Ss 106, and 114 of the Indian Evidence Act, can be 
relied upon in support of the above proportions, 
{Lentaigne, J.) Sonameah v. King Emperor, 

2 Bang. 476 : 192 5 Bang. 47. 

S. Essentials of. 

To convict for an offence under S. 408, I. P. C., 
there must be a definite finding of a ceriain defi- 
nite sum traced to the accused. Where the jury 
gave a qualified verdict that the amount mis- 
appropriated was much less than that mentioned 
in the charge, but w^as not able to say definitely 
what it was, a conviction could not be based on 
such verdict. {Walmsley and Mukerjee, JJ.) 
Khirode Kumar Mukrrji tJ. Emperor, 

29 C. W. N. 54 ; 40 C. L. J. 555 : 1925 Cal. 260. 

S. 409 — Offence under — Accused retain- 
ing control over property — bona fide claim of 
right — Bena-mi transaction — Civil dispute. 

An investigation into whether a transaction 
was benami or not should not ordinarily be 
undertaken by a Criminal Court and where a per- 
son bona fide asserts a claim to property which 
he had transferred but over which he had domi- 
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nion even if it turns out to be ur*sustainable in 
law, there is no offence under S. 409, I. P. C. un- 
less the claim is a mere pretence. Usually in a 
case under S. 409, I. P. C. t^e property is no 
longer existent or has passed from the dominion 
of the accused. [Greaves and Panton, JJ.) Harry 
Jones v. Emperor. 28 C. W. N. 831 ; 

81 I. C. 829 ; 25 Cr. L. J. 1053 : 

1924 Cah 908. 

S. 409 — Offence under — Place of trial 

— Dispute of civil nature — Not to be tried by 
Criminal Court. 

Accused was the commission agent at Calcutta 
of a limited company carrying' on business at 
Ahmedabad and he was charged under S 409, 
I.P.C., with criminal breach ot trust in respect of 
goods sent to him. The accused was arrested in 
Calcutta under S. 5^, Cr. P. Code and produced 
before the Chief Presidency Magistrate, Calcutta,, 
in order that he might be sent to Ahmedabad for 
trial. Held that the offence, if any, w^s committed 
in Calcutta and the accused was triable on charge 
under S. 409, I. P. C. only at Calcutta- Criminal 
Courts should not be invoked in respect of matters 
which should be investigated in a civil suit. 
[Greaves and Duval, JJ.) Dwarkadas Haridas 
V. Ambalal Ganpatram, 28 C. W, N. 850 : 

25 Cr. L. J. 1203 : 82 I. C, 131 : 1924 Cal. 893. 

Ss. 411 and 457 — Receiving stolen 

property — Circumstantial evidence. 

1924 Lab. 241, 

S, 411 — Stolen property — Presumption 

as to date of receipt- 

\ Where the evidence in a case of receiving stolen 
properties does not show whether the properties- 
were all received on one day or on different 
dates, no presumption can be drawn as to the 
date of receipt either way. [Adamt and Bucknill, 

\ JJ.) Emperor v, Bishun Singh. 3 Pat. 503 : 

2 Pat. L B. 131 (Cr.) : 6 Pat. L. T. 319 : 

(1924) P. H. C. C. 126 : 81 I. C. 226 : 

25 Cr. L. J. 738 : 1925 P. 20* 

Ss 416 and ^20— -Cheating — Damage or 

harm — D eceipt—ConU^i-gent and remote conse- 
quences to be ignored — Direct and proximate 
result to be considered. 

In a case of cheating the court as to see the 
intention of the accused at the time of the 
offence and judge of the consequences of the act 
or omission itself. The damage or harm caused 
or likely to be caused must be the necessary 
consequence of the act done by reason of the 
deceit practised or must be necessarily likely tO' 
follow therefrom and the law does not take into 
account remote possibilities that may flow from 
the act. The proximate apd natural result only 
of the act has to be judged and not any vague 
and contingent injury that may possibly arise.. 
To bring a case within S. 420, I. P. C. dishonesty 
in the transaction must be proved. [Walmsley 
and Mukerjee, JJ.) Harendra Nath Dass v. 
JoTiSH Chandra Dutt. 40 C. L. J. 283 : 

1925 A. 100. 

Ss. 415 and ^20— Charge— Deceiving. 

Courts and fudges by institution of false cases— 

\ Decree— If a valuable security — Misdirection to- 
I jury. 
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The accused were charged under Section 420 
read with Section 120-8, I. P. C., as being mem- 
bers of a criminal conspiracy with one another 
to commit offences punishable under S. 420, I. p. 
Cm to wit, to deceive unsuspecting Judges oi 
Civil Courts who tried the suits and also judges 
who had ordered execution of the decrees therein 
and inducing or attempting to induce the said 
Judges, so deceived, to make valuable securities, 
to wit decrees, declaring that the accused per 
sons were entitled to get properties or moneys 
from the victims of the said conspiracy and there- 
by deceiving such Judges to order execution of 
the decrees, to attach (;r seize properties of the 
victims of the conspiracy and to sell or cause to 
be sold properties so attached and thereby dis- 
honestly inducing them to deliver or cause to be 
delivered possession of properties so sold and 
so on. Held that in order to sustain a charge 
under S. 420, I. P. C. ing’^edients r-^'quired by 
S. 415, I. P. C must be present. A decree does not 
come within the definition of a valuable security 
A decree merely declares the existence of legal 
rights or extinguishment, extension, transfer or 
restriction of legal rights, etc.; the right's are 
there and all that the decree does is that it for- 
mally expresses the adjudication^ by the Court on 
the rights of the parties. Therefore a " decree ’’ 
is not a “valuable security but even "if a 
“ decree ” did satisfy the definition of a “valuable 
security/’ there was no delivery of property 
within the meaning of S. 4I5, I* P. C When 
the Court passes a decree, it does not deliver any 
property, because the original decree remains in 
Court and the term “ valuable security “ assum- 
ing that the term is wide enough to include a 
decree can only apply to the original d cument 
and not to any copy of the decree which may be 
supplied on application to the parties. The same 
arguments would apply to orders in execution, i 
On no conceivable view of the matter could the | 
case of the prosecution be brought within the j 
four corners of S. 415, I.P.C. and therefore, also | 
of S. 420 of the Indian Penal C^.de. [Ghose a*td \ 
Cumi'^g, JJ’) Charu Chandra Ghose Em- 
peror. 28 C. W, N, 414 : 39 C. L. J. 122 : 

81 I. C. 810 : 1924 Cal. 502 : 25 Cr. L. J. 1034. 

Ss. 415, 417 and ^20-^ Cheating — Deli- 
very of railway wagons in excess of allotted 
mimber owing to fraud of servants of i he rail- 
way coffifany — Delivery of property — Injury to 
reputation of the railway company. 

A corporation, such as a railway company, is 
an artificial person, and its acts are those of the 
agents who act for it and in its name. 22 C.W.N. 
821 Ref. 

Radway wagons are no doubt “ property " of 
the Railway company. But they are not as pro- 
perty delivered to a colliery merely by being taken 
to the colliery s'ding. No doubt the colliery are 
entitled to load the wagons but the amount of 
control exercised for that purpose is of a very 
limited character. Consequently where a servant 
of the Railway Company sends more wagons 
than have been allotted, for loading to a colliery 
is not guilty of cheating wi'hin S- 415 (1), I.P.C. 
Nor does such unauthorised allotment of more 
wagons through the fraud or dishonesty of Rail- 
way servants cause or is likely to cause any ap- 

Y D 1924—61 
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! preciable damage to the reputation of the railway 
j company within S. 4 15 (ii) of the I.P.C. To con- 
I stitute cheating within S. 415 cl. (ii), I.P.C. it is 
i necessary (1) that the person deceived must have 
I acted under the influence of the deceit (2) that 
the facts must establish damage or likehhood of 
damage and (3) that the damage must not be too 
remote. 2 C.L J. 524; 22 C.W.N. 1001:32 C. 
775 : 17 C. 606 ; 9 C.W.N. 764 ; 12 C. W N. 751 
Ref. {Richardson and Suhrawardy. JJ.) Legal 
Remembrancer v, Man math a Bhusan Chat- 
TERJEE. 51 G. 250. 

SS. 415 and ^20— Cheating— Essentials 

of offence — Abetment — baccharine— Adulteration 
with bicarbonate of soda. 

In or-der to prove the offence of cheating it is 
necessary to establish (1) that some one was 
deceived (2) fraudulently or dishonestly or inten- 
tionally: ai>d (j) by means of such deceit he was 
induced to change his position either by parting 
with property or by doing something to his own 
injury. Adulteration of sacchaiine with a mixture 
of soda bicv^rbonate and passing off the stuff as 
saccharine and getting money therefor is an 
offence under S. 420, I. P. C. {Macleod, CJ, and 
Shah, /.) Emperor v. Bhola Sing Ameer Sing, 
26 Bom.L. R. 211 : 81 I, C. 926 : 

25 Cr. L. J, 1102 : 1924 Bom. 303. 

S. 417 — Cheating — Cheque dishonoured 

— Jurisdiction— Power oj High Court to transfer. 

A cheque issued at Gaya was dishonoured by 
the Bank of Calcutta and the fact of such disho- 
nouring reached the complainani at Buian, Held, 
a prosecution could be intiated at Gaya, Butan, 
or Calcutta. It is open to the High Court to trans- 
fer a complaint for cheating filed at one of the 
places to another, if under the circumstances such 
a step is necessary in the interests of justice. 
{Buoknill, J.) Metcalfe v, Watson. 

25 Cr. I. J. 81 : *76 I. C. 17 : 1924 P, 708. 

Ss. 417 and 4:20 -Offences undei — Dis- 
tinction between — Trial and conviction by 
second class Magistrate — Legality of. 

The facts as set forth in the charge against the 
accused constituted an offence under S. 420, L 
P C, Objection to the jurisdiction of the 
second class Magistrate who took cognisance of 
the case was taken by the accused on the 
ground that it was not triable by him. The 
objection was again pressed on appeal from the 
conviction by the second class ^iagistrate, but 
the appellate court aid not give effect to it. On 
revision to the High Court. Held that it wa? not 
open to the Magistrate to clutch at jurisdic- 
tion by ignoring the aggravating circumstances 
wnicb iijate the offence really cognizable bv a 
higher tribunal. [Venbalasubba Rao., J) SetTI 
RaNGAYYA V, SOMAPPA. 

25 Cr. L. J. 1193 : 82 I. C. 57 : 20 L W 919 

S. Mahomed an pretending to be 

; Hindu for getting job— Offence, 

[ A Mahomedan who pretends to be a Hindu in 
order to get a job under a Hindu who would not 
employ a Mahomedan is guilty under S. 418, I.P. 
C. {Kennedy, A. J. C , Sharpaz v. Emperor. 

25 Cr. L. J. 789 ; 811. C. 309 : 1925 S. 67. 
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Ss. 420 and 511 — Attempt at cheating — 

If offence. 

An attempt to commit the offence described in 
S. 420, Penal Code and thereby induce delivery of 
property is known to the law, {Kotvaf A, J, C.) 
Samuel Ilqanah v. Emperor. 

25 Cr. L J. 4T5 : 77 I. C. 827 : 1924 Nag. 120. 

S, 420 — Cheating — Broker — Advance 

secured by pronote—Supply of paddy. 

1924 Kang. 31 : 75 I. G. 700 : 25 Cr. L. J. 236, 

Ss. 420 and 511 — Cheating — Insurance 

— False claim. 

Where a person whose godown had been 
insured against fire made a claim against the 
company for much more than he actually lost, he 
is guilty of the offence of attempting to cheat, 
{May Oung ^ J.) Mg. Po Hmyin v. Emperor, 

25 Cr, L, J. 1175 : 82 I. C, 39 : 1924 R. 241 : 

2 R. 53 : 3 Bur. L. J, 1. 

Ss. 420 and Offence under—Ele- 

ments of— Intention to deceive^-Forging cheque 
— Cheating. 

The accused having no account at a bank drew 
a cheque in a favour of a vendor of goods as if in 
payment of the price and signed the cheque with 
a name other than his real name. The cheque 
was dishonoured and it was found that the 
accused had drawn a cheque with a view to 
induce the vendor to deliver the goods. The 
accused was charged with offences under Ss. 420 
and 464, I. P. C. Hcld^ that the accused was not 
proved to have been guilty of an offence under 
S. 464, I. P. C. but that he was guilty under 
S. 420, I, p. C. To constitute an offence under 
S. 464, I. P, C. the intention must be proved to 
be to cause it to be believed that such document 
was made or signed or executed by, or by the 
authority of, a person by whom or by whose 
authority it was not made or signed. {Walmsiey 
and Muketjee, 77.) Martin^^ale v. King Empe- 
1925 Cal. 14 : 40 C. L. J. 256. 

S, Removal of dead tree— Mischief 

The cutting and removal of “dead jack-fruit 
tree standing on the homestead of the tenant by 
a servant of the landlord does not constitute ’the 
offence of mischief. {Newbould and Ghose, JJ.) 
Sarat Chandra Sen v, Yakub Taluqdar« 

1924 Cal. 805 ; 28 C. W. N. 736. 


proceeding with the construction of the wall. 
Held that the accused had pulled down the 
addition to the wall under a bona fide claim of 
right and that he was not guilty of the offences 
under Ss. 426 and 451, I. P. C. with which he 
was charged, (Marten and Fawcett, JJ.) Empe- 
ror V. Balakrishna Narhak. 

26 Bom, L. E. 978 : 1924 Bom. 486, 

— S. Charge under— Acquittal— Com- 
pounding of case hy complainant — Sanction of 
master of complainant not obtained — Effect. 

The complainant compounded a case which 
he had instituted against the accused and the ac- 
cused were acquitted. Subsequently the com- 
plainant’s master alleged that the complaint bad 
been filed under his authority and that he had not 
given sanction for withdrawal of the case or for 
compounding it. Held, that the acquittal of the 
accused was quite legal and proper and so long 
as the order stood, it was a bar to a further trial 
of the accused on the same charge, [Boys, J.) 
Harbans V . Emperor. 

22 A. L. J. 820 : L. R, 5 A 143 (Cr.) : 

1924 A , 778 : 83 1. C. 658 : 10 0. & A. L. R. 944. 


S, 4S0 — Mischief — No finding as to 
ownership of property. 

1924 Oudh 132 (1). 


o. *± 00 — ivnsctuej oy jire—t. s senttaLs o 

offence— Setting fire to building— Death of child. 

It is absolutely necessary in order to convict 
the accused under S. 436, I, P, C, to prove that 
the building which he destroyed came within the 
category of a building ordinarily used as a place 
of worship, as a human dwelling or as a place for 
the custody of property. The words ^‘ordinarily 
used ^ in S, 436, I, P, C. do not mean that other 
buildings are from time to time used for such 
purposes, but they mean that the particular build- 
ing which is the subject of the offence was itself 
used* It was found that the accused had set fire 
a chaupal as a result of which a child was burnt 
J? i proved that the accused new 

that the chaupal had been used as a place of 
dwelling or that there was a child inside the 
chaupal. that the accused was not cruiltv 

under S. 304, I. P. C, but under S. 426 I.^P C 
[Walsh, A, C, 7,. and Ryves, 7 ) Khanjan v. 
Emperor. L, E. 5 A. 140 Cr : 82 1. C 54 • 

1924 A. 781 ; 25 Cr. L. J. 1190*. 


451— trespass— Mis- 
chief— Party Wall— Raising height of—Demoli- 
iion by neighbour— Bono, fide claim of right. 

There was a dispute between two neighbours 
over what was alleged by the accused to be a 
party wall belonging to himself and the com- 
plainant. The complainant in spite of a notice 
to the contrary had proposed to erect an addition 
n a accused gave notice on 

®^ect an addition to 
the wall but on 12-3-’24 the conplainant proceed- 
the wall in order to support a stair- 
case he was putting up. The same evening the 
accused palled down that addition which cofsist- 
ftlm added or raised brickwall. The accused 
mstituted a cwiTsuit and obtained an interim 
injunction restraining the complainant from 




croyyass — UTpeilce Of- 


Intention essential. 

The offence of criminal trespass is not com- 
plete unless there is an intent to commit an of- 
fence or to intimidate, insult or annoy some one 
in possession of property. It is not enough that 
the accused should know that his act is likely to 
have such effect, 41 M. 156 (F. B.) Ref. (SpeLer, 
J.) Narayana, In re. 20 L. W, 239 : 

82 I. C. 149 i 26 Cr. L. J. 1221, 


448 and 452 — Criminal 
V^^s—Bssentials of offence— Search after Vi 
girl kidnapped away, 

_^_Ayoung girl who was about to be mai 
disappeared from her parents’ house. Sh; 
after she was reported to be living with the ( 
plainant in his house. The parents and I 
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relations (who were the accused) went to the 
house of the complainant and in his absence for- 
cibly removed the girl to their house. The com- 
plainant alleged some sort of a marriage but there 
was no proof of that. Held that the accused had 
not committed any offence under S. 441, I.P.C. 

The essence of an offence under S. 441, I.P.C. 
is the intent in committing the trespass and 
merely to trespass is not ordinarily an offence. 
It must be proved that some criminal intent 
was present in the mind of the accused and it 
does not at all follow that because an act is un- 
lawful and is one that the civil law will restrain 
or for which it will compensate the injured party 
in damages, it is necessarily criminal. [Motisa- 
gar, /.) Rehana v. Emperor. 5 Lah. 20 : 

81 I. C. 351 : 1924 Lah. 449 : 25 Or. L. J. 815 

S. 441 — Essentials of offence — Invitation 

by inmate of house — Presumption, 

The accused at the invitation of a lady in the 
house entered the house at night for carrying on 
an intrigue with her. He did not expect that his 
intercourse would be interrupted or that his 
presence would be noted by others. Held,, he had 
no intention of causing annovance and that no 
offence was committed. [Martineau, 7.) Asa Ram 
V, Emperor. 25 Cr. L. J. 751 ; 81 1. C. 239 : 

1925 Lah. 23. 

S, ^^2— ''Building" meaning of—Wehra 

used for custody of property. 

A wehra” used for custody of property is a 
building within the meaning of S. 442 of the 
Penal Cede, 35 P. R. 1879 followed. {Malan, J.) 
Niamat a;. Emperor. 

1925 Lah. 117 : 6 Lah. L J. 385. 

S. 442 — Courtyard hotmded by walls — No 

■door— If a building. 

A court yard bounded by walls on all the sides 
without a door opening out anywhere, is not a 
building for the purposes of S. 442, I, P. C. {Marti- 
• neau, J,) Buta v. Emperor. 77 I. C. 809 : 

9 Lah, 623 : 25 Cr. L. J. 457. 

S. 442 — Entry, meaning of. 

77 I. C. 446 : 25 Cr. Li J. 398. 

S. 447 — Criminal trespass — Intention — 

Vacant land — Assertion of right. 

Where certain vacant land was in the posses 
sion of the complainant, the accused who were 
the headmen of the village and looking after the 
affairs of the village temple entered upon the 
land alleging that it was the property of the tem- 
ple, and put up a water pandal in the place. Held 
that the accused having acted bona fide there 
was no question of criminal trespass. {Krish- 
nan, J.) Jambulinga Chetty v. Emperor. 

1924 M. W. N. 546 : 1924 Mad. 862 : 

47 M. L. J. 437. 

— -S. 447 — Intention to annoy — Question of 

inference. 

The essence of an offence for which a man may 
be convicted under S. 447, I. P. C. lies in the in- 
tention of the accused to commit an offence or to 
intimidate, insult or annoy any person in posses- 
sion of the property with reference to which the 
.trespass is made. A distinction should be made 
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between the civil wrong and the criminal offencet 
There may be an intent to annoy without any 
primary desire to annoy, as a man is in law pre- 
sumed to intend the natural consequences of his 
act. It is a matter of inference to be drawn from 
the circumstances of a case. {Wazir Hasan, 
A. J. C,) Emperor v. Jag Mohan Das. 

1924 Oudh 297 : 75 I. C. 292 : 24 Cr. L. J. 916. 

S. 448— Criminal Trespass — Thandika 

property — Entry by member of the public. 
xVIaUng'^Sheve Ku V. Emperor. 75 I. C. 353 (2). 

Ss. 448 and 452 — Elements of offence — 

House trespass. 76 I.C. 392: 25 Cr. L. J. 168. 

448 — Entry with bona fide claim of righ t 

— Offence. 

An entry into a house in assertion of a bona 
fide claim of right cannot constitute ciiminal 
trespass, which requires an intent to commit an 
offence or to intimidate, insult or annoy any 
person in possession. {Ross, J,) Debi Dayal v. 
Emperor. 1925 P. 167 ; SI I. C. 823 : 

25 Cr. L. J. 1047. 

S. 448 — Intention — Proof of. 

In the Case of a conviction for criminal tres- 
pass, there must be a clear finding as to intention, 
From the antecedent circumstances and conduct 
of the parties, if the court thinks the trespasser 
knows that his act would cause insult or annoy- 
ance, it can infer such an intent. {Kinkhede, A. 
J. C.) Bhagwantrao V. Champat Rao, 

1925 Nag. 50 : 81 I. C. 716 ; 25 Cr. L. J, 1004. 

S. 456 — Non-production of house owner. 

The mere non-production of the owner or per- 
son in actual possession of house does not viti- 
ate conviction under S. 456 (12 A, L. f- 151 Dist.) 
Boys, J.) Manni V. Emperor. 

1924 A. 764 ; L. R. 5. A. 127 (Cr.). 

Ss. 457 and Essentials of. 

Before convicting a person of an offence under 
S. 457 when the offence charged is house trespass 
with intent to commit adultery, the Court has to 
be satisfied there is no consent or connivance by 
the husband. {Greaves and Duval, 77.) Balaram 
Kundu V. Emperor. 

25 Cr. L. J. 1186 |2) : 82 I. C. 50 (2) : 

1925 Cal. 160. 

I S. 458— Scope of. 1924 A, 78. 

Ss. 463 to 467 — Scope of. 

S, 195 (1) C. of the Criminal Procedure Code 
refers to an offence described in S. 463, I, P. C. 
and the latter is used there in a comprehensive 
sense so as to embrace ail species of forgery and 
includes a case falling under S. 467, I. P. C, 
[Martineau, J.) Khainath Ram v, Malawa Ram. 

5 Lah. 550. 

8. 464 — Expert evidence — Not Corrobo- 
rated — Expert not called as witness. 

77 I. 0. 423 : 25 Cr. L. J. 375. 

Ss. 465 and All I— Application for appoint^ 

ment — Forged certificate affixed — Offence. 

An applicant for an appointment appended to 
his appliction a forged certificate. Held, his object 
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tvas to obtain wrongful gain and he was guilty 
of offences under Ss. 467 and 471, I. P. C. [Mac 
Cott, J. C.) Nga Ba Thein V. Emperor. 

1925 Rang. 9: 76 I.C. 225 : 25 Cr. I. J. 129 

. Ss. 466 and Conviction for forgery 

and using as genuine a forged instrument — 
Legality of. 

There is nothing illegal in a person being con- 
victed for forgery and also for using a forged in- 
strument as a genuine one The offences are 
separate and if both are committed separate con- 
victions are legal.. [Ballifax, A. J.C,) Gajanan 
Sakharam V. Emperor. 

1925 Nag. 162 (1) ; 77 I. C. 825 : 25 Cr, I. J. 473. 

S. 467 — Forgery of document — No inten- 
tion to use — Offence. 

It is an offence under S. 467, I. P. C. to forge 
a document, even though there is no intention to 
use the same. \Waz’r Hasan, J C. and PuUan, 
A. J. C,) Surat Bahadur v. Emperor. 

11 0. 1. J. 640 : 1 O. W. N. 862 : 
25 Cr. L. J. 1162 : 81 I. C. 986 : 1925 Oudk 158. 

S. 467 — Forged receipt — Writer — When 

can he convicted. 

A person who wrote a forged receipt cannot be 
convicted under S. 467, I. P. C. in the absence of 
evidence that he was present at its execution or 
that he helped any person to use it, [Graves and 
Duval, JJ,) Mazher Ahmed v. Emperor. 

82 I. C. 261 : 25 Cr. L. J. 1253. 

Ss. 467 and 471 — Misappropriation — 

Making false receipt for fine paid into Court. 

Where the bench clerA of a f^ub-Divisional 
Magistrate's Court received a sum of money, 
being the amount of fine levied on the payer, and j 
misappropriated it and with a view to screen the 
misappropriation made a faPe receipt he is 
guilty of offences under Ss. 467 and 471, I. P. C. 
[Heald, J,) Nga Ba Sein v. Emperor. 

35 Cr, h. J 1378 : 83 I. C. 338 : 1924 R 331 r 
3 Bur. L. J, 113. 

S. 471~GMt7fy intention necessary. 

A finding that the articles were possessed by the 
accused dishonestly with the knowledge or with 
reason to believe that they were stolen property 
is necessary for conviction. Mere possession of 
stolen property is no offence. To retain valuable 
property which does not belong to the accused 
does not in itself prove that a man’s possession 
is dishonest. [Campbell, /,) Arjan Das v. The 
<^ROWN. 1923 Lah. 340. 

S. 471— ?7s5 of a forged document — What 

constitutes— 'Court need 7tot act upon it. 

A suit for redemption was decreed over-ruling 
the plea of the mortgagee that he had purchased 
the property by a Kobala. The mortgagee filed 
an appeal and along with his memorandum of 
appeal filed the Kobala. The appeal was decreed. 

It was found that the Kobala was a forged docu 
ment. Held that the accused had committed an 
offence .under S. 471, I. P. C. It is not necessary 
that the court should have accepted the docu- 
ment to constitute the offence of using a false 
document. Even if a man uses a false document 
to support a good title, he is guilty of an offence 


RENAL CODE, S. 494. 

under S. 471, f. P. C. [Newbould and Ghose^ JJ, 
Emperor v. Bansi Shetkh. 

1924iCal. 718 ; 83 T,C.*504 : 51 G. 469. 

' S. 472 — Applicability — Taking impres- 
sion of seal — When offence. 

S. 472 covers onlv the case of a counterfett of 
an existing thing. To take the impression of 
an old seal on a piece of paper is nor an offence 
unless it is proved there was an intent to use it 
in a dishonest manner. Wazir Hasan^ JC, and 
Pullan, A. J. C.) Surat Bahadur v. Emperor, 

11 0. L J. 640 : 1 0. W. N 362 : 
81 I. C. 986 : 25 Cr. I. J. UQ'z • 
1925 Oudh 158. 

S, Charge under — Amendment of 

Cr. P. Code — Trial by Magistrate— Lego lily of 
A criminal case was commenced i i the Court 
of First Class Magistrate and irsolved charges 
against the accused under Ss. 405 and 477-A , I. 
P. C. At the time the case commerced the charge 
under S. 477-A was exclusi^^ely triable by a Court 
of Sessions. Since the amended Cr. P. Code 
came into force charges under S. 477-A were 
triable by a Magistrate with first class powers. 
Held, that the trial by the Magistrate after the 
amended Code came into force of the charges 
under Ss. 408 and 477-A I, P. C. was quite legal 
and proper. The amendment of the law which 
enables a Magistrate with first class powers to 
try charges under S. 477-A . I. P. C. is a matter 
of procedure only and the amending Act applies 
notwithstanding that the case was commenced 
before the amending Act came into force. 
[Greaves and Duval, //.) Rajib Lochan Shaw 
V. JoGESH Chandra, 

1924 Cal, 983: 28 C. W. N. 998. 

S, A%2—Mark used for 6 years— If be- 
comes a trademark— Actual deception— Evidence 
of — If necessary. 

Fora conviction under S. 482, evidence of 
actual deception is not necessary. It is enough 
if the court finds on a comparsion of the two 
trade marks that the accused was likely to de- 
ceive. 

Using a mark for a period of 6 years in respect 
of goods sold, makes such a mark a trade mark. 
(Greaves and Panton, J}.) Lakhan Chandra 
Basak V. Fmpfror. 

1925 Cal. 149 : 81 I. G. 922 : 25 Or. L. J. 1098. 

489-B—f/.<:t?fg forged note as genuine ■ 

— Knowledge — Proof of. 

To convict a man under S. 48<^ B. for using a . 
forged note as genuine, the possession of the note 
does not necessitate his explaining his posses- 
sion, but the prosecution must prove he knew it 
to be forged when he passed it. [Kennedy, A. 

J. C.) Emperor v, Habu. 

81 I. C. 561 : 25 Cr. L. j. 935. 

494 ---Bigamy — Anand marriage — 

mona, 

A Mona Sikh can validly perform his marriage 
under the Anand rites, and in respect of the 
same, the offence of bigamy can be coramilted 
[Moii Sugar, J.) Walu Ram v. Emperor. 

82 I. C. 277 : 25 Cr. X. J. 1269,: 
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S, 494 — Bigamy — Offence under — Trial ' 

for— Forum — Territorial, Cr. P. Code, S, 177. 

3 Pat. 417. 

S. 4:9^— Offence under — If triable by, 

first class Magistrate. i 

Under tbe Criminal Procedure Code as amend- | 
ed in 1923 a first class Magistrate can try an 
offence of bigamy without committing it to the 
Sessions. {Dalai, J. C.) Dal Chand v. Ram Lal. 

25 Cr. L. J. 39 : 75 I. C. 727 : 1925 Oudh 60. 

S. 498— Complaint by husband — Death 

of husband — Prosecution if abates. 1924 Lah. 72. 

S. 499 — Defamation — Accused if must 

actually utter defamatory words — Use of such 
words by another and accused adopting them if 
enongh — Married woman — Imputaiion of unch- 
astity to—Complaini by husband — Rights of — 
Penal Code, S. 499 — Criminal Procedure Code, 
S. 19^ — Effect, 

To be guilty of the offence of defamation it is 
not necessary that the accused should himself 
have actually uttered the words complained of. 
Where another person uses defamatory words 
purporting to report what the accused himself 
bad told him and the accused, who is present at 
the time, bv his conduct and by a few words 
which he speaks, intends to give and does give 
the impress! in that he adopts the words of that 
other as bis own, the accused is guilty of the 
offence of defamation. By assenting by conduct 
and suggestion to what be himself is reported to 
have said, the accused in effect utters the words 
imputed to him. 

Where a married woman is defamed by im- 
putati(jn of unchastity, her husband is a person 
aggrieved under S, 198, Criminal Procedure 
Code, and has the right to prefer a complaint of 
defamation. [Venkatasubha Rao, J) Appanna 
.V, AkkaNNA. 20 L. W. 921 : 47 M. L. J. 746. 

S. 499 — Defamation — Intention — Injttry 

to reputation. 

A person commits defamation within the mean- 
ing of S. 499, I. P. C., who publishes any imputa- 
tion concerning any person intending to harm 
the reputation of that person whether harm is 
-actually caused or not. A person who publishes 
defamatory matter against another in a case not 
■ covered by any of the exceptions cannot escape 
punishment on the ground that the reputation of 
-the person attacked was so good or that of the 
person attacking was so bad, that serious injury 
to the reputation was not in fact caused. [Daniels, 
J.) Ram Narain v: Emperor. 1924 A'-566 : 

22 A. L. J. 639 ; L. R. 6 A. 119 (Cr.) ; 83 I. C. 503 

*8. 499 — Good faiih-^Discussion of public 

.questions. 

Law d'^es not permit a lower standard of good 
faith in defamatory statements in the discussion 
of public statements. Any criticism must be justly 
and reasonably deducihle from the public conduct 
in question. {Kennedy, J. C and Madgavear, 
A. J . C.j Hiranand V , Emperor. 

17 S. L. B. 245; 1924 S. 129 : 

76 I. C. 230 : 25 Cr. L. J, 134. 
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— Ss. 499 and 500 — Religious controversy — 

Personal character or respectability not assailed 
— Violejit language —Defamation, 

In reply to a book written by the complainant 
attacking Vaishnavism and its founders, the 
accused retorted by a similar publication and 
both books dealt with highly controversial reli- 
gious matters. Very violent language was used 
in the latter about the complainant. Held, it did 
not amount to defamation, as the personal char- 
acter or respectability of the complainant was 
not in any way assailed. {Madavan Hair, ] .) 
Kumaragurudasa Swamigal V . Krishnasvvamy 
MudaliaR. (1924) M, W. N. 768 : 

1924 Mad. 898 (1): 47 M. L. J. 664. 

S. 499— Exception— Defamatory State- 
ment — Imputation against medical man— Want 
of due care and attention — Considerations of 
public good — Acquittal — Interference on appeal. 

The accused was charged with an offence 
under S. 500, I. P. C., in respect of a pamphlet 
issued by him containing statements that the 
complainant, a medical practitioner, had in pur- 
suance of conspiracy drugged a patient, made 
him unconscious and caused him to be removed 
to the cremation ground. The accused pleaded 
justification and that he bona fide believed in the 
truth of his statements. The Magistrate on an 
investigation of various medical works found that 
the prescription given by the complainant was 
not appropriate for bribery colic from which the 
patient was suffering and that the symptoms of 
the patient showed signs of arsenical poisoning. 
The Magistrate found that in those circumstances 
a prudent and reasonable man would draw the 
conclusion that the medicine administered to the 
patient caused his collapse and the conduct of 
the complainant suggested criminal conspiracy 
to a prudent mind. Held, (1) that the Magistrate, 
being untrained in medicine, was not justified in 
embarking on an enquiry into medicine without 
expert assistance and that his conclusions were 
unsound and valueless ; (2) that it was not shown 
that the accused acted with due care and attention 
when he published the statements in question ; 
(3) that the fact that certain evidence was pro- 
duced at the trial could not be utilised for the 
purpose of establishing due care and attention 
attribued to the accused, unless it is also shown 
that the information was in his possession at the 
time when he published the statement ; (4) that 
Exc. 9 to S. 499, I. P* C., did not protect the 
accused inasmuch as the publication was not 
made in good faith ; (5) that the absence of good 
faith was pro^^ed by the flimsy materials on which 
the statement was based and the absence of any 
evidence that the accused made any enquiries 
before publication or had at his disposal or in his 
knowledge any of the evidence produced at the 
trial ; and (6) that in the absence of good laith^ it 
was not necessary to inquire if the public good 
was involved in the publication. 

Though the High Court hesitates to interfere 
when an accused has been acquitted and it does 
not do so unless there has been a miscarriage of 
justice, yet in the circumstances of the case having 
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regard to the fact that there was no justification 
for the statements complained of, and that there 
was no evidence to support them, the High Court 
interfered in appeal and convicted the accused. 
[Greaves and Panton, JJ.) Emperor v. Purna 
Chandra Ghose. 28 C. W. N 579: 

83 I.C. 631 : 1924 Cal. 64. 


S. 499 — Exception to — Panchayat— State- 
ment that person was unchaste — Good faith. 

Where the accused made a statement at a caste 
panchayat that a child was born to a woman of 
adulterous intercourse, it amounts to defamation 
unless he proves it was true or that he made it in 
good faith. [Hallifax, A. 7. C.) Baga Mahar v. 
Emperor. 1924 Nag. 172 : 76 I. C. 393 ; 

25 Cr. L, J. 168. 

S. 499 — Exception (9) — Defamation — Ap- 

plicahiliiy. 

When the complainant charged the accused 
with having defamed her by certain allegations 
made in a letter by his vakil, such as her unchas- 
tity, and bad conduct, in reply to a notice sent 
by complainant charging the accused with breach 
of trust and misappropriation, of her husband’s 
properties, and the Magistrate discharged the 
accused. Held on revision that the accused is 
protected by exception 9 to S. 499, and that the. 
statements made in the letter were matters 
affecting the common interest of the complainant 
and the accused, and that in the present case, 
where the accused, being the brother’s son of the 
complainant’s husband, had a direct interest in 
making the allegations of unchastity against his 
uncle’s widow, to deprive her life interest, and 
was within his rights in causing the letter to be 
written and the offence of defamation cannot be 
made out. [Odgers, J.) Sankamma v. Govinda 
Chetty. 20 L. W. 779 : 1925 Mad. 246. 

S. 499, Exception 9 — Defamation — 

Sectarian disputes — Excomimmi cation of a mem- 
ber of a community — Publication in course of 
duty— Good faith. 

The accused were the executive members of 
a caste association known as the Sourashtra 
Sabha. On a representation made to the vSabba 
that the complainant, one of the members of the 
community subject to the jurisdiction of the Sabha 
was liable to be excommunicated for a caste 
offence, notice was given to him to appear and 
answer the charge and on his refusal to do so an 
order of excommunication was passed against him. 
A report was drawn up of the Sabba*s proceed- 
ings and was published by the caste head (one 
of the accused) in accordance with the usual 
practice, to the heads of the community, in other 
places. The accused were charged with defama- 
tion. It was found that according to the usual 
procedure of the Sabha in question and other 
similar institutions a delinquent who refused to 
appear and answer the charge against him was 
liable to be excommunicated without further in- 
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guiry. Held, (1) that the accused having follow- 
ed the usual procedure of the Sabha in the pro- 
ceedings taken by them against the complainant 
could not be said to have been actuated by ma- 
lice, however defective that procedure might ap- 
pear to more judicial minds ; (2) that the accused 
were acting in good faith and in the interests of 
the community ; (3) that the publication of the 
report was made in the usual course of the 
accused’s duty to those who had a right to be 
acquainted with the matter in question ; and (4) 
that the accused were fully protected by the ninth 
exception to S. 499, I. P. C. [Wallace, J.) Ayya- 
swami Aiyar V. Annan Third mala Aiyar. 

19 L. W. 639 : 1924 M. W. N. 541 : 

1924 Mad 670 : 47 M. L. J. 8. 

S. 499, Exc. 10 — Defamation — Caste 

ex-communication — Communicahon of informa- 
tion as to — Privilege. 

The complainant was put out of caste at a meet- 
ing of his caste fellows for having taken water 
from an untouchable man. The accused told 
some of the members of the caste not to take- 
water from the hands of the complainant, as in 
that event they would incur the penalty of ex- 
communication. Held that the accused was not 
guilty of any offence and his case fell within 
exception (10) to S. 499, I.P. C, [Stuart, J.) Umed- 
Singh v. Emperor. 22 A. L. J. 79 : 

L. B. 5 A. 55 (Cr.) 77 I. C. 824 : 

25 Cr. L. J. 472 : 1024 

S. Report to police. 

Statements made in the course of judicial pro- 
ceedings are absolutely privileged. Information 
or a report made to the Police does not come- 
within this principle A report made at a police- 
station though not within the rule of absolute 
privilege which covers Judicial proceedings, is^ 
privileged, that is to say, the person 
making it has a right to make it if he honestly 
believes it, and the person receiving it has a duty- 
to receive it. But qualified privilege as the term 
indicates, provides only a qualified protection 
and the person charged with the defamation 
must prove that he used the privilege honestly, . 
and the onus of establishing that lies upon him. 
[Walsh, },) Lala Lachman Prasad Najju. 

1923 All, 167. 

S. Offence under— Essentials of— 

Intentional insult — Breach of the peace. 

An insult is no less intentional because it is ‘Tn-- 
cidental" -to another insult or even to another 
statement or proceedings which is not insulting. 
But to insult another intentionally is not an off- 
ence punishable under S. 504, I. P. C, unless the 
offender intends by that insult to provoke the other 
person into breaking the peace by assaulting him 
or getting him assaulted or reviling him in loud 
and angry tones or in any other way or at least 
knows that such a disturbance is a probable result; 
of his insult. [Hallifax^ A. /. C.) Siffles 

V. Dixit. 7 N. L. J. 124.. 

81 I. C. 903 : 25 Cr. L. J. 1079 : 1924 Nag, 121 (2)... 
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PENSIONS ACT S. 4. 

PENSIONS ACT Ss. 4 and 6—Jagir—Right io 
share— Suit for — Necessity for certificate of collec- 
tor—Omission to obtain certificate — Effect of . 

Where the plaintiff sues for a declaration that 
he is the sole owner of a certain share in a Jagir, 
the suit could not proceed in the absence oi a 
certificate granted by the Collector under S, 6 of 
the Pensions Act but the absence of a certificate 
is not a ground for a summary rejection of the 
plaintiff’s suit or appeal. The appeal was adjourn- 
ed for three months to enable the plaintiff to 
obtain a certificate from the Collector under S. 6 
of the Pensions Act. 25 All. 73 ; 27 I. C. 927 
followed. (Scott-Smith, A. 7. C.) Mahammad 
Barkat Ullah V. Faziullah. 6 Lah.L. J. 343. 

S. 4 — Kulkarni services — Commutation 

into cash allowance — Received by one co-sharer — 
Suit by other co- sharer— Certificate of Collector — 
Necessity for. 

Three brothers forming a Hindu family owned 
among other things certain inam, mirasi, patil 
kis and vatani lands-and also certain cash^ allow- 
ances. At a partition made in the year 1869 be- 
tween the three brothers, the aforesaid properties 
were kept, joint and left under the management 
of eldest brother with a view to '’collect the in- 
come and to divide it in equal shares among all 
the brothers. Subsequently in 1897 the brothers 
confirmed the aforesaid arrangement. The eldest 
brother died in 1689 and was succeeded by his 
adopted son who died in November 1918. On the 
death of the adopted son his widow assumed the 
management of the property. In 1914 a suit was 
brought for recovery of his share in the income 
of the properties by the plaintiff’s father, 
who was one of the three brothers, and the suit 
was compromised The plaintiff brought a suit 
for recovery of his share in 1921 in respect of the 
commuted payments of the kulkarni villages. 
Held that the plaintiff’s claim referred to grants 
of money made by the British Government with- 
in the meaning of S. 4 of the Pensions Act and 
that so far as those items were concerned 
a certificate of the Collector was necessary 
before the plaintiff could obtain a decree. 
{Shah, A.C. J. and Fawcett, 7.) Girjabai Shive- 
DEORAO V, Narayan Rao. 26 Eom. L. R. 1165. 

S. 4 — Motives of party — If can be looked 

into— Construction of Act. 

In determining the application of S. 4, Pen- 
sions Act, the Court should not enquire into the 
motives of the plaintiff. The provisions of the 
Act being in derogation of the ordinary rights of 
a citizen must be considered strictly. (Wazir 
Hasan, J.C.] Naqi Husain v. Mt. Chhaji Begam, 
80 I. C. 606 : 10 0. & A. L, R. 908. 

PLEABER — Rejection ot brief — Partisanship for 
one of the parties — Not a proper ground for re- 
jecting brief, if fee paid. See Practice, Pleader. 

10 0. & A.L.R. 459, 

PLEABER AND CLIENT — Appearance for oppo- 
site sides — Different stages of the same proceed- 
ing. 

The judgment-debtor engaged a vakil to object 
to the execution of a decree under S. 47 of the 
C, P. Code. The execution application was finally 


PLEA BER AND CLIENT. 

disposed of. Subsequently the same vakil was 
engaged by the decree-holder for making an 
application under O, 34. R. 6 of the C. P. Code» 
Held, that there was nothing improper in the 
vakil appearing for the decree-holder in the 
applicatiou under O. 34, R. 6. [Mookerjee and 
Dalai, 77.) Santi Lal v. Raj Narain 

L. R. 5 A. 565 ; 82 I. C. 65 ; 1924 A. 804. 

Compromise of case — Authority of 

Counsel — Practice, 

In a suit for recovery of the price of goods sold 
and delivered and for damages in respect of goods 
not taken delivery of, the plaintiffs valued their 
claim at Rs 25,508. Defendants admitted liabi- 
lity to the extent of Rs. 12,611 but had claimed 
Rs. 58,000 on account of various other transactions 
between the parties. When the suit came on for 
hearing defendant’s counsel in the absence of his 
client and without his authority consented to a 
decree in plaintiff’s favour for Rs. 22,177 reserving 
the defendants’ right to proceed with their claim 
in their own suit. The counsel was neither asked 
to settle the suit nor was any restriction placed 
on his discretion in the matter of compromise of 
the suit. Held that the compromise was within the 
apparent authority of counsel and was binding on 
his clients, the defendants. 

Per Richardson, J. A counsel has in the 
usual course full authority in the exercise of his 
judgment and discretion to settle or compromise 
a case on behalf of the client for whom he ap- 
pears. The client by retaining counsel has clcith- 
ed the latter with authority to act for him in the 
usual course and it would rather appear to be 
unjust to the opposing party that the compro- 
mise should be set aside and that proceedings re- 
opened. There must be some limitation of coun- 
sel's authority to compromise, express or other- 
wise, to enable the client to impeach the compro- 
mise as beyond counsel’s authority. [Sanderson, 
C J. and Richardson, J.) B. N. Sen & Bros. v. 
Chuni Lal Dutt & Co. 51 Oal. 385 : 

83 1. C. 611 : 1924 Cal 651. 

Negligence — Liability for— Claims allow- 
ed to become barred. 

Where the pleader was retained generally for 
all the cases of a Raj and was also paid a monthly 
salary for conducting all cases, his duty is to con- 
duct the cases entrusted to him by the agents of 
the Raj. In the absence of any special term in the 
contract to that effect the pleader is not bound to 
instruct the plaintiff or bis servants that they 
ought to take certain proceedings. The pleader 
could not be held responsible for allowing 
decrees to become time-barred provided he did 
not neglect to present the application for execu- 
tion when sent to him for that purpose. {Dawson 
Miller, C. J. and Foster, J,) Maharajadhiraja 
Sir Rameshwab Singh v. Narendra Nath Das. 

5 Pat. L. T. 355 : 2 Pat. L. R, 205. 

-Relationship between — General authority 

— Standing Vakil— Agency. 

There is no such thing as a standing relation 
of pleader to a person. A person is a pleader 
for another only when that other has occasion to 
employ him as such. That employment may be 
either to conduct a suit or advise him about some 
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matter in which legal advice is required : but 
there is no such general relationship as that of 
pleader and client of a standing and permanent 
character noon all occasions and for all purposes. 
An appniotment as a standing vakil does not 
create an agency for a particular case until a | 
vakalat is given. {Phillips^ J.) Mahboob Sir ; 
Frajvantc Sree Raja Parthasarathy Appa i 
Rao V. SuBBA Rao. 35 M. L. T. (H.C.) 84 : 

1924 Mad. 840 : (1934i M. W. N. 517 : 

47. M. L. J. 483. | 

'-Right of audience — Engagement of plea- j 

dey — Right of client to be heard in support of his | 
case— Default of pleader — Effect. I 

When a vakil represents his client the right of 
audie. ce is, for the time being, vested in him 
For the purpose of continuing the hearing or 
commencing tne hearing, he is the appellant If 
he is ab-ient there is default. Even it the client 
was physically present in Court, in the eve of law 
he was not present in such a sense as to prevent 
the absence of the vakil from being a default. 
But a C 3urt should not dismiss a ca e for default 
owing to the temporary absence of the pleader in 
a different Court but should give some time for 
the party to bring his pleader or adjourn it for a 
short time on terms as to costs, {Walsh, A C. J. 
and Ryves, J.) Sakalrai Dalu v. Mt Jadu 
f^ANi. L. E. 5 A. 615 : 80 I. C. 950 : 

1925 A. 58. 

PLEADINGS— Adm’ssions in — Construction of — 
To be read as a whole. See Admission. 

78 1. G. 542. 

— ; — —Alternative reliefs— Grant of one— If 
Plaintiff can claim both in appeal. Mr. Sarjo 
Kuar 77. Enait. ‘ 1924 A. 271. 

Case not specific in plaint — Prejudice. 

1924 Mad. 174. 

— -Case set up in plaint not proved -Effect . j 

1924 A. 150 

Plaint— False averments—Effect of 

— Relief awarded. 

A suit cannot be dismissed on account of a false 
averment in the plaint Courts must apply the 
law to the facts actually proved, even t mugh they 
showed the allegations of both parties to be un- 
true, incorrect or incapable of proof and judicial 
recognition, and give such relief as the facts 
Warrant, [Faker, O. J. C.) Faiz Mahomed v 
Sheikh Wajid. 1924 Nag. 189‘ 

Presentation out of office hour — Whe- 
ther proper, See C. P. Code, 0. 4, R. 1. 

20 L. W. 655. 

Proof— Misrepresentation that sale was 

a mortgage— Evidence —Attestation— Statement 
by vendor— Inference. 

On an issue as to whether the signature of a 
vendor to two sale-deeds had been obtained 
under a misrepresentation that they were really 
mortgage deeds the vendor gave no evidence as 
to any misrepresentation of that sort. In the 
attestation which had to be appended at registra- 
tion the vendor in respect of the said sale-deeds 
made a statement that he bad signed the docu 
ments in question not as sale but as mortgage 


I POSSESSORY TITIE. 

deeds. The trial Judge held that that statement 
showed the impression that the vendor was under 
and that it must be inferred that that impres- 
sion had been induced by the action of the o^her 
party. Held, that was impossible to draw such 
inference and that tne case set up was not made 
out (Lord Dunedin.) MahaRU Walad Lotu 
V. Khandu Walad. 20 L.W. 107 : 

L. E. 5 P. C. 132 : 80 I. C. 822 : 

26 Bom. L. E. 742 : 10 0. & A. L. R. 928 : 

1924 M. W. N. 645 : 35 M. L. T. .H. C.) 139 : 

1 0. W. N. 530 : 47 M. L. J. 128 (P.C.), 

Title acquired after filing of suit — 

Decree if can he given. 

Even if a plaintiff had no title at the time of 
filing the suit, a Court can proceed to give a 
decree on the basis of a title acquired during the 
pendency of the suit. [Krishnan and Ramesam, 
JJ.) PENDEKKALLU ThIMMAYYA V. SiDDAPPA. 

75 I. C. 112 : 1925 Mad. 63. 

; Title based on ownership — Adverse pos- 
session — Decree if can be awarded on — Pre- 
judice. 

Where a suit brought for possession is based on 
ownership, but the Court finds the plaintiff has 
aquired title by adverse possession and decrees the 
buit and it is not claimed that the defendant has 
been prejudiced or taken by surprise, there is 
nothing illegal in the procedure adopted. [Odgers 
and Hughes, JJ.) Mukambika Shettithi v. Shid- 
DAYA Shetti. 75 I. c. 613. 

POSSESSION — Animus Possidendi — Absence of 
title — Physical control — Effect. 

In the absence of title, law will raise from de- 
finite physical contrpl of land a presumption of 
possession of that which the possessor has 
shown a clear and unambiguous intention to 
possess. [Dass and Ross, JJ.) Tikait Thakur 
Narayan Singh v. Dildar Ali Khan. 

80 I. C. 544 : 3. Pat. 915. 

Suit fo) — Absence of title in plaintiff — 

Ejectment by defendant, 

A person in possession without title can main- 
tain his possession as against another person 
without title and if forcibly ejected by the latter can 
sue for possession. [Miller, C. J, and Mullick, J.) 
ARAL Ahir V. Baijnath Das. 1924 P. 709. 

POSSESSORY TITLE— Evidence of payment of 
revenue and receipt of rent is prima facie evi- 
denoe of heredif ary title to Zemindari but does 
not prove heirship to the last holder. 

The proof of possession or receipt of rent by a 
person who pays the land revenue immediately 
1 to Government is prima facie evidence of an 
estate of inheritance in the case of an ordinary 
Zemindari. The evidence is still stronger if it be 
proved that the estate has passed on one or more 
occasions from ancestor to heir. 1 I. A 268. But 
the mere fact that the plff. is in possession and 
pays Government revenue for the estate will not 
prove that he is the nearest heir of the last holder 
and if the property is not an accretion to the Raj, 
he cannot succeed onlv upon his possessory title. 
[Dawson Miller^ C. J. Mullick and Foster, JJ.) 
Harihar Prasad Singh v. Maharaja Kesho 
Prasad Singh. (1925) Pat 68: 5 Pat, L,T. Supp. 1. 



■977 


INDIAN DECISIONS. 


978 


POST OFFICE ACT {XIV OF 1866} S, 6. 

POST OFFICE ACT (XIV OF 1866) Ss. 6 and 34— 

Goods sent by value payable parcel — ■ Destruction 
of label — Sale by dead letter office — Liability of 
Post Office. 

A parcel sent by plaintiff by value payable 
parcel never reached the consignee. The label 
had become torn and in due time the parcel 
reached the Dead Letter Office, Eventually as.it 
was impossible to trace the parcel to its owner it 
was s )ld ior Rs. 15 Plaintiff claimed the value of 
The goods Rs, 85 - 8’0 from the Secretary of State. 
Held, that the defendant was liable and that he 
could not escape liability under Ss. 6 and 34 of 
the Post Office Act [Linds -y^ /,) Secretary of 
State v. Radey Lal. L. E. 5 A, 384 : 

79 I. C. 334: 46 A. 455: 1924 A. 692 (1). 

PKACTICE — Adjournment — Pending case — Not to 
be expected as a matter of course— Court entitled 
■'to exercise reasonable discretion. See C.P. 
Code. O. 47, R. 1, 51 C. 70. 

Appeal — New case when open. 

The general rule as to grounds of appeal is 
that a party is not entitled to relief upon facts or 
.documents not referred to or stated in the plead- 
ings, nor on any ground which has never been 
considered, taken or tried in the Courts below, 
unless it is a pure point of law going to the ques- 
tion of jurisdiction of theCourt below and capable 
of being determined without the consideration of 
any other evidence than that on the record. 
{Baker, J.C.j Mt Gowra v. Chaitram. 

1924 Kag. 372. 

appeal — New point of law — When 

allowed. 

Although a point of law may be taken in appeal 
■for the first time, yet it is subject to the well- 
recognised rule that the evidence on the record is 
complete and no further evidence is necessary to 
substantiate the point. [Jwala Prasad and 
Foster, JJ.) Nageshwar Bux Rai v. Biseswar 
Dayal Singh. 3 Pat. 236 : 

2 Pat. L. R, 58 : 78 I. C, 889 : 

5 Pat. I. T. 576: 1924 P. 446. 

■ — 'Appeal — Notice of, to be given before 

d>arfy can be adversely affected. 

The Commissioner is certainly not entitled to 
decide an appeal against a respondent who had 
never been summoned or heard. [Fremantle, S. 
M. and Burn, J. M.) Thakur RUDRA PRATAii 
J^arain Singh v. Mt. Ratan Dei. 

L R. 5 0. 46 : 11 O.L.J, 376. 

^Appeal — Presentation to wrong Court — ■ 

disposal by that Court — Appeal to High Court 

A decree was passed originaPy for Rs. 9, COO 
and odd. A sum of Rs. 8.000 and odd had been 
paid under the decree and the balance due under 
the decree together with interest thereon was 
about Rs. 2,033 for which execution was taken. 
An objection by the judgment-debtor to the ex- 
ecution of the decree was allowed The decree- 
holder preferred an appeal to the District Judge 
who dismissed it on the ground that no appeal 
lay to him inasmuch as the order fell within the 
provisions of O, 21. R. 58. C. P, Code. On 
second appeal to the High Court Held that the 
appeal to the District Court was incompetent and 

Y D .1924—62 
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that the appeal lay to the High Court. Under the 
ci ream Stan jes the High Court discharged the 
order of the District Judge and directed him to 
record on the memorandum of appeal presented 
to that Court an order of return for presentation 
to the proper Court to be signed by the Registrar 
in the High Court on the day tl'e case was heard 
in the H gh Court. [Chalterjce and Panfon, JJ.) 
Nagendra Lal Chaudhuri v. Ashraf Ali 
Chowdhury. 40 C. L. J. 288 : 1925 Cal. 2i2. 

Change of case— Suit for possession — 

Redemption if can be awarded. 

In a suit for possession by the mortgagee the 
mortgagor has no right to elect whether posses- 
sion shall be delivered or the mortgage redeemed. 
[Kendall, 4. /. C.) Thakur Prasad Siivgh v. 
Chandrika Prasad. 10 0 & A. L. E. 212: 

11 0. L. J. 436 : 81 I. C. 742 I 1925 Oudh 150 (2). 

Commitment — Procedure to be followed 

when High Cou*'t orders Committal to Sessions. 

Where the appellant was convicted under 
S. 379, 1. P.C, aud on a reference by the Sessions 
Judge for enhancement of sentences, the High 
Court set aside the cciiviction and ordered com- 
mittal of ihe accused to Sessions under S 397, 
and the coinmitting magistrate took the evi- 
dence afresh, and wrote a lor^g order, Held the 
Magistrate should have reopened the original 
proceedings, frame a fresh charge, and explain to 
the accused, require him to give in his list of 
witnesses for Se sions, and then write a short 
formal order of committal as under the orders of 
the High Court. [Carr, J.) Ngamyaing t>. 
Emperor. 2 Eang. 447 : 1925 Barg. 82. 

Consent order — Pariv disclaiming con- 
sent — Absence of prejudice — Procedure. 

A consent order was passed by Court, and there- 
after one of the parties stated he did not con- 
sent to the order or authorise his pleader to do 
t the same. It appeared that he did not suffer any 
prejudice by such order. Held, it could be allow- 
ed to stand, 47 M.LJ 164 F 11. [Madhavan Nair, 
J.) Vepari Daleppadu V. Thottadi Suranna. 

20 L W. 900, 

Costs — “ Costs to be costs in the cause 

— Order as to costs in an interlocutary applica- 
tion — Power of Court deciding main case to deal 
with costs. ’ See Costs. 26 Bom. L. E. 282. 

Costs — Preparatton of paper book — Ap- 
peal and Memorandum of Objections — Calcutta 
High Court Rules, Appellate Side, Chap 9, R. 25. 

Where there are papers common to the appel- 
lant’s list and the special list of the respondent 
with reference to his cross-objection the obvious 
course to pursue is that the costs of translation 
and printing of such common papers must to that 
extent, be apportioned, [Mookerjee and Chotz- 
ner, JJ.) Gobind Das Nath v. NrttyaKali 
Dasi, 39C.L.J. 342: 

80 I.C. 790 : 1924 Cal. 874. 

^Counsel — Admissions by— Effect. 

An erroneous admission by a Counsel on a point 
of law is of no effect and does not preclude a 
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party from claiming his legal rights in the appel- 
late Court. {Kendall, A. J. C.) Thakur Prasad 
Singh v. Chandrika Prasad. 

10 0. & A. L. E 212 : 

11 O.L.J. 436 : 81 X.C. 742: 1925 Oudh 150 (2). 

Counsel — Admission on a point of law 

— Effect, 

An admission of Counsel on a point of law will 
not bind the party and if the opposite party has 
not in any way been prejudiced by such admission 
the point can be raised in subsequent proceedings. 
{Moti Sagar and Martineau^ JJ) Nanak Chand 
V. Muhammad Khan. 1924 Lah. 702. 

Courts — Duty of — Application under 

wrong provision of law — Not ground to refuse 
justice 

A court in the administration of justice should 
not refuse an application which on the merits it 
ought to grant and in law can grant, 
simply because the applicant asks the Court to ex- 
ercise its admitted powers under a wrong section. 
Regard should be h^d to the substance rather 
than to the form of proceedings. [Baker, A. J. C.) 
Ibrahim v. Mt. Sugrabai. 7 N. L. J, 4 : 

20 N. L. R. 158: 75 I. C. 664: 1924 Nag. 77. 

Decree holder whether bound by way of 

res Judicata or dispendens in previous proceed- 
ings where he is not a party. Whether he can rely 
o n favourable findings. 

Where the decree holder in attaching the pro- 
perties of judgment-debtor contended that he was 
not bound by previous proceedings in which he 
was not a party which declared judgment-debtor 
was not the owner but relied on a favourable find- 
ing in the previous litigation. Held, a party who 
is not a party to any of the previous proceedings 
is not bound by the adverse findings against 
him nor can he take advantage of findings in his 
favour in the previous litigation. [Krishnan^ J .) 
Atmakur Chinna Chenchiah V. K. Kondayya. 

20 L. W. 798. 

Decree infiu duous—lf to be passed. 

It is one of the principles of law that a court 
should not pass a decree which cannot be given 
effect to. [Suhrawardy and Chotznef\ JJ,) Nea- 
JUDDiN V- Akamat Ali. 79 I. C, 365 ; 

1925 Cal. 411(2). 

District Magistrate must give explana- 
tion when ordered by. High Court to do so. 

Where the High Court issued a rule calling 
upon the District Magistrate to show cause why 
an appeal summarily dismissed should not be 
re-heard. 

Held, the Magistrate is bound to give reasons 
and should not merely say “I should not be 
justified in taking up their Lordships’ time over 
this trumpery case.” [Sanderson, C, J. and Pan- 
ton, J.) Ram Hari Chakravarthy v, Santosh 
Kumar Manna, 1924 Cal. 642. 

-Estoppel — Party accepting benefit under 

decree cannot appeal but can appeal if benefit is 
his even if appeal failed. 

A party Who has adopted an order of the Court 
and acted under it, cannot, after he has enjoyed a 
benefit under the order, contend that it is valid 
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for one purpose and invalid for another. But the 
principle does not apply where the benefit accept- 
ed would in any case be bis whether the appeal 
succeeded or failed. Where in a suit on a money 
bond payable with compbund interest the Court 
awards simple interest only, an appeal against the 
decree is not rendered incompetent though the- 
decree-holder accepts the costs deposited by the 
judgment-debtor on the basis of simple interest, 
subsequent to the filing of the appeal. [Chatter jee 
and Cuming, //.) Jogendra Nath Banerjee v, 
Khoda Buksha Biswas. 1924 Cal. 380. 

Examination of witnesses — Duty of 

Court — Commission, when to be ordered. See 
C. P. Code, O. 26, R. 4. 39 C. I. J. 595. 

p^iii Bench — 'Reference to— When to be 

made. 

Where a case was referred to a Full Bench 
because “ It is advisable that the rights of decree- 
holders against the property of a deceased person 
in the hands of his legal representative should be 
clearly defined,” Held that the reference was one 
which ought not to have been made. [Schwabe^. 
C. J., Coutts Trotter and Ramesam, JJ,) Kadir- 
VELU Sami Nayaker z/. The Eastern Develop- 
ment Corporation, Ltd. 

47 Mad. 411 : 34 M. L. T. (H. C.) 17 : 

(1924) M. W. N. 346 : 80 I. C. 163 : 

1924 Mad. 530 : 46 M.L.J. 61 . 

Government case— Government not en- 
titled to greater indulgence than ordinary piivate" 
litigants. [See C.P. Code, O. 47, R. 1) 51 C. 70.. 

■ High Court — Finality of order— Appeal 

from final order — Company — Winding up — En- 
forcement of payment of disputed debt— Abuse of 
process of Court. 

With respect to all courts, more especially 
Courts of record such as the Original Side of the 
High Court the order of Court is the order that 
comes to be embodied in the formal order drawn 
up and issued by the Court. When the first order 
of the Court is in the nature of a preliminary 
order, an appeal against the final order would be 
held to include any points decided for the pur- 
pose of the preliminary order. [Spencer, 0. C. J. 
and Srinivasa Aiyangar, JJ.) SatyarazU v, 
Guntur Cotton Jute and Paper Mills Co., 
Ltd. 1925 Mad. 199 : 47 M. L. J. 710. 

High Court— Judge of-, absent on other 

service— If ceases to be a Judge of the Court — Full 
' Bench judgment — Validity— One of Judges ab- 
sent on other duty when judgment was pronounc- 
ed— Effect. 

A judge of the High Court who does not resign 
his appointment does not cease to be a Judge of 
that Court during his temporary absence on other 
service. A Full Bench judgment of the High 
Court is not invalid merely because it was pro- 
nounced, at a time when one of the Judges con- 
stituting the Full Bench was absent on other duty.- 
[Spencet and Devadoss, JJ.) Meyyappa Chettiar 
V. Chidambaram Chettiar. 

(1924) M. W. N. 692 : 1925 Mad. 68: 

21L. W.!12 :47M. L. J|397. 
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High Court — Letters Patent appeal— New 

point — Not to he allowed. 

In a second appeal the Judge of the High Court 
is required by law to express his opinion on the 
question of law submitted to him, and if counsel 
chooses to submit to him questions of law based 
upon a statement of facts which they do not 
challenge* they cannot afterwards be heard to 
question it in a Letters Patent appeal. [Walsh, 
A.C J. and Ryves, J.) Bijadhar Bhagat v, Jeat 
Chamar. 22 A. L. J. 647 ; L. E 6 A. 404. 

80 I. C. 601 : 1924 A. 518. 

Inconsistent pleas — Party when estopped 

from putting forward — Plaint— Appeal— Differ- 
ent case set up. 

In a suit for possession of property the plain- 
tiff specifically set up her title and her right to 
possession of certain property on the allegation 
that under an award the person through whom 
the defendant claimed was a trustee for herself. 
On appeal she urged that under the award the 
defendant had only a life interest. Held, that the 
plaintiff had not really so changed her case that 
it would be just and proper to estop her from urg- 
ing what were the positions of the respective 
parties under the award. [Mitkerjee, J,) Mt. 
Durga Kunwar Mt. Chunna Kunwar. 

L. E. 5 A. 276 : 78 I. C, 633: 1924 A. 862. 

Issues — Possession and dispossession — 

Form of the issue. 

An omnibus issue framed by ■ the trial Court, 
“whether the plaintiff was illegally dispossessed " 
includes the issue whether the plaintiff was legally 
in possession and evidence on this point could 
have been produced. [Fremantle^ S. M-] Hazari 
V. Raghunath Singh. L. E. 5 0. 42 : 

10 0. & A, L. E. 317. 

Issue~^V agueness of — No prejudice. 

Where the vagueness of an issue has in no way 
misled or injured the parties, the objection as to 
the vagueness cannot be entertained in appeal. 
[Burn, J. M.) Ram Harakh v, Umadat, 

L. R. 5 0. 47. 

Legal representative — Application to 

bring on record put in under wrong provision of 

law — Power of Court to apply proper provision of 
law to the cases. See C. P. Code, O. 22, Rr. 3 

AND 10. 46 M, L- J. 341. 

Local investigation ■— Commissioner — 

Report of— Weight due to— Duty of Court to 
accept report of Commissioner unless based on 
bias or obvious mistake, See C. P. Code, O. 26, 

R. 9. 28 C. W. N. 318. 

• New pleas. 

It is not legitimate to raise in the Privy Council 
subsidiary points which were apparently neither 
raised nor canvassed in the Courts below. {Lord 
Shaw.) Sahu Ram Kumar v. Mahomed Yakub. 

L. R. 5 P. C. 89 : 
(1924) M. W. N. 431 : 1924 P. C. 123: 
34 M. L. T. (P.G.) 102 : 26 Bom. I*. E. 631 : 
20 I. W. 82 : 80 I. G. 203 : 47 M. L. J. 180. 

N ew plea— Question of law for first time 

in appeal. ‘ 
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Per Ramesan, ). [Jackson, J. doubting) : — 
Plaintiffs suing to set aside adoption by widow 
and defendants supporting it on the ground of 
consent of agnatic kinsmen, question of law as to 
necessity of consent of daughter’s sons can be 
raised for tlie first time in appeal provided oppor- 
tunity is given to defendant to prove daughter's 
sons did consent, [Ramesam and Jacl^son, JJ.} 
Anne Brahmayya2^. C. Rattayya. 

47 Mad. 716 : (1924) M, W. N. 844 : 

20 L. W. 503 : 1925 Mad. 67, 

Parties — Unnecessary party — Right to 

contest suit. 

A defendant who is not a necessary party to the. 
suit and who has no interest in the subject matter 
of the suit is not entitled to contest it. [Moti 
Sagar, /.) Shamsuddin v. Allah Dadkhan. 

6 Lah L. J, 351 : 1925 Lah. 65. 

Pleader — Rejection of brief — Partisan-^ 

ship with one of the parties. 

k lawyer has no right to reject a brief when 
offered to him on payment of fee agreed upon 
between the parties, on grounds of partisanship 
for a party to the litigation. [W azir Hasan, J. C.) 
Allahabad Bank, Ltd, v Bakhsh Singh. 

10 0. & A. L. E. 459: 11 0. L. J. 337 r 
80 I. C. 826 12) : 1 0. W. N. 279 : 1924 Oudh 372. 

Pleadings — Decree on entirely new case 

— Procedure. 

If a Court is of opinion that a plaintiff has not 
proved his case as made in the plaint, the suit 
should be dismissed or if it be of opinion that the 
plaintiff should be given an opportunity for 
amending his plaint, the Court should give such 
leave and give the detcndant an opportunity of. 
taking objections in respect of the amendments. 
[Suhrawardy, J.) Golak Chandra Nandy v, 
Nishi Chandra Sil. 73 I. C.«162.. 

Pleadings — Issues — Issue of fact raised 

during late stage of the argument. 

Where in a suit for damages for breach of 
contract all the evidence had been taken and dur- 
ing the stage of argument a plea was taken that 
the plaintiff had not applied for performance of 
the contract under S. 48 of the Contract Act* 
Held, that it would be highly unsafe to allow 
such a plea to be raised duing the stage of argu- 
ments. [Venkatasubba Rao, J.) Kandasami Naidu 
V , Gokuldas Madhouji & Co, 20 L. W. 564. 

-Pleadings — Only where a right that 

could be decreed exists and is taken away by Act 
of State, the plea of Act of state need be put. 

Wheie there existed a right either admited or 
that could be established by decree of Court, and 
that right, it was alleged, was taken away by and 
Act of State, Held, it would be necessary so 
specifically to plead but the moment that cession 
is admitted, the subjects necessarily become peti- 
tioners and have the onus cast on them of showing 
the acts of acknowledgment, which give them the 
right they wish to be declared. [Lord Dunedin.) 
Nayak Vajesingji V . Secretary of State for 
India. (1924) M. W. N. 694 : 1924 P. C. 216; 

26 Bom. L. E. 1143 : 22 A. L. J. 951 r 
L. R. 5 P. G. 199: 40 C. L. J. 473: 82 I. C. 779t 
21 L, W. 28 ; 61 I. A- 357: 48 Bom. 6l3t 
47 M. I. J. 574. 
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Pleading-— Variation between pleading 

and proof is not always fatal to suit or defence, 

!<■ is not everv variation between pleading and 
proof which is fatal to a suit or a defence. Where 
a custom w^as alleged in defence but not proved 
-and it was not framed as a distinct issue. 

Helds that it did not prejudice the defence. 
{DamelSs J ) Sultan Hussain •d, Jwala. 

1924 All. 831. 

Police recording evidence in investiga- 

Jion must attach papers to diary. 

The paper upon which the statement of a 
person examined by a Police Officer in investi- 
gation is written should be attached to the Police 
diary proper which should contain a narrative of 
events. [Kotval and Prideaux, A . J. C.) Laxman 
•y, Emperor. 25 Cr. L. J. 141 : 76 I. C. 237. 

1924 Nag. 33. | 

Precedents — Subordinate Courts — Duty 

to follow rulings of superior Court, 

A Court subordinate to a High Court is bound 
to follow the rulings of the High Court on any 
particular question and is not entitled to rely up 
on the dr-cisions of other High Courts which take 
a different view of the law. 

An appellate Court cannot set up for the first 
time a case of fraud which has not been referred 
to in the pleadings. {Devadoss and JacksoUs JJ.) 
Peri Ramaswami v, Chendra Kottayya. 

47 M. L. J. 840. 

Precedents — Value of — Ratio decidendi 

alone to be considered — Judicial Committee of the 
Privy Council— Decisions of — Weight due to. See 
Mahomedan Law, Dower. 40 C. L. J. 171. 

Pfl^Dy Council— Appeal pending before — 

.Death of parties— Representatives not impleaded. 

Where pending an appeal to the Privy Council 
some of the respondents died and their legal 
representatives were not impleaded. Held that the 
decree of the Privy Council was binding on the 
respondents’ representatives- {Phillips and 
^Odgers, JJ.) Kalyani Pillai v. Tiruvenkata- 
A^WAMI AiyangaR. 47 Mad. 618 : 

35 M. L. T. (H. C.) 50 : 20 L.W. 99 : 
(1924) M. W. N. 439 : 1924 Mad. 695 : 

47 M. L. J. 154 

T-Privy Council — Concurrent findings 

on questions of fact — Reasons different. 

On an issue as to the fact or validity of an 
-alleged adoption under Hindu Law, concurrent 
findings of the Trial Judge and the Appeal Court 
in India, even though based on apparently differ- 
ent and distinct reasons, will not be interfered 
with. 42 P. R. 147 Ref. {Sir John Edge.) Mx. 
Durga Devi v. Shambhunath. L. R. 5 ?. G. 83 : 
(1924) M. W, N. 434 {P. C.) : 20 L. W. 216 : 

1 0. W. N. 569 : 46 M. L. J. 661, 

Privy Council — Concurrent findings of 

fact. 

Under the practice of Privy Council concurrent 
ffindings of the lower courts on issues of fact are 
not open to review by the Board. {Lord Shaws) 
Chaudhuri Nusrat Ali V. Ghulam Sarwar. 

(1924) M. W. N, 429 : 11 0. L J. 433 : 
81 I. C. 1056 : 1 0. W. N. 336 ; 
10 0, & A. I. E. 885 : 17 L. W, 710 : 

1924 P. C. 232. 


PRACTICE. 

— — Privy Council — Criminal Appeal — In 

terference when justified. 

The responsibility for the administration of 
criminal iustice in India is one the Privy Coun- 
cil will neither accept nor share unless there has 
been some violation of the principles of justice or 
some disregard of legal principles. {Viscount 
Haldane Lord Dunedin, Lord Catson, Sir John 
Edge and Sir Lawrence Jenkins.) Emperor v, 
Rustam. 48 Bom. 515 : 26 Bom. L. R. 693 <P. C.l. 

Privy Council — Issue of fact — Finding 

of fact of Trial Judge reversed— Practice of the 
Privy Council in deciding questions of fact. 

In a suit for recovery of possession of certain 
ancestral property, the defendant contended that 
he was the adopted son of the last male owner. 
The trial Judge, on the issue of adoption, upon a 
review of the evidence, found for the plaintiff, 
but these findings were reversed by the Court of 
the ludicial Commissioner on appeal. Held, by 
the Privy Council that the Court of the Judicial 
Commissioner was substantially correct in its 
review of the evidence upr-n the que=;tion of the 
fact of adoption and that the judgment of that 
Court ought to be affirmed. In such questions of 
fact, their Lordships simply announced the deci- 
sion of the Board, without discussing in detail 
the views of the inferior Courts. {Lord Shaw.) 
Judawan Prasad t;. Shatruhan Prasad. 

26 Bom. L. R. 568 ; 1924 P. C. 208 : 

46 M .L.J. 625 (P. C.) 

Privy Council — Objection to jurisdictim 

must be allowed at any stage if the defect is 
manifest. 

An objection to the jurisdiction, however late 
in the day it may be raised, must be entertained, 
if it be that on the facts admitted or proved it is 
manifest that there is a defect of jurisdiction. 
{Lord Phiilimore,) Ram Lal HaRgopal v* 
KisanchandRA. 51 Cal. 361 

7 N. L. J. 62 : 20 N. L. R. ^3 : 

34 M. L, T. (P. G.) 62 ; 19 L.W. 549 : 

1924 P. C. 95 . 22 A. L. J, 386 : 

26 Bnm. L. R. 586 : 51 I. A. 72 : 

83 I, C. 531 : L. R. 6 P. C. 216 : 28 G. W.N. 977 : 

(1924) M. W. N, 79 : 46 M. J. 628. 

Procedure— Partition — Suit for—Preli* 

minary decree declaring plaintiff’s share — 
Defendant’s death subsequent to, and before final 
decree— Plaintiff becoming entitled to whole of 
suit property by survivorship — Procedure on — Ap 
plication to bring deceased’s daughter on record 
as legal representative — Application for amend- 
ment of plaint to include share of deceased also — 
Maintainability. 1924 Mad. 309, 

Relief claimable in prior suit.— Omission 

—Effect 

It is not permissible to a party to a suit to bring 
a separate suit to obtain the reliefs which were 
avilable to him in the previous suit itself or 
in execution of the decree in that suit. [Greaves 
and Chakravarty, JJ.) Saroj Bandhu Bhaduri 
V, Manik Sheikh. 80 I. C. 917 ; 1935 Cal. 305. 

- — Remand by Appellate Court-^Note of 

date for hearing. 
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PBACTIC^:. 

When a case is remanded by an Appellate 
Court, the proper procedure is to inform the 
pleaders of both parties of the date fixed for hear- 
ing, {Pearson and Graham, Debendra 

Narain Singh v, Narendra Nafain Singh. 

SO I. C. 678 . 1925 Cal 360. 

— Security for costs— Decision of single 

Judge of the High Court— Appeal— Power of 
High Court to demand security for co<its. See 
C. P. Code, O. 41, R. 10. 28 C.W.N. 676. 

Sind Court will respect Bombay decisions' 

The Court of the Judicial Commissioner, Sind, 
has alwavs paid great deference to the decisions 
of the B mbav High Court. {Kincaid^ J. C,, Aston 
and Mad^avkar, A. J. C.) Gunnis and Co. Ltd. 
V. Amanmal Tulsidas. 1924 Sind. 75 

— Subsequent events— Court if can take 

note of. 

A Court of first instance or an Appellate Court 
can, under proper circumstances, take note of 
subsequent events and give relief to parties on the 
basis of such altered conditions. {Kinkhede, A, J. 
C.) NARAYAN V. MT. 'tf'ULSHI. 

80 I. C. 607: 1925 Nag. 104. 

Subsequent events — Court if can take 

notice of. 

Generally a Court should adjudicate on the 
rights of the parties as on the date of plaint, but 
in exceptional circumstances such as to shorten 
litigation and to meet the ends of jushce a court 
can and must take notice of subsequent events. 
{Kinkhede, A. J. C.) Lala Anantaram v. Murli- 
DHAR, 1924 Nag. 204. 

— Subsequent events — Partition suit — If 

can be basis of decree. 

If in a partition suit there is a devolution of 
interest after the institution of the suit thatcan be 
considered in passing the decree and finally 
adjusting the rights of parties. {Baker, 0. J. C. 
and Haiti fax, A. J. C.) Mt. Radhabai v. Mt. 
SONI Bai. 1924 Nag. 188. 

Suspicion if ground for decision. 

v A Court’s decision must rest not upon suspi 
cion but upon legal grounds esiablisbed by legal 
testimony. [Kendall, A, J. C,) Zamin HUSAIN 
Khan v. Tasadduq alt Khan. 

80 I, C. 692 : 1925 Oudh 171. 

Trial — Evidence of witnesses — How 

taken — Consent of parties — Effect. 

It is clearly undesirable that vs^here a matter has 
to be decided on trial the Court should not bold 
the trial itself and letain the advantage of seeing 
the witnesses give evidence following the course ot 
the proceedings. But where the parties consent to 
evidence taken by another tribunal being evidence 
in the case, the procedure is validated. {Oldfield 
and Devadoss, JJ) KRISHNA Aiyar V The 
Official Receiver, Trighinopoly. 75 I. C. 445. 

Trial of suit — Advancement of hearing 

— Notice to parties essential. 

Where a court fixes a particular date for the 
hearing of a case but takes it up two days before 
the date fixed without notice to one of the parties 
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and passes a decree against him, the decree is 
liable to be set aside on that ground. [Campbell 
and Broadway, JJ.) Zulfikar Ali V. Nabi 
Bakhsh. 80 I. C. 324 : 1924 lah. 459 : 

6 Lah L. J. 155. 

Trial of suit — Connected cases — Agree- 
ment between counsel that one suit should he tried 
first and the other should follow the result of 
the first case — Binding n attire of. 

There were two cross-suits between two 
parties and counsel for both of them agreed that 
the first suit should be tried and that the second 
suit the subject-matter of which was essentially 
the same, should not be tried except to ascertain 
the amount due in case the first suit was decided, 
against the plaintiff. The two cases were put 
down for hearing on the same day and the pre- 
siding Judge stated that there was but one issue 
for trial in the suit and counsel for plaintiff agre- 
ed. After decismn of the first suit counsel for the 
defendant in the second suit (who was plaintiff in 
the first Suit) stated that the agreement made 
prior to the trial was not binding on the defen- 
dant in the second suit which should be tried on 
all the issues. Held, that the parties could not 
resile from the agreement already come to and 
that the defendant in the second suit must abide 
by it. [Alookerjee and Rankin, JJ) William 
Rowe Rae v. Lewis Pugh, 1924 Cal. 940 

39 C. L J. 637' 

Valuation of a suit — Discretion of plain- 
tiff — Purposely exaggeratered valuation — Not to 
be allowed. 

It is necessary in the interests of the litigant- 
public that a fair valuation should be put upon 
every suit. Fees on the higher scale are usually 
given and they are graduated according to the 
valuation fixed by the plaintiff. Obviously if a 
plaintiff is permitted to place any fanciful figure of 
the value of the suit, he subjects the defendant to 
an unfair burden as regards the costs which he is 
prima facie liable to pay bis counsel and also sub- 
jects him to a continuing possible liability to pay 
the plaintiff an amount by way of costs far in 
excess of the real value of the case. It is as much 
the duty of the counsel to protect his client from 
the liability to pay excessive fees as to protect 
him from an adverse decree. It is not sufficient 
for the written statement to allege that the valua- 
tion was excessive and to leave it at that. The 
counsel for the defendant, when first the excessive 
valuation came to their not’ce should at once 
before drafting any written statement, have 
applied to ihe court for an order on the plaintiff, 
to deliver particulars in writing of the valuation. 
[Mears, C. /. and Piggott, J ) Raja Udairaj 
Singh v. Secy, of State. 46 A. 553 : 

1924 A. 652 : 22 A. L. J. 446. 

PRECEDENTS-K^t/tifi of. 

In appreciating decisions of Court, it is neces- 
sary to ^emnm^e^ that a case is only an authority 
for the fatio decidendi. But this prircple is 
difficult of appl'cadon in the case of decisions of 
the Judicial Committee which in giving its 
reasons, has always a very scrupulous regard to 
the inconvenience that may be caused by ooiier 
dicta. [Rankin and Ghose^ JJ,) Sabur Bibi v. 
ISMiLE Sheikh, 40 C. I. J, 17 L . 
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3»RE-EMPTI0N. 

:PRE-EMPTIOK— — Effeci—Ptesence 
at the time of registration. 

A claim for pre-emption will not be defeated by 
the mere fact claimant was present at the time of 
the registration of the sale deed, as it does not 
amount to acquiescence. But if he took an active 
part in the negotiotions leading to the sale, in 
collecting money, etc., it amounts to acquiescence. 
{Harrison and Zafar Ali^ JJ-] Bhagat Ram v. 
Raghbar Dial, 79 I. C. 132: 1925 Lab. 57 

Acquiescence — Taking a lease from ven- 

dte^Presence during partition proceedings by 
vendee — Effect. 

Taking a lease from the vendee of the suit pre- 
mises or piesence at partition proceedings insti- 
tuted by the vendee does not amount to an 
acquiescence in the sale and does not bar a suit for 
pre-emption' {Broadway and Zafar AH, JJ.) ViR 
Singh v. Nihal Chand. 79 I. C. 140. 

Acquisition of title by vendees during 

suit — Effect 

Where at the time a pre-emption suit is filed 
the vendee defendant is not entitled to pre-empt 
he cannot by becoming a co-sharer during suit 
defeat plaintiff’s claim.- {Lindsay and Bulaiman^ 
JJ,) Shankar Lal y. Kirari Mal. 

1924 All, 81. 

—Basis of — Custom in the village. 

1924 A. 86. 

Burden of proof — Custom — Nature of. 

The burden of proving the custom lies on- the 
:plff. The plaintiff pre-emptor cannot succeed by 
merely proving that a custom of pre-emption 
exists in the village. He has to show that that 
particular custom exists which would entitle him 
to a decree against the defendant vendee. {Sulai- 
man and Kanhaiya Lai, JJ.) Lal ChaPd v. Ram 
Chand. 46 A. 674 : L. R. 5, A 469 : 

82 I. C. 526 : 1924 All. 753, 

— -Clause in wajib-ul-arz prescribing order 

of persons to whom vendor /s to offer property 
and clau>se giving order of classes entitled to pre- 
empt in case of sale — Difference. 

There is no difference in principle between a 
clause which casts a duty on. co-sharer to sell the 
property to the different classes of persons men- 
tioned in their order, and a clause which defines 
the classes of persons among whom the right of 
pre-emption would be enforceable whenever a 
sale was effected by a co-sharer in resoect of his 
share. {Sulaiman and Kanhaiya Lal, JJ.) Lal- 
CHAND V. Kamchand. 46 A. 674 : 

82 I. C . 526 : L. R. 5 A. 469 : 1924 All 753. 

‘-•Compromise decree— 'Failure to deposit 

money in time — Power to extend time. 

Where the plaintiff in a suit for pre-emption 
fails to deposit in time the full amount of money 
fixed by a compromise decree therein, the Court 
has no power to extend the time— In this respect, 
there is no diftenance between a compromise 
decree and one passed after contest. {Martineau, 
./,) Rahmat Khan v, Nawab Khan. 

80 I. C. 1012 : 1925 Lah. 91. 


PRE-EMPTION. 

Contract — Custom — Wajibml-arz — 

Record of custom in a village — Period with- 
in which right is to be enforced. 

The wafib-ul-arz of the “ Zeraima Khewat 
of a village does not embody the contract of pre- 
emption itself but is merely prima facie evidence 
that such a contract was entered into by the co- 
sharers at the time of the settlement. In the 
absence of anything to the contrary such a con- 
tract must be presumed to have been intended to 
hold good for the whole period of the settlemen t 
and not longer. In cases of districts which are 
not permanently settled such settlements are ordi- 
narily for fixed periods of 30 years. It cannot, 
therefore, be said that the contract of pre-emp- 
tion was for such an unknown or indefinite period 
as to make it void for uncertainty. The intention 
of the co-sharers obviously was to enter into a 
contract for the period of the settlement. There 
is no uncertainty as to their intention. 

So far as United Provinces are concerned, it is 
not possible to contend that a contract of pre- 
emption is against public policy. It is well- 
known that for a large number of years suits for 
pre-emption on the basis of contracts have been 
decreed by this Court. {Lindsay and Sulaiman, 
JJ.) Basdeo Rai V. Jhagru Rai. 

L. R. 5 A. 161 : 22 A. L J. 265 : 

46 A. 333 : 1924 A. 400. 

Contract — If enforceable against reprC* 

sentatives of parties — No time fixed for perform-^ 
ance — Effect. 

A compromise decree was passed in a partition 
suit under which a pre-emption right was reserv- 
ed in favour of one party in case of sale by the 
other. The latter died and his heir sold the 
estate, whereupon a right of pre-emption was 
claimed. Held, by Lindsay, J. the contract was 
enforceable against purchasers with notice. 

Sulaiman, J. — The contract was purely personal 
and being unlimited in time it is too vague and 
indefinite to be enforced against anybody except 
the actual parties to it. (Lindsay and Sulaiman, 
JJ.) Mirza Mahomed Jan v. Shaikh Fazal 
Uddin. 22 A, L. J 400 : 1924 A. 657. 

Costs awarded to pre-emptor — If can be 

deducted. 

Where a pre-emption suit is decreed with costs 
the pre-emptor can claim^to deduct the costs paya- 
ble to him out of the amount he is directed to pay 
as pre-emption price. If he does not do so, he 
must deposit the entire pre-emption amount within 
the time fixed, failing which the decree cannot 
be executed. [Broadway. Jf Wali Mahomed v, 
Kapuria Mal. 80 I. C. 416, 

Custom — City of Delhi — Bhofpura 

Mohalla. 

The custom of pre-emption prevails generally 
in the City of Delhi. Where a house has been 
the subject of sales and mortgages, this militates 
against the theory of its being a dharmsala. The 
Mohalla Bhojpura is not a defined sub-division 
of Delhi City and the custom of pre-emption 
prevails there also. {Abdul Raoof and Campbell, 
JJ.) Gokalchand V. Sanwal Das. 

5 haK 109 : 1924 Lah, 495 
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PRE-EMPTION. 

Custom — Division of village — Effect — 

wajib-ul-arz. 

According to the wajih - ul-atz of a village, there 
was a right of pre-eaiption in a village in favour 
of kinsmen and in default to co-sharers. The 
village was later divided and the wajih ul-arz 
provided for a similar right. Held^ as it was com- 
petent to the parties to abrogate the old custom 
or maintain it at the time of partition, a suit for 
pre-emption would still lie. {Lindsay and 
Kanhaiya Lai , JJ -) Beni Prasad v, Sheodin. 

22 A. I. J. 289 : 78 I. C. 586 : 

L.R. 5 A. 233 : 46 A. 361 : 1924 A. 425. 

Custom — Entry in Wajib-ul-arz — 

-Status of Mohtamims. 

There were in a village a class of persons 
known as. Mohtamims who collected rents from 
tenants, paid Government revenue and were in 
the habit of selling and partitioning their shares. 
According to the Settlement Report there were 
several kinds of proprietary tenure and of these 
were two classes one of which comprised pattidari 
Mahals in the possession of these Mohtamims. 
Reg. VIII of 1793 recognised the liability of the 
Mohtamims to pay the Government revenue. 
The wajib-ul-arz of the village recorded a custom 
of pre-emption and was verified by all the 
Mohtamims and some of the superior proprietors. 
Held, that the Mohtamims had some kind of 
proprietary interest in the village and that the 
custom of pre-emption recorded in the Wajib-ul- 
arz applied to them. {Lindsay and Kanhaiya 
Lai, JJy) Mahabir Singh v, Matabadal Singh. 

22 A. I. J. 441 ; 79 I. C. 327 : L. R. 5 A. 301: 

46 A. 549 : 1924 A. 735. 

—Custom — Existence of — Proof wajib-ul- 

Entries in — Proof of actual instances, 

In the absence of any contract proved to the 
'ConTjfary, the presumption would be that the 
entry in a wajih-ul- arz as regards pre-emption 
was an entry of a local usage and not of contract 
■to the other co-sharers. From the fact that the en- 
tire village had been free from sale or mortgage 
[i.e.) no sale or mortgage had ever taken place 
in the village, it could not be contended that no 
custom of pre-emption could possibly have grown 
up. It has never been laid down that in order to 
prove the existence of a custom, it is necessary to 
establish that sale or transfer had taken place 
prior to the establishment of that custom. It may 
well have been that the custom was so strong 
and so invariably complied with that no co-sharer 
had the courage of selling the property to a 
istranger. 

In a case where the particulars of a custom 
are fully set forth and any of these particulars are 
contrary .to or inconsistent with the Mahomedan 
law, it is apparent that that custom cannot be 
co-extensive with Mahomedan law. Where there 
is mention of the existence of a right of pre- 
emption without specifying how that right is to 
be enforced or exercised or without laying down 
the full particulars of that custom, the presump- 
tion is that the right of pre-emption is in accord- 
ance with the rights allowed by the Mahomedan 
law. 2 A. L. J. 482 ; 13 A. L.J. 704 Ref, Held, on 
the wajib-ul-arz that a custom of pre-emption 
^existed in the village and that it was part of that 
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custom that two demands would have to be made 
fn order that the plaintiffs should succeed. { Sulai - 
man and Kanhaiya Lai, JJ,) Jagmohan Prasad 
Brijendra Bahadur Stngh. 

22 A. I. J. 572 : L.R. 5 A. 369 : 81 I. C. 10 : 

46 A. 627 : 1924 A. 523. 

Custom — Partition — Effect of. 

A partition does not abrogate a custom of pre- 
emption. It persists after partition and is aopli- 
cable to all, who notwithstanding the partition, 
continue in the same relation or relations as 
formerly entitled them to pre-emption, 13 A.L. 
J, 236 foil. {Lindsay and Kanhaiya Lai, JJ.) Md. 
Nazeer V . Sheikh Md. Sulai Man. 

78 1. C. 659 : L. R. 5 A. 273 : 

46 A. 424; 1924 A. 603. 

Custom — Proof— Entry in Wajib-ul-arz 

— Interpretation. 1924 All. 123. 

Custom of — 'Proof of — wajib-ul-arz — 

Clause furnishing internal evidence against cus- 
tom —Presumption. 

In a suit for pre-emption plaintiff produced a 
wajih-ul-urz which contained a clause furnishing 
internal evidence negativing the existence of a 
custom, Held, that no custom of pre-emption 
had been proved to exist 22 A. L. J. 561 foil. In 
the year 1796 A. D. the villages in question were 
owned by one proprietor. At the time of the plain- 
tiff’s suit for pre-emption it was found that all 
the co-shares were the descendants of the origi- 
nal proprietor. The wajib-ul arz relating to the 
village eontained a clear entry of a record of cus- 
tom. Two sales were proved to have taken place, 
one in favour of a co-sharer and the other in fav- 
our of a stranger but a portion of the property 
had been re-sold eventually to the vendors. Held, 
that the presumption arising from the entry in 
ths had not been rebutted. {Sulai- 

man and Kanhaiya Lai, JJ.) Beni Madho 
Tewari V . Ram Sundar Tewari, 

22 A. L. J. 785 ; L. R. 5 A . 56 1 : 

80 I. C. 902 : 1924 All. 859. 

Custom — Proof oy-wajib-ul-arz — Entries 

in — Value of — Consent of co-shares — Evidence of. 

The wajih-nl-arz of a village in Oudh prepar- 
ed at the first regular settlement provided that a 
co-sharer was at liberty to transfer his share to 
any one whom pleased At a partition of the vil- 
lage in 1886 another wajib-ul-arz was prepared 
expressly providing for pre-emption. In a suit for 
pre-emption in respect of sale in the village. Held, 
that the original wajib-zU-arz impliedly negrdived 
the existence of any custom of pre-emption and 
its terms were inconsistent with the existence cf 
any custom of pre-emption. The custom of ex- 
cluding the right of pre-emption could be validi- 
ly superseded by the agreement of the proprie- 
tors of the village and such an agreement would 
bind their successors in title. 22 O. C. 20 foil. 
An agreement to supersede the custom is one in 
relation to the right of transfer of the proprietary 
interest in the soil of the village and such an ag- 
reement must therefore run with the land. {Syed 
Wattir Hasan and Neave, JJ.) Maqbul un-nis- 

SA V . BANSIDHAR. 

82 I. C. 92 : 11 0, L. J. 319 ; 1924 Oudh 382. 
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Custom — Town expanding — Rule 

applicable. 

An accretion to or overgrowth of an old sub- 
division of a town is not to be regarded as a new 
sub-division. It the custom of pre-emption 
prevails in the old sub-division, it must be deemed 
to prevail in the overgrowth or accretion also. 
[Harrison and Zafar Ali, JJ.) FiAZ Armad Shah 
V. The Church Missionary Trust Association, 
London. 75 I. C. 910. 

" Custom lit U. P. 

Per Sulaima7t, J, — In U. P. two kinds of cus- 
tom of pre-emption generally prevail. The first 
is V f a kind where it is the dutv of every co- 
sharer before he sells his property to offer it to 
the other co-shares in a certain prescribed order 
The other kind of custom is that when property 
has gone out of the hands of the co paicenary 
body by a sale to a stranger certain classes of 
pre-emptors have a right to pre-empt the sale in 
a ce-t^in order of priority Under the second 
kind there is no right inter se that is to sav, riO 
right of pre-emption when a sale takes place in 
favour of any of the co-sharers but there is a pri- 
ority of claim when rival suits of pre-emption are 
instituted against a stranger transferee. (Sulai- 
man and Kanhaiya Lai JJ.) Lal Chand v. Ram 
chaND. 46 A. 674 : 82 I. C. 526 : 

I R. 5 A. 469 : 1924 All. 753. 

: Custom — Urban area — Business quarter 

— Extension of the town 
Even if a custom of pre-emption exists generaly 
in an old town it cannot on that account be pre- 
sumed to exist m an out growth or extension of 
the town. Held, that the plaintiffs in the ca°e had 
failed to prove the existence of a ca-tom of pre- 
emption in a busine s quarter of recent growth 
outside the city of Gujranwala. (Abdul Rahirn 
and Martineau^ JJ.) Gopal Singh v. Mool Raj. 

5 Lab. 312 : 1924 Lab. 657. 

Custom — Wa jib-ul-arz— Ewt ries — Record ' 

of custom — Other proof ij necessary. 

In the Gorakpur and Basti Settlements, rules 
relating to the Settlements which were made 
about the year 1885 the Board of Revenue issued 
special instructions regarding the preparadon of 
a record of custom of pre-emption. Settlement 
Officers were directed to record a custom of pre- 
emption when the proprietors expressly demanded 
that a note of the custom should be made and 
further proved conclusi''ely that the custom 
exists. Where therefore in a Wajih-ul-arz pre- 
pared under these instructions a s'atement is 
found that a custom exists it must be assumed 
that the necessary proof was forthcoming before 
the Settlement Offi^'er before that record was 
made, in other words, that there was proof whxh 
conclusively satisfied the Settlement Officer of 
the existence of the custom. In dealing with the : 
question ot existence of custom the Court ought 
to begin with the last record which was prepared 
in the present case in 1885, It is not p’-or*er to 
start with the wajib-ul-arz of 1833 to consider 
whether it was possible that a custom could have 
grown up by that time aud then to proceed to 
consider subsequent wapb-ul-ars. It is not correct 
to say that if it is shown that certain property 
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in the course of time becomes the exclusive 
property of an entire family, any custom relating 
to pre-emption must necessarily lapse. [Lindsay 
and i>ulaiman, JJ.) Babban Panday v. Lacha- 
MAN Chaudhri. 46 A.205 : 

79 I. C. 584 : L. R. 5 A. 33 : 22 A L.J. 62 : 

1924 A. 371. 

Custom o/— Wajib-ul-arz~jEw/ry in — 

Rebuttal — Entries to a different effect in other 
wajib-ul-arzes. 

The presumption arising from the entry relat- 
ing to pre-emption in the wajib-ul-arz of 1870 
which was adtiihtedlv settlement period is not 
negatived by different entry in another wajib ul- 
arz not forming a record of settlement. A com- 
parison of the directions then issued to the Sett- 
lement Officer withnhe previous directions makes 
it clear that no specific authority was given to 
settlement officers to n-ake an entry M custom 
like pre-emption prevailing in the village, other 
than those covered by certain specified clauses. 
Accordingly under the new rules no entry was 
ordinarily to be made by the settlement officers 
as regards a custom of pre-emption and it is on 
this account that in the wajib-ul-arzes prepared 
subsequent to 1^97 there is no mentton of any 
such rights either way. If a custom of pre- 
emption as regards mortgages existed in 1869 
there was nothing to prevent the co-sbares in 
1870 from abrogating that part ot the custom. 
\Sulaiman and Kanhaiya Lull, JJ) ChaUDHRI 
Khazan Singh v. Chaudhri Umrao Singh. 

L. R. 5 A 609. 

Custom — Wajih-ul-arz — Value of — 

Gorakhpur and Basti District —Contract — Right 
based — Pleadings. 

With reference to entries in the records of 
right? which were prepared in the Basti and. 
Gorakhpur settlements in the year 1885 it has 
been observed that a peculiar weight must be 
assigned to entries of custom made in the settle- 
ment rocords of that time because special 
instructions had been issued by the Board of 
Revenue to Settlement Officers. Among other 
directions given was one regarding the record 
of a right of pre-emption Such a record was 
to be made when the proprietors expressly 
demanded that it should be noticed and proved 
conclusively tnat a custom exists. 

There can be no doubt that when an entry of 
this kind is found there is a very strong presump- 
tion in favour of the existence of the custom. 

Where plaintiffs rely upon a contract in order 
to succeed in a suit for pre-emption the contract 
ought to be pleaded, for in such a case it would 
be necessary for the plaintiff to show that the 
oerson through whom he claimed was one of the 
contracting parties. Assuming that the record in 
the wajib-ul-arz is a record J of contract, the 
plaintiffs or their predecessors were no parties to 
the contract, and they ought not to be allowed to 
enforce it. (Lindsay and Sulaiman. JJ.) Sheq 
Prasad Dube v. Sarju Mahto, 

78 I C. 519 : 46 All. 35 : 1924 A. 449.. 

— ‘Decree holder — Transfer to another — 

Right of execution. 
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The holder of a decree for pre-emption who 
subsequently sells the property to a stranger does 
not by such conduct debar himself from obtaining 
possession in execution of the decree. The only 
right of the judgment-debtor is to receive the 
money before handing over possession. [Campbell, 
J.) Faqir Mahammad Khan v. Pirdad Khan, 

ly24 Lah, 615. 

Deposit — Full amount not deposited — 

Effect. 

Where the full amount directed to be deposit- 
ed within a fixed date is not deposited, the pre- 
emption suit has to be dismissed. (Wazir H 2 isan, 
J, C.) Bhaowandin Tiwari v, Ramadhar 
Tiwari. 80 I. C, 540 : 1925 Oudh 98 

-Evidence of custom — Ambiguity in 

Wajib-ul-arz — Burden of proof. 

Where the language of a Wajib-ul-arz was 
ambiguous the Court decided upon the principle 
that the onus lay upon the plaintiff to establish 
his right of pre-emption by evidence which 
would satisfy the Court that the custom was cer- 
tain. [Lindsay and Kanhaiya Lai, JJ.) Nage- 
SHAR Prasad v. Ram Harakh Ponde. 

L, R. 5 A. 189 ; 22 A. L. J. 342 : 79 I. C. 417 i 
46 A, 370 : 1924 A. 541. 

Evidence should not be ambiguous. - 

If the only evidence which the plainti^ can pro- 
duce is ambiguous that is to say is capable of two 
interpretations and if on one such interpretation 
the suit cannot succeed then the suit must fail 
and it is not the duty of the Court to give it neces- 
sarily the other interpretation which would en- 
title the plaintiff to a decree. [Sulaiman and 
Kanhaiya Lai, JJ ) Lalchand v. Ram Chand. 

46 A. 674 ; L. R. 5 A. 469 : 82 I. C. 526 : 

1923 All. 753. 

.—^Eixchangt—lf gives rise to. 

When property is exchanged for another, the 
transaction cannot give rise to a right of pre- 
emption. {Luidsay and Kanhaiya LaL JJd 
Samar Bahadur Singh v. Jit Lal. 

46 A. 359 : 79 I. C. 495 ; 1924 A. 390 : 

L, R. 6 A. 254 : 22 A, L. J. 292. 

Existence of common khaia — Effect. 

Where all the lands belonging to the parent 
kkatas are held in severalty, the mere existence 
of a common khaia contaii ing certain barren 
uncultivated or abadi lands which usually re- 
main the property of all the co-sharers of the 
village till a partition is formally effected* can- 
not make a person who belongs in other respects 
to one class or category a joint co-sharer with 
another who belongs to another class or category 
as regards any separate Interest the latter may 
sell. No account is taken of the appurtenances 
in the shamlat khatas for the determination of 
his right ot pre-emption, [Sulaiman ana Kan- 
haiya Lal, JJ.) Lal Chand 2;.Ram Chand. 

46 A. 674 : L. R. a A. 569 : 82 I. C. 526 ; 

1924 All. 763. 

Incidents of. 

A claim to a right of pre-emption does not ne- 
cessarily connote a suit. It may be enforced 
either by private treaty or by suit. 

Y D 1924—63 
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It implies an assertion of a right which may 
be asserted before a transfer is eftected or after 
it is effected. If may be asserted out of Court or, 
if the vendee refuses to reconvey the property, 
by a suit. The right arises from a sale if the or- 
der of preference laid down by the wajib-ul-arz 
is disregarded by the vendor. [Sulaiman and 
Kanhaiya Lal, JJ.) Lal Chand v. Ram Chand. 

46 A. 674 : L, R, 5 A. 469 : 82 I.C. 526 : 

1924 All. 753. 

Joint pre-emptoEs claim decreed — Ap- 
peal by the vendee — Decreed in ignorance of the 
death of one co-tlainiiff — Whether Appellate de- 
cree a 7%uLlity — Joint payment of consideration 
money by pre-eniptors — Effect of. 

Where the appellant in a pre-emption suit 
failed to implead the legal representative of 
one of the respondents, and it was contended 
that the entire appeal is a nullity on account 
of abatement, against all the plaintiffs (2) and 
that payment was made by the pre-emptors joint- 
ly without specification in terms of the decree 
in the trial Court belore the appeal was heard 
and it must be presumed to have been paid in 
equal shares. Held on reference. 

Per Daniats, J — That the whole appeal abated, 
and the appellate decree was a nullity in its en- 
tirety [2) the fact that the consideration money was 
paid jointly did not affect the rights of the 
parties and the rights of the parties in 
pre-emption suits are not affected by their 
joint payment 17 All, 478 , 16 A. L. J. 327 ; 
21 A. L. J. 291 ; 1 Lab, 225 ; 1 Pat. 6^9, referred. 
(Daniels, J.) Wajid ALi Khan v. PuraN Singh. 

22 A. I. J. 994 : 1925 A. 103. 

Limitation — Vendee already in posses- 
sion. 76 I. C 202. 

'Mahom^dan law — Demand — Subsequent 

sale of property by vendee — Fresh demand if ne- 
cessary. 

Where on a sale of property subject to a right 
of pre-emption under the Mahomedan law, the 
pre-emptor has made a demand and subsequently 
the vendee transfers the property to a third per- 
son, the pre-emptor is not bound to make a fresh 
demand. The right to claim pre emption is not 
affected by any intermediate dealings with the 
property. The proceedings mui^t, in any case, be 
taken against the original purchaser, but when a 
decree has been obtained against him, it can be 
enforced against any person deriving title from 
him by purchase, gilt or otherwise. 32 A. 45 . 11 
A. L. J. 527 Kai- [Sulaiman and Kanhaiya Lal, 
JJ.i Mahomed Abdul Rahman Khan v. Maho- 
med Ayyub Khan, 22 A. L. J. 817 : 

79 I. C. 1053 : L. R. 5 A. 593 : 1924 A. 806. 

— — Mortgage in possession — Rights of. 

Padam Singh u. Umrao Singh. 

1924 A. 48. 

■ — ’--Nature, of right — When takes effect. 

A pre-emption sale must be held to take effect 
from the date of the sale to the vendee. The right 
of pre-emption is not a mere right of purchase 
either from the vendor or the vendee involving 
a new contract of sale but it is simply a right of 
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substitution. [Kendall^ A. J. C.) Collector 
Singh v. Madari Lal. 78 I. C. 738 : 

1925 Oudh 132 (2). 

‘No time limited or fixed in the contract 

— Enforceability against the representatives of the 
crigi7tal covenantor— The Transfer of Property 
Act {Act IV of 1882), S. 40'— Contract Act, [Act iX 
of IS72}, Ss. 29, 31 and ^2. 

Held, by Lindsay^ J. {Sulaiman, J. dissenting.) 
A contract for pre-emption in which no time is 
limited for performance is not void and is en- 
forceable, 46 All. 333 followed. 45 All. 478 
and 492 dissented from. Per SuHman, J. contra. 
A contract for pre-emption which is unlimited in 
point of time is so vague and indefinite that it 
cannot be enforced against the heir of the de- 
ceased party. [Lindsay and SiUaiman, JJ.) 
Muhammad Jan v. Fazaluddin. 46 AIL 614. 

— ‘Option to purchase — If subject to. 

A mere option to re-purchase cannot be said to 
be immoveable property and as such not subject to 
pre-emption, [Lindsay and Sulaiman^ JJ.) Mt. 
Fatima Bibi v. Abdul Ghaffur Khan. 

1924 All. 743. 

Qualification of pre-empior at date of 

suit. 

To sustain a claim for pre emption the plaintiff 
must prove not only that at the time of the sale 
he possessed the qualifications which conferred 
upon him the right to pre-empt the property, but 
also that those qualifications subsisted at the time 
when the suit was brought. (Shadilah C. J. and 
Le Rosstgnal, J.} Sewaram v. Azimkhan. 

1924 Lah. 613. 

'Pigbt to — Acquiescence — Waiver — 

Acceptance of mortgage money from vendee. 

1924 Lah. 159. 

Right to — Co‘Widows and co-sharers — > | 

Hissedar karibi — Preference. 

The plaintiff and the vendor in a pre-emption 
case were co-sharers and they admittedly were 
co-sharers in the plot described as grove which 
had been sold. The Courts below decreed the 
suit holding that there was a custom under 
which a hissedar karibi was entitled to prefer- 
ence as against other co-sharers and that the 
present plaintiff came within the definition of 
the expression hissedar karibi of the vendor. 
The defendant-transferee was also a co-sharer in 
the same grove but not in any way related to the 
vendor. Held, that the plaintiff was entitled to 
succeed in the suit for pre-emption, 14 A.L.J. 449; 
33 I. C 801 ; 11 A. 41 ; 5 I, C. 669 ReL (Lindsay 
and Sulaiman, JJ.) Manni Lal v. Rani, 

46 A 327: 22 A. L. J. 247 : 
1924 A. 634 : 78 I. C. 382 ; L. K. 5 A, 184 

- — — Right to— Custom — Proof of — Varia- 

tion of custom, 

A right of pre-emption must, in the absence of 
statute, be based either on contractor custom, 
f’resumably the right must be deemed to be 
based on customary law where no contract is 
suggested. In the absence of any statutory 
enactment or any entry in a public record of 
right, the custom may be deduced from a long 
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series of decisions. When a rule of custom is 
deduced from previous judgments, the rule 
deduced therefrom should in no way be departed 
from merely on the ground that it is now thought 
more equitable or convenient that a new rule 
should prevail. Where the Asl village and the 
Laga village are held under one re'^^enue engage- 
ment the Hissedar of the Laga village is not 
entitled to pre-empt against the Hissedar of the 
Asl village. [Lindsay and Sulaiman, JJ.) Amla 
Nand V. Nandu. L. E. 5 A. 50 : 

22 A. L. J, 126 : 78 I. C. 145 : 1924 A. 318. 

Right to — Custom — Wajib-ul-arz — En- 
tries in — Value of — Instances of sale. 

In a suit by plaintiff for pre-emption he relied 
in support of his right on a Wajib-ul-arz. It was 
found as a fact that out of a number of sales 
which had taken place in the past some were 
auction-sales, some were cases of sales to co- 
sbarers and others were sales to strangers. Held, 
that the three instances of sales to strangers would 
not necessarily negative the existence ot the cus- 
tom of pre-emption. It might well be that these 
sales were not objectionable to the co-sharers or 
that the purchaser had offered prices so high as 
to make it impossible for the co-sharers to outbid 
them [Sulaiman and Kanhaiya Lal, JJ,) Bha- 
wani Singh v. Makhan Lal. 

22 A. L. J. 766 : L. E, 5 A 577 : 1924 A. 791. 

Right to— Plaintiff losing his status as 

co-sharer subsequent to first Com Vs decree — 
Effect on right of pre-emption. 

In dealing with suits for pre-emption three dates 
have to be looked to, namely, the date ot the sale 
sought to be pre-empted, the date of the suit and 
the date of the first Court’s decree. 

It is not competent to Courts of appeal to pay 
regard to any events which may happen subse- 
quent to the date of the first Court's decree ; if, 
on that latter date, the plaintiff has a’ subsisting 
right to pre empt, he is entitled to succeed and 
his suit cannot be defeated because by reason of 
some event which has happened subsequent to 
the date of the first Court’s decree he has lost the 
status of a co-sharer. [Lindsay and Sulaiman, 
JJ.) Umrao V. LA.CHMAN. 46 A. 321 : 

22 A. L. J. 234 : 79 I. C. 217 : 

I. E. 5 A. 219 ; 1924 A. 448. 

Iq — P osition at date of sale — Test, 

In deciding on a person’s right to pre empt the 
situation at the time of the sale is to be the test. 
[Le Rossignol, J.) Amar Chand v. Satya Pal. 

79 I C. 43 : 1925 Lah. 56. 

Rights privat'ely given effect to—Effeci 

of- 

Pre-emption can be enforced without the inter- 
vention of the Courts such as when a vendee in 
recognition of a pre-emptor’s right conveys his 
bargain to the pre-emptor. Such a transaction 
does not give rise to fresh rights of pre-emption. 
{Le Rossignol, J.) Faiz Muhammad v. Muhammad 
Ismail. 1^24 Lah. 651. 

Right fo— -Wajib-ul-arz — > Existence of 

custom — Abrogation of— Fresh custom. 

In a suit for pre-emption the plaintiff relied on 
the entries of the wajib-ul-arzes of the years 1833 
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and 1860. At the last settlement of 1885 the 
word ‘‘nil” was noted against paragraph 4 of the 
wajib-til-ars relating to the custom of pre emp- 
tion. After reciting a number of the practices 
and customs prei^ailing in the village the wajih' 
tiharz went on to remark. “With the exception 
of the aforementioned practices, there are, for the 
present no other practices or customs ; it is, 
therefore, ordered that the ancient customs shall 
be “maintained.” Held, that even if there was a 
custom of pre-emption prior to 1885 it must be 
deemed to have been abrogated on that date. 
There was no evidence of a fresh growth of a 
custom of pre-emption since that date, [Sulaiman 
and Kanhaiya Lai, JJ.) Debi Prasa.d v. Kamta 
PRASAD. 22 All. I. J. 810 : 

I. B. 5 A 639 : 1924 All. 793. 

Right to —Sale or lease — Construction — 

Device to defeat the right of fr exemption. 

The terms entered in a document were that the 
lessees shall have heritable and transferable 
rights under the perpetual lease on payment of 
Rs 53 as rent, out of which Rs, 52 would be 
payable to the superior proprietor. The premium 
paid by the lessees was Rs. 5,000. Provision 
was made for the recovery of the rent of Re. 1 
reserved for himself by the lessor, but in no 
case were the lessees to be ejected from its terms* 
there was no evidence to prove that the parties 
had really agreed upon a sale or that no rent was 
really payable to the lessor and the payment of 
Re 1 per annum was fictitiously entered in the 
•deed, Held, the transaction was one of lease and 
not a sale so as to give rise to pre-emption. It is 
not forbidden to a person to circumvent the law of 
pre-emption by taking a transfer which falls short 
of a sale, but which may eventually have the same 
effect as a sale. 

Where the transfer of under-proprietary 
interest is made by the superior proprietor in the 
form of a lease, but the rent reserved for pay* 
ment to the superior proprietor is equal to or 
slightly more than the revenue, such a transfer is 
held to be a sale giving rise to a right of pre- 
emption. 

Where in a lease by a superior proprietor, the 
rent reserved is equal to or only nominally in 
excess of the revenue the transfer will be con- 
sidered to be one of an under-proprietary interest, 
while in the case where the rent reserved is 
■considerably in excess of the revenue, the transfer 
would be a lease as it purports to be. {Dalai and 
Simpson, A. /, Cs.) Thakur Ram NarayaN v. 
Ram SUKH. 10 0. L. J. 399. 

^Right- to— Sale or lease — Rent reserved 

in excess of Government revenue — Oudh Sub- 
SeHlemmt Act {XXVI of 1866), S. 7 (3). 

The payment of rent in excess of the Govern- 
ment revenue is an essential incident of under- 
proprietary right and the mere existence of a 
condition for such payment is in no way in- 
consistent with the sale of such right. A deed of 
sale of under-proprietary right in which the rent 
reserved to the superior proprietor is greater than 
the amount of the Government revenue would be 
a perfectly possible and legal document. It is 
impossible to make the existence of such a clause 
^^he sole test. In every instance the question 
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whether a document is a sale or permanent lease 
will depend on a construction of all its terms. 
{Neave and Kendall A 7. Cs.) Sai^t Bux Singh 
V, Bhawani Prasad. 11 0. L. J 477 : 

1 0. W. N. 133 : 10 0. & A I, B. 390 ; 

1924 Oudh 426, 

Right of — Sale of properties by mother 

left by her deceased husband — Right of Sons to 
pre-empt. 

Where a younger son tried to set aside a sale 
mad<=‘ by his mother, on the ground that she had 
no power to sell, and that he had a right of pre- 
emption, 

Held, relying on Te Nano v. Aung Myat Son, S 
L. B, R. 501, overruling, Mothi v. Thakwe 8 
L. B R 466. that the right of pre-emption can 
be enforced only against the persons, who inherit 
the land jointly with the claimants. The right 
of pre-emption can exist only as amongst co-heirs 
and not as between son and mother. Duckworth- 
J.) Manug Ba Cho and two V. Manug San Tin 
AND TWO, 2 Bang 437 : 1925 Bang. 63. 

Right to — Sir lands — Sale of plots 

within Zamindari of co-parceners— Proprietary 
interest. 

The interest of an owner in sir plots is a pro- 
prietary interest and the transfer of sir plots is in 
fact a transfer of this proprietary interest. 
Certain sir plots were sold and from the evidence 
it was found they were within the Zamindari of 
the co-parceners. Under the wajib-ul-arz a right 
of pre-emption arose in respect of a sale by a 
co-sharar of his “ haqiat”, iHeld, that there was 
a right of pre-emption in respect of the str lands 
sold, 7 A. 633; 12 A. 426 Rel. {Lindsay and 
Sulaiman, TJ.) Puran Singh v. Dat Ram. 

46 A. 165 ; 22 A. L. J. 5 : 79 I. C. 645 ; 

L. B. 5 A. 5 : 1924 A. 447 . 

Right fo— Wajib-ul-arz— Construction 

of. 

In a case of pre-emption, the Wajib-ul-arz 
relied upon stated that on the occasion of a 
transfer the first right to take the property was 
: given to a class defined in the Wajih-uharz 
! as “ Shurkayan Shikni*\ It was provided 
that in case the members of the first class de- 
clined to accept the offer of the property then the 
offer is to be made to the second class of persons 
who are described as “ Digar Maltkan Thok 
O Mahal Ke*' Held, on a construction of the 
Wajih-ul-arss that the persons described as Shur- 
kayan Shikni were persons who being proprietors 
in the Thok were nearer in relationship than the 
: other proprietors of the Thok by being included 
I in a sub-division of the Thok with the vendor. 

\ {Lindsay and Sulaiman, JJ .) Maulvi Sharif 
I Ahmad Alvee v. Mahomed. 76 I. C. 612 : 

L. B. 5 A. 536 : 1924 A. 375. 

Right to— Wajib-ul-arz — Construction 

of — Mortgage by conditional sale — Foreclosure 
decree — Effect of. 

A mortgage by conditional sale was executed in 
1861 and a foreclosure decree was made in 1919 
The plaintiff subsequently filed a suit for pre-emp- 
tion and relied in support of his claim on an entry 
in a Wajib-ul-arz as follows : “If one of the co- 
sharers desires to make a mortgage or a mortgage 
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by conditional sale, he must do so on the same 
adequate price as may be offered by other parties 
in the first instance to a near co-sharer in the 
same patti, next to the other co-sharer- in the 
patti ; if they will not take, then to a near co- 
sharer in another patti ; next to any co-sharer in 
the mahal, and finally to a stranger.’^ Held, that 
the plaintiff’s cause of action accrued to him on 
the date of the mortgage and the subsequent fore- 
closure of the mortgage was not transfer by a 
CO' sharer by way of sale and that the plaintiff ^s 
suit was barred. 3 A. 610 dist. ; 24 A 17 ; 16 
A. L, J. 561 ; 14 A. 405 Ref. [Piggott, Lindsay 
afid Sulatman, JJ.) Al Khu Rai v. Lachman 
Upadhya 46 A. 274 : L. R. 5 A. 145 ; 

80 I. C. 550 : 22 A. L. J. 137 : 1924 A, 324 (F. B.). 

Right to~VJ3.\xb-n\-2a:z~Custom—PrO' 

vision for giving right of pre-emption to strangers 
— Pre-emption at fixed rate — Effect of entries. 

Where a Wajih-ul-arz relied on in a pre-emp- 
tion suit, in the very same clause in which 
reference to pre-emption was made, contained 
reference to other matters which could not possi- 
bly be matters of custom, it ought to be held that 
the record is not one of custom at all, 

A provision in a Wajib-ul-arz which confers a 
right of redemption upon a person who is 
stranger to a mortgage cannot, in any sense, be 
treated as being a record of custom. 

Where the Wajib-ul-arz professed to lay down 
the rates at which sales and mortgages were 
to be made, it is hardly necessary to say that an 
entry of this nature could not possibly be a 
record of custom. 

It. is true that when there is any entry of a 
right of redemption in a Wajib-ul-arz there is a 
prima facie presumption that it is an entry 
of custom. At the same time if that very clause 
which recites such a right contains other matters 
relating to the transfer of devolution of property 
which cannot possibly be a record of custom then 
that presumption is negatived. (Piggott, Lindsay 
and Sulaiman, JJ,) Randhir Singh Rajpal 
Misir. 81 1. C. 25 ; 46 A. 478 : 

L. R. 6 A. 151 : 22 A. L. J. 661 : 1924 A. 321, 

Right to — Wajib-ul-arz — Entry in — 

Right of pre-emption denied to persons becoming 
co-shaters by collateral inheritance — Effect of. 

Although a Wajib-ul-arz raises a prima facie 
presumption of the existence of the custom it 
recites, nevertheless if it contains certain other 
matters relating to that right which cannot 
possibly form the subject of a custom, there would 
be no justification for presuming that the entry 
is one cf custom. It is impossible to conceive 
of a custom which makes distinctions between 
persons who inherited by collateral succession and 
persons who have inherited by direct descent. 
All such persons become co-sliarers in the village 
and have equal status and rights in the eye of 
the lav7. Held, that an entry in the Wajib-ul-arz 
in the case to the effect that a stranger who had 
inherited property from an issueless co* sharer was 
not entitled to the right of pre-emption was one of 
contract and not of custom. 21 A. L. J. 542 foil 
{Lindsay and Sulaiman, JJ), Karamat v. Wazir 
Husain. 46 A, 140 : 78 I. C. 587 : L. E. 5 A. 7 ; 

1924 A, 542. 
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Right to — Wajib-ul arz — Record of ous- 

tom-- No instances after the date of the Wajih-ul- 
arz — Effect of — Sherishta Nizamat — Record of 
settlement with single proprietor — superior and 
inferior proprietor. 

In a suit for pre-emption the question arose 
whether there was a custom as alleged. The prin- 
cipal piece of evidence on which the plaintiifs took 
their stand was the Wajib-ul-arz of 1860. There 
was no evidence as to the Wajib ul-arz of the set- 
tlement of 1833. In the kaifiat sherista mzamat 
it was stated that up till the year 1833 the settle- 
ment of the village was made with a single person 
who was apparently a Rajah. After that time the 
settlement was made with a numerous body of 
proprietors, all tbakurs, and the Raja was treated, 
as excluded from the settlement. He was allowed 
a certain malikana allowance as the excluded 
superior proprietor. Held, that it could not be 
argued from this material that no custom could 
possibly have existed prior to 1833 on the ground 
that the village was the property of a single 
owner. It seems to have been the policy in the 
earlier years of the British administration to 
deal with the superior proprietor and to take the 
revenue engagement from him, but this policy 
was reversed and from the year 1833 settlement 
began to be made with the birty as who were in 
fact the real owners of the village. The co-exist- 
ence of these superior and under- proprietors 
ought to be assumed in this case. The fact that 
no evidence of a transfer subsequent to 1860 was 
forthcoming did not overturn the presumption 
raised by the wajib-ul-arz about the existence 
of the custom. [Lindsay and Sttlaiman, JJ,) 
Ganesh Stngh V, Jai Mangal Singh. 

L, R. 6 A, 11: 1924 A il 123 (2 

Right to — Wajib-ul-arz — Zamina 

R. S A, 11 khewat — Existence of custom — • 
Gorakhpur District. 

In a case of pre-emption from the Gorakhpur 
District, the two pieces of evidence which were, 
relied upon for the purpose of establishing a cus- 
tom of pre-emption were the wajib-ul-arz of 1860 
and the Zamina IChewat of 1885. The Kaifiyat 
Sherishta was in evidence for the purpose of show? 
ing the history of the village. Held, that in 
coming to a conclusion as regards the custom, the 
Court was entitled to place reliance on the Zamina 
khewat which was prepared with great care 
under the instructions of the SettlementOfficer and 
the Board of Revenue and that the entry therein 
in favour of the custom was strong evidence 

Aecovdiog to ihQ Wajih-iil-arz the pre-emptors 
were divided into four categories(l) hissedar kasib, 
(2) digar hissedar thok, (3) dusre thok, Kehissedar, 
the Zamina khewat enquired four categories: — (1) 
rishledar kasil, (2) rishledar bassd, (3) Shuskai 
bassd, and (4) shuskai thate nambardari. Under 
the settlement of 1886 preference in matters of pre- 
emption was given with reference to nearness of 
degree in relationship. Held, the existence of the 
custom of pre-emption was amply proved by 
these rocuraents and that the expression rishle- 
dar in the Zamina khewat meant a person who 
was at the same time a sharer and a relation. 
[Li 'idsay and Sulaiman, JJ.) Nandan Singh v. 
Guptar Singh. 22 A. L, J. 7 : 79 I. C. 630 ; 

1924 A. 424. . 
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TRE-EMPTION. 

Right to— Woman succeeding as heir 

and taking a life estate. 

A woman is not precluded from maintaining a 
suit for pre emption if she is by law entitled to 
inherit, even though it mav be a life-estate. 212 
P. W. R 1912:46 R.R. 1914 Ref. [Martineau 
and Moti Sugar, 77.) Mt. Ishar Devi v. Shed 
Raw. 5 lah. 435 ; 1925 Lah 83. 

Sale — Agreement to reconvey to one of 

■the ^vendors — Nature of the transaction— Mort- 
gage hy conditional sale. 

A sale-deed and an agreement by the vendee 
giving to one out of the two vendors an option to 
re-purchase the property on payment of a certain 
sum by a certain time were executed on the same 
date, in a suit for pre-emption, held, that transac- 
tions were distinct and separate from one another 
and did not amount to a mortgage by conditional 
sale. The mere option to re-purchase arising out 
of a contract conveyed no interest, in immove- 
able property and its transfer did not give rise to 
a right of pre-emotion. {Lindsay and Sulaiman, 
77.) Mt. Wasifatima Bibi v Abdul Ghaffar 
Khan. 78 I. C. 171 : L. R. 5 A. 110 

Strangers associated with suit — Effect, 

The effect of a pre emptor associating with 
himself in a suit for pre-emption persons who 
have HO right of pre-emption is to disentitle him- 
self to all remedies at law. {Lindsay and Sulai- 
man, 77.) Shankar Lal v. Kirari Mal. 

1924 A. 81, 

Subsisting right of pre-emptor. 

76 I. C. 891 

— Suit for — Portion of the property sold — 

Maintainability of. 

The general rule is that the pre-emptor must 
take over the bargain as a whole and he is not 
•entitled to sue for a part only, when he is entitled i 
to sue for the whole. The principle of denying | 
the right of pre-emption except as to the whole 
of the property sold, is that by breaking up the 
bargain the pre-emptor would be at liberty to 
take the best portion of the property and leave 
the worst part of it with the vendee. But where 
the plaintiff is not seeking to pick and choose part 
of the property in the possession of the vendee 
and where the vendee himself having parted with 
a portion of the property does not suffer in any 
way whatsoever by plaintiffs suing only in res- 
pect of the portion remaining in the vendee’s 
hands the reason for the rule that the pre-emptor 
must take over the whole of the property sold no 
longer exists. {Scott Smith and Fforde, JJ.) 
Ude Ram v, Atma Ram. 5 Lah. 80 : 

80 I. C 960 : 1924 Lah- 431. 

^Suit for — Separate suits by plamiiffs 

having equal rights — Procedure. 1924 A. 94 

— Stranger as co- plaintiff along 

with a co-sharer — Whether amendment can be 
allowed. 

Where a plaintiff having a right to pre-empt 
joins with himself in a suit for pre emption 
-a stranger, i- e., a person who has no such right, 
he thereby forfeits his right pre-empt and this 
sdisability cannot be overcome by amending 


PRE-EMPTION. 

the plaint by striking out the name of the 
stranger. 19 All. 334. Foil. [Lindsay and Raji- 
que, 77.) Badri Sing Gobardhan. 

1923 All. 187. 

Suit for — Strangers joined in respect of 

a portion of the property — Claim in respect of 
whole jails. 

Where piaintids associated with them strang- 
ers to the property in respect of their claim to 
a portion of the property, 

Held : the claim in respect of the whole pro- 
perty fails as suit for partial pre-emption cannot 
be allowed. [Lindsay and Sulaiman, JJ ) 
Sankar Lal v. Kirari Mal. 1924 A. SI. 

Transaction misdescribed in a deed — 

Test for determining real character — Construc- 
tion of a deed, whether a sale or a perpetual lease 
— Presumption of fraud. 

Each case in a suit for pre-emption, where the 
true transaction is in the nature of things mis- 
described, must be decided on its own circum- 
stances. A transaction is known by the rights it 
confers on the transferee and not by the name 
with which it .is labelled by the parties for a 
fraudulent object. Where a document purporting 
to transfer under-proprietary rights was describ- 
ed as perpetual lease and Rs. 12,000 was men- 
tioned as paid on account of nazarana zar-i 
-peshgi and the transferee was directed to pay his 
share of the revenue and Rupee one malikana to 
the superior proprietor. 

Held^ that the transaction was one of a sale of 
under-proprietary rights which gave rise to the 
right ot pre-emption 1 W. N. 133 followed. 9 O. 
L. J. 334 referred to . 

Where pre emption was possible but for the 
devise to circumvent the law of pre-emption 
fraud would be presumed when on the face of the 
document it appears that the transfer was mis- 
called a lease when in reality it was a sale of 
under-proprietary rights. {Dalai, J.C.) Bar Bux 
Singh v. Ram Autar. 1 0. W, N. 897. 

[Punjab)— Waiver hy father of right to 

pre-empt — Son is not bound. 

Waiver of the right to pre-empt by father does 
not disentitle son to bring a suit for the pre- 
emption. (Lumsden and Abdul Raoof, JJ.) Sanwal 
Das V, jAiGO Mal. 1924 Lah. 68. 

W ajib-ul-arz — Evidence of custom — 

Entry of rights of contiguous samindars. 

The- right of pre-emption which is recited in a 
wajab-ul-arz in favour of the owners of the conti- 
guous villages is an extraordinary right and one 
which it is very unusual to find in the records of 
custom. While this may be admitted this fact by 
itself would not be sufficient to render the wajib- 
ui-arz of no value as evidence of custom. 

Any presumption of the existence of a custom 
which arises from the production of this wazib- 
ul-arz of 1884 was held to be destroyed by a refer- 
ence to the earlier document of 1863. On these 
two documents it wms impossible to conclude that 
there was clear and unambiguous evidence of 
the existence of the custom of pre-emption in the 
village in question. [Lindsay and Sulaitnan, JJ.) 
Mutsaddi Lal v. Kharag Bahadur Singh. 

78 L C. 508 ; L. R. 5 A. 228 : 1924 A. 925. 
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PEESY. SM. C. C. ACT, S. 22. 

PEESY. SM. C, COUKTS ACT. S. 22Suil tfiahle 
by Court of Small Cause — Trial before High 
Court — Dismissal— Courts. 

When a suit triable by a Small Cause Court is 
tried by the High Court and dismissed, the Judge 
can certify the case ^as one fit to be tried by the 
High Court, in which case the provisions of S.22, 
Presidency Small Cause Courts Act do not apply 
and the Court has got power in a proper case to 
deprive the successful party of his costs. [Mar- 
leod. C. 7. and Shah, J.) Mehta & Co. v. 
Joseph Heureux. 48 Bom. 631: 26 Bom. L. E 382. 

80 I. C. 766 : 1924 Bom. 422. 

— S. 48— Ejectment order— Obstruction to 

carrying out of — Removal — Jurisdiction — O. 21, 
R. 98, C, P. C. Applicability to proceedings under 
Chapter VIII of the Act. 1924 Mad. 74. 

PEESY. TOWNS INSOLV. ACT (III OF 1909), 

Ss 7 Fraudulent ira..sfcr by Official 

Assignee — Power of cotit t to order to reconvey- 
ance. 

In tha case of a fraudulent transfer of property 
by the Official Assignee, the Insolvency Court has 
power under Ss, 7 and 36 of the Presidency 
Towns Insolvency Act to direct the property to 
be re-conveyed to a substituted Official Assignee. 
(Schwabe, C. J. and Ramesam. J I The Official 
Assignee of Madras v. The Official Assig- 
nee, Rangoon. 79 I. G. 910 : 1925 Mad. 141. 

Ss. 8 and 41 — Adjudication- Jurisdiction 

of Registrar to annul. Megfaj Parushot/« rei 

1924 Cal. 83. 

— — — -Ss, 8 and 22 — Insolvency Appeal — Order 
of adjudication annulled — Pendency of pro- 
ceedings in another Court— Power of Court to 
review order — “ The same debtor ’'—Meaning of 

— Two persons adjudicated in one Court and one 
of them in another — If Court can annul order 
under S. 22. 

Where in an appeal against an order of a Judge 
of the High Court exercising insolvency jurisdic- 
tion, the appellate Court acting under S. 22, Presi- 
dency Towns Insolvency Act annulled an order 
of adjudication on the ground that insolvency 
proceedings were pending in another British 
Court, it has also power under S, 8 to review, 
rescind or vary the same, as the order was made 
in the exercise of its insolvency jurisdiction. In 
fe Maugham Ex parte Maugham {1«88) 21 Q B D. 
21, 23. Ex parte Perkins{lZ9S)7 Morr. 78 followed. 

Two persons constituting a firm were adjudicat 
ed insolvents by the Madras High Court and 
thereafter insolvency proceedings were instituted 
in Burma against the same firm but they resulted 
in the adjudication of only one of them as insolv- 
ent. Held, S. 22 cannot apply and the former 
order of adjudication cannot be annulled as the 
debtor or debtors in the two Courts are not the 
same. [t:>chwabe,C.J , and Rantesam, J.) Official 
Assignee of Madras v. Official Assignee of 
Rangoon. 19 L. W. 316 : 1924 Mad 662 : 

34 M. L. T. (H. C.) 99 : (1924) M. W. N. 458 : 

46 M, L. J. 580. 

^Ss, 8 and 17 — Power of Insolvency Couri 

to rescind or vary its orders — Joint Hindu 
family — Adjudication of adult sons as insolvents 
' — Minor son's shares if vest in Official Assigti'ze. 


PEESY. TOWNS INSOLV. ACT (III OF 1809), 5. IS^. 

In insolvency the jurisdiction to annul a prior 
order under S. 8 of the Pres. T. In. Act, is wider 
than the power to review under the C. P. Code. 
Where in a joint Hindu family consisting of a fa- 
ther and his adult and minor sons, the adult sons 
alone w^^re adjudicated insolvents, there is no 
vesting of the shares of the minor sons in the 
Official Assignee and he has no power to deal 
with their shares under S. 17 of the Pres. T. Ins. 
Act. [Ramesam, J.) Radhakrishniah Chetty In 
the matter of. 34 M. L. T. (H.C,) 335 : 

19 L. W.415 : 1924 Mad. 791. 

* S. 9— Insolvency — Application for ad- 

judication of a firm as insolvent — Departure of 
partner from place of business— Intention to 
defeat or delay creditors. 75 I. C. 203 (2). 

S. 13 — Insolvency — Adjudication — Act 

of insolvency— Fraudulent preference — Order of 
adjudication when to be made — Discretion of 
Court. 

Under S. 13 of the Pres T. Ins Act if the Court 
is satisfied about the debt of the petitioning cre- 
ditor and about the particular act or acts of in- 
solvency alleged in the petition of the creditors 
the Court ought to make an order of adjudication 
unless there are materials before it showing that 
the bankruptcy proceedings are being used for the 
inequitable purpose of extortion or of exercising 
improper pressure over a debtor or are of such a 
nature as come within the category of proceedings 
which are vexatious or oppressive or constitute 
an abuse of the process of Court. The jurisdic- 
tion in bankruptcy is entirely discretionary And 
in exercising the discretion the Court is bound to 
look into the circumstances as a whole. A cre- 
ditor who takes legitimate steps for enforcing 
payment of the debt due to him is entitled, if his 
demands aie not saTsfied to proceed in bank- 
ruptcy ; but on the other hand if as a matter of. 
fact indications are not wanting that the proceed- 
ings in bankruptcy and the persistence in them- 
are spiteful, that in itself is sufficient cause for 
refusing on the petition of the creditors to make- 
an adtudicatioa order. After the committal of an 
act of bankruptcy and pending the period during, 
which such an act is available for adjudication, a 
creditor who is aware thereof, is under ordinary 
circumstances justified in declining to receive 
payment of his debt from the debtor and may pro- 
ceed to present his petit'on. The rule however is 
not an inflexible one because circumstances may 
exist which would justify the Court in refusing to 
make an adjudication order after a tender to the 
petitioning creditor of his debt and costs. 

Where there was real and tangible pressure on- 
the part of the creditors by means of attachment 
of the judgment; debtors’ moveable properties 
and which pressure was bound to exercise an ap- 
preciable influence on the minds of the judgment 
debtors and thus would have rendered their prin- 
cipal motive not the view to prefer ; the transac- 
tion, namely the satisfaction of the debt by the 
judgment debtors and the receipts of the decretal 
amount by the creditors could not be considered 
as a fraudulent preference and could not be set 
aside at the instance of any other creditor, {Ghose 
J,] Ex parte Harsukdas Balkissendas. 

39 C. L J. 512 : 1924 Cal. 964. 
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PRESY TOWNS INSOLV. ACT (III OF 1909), S. 17. 

S. 17 — Joint Hindu fami'y-— Adjudication 

oi adult sons as insolvents — Minor son’s shares 
do not vest in Official Assignee. See Presy. T Ins. 
Act, Ss. 8 and 17. 19 L. W. 415. 

S. 17, Proviso and Sch. II, para. 23 — Secur- 
ed creditor — Right to interest — Contract rate. 

A secured creditor can claim interest at the 
contract rate beyond the date of adjudication of 
the insolvent and up to the lime of realisation. 
{Rutledge, /.) Buladbat Sageermall In the 
matter of, 2 Rang. 197 : 

83 I. C. 576 : 1924 R. 352. (2). 

— — 'S. 18 — Jurisdiction of commissioner In' 
solvency to stay proceedings in Dt. Court — Prac- 
tice — Procedure, Manekch.vnd Virchand. 
Patni In re, 75 I. C. 61* 

S. 2l-'Publio examination of insolvent 

— Afj)lication for discharge. 

If a creditor wants a public examination of 
the insolvent, he should apply before the insol- 
vent applies for discharge. It is too late to apply 
for the examination of an insolvent when the 
petition for discharge is on the board for final 
hearing, except in very special circumstances. 
{Macleod, C. /,) Fardunji Dadabhai In re. 

26 Bom. L. R, 627 : 1924 Bom. 512 

S. 30 (2) — .application by creditor against 

guarantor under composition scheme — Power to 
vacate order. 1924 Cal. 176. 

S. 49 (a) — Partnership — Insolvency of 

par triers — Right of creditors to proceed against 
separate assets — Election. 

Where persons carrying on business in part- 
nership are adjudicated insolvents it is open to 
the creditors to elect as to which assets they wdl 
go against, the general assets of the two part- 
ners or the separate assets of the one' against 
whom they elect; and they could elect, until the 
very end of the proceedings and only when they 
have actually received a dividend there is an 
election. Even after they have received their 
dividend, they could still pay it back and proceed 
against the other assets. {Schwabe, C J. and^ 
Ramesftm, J,] Subramiah v BaNsilal Abeer* 
Chand. 19 L. W. 46 : 79 I. C 966 : 

(1924) M W. N. 164: 1924 Mad. 695. 

S. 52 — Applicability — Floating charges. 

S. 52 of the Insolvency Act has no application 
to cases of floating charges. {Ktmarasamy 
Sastri, J.) In Hie mev tf.r of Indian Companies 
Act, 1913 AND In the niatier of Morrisons, 
Ltd. 20 L. W. 861. 

S. 52 — Insolvency-- Hindu Father ad- 
judicated insolvent — Son's shares do not vest in 
Official Assignee. See Hindu Law, Joint Family 
Father. 47 M. L. J. 857 (P. C.) 

S. 52 (2) (c) — Property hypothecated 

— Possession with insolvent with permission of 
Creditor, If passes to Official Assignee — With- 
drawal of consent— Effect Official Assignee 
V. Md. E. Naikwarah. 1924 Rang 27. 

Ss, 62 and 66 — Tenancy of insolvent — 

Vesting in Official Assignee — Disclaimer — Right 
of landlord to obtain possession by order of Insol- 
vency Court. 


PRINCIPAL AND AGENT, 

Under the Bombay Rent Act, II of 1918, a 
monthly tenant became a statutory tenant of the 
premises and could not be ejected so long as he 
paid the standard rent. Consequently where a 
tenant is adjudicated an insolvent, the statutory 
tenancy vests in the Official Assignee, If the 
Official Assignee disclaims all interest in the 
tenancy, it comes to an end and it is open to the 
landlord to apply for an order for possession of 
the premises under S 66 of the Presy. T, Ins. Act. 
(Uacleod, C. J.) Abubaker Haji In re. 

26 Bom. L. R. 628 : 48 Bom. 680 : 1924 Bom. 513. 

PRESUMPTION — Advancement — Anglo-Indians 
— Purchase of property by husband in the name 
of his wife. See Advancement. 3 Bur. L. J. 85. 

Ownership— Possession — Trees. 

The presumption of title arismg from posses- 
sion in the case of trees is stronger than <he 
presumption arising from the ownership of the 
lands. {Simpson., A. J. C.) Bhagwan v. Ganga 
Bakhsh. L. R. 5 0. 109 : 1924 Oudh 304 

'Possession follows Title — Vacant land 

not capable of effective physical possession — 
Ejectment. See Adverse Possession. 

46 M. L. J. 560. 

‘Settlement Record — Entries in — Correct- 
ness of. 

An entry in the Settlement Record shall be 
presumed to be correct until it is proved by legal 
evidence to be incorrect. {Morshead, M. C.) BhU 
Khul Misser V , Maharani Janki Kuer. 

2 Pat. L. R. Ill (Cr). 

PREVENTION OF CRUELTY TO ANIMALS ACT 
(XI OF 1890), S. 6 — Bridle leather — Disc studded 
with rails — Sentence — Revision. 

A hackney carriage driver was prosecuted for 
working a lean pony and using a bridle with a 
leather disc studded with rails and convicted and 
fined Rs. 20 under S. 6 of Act XI of 1890. Held^ 
that the sentence was inadequate and that the 
conviction ought to have been under S. 3 of the 
Act. Though the High Court has power to inter- 
fere in revision with an inadequate sentence, it 
does not do so ordinarily merely because it 
would itself bave passed a heavier sentence so 
long as the sentence passed by the lower court 
involves a substantial punishment. {Heald 
J.) Emperor v. Bejal 3 Bur. L. J. 166’ 

1924 Rang. 373 (1)’ 

e 

PRINCIPAL AND'AGENT— Accounts— Claims and 
cross-claims — Business of principal Company 
transferred to another Company set up by former 
and closely identified with it — Business conduct' 
ed as before— 'Latter Company it may sue with- 
out reference to set off. Official Trustee of 
Madras v. Sundara Murthi Mudaliar. 

76 I. 0. 944 : 1920 P. C. 811. 

Accounts— Liability of legal representa- 
tives of deceased agent to account to principal — 
Damages caused by neglect or misconduct of 
deceased agent — Liability ot legal representa- 
tives. See LiM. Act, Arts. 62, 89 and 90, etc. 

5 Pat. L.T. 356. 
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PEINCIPAL AND AGENT, 

AgenVs right to sue for accounts. 

An agent cannot maintain a suit for accounts 
against his principal unless he makes out a special 
case. The limits of such right as common law 
discussed. {Aston, A. J. C) Firm of Jessaram 
Bhagwandas V. Ratanchand Fatchand. 

78 I. C. 846. 

Commission agent — Despatch of goods 

by rail — Absence of insurance — Usual course of 
business— Loss — Liability for — Legal position of 
parties. See Contract Act, S. 91. 

47 M. I. J. 312. 

— f und of agent — Liability of principal — 

Tort — Extent of liability. 

The principal is not liable for the torts or neg- 
ligence of his agent in any matters beyond the 
scope of agency unless he has expressly authoris- 
ed them to be done, or he has subsequently adopt- 
ed them for his own use and benefit, 36 C. 647 ; 
43 C. 511 Ref. 

The principal is liable for the fraud of his 
agent acting within the scope of his authority, 
whether the fraud is committed for the benefit of 
the principal or for the benefit of the agent. (1912) 
A. C. 7i6 Rel. [Baker,!, C.) Vardhman Bros. 
V. Jaikrishan. 7 N L. j. 74 ; 

79 I. C. 139 : 1924 Nag. 79. 

^Negligence — Liability for — Disregard of 

instructions by agent — Defalcation . by subordi- 
nates of agent. 

Where it can be shown that a loss sustained by 
the principal is directly traceable to disregard on 
the part of the agent of directions issued to him 
regarding the conduct of business, even though 
such disregard may have been due to nothing 
worse than negligence or overconfidence in the 
honesty of others, such misconduct on the part of 
an agent is clearly actionable. [Mears, C. J. and 
Biggott, J.) Mukerji V. The Municipal Board, 
Benares. 46 A. 175 : 80 I. C. 241 : 22 A.L.J. 26 1 
L. E. 5 A. 113: 1924 A. 467. 

Relationship — What constitutes — Direc- 
tion to pay money. 

A mere direction given by a man to pay money 
due to him to another does not make the latter an 
agent of the former. {Ne'^/bould and Ghosh,, !!,) 
Hari Charan Das v. Taraprasanna Sen. 

79 I. C. 354.' 

PEINCIPAL AND SDEETY— Rfg/rfs of creditor— 
Collateral security given by debtor to surety — 
Liability of surety. 

There is no authority for the unqualified pro- 
position that the principal creditor is e*^titled to 
the benefit of every collateral security given by 
the principal debtor to the surety, or that, all 
securities given by a principal to his surety are 
held in trust. This theory of trust is rested on 
the analogy derivable from the class of cases 
where the remedies of a creditor against the 
principal debtor are transferred to a surety who 
has paid the debt. 

In the case where the remedies of the creditor 
are transferred to the surety, who has paid the 
debt, the payment by the surety extinguishes the 
creditor’s claim, and what he seeks is a substitu- 
ion to the creditor’s remedies against the principal | 


PEIZE, 

debtor. Where this does not happen, there can 
be no question of substitution proper, for the 
receipt of the surety’s securities by a creditor 
does not relieve the surety from liability in case 
the securities prove insufficient. The relief by 
substitution is extended on the assumption that 
the debt has been, or is to be paid in full, so that 
further detention of the security is against 
equity. Another objection to the substitution may 
be found in the fact that the security being for the 
surety, he has no right to it till he has been 
damnified by payment ; the creditor’s remedies 
against the principal debtor, on the other hand 
ripen as soon as there has been a refusal to pay. 
By subrogating the creditor’s remedies against 
the debtor, the burden is finally placed where it 
belongs, and therein lies the equity of the transac- 
tion. No such object is attained in doing the 
converse of this, where the result is to place 
the creditor in a position of advantage which he 
cannot claim. The burden in the latter case is 
t not always placed where it belongs ; if the securi- 
i ties are sufficient in value, the burden will take 
care of itself ; if they are insufficient, the loss will 
fall, in part at least on the surety. Consequently 
a creditor can derive no benefit from the securi- 
ties given by the principal to the surety unless he 
can show a direct interest in them by contract 
or under a trust or unless both the principal and 
surety are insolvent or the debtor has refused to 
pay. (Mookerjee and Rankin, 77.) Bank of 
Bengal v. William Arratoon Lucas. 

61 Cal. 185 : 28 C W. N. 497: 

81 I. C. 471 : 1924 Cal. 578. 

PEISONS ACT (IX of 18941, S. 3— Judicial lock up 
— If a prison— Person committed to custody — If 
a prisoner, 25 Cr. L. J. 93 : 76 I. C. 29 : 

1924 Lah. 257 (2). 

S. 42 — Carrying newspapers from a 

prisoner inside gaol to outside people for illegal 
gratification — Offence. See Penal Code, Ss. I61 
and 21. 26 Bom. L. E. 267. 

PEIVy COUNCIL — Criminal Trial — Specialleave, 

Points not properly raised at the trial are not 
points which in ordinary circumstances deserve 
much consideration as grounds for special leave. 
{Lord Sumner.) Earendra Kumar Ghosh v. 
Emperor. 1 0. W. N, 935 : 1925 P. C. 1. 

Practice— Issue of fact — Findings of trial 

Judge reversed on appeal — Practice of the Privy 
Council to announce their decision without 
elaborate discussion of the views of inferior 
Courts. See Practice, Privy Council. 

46 M. L. J. 625. 

PEIZE — Hague convention — Treaty of Versailles 
— Priority— Ships of over 1,600 tons — Rights of 
Allies and Associated powers — Change of natton- 
ality after treaty. 

A German ship was at the time of the outbreak 
of the war in Karachi harbour. It was seized as 
prize and after the Versailles Treaty, the Crown 
claimed ownership as it was over 1,600 tons, Held 
according to well-known canons of construction 
of agreements governed by International or Muni- 
cipal law, it is the later and not the prior agree- 
ment which governs the rights of parties, except 
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where the later one does not abrogate the former. 
The Treaty of Versailles operates as a transfer of 
the former owner’s rights and the change of 
nationality after the Treaty is immaterial. The 
question of the owner’s right of compensation 
against the German Government left open. 

Quaere — Whether the owners have no locus 
standi to open such an application unless they 
pay court fees under the Court Fees Act ? 
{Kincaid^ J, C. Aston and Madgavkar, A, 7- C.) 
In Re S. S. ‘‘Braunfels” 76 I. C 337; 

1925 Sindh 4 


"PROB Inter medd let. 

Obiter, An executor intermeddling with the es- 
tate of a deceased is liable to account for his 
dealings with the estate. Quaere : — Should such 
intermeddling executor be compelled to take out 
probate. [N ewbould and Ghose,, J J ) Brojo Lal 
Banerjee V , Sharajubala Debf. 

51 Cal. 745 : 1924 Cal. 864. 


— Procedure, 

Application for probate should be dealt with as 
a suit. {Newbould and Ghose, 77.) Brojo Lal 
BANERJEE W. StJARAJUBALA DEBT. 

51 Cal 745 ; 1924 Cal. 864. 


PROBATE AND ADMltJISTRATION ACT (V of 
1881)— Party interested to oppose — Adverse 
claim. Mohadeb Kudu i/. Benode Lal Patra. 

77 I. C. 534. 

— — S. 3 — Deed —Constriiction~--Gift or will 
— No disposal of any immediate interest in pro- 
petty. 

A document purported to dispose a part of a 
house to which the donor was entitled, in these 
terms : — ‘You (donee) shall yourself after my 
life-time use and enjoy two rooms. I shall my- 
self enjoy the rent in respect of the two rooms as 
long as I may be alive. You shall yourself use 
and enjoy after my life-time that rent and the 
two rooms from son to grandson with power of 
sale, etc. To this effect is the gift deed executed 
and given in respect of the aforesaid two rooms ” 
Held, that the document, though in the form of a 
deed of gift, was in fact a will. It was a declara- 
tion of the intentions of the donor with respect to 
her property after her death inasmuch as there 
was no disposal of any immediate right of pos- 
session or any immediate interest in the property. 
In wills in this country it is not uncommon for the 
donor to reserve to himself a life interest in the 
property disposed of and such a reservation is 
not conclusive against the document being testa- 
mentary in its character, {Schwabe, C. J. and 
Waller, J.) Venkatachalam Chetty v. Govinda- 
SWAMI NaickeR, 78 I. C. 166 : 1924 Mad, 605 : 

19 L. W. 434 : 46 M. L. J. 288. 

Ss. 4, 88, 89, 100 and 147— Scope and 

effect of — Executor — Position of— Representative 
-of the testator and not of the legatees — Limitation 
against executor — Beneficiaries barred— Liability 
of executor for devastavit— Limitation Act, Arts. 

Y D 1924—64 


PROBATE AND ADMINISTRATION ACT, S. 41. 

140 and 141 subject to the provisions of the Prob. 
and Administration Act, See Limitation Act. 
Arts. 140 and 141. 5 Pat. L. T. 513. 

S. 17 — Invalid renunication. 

Renunciation by executor is not rendered invalid 
by his having intermeddled with the estate of the 
deceased. (18941 A. C. 437, foil. {Newbould and 
Ghose, 77.) Brojo Lal Banerjee v, Sharaju 
Bala OEBit 51 Cal. 755 : 1924 Cal. 864. 

S. 17 — Renouncing of executorshio — 

Withdrawal of. 75 I. C, 218. 

S. 17 — Renunciation-Probate and Ad- 

ministratioa Act, 5. 16. 

Renunciation of executorship can be made by 
the execut^^r without issue of citation. [N ewbould 
ann Ghose, JJ.) Brojo Lal Banerjee v. 
Sharajabala Debt. 51 Cal. 745 ; 1924 Cal. 864. 

S. 17 — Retraction. 

A renunciation by an executor cannot be re- 
tracted. {Newbould and Ghose. Jl.) Brojo Lal 
Banerjee v. Sharajubala Debt. 

51 Cal. 745 : 1924 Cal. 864. 

S. Joint Hindu family — Death of 

Co’i>arcener — Application for Utters of adminis- 
tration by son. 

Where a member of a joint Hindu family dies, it 
is not open to his son, not being the sole surviving 
co-parcener, to apply for letters of administration 
to the property alleged to have been left by the 
deceased as such member of the joint family. 
{Beasley, /.) Ramagiri Guruvayya NaidU v. 
Govindammah. 3 Bur D. J. 116 : 

82 I. C. 824 : 1924 Rang. 329, 

— — — S. 34 — Administrator pendente lite — - 
Appointment of, pending appeal. 

The executors under a will applied for probate 
and on the application of the objectors an admi* 
nistrator pendente lite was appointed. Subseque- 
ntly judgment was pronounced in favour of the 
will and probate was issued. On the day on which 
probate was issued the unsuccessful caveators 
applied to the District Court to stay proceedings 
to enable them to file an appeal to the High Court, 
The District Judge held that possess! jn having 
been already delivered by the administrator to 
the executors nothing further could be done by 
him. On appeal to the High Court Held, that 
though possession had been taken by the execu- 
tors, it did not take away the High Court’s 
authority to appoint an administrator pendente 
lite in the High Court {Mookerjee and Chotsner, 
JJ.) Pramila Bala Devi v, Jyotindra Nath 
Banerjee. 28 C. W. N. 576; 

83 I. C. 597 : 1924 Cal. 631. 

■ 'S. Al— Appointment of administrator — 

Considerations to be taken into account. 

In appointing an administrator for the estate of 
deceased person, one of the elements to be taken 
into consideration is consangunity ; there are 
however, other elements which must be taken 
into consideration, such as the safety of the estate 
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and the probability that it will be properly ad* 
ministered. The primary concern is the interest 
of the property and the court would not force ad- 
ministration on an unwilling person. {Mookerjee 
and Cumin^^ JJ) Sivadas Mookerjke v. 
SuKENDRA Nath Chatterjee. 40 C. L. J. 24 : 

8e I. C. 382 : 1925 Cal. 178. 

- — "S. 50 — Probate — Revocation of grant — 

Just cause — Non-citation of necessary party — 
Effect of — Reversioner — Locus standi to contest 
wtll— Genuineness of will — Proof of> 

It is an elementary principle that no question 
of the genuineness of a will arises for considera- 
tion till the court has decided that the grant of 
probate or letters of administration must be re- 
voked on one or more of the grounds specified in 
S. 50 of the Prob. and Admn. Act. The only 
matter for consideration upon an application for 
revocation is whether the applicant has made out 
a just cause for revocation. The application can- 
not be thrown out at this stage on the ground that 
the applicant has not adduced evidence sufficient 
to throw doubt upon the genuineness of the will. 
19 C. W. N. 1108 ; 33 C. 1001 Ref. At that stage 
the only question that could be properly con- 
sidered is whether the proceedings to obtain the 
grant were defective in substance because the 
grant was made without citing parties who ought 
to have been cited. Reversionary heirs who but 
for the will would have been entitled to the estate 
of the deceased are entitled to special citation. 
The object of issue of citation is that all persons 
whcse interests are or may be adversely affected 
by the decrees of the probate court shall have 
notice of the proceedings and an opportunity of 
intervening for the protection of their interests. 
This purpose is not achieved by issue of citation 
to infants and the propounder should take steps 
for the appointment of a guardian-adlitem. 10 
C. L. j. 263 Ref. (Mookerjee and Rankin^ JJ.) 
Akhileswari Das v. Haricharan Mirdha . 

40 C, L. J. 297 : 1925 Cal. 223. 

— 3 5 Q — p foliate — Order granting — Effect 

of — Revocation — "'Just cause" — Meaning of — 
Right to apply for revocation. 

An order passed after contest in a probate 
proceedings is res judicata in any subsequent 
proceeding of any sort against the caveators who 
contested it. The grant of probate by a competent 
Court is, on the general principle of the Probate 
and Administration Act, binding on all persons 
who had an opportunity of putting forward their 
objection before it was passed unless they can 
make out a good cause under S. 50 of the Act for 
setting it aside. 

There is no period of limitation for putting for- 
ward a •* just cause under S, 50 of the Probate 
and Administration Act bat where a party has 
had an opportunity to put forward a particular just 
cause and has not chosen to put it forward, he 
cannot be beard to agitate the same cause later, 
There is no difference in principle between dis- 
allowing an application to revoke a grant for a 
" just cause ’’ on the ground of res judicata and 
disallowing it on. the ground that the party al- 
ready had a full opportunity of putting forward 
his just cause and omitted to do so. 


The mere absence of a special citation in 
proceedings in which probate of a will is granted 
is not, where the person to whom a citation has 
not been issued is otherwise aware of the pro- 
ceedings, a “ just cause " for revocation. 

S. 50 of Probate and Administration Act, in 
certain circumstances, no doubt allows one party 
after another to attack in turn the grant of pro- 
bate but nothing in it supports the contention that 
each of such attacks in turn reopens all previous 
attacks and enables parties already defeated 
to press their attacks anew. 

Per Wallace, J. — A decree cannot be set aside 
by a mere petition on the ground of fraud. 
[Odgers and Wallace, JJ.) Rallabandy Ven- 
kataratnam V , Yanamandra Satyavati. 

34 M. L. T. (H. C.) 141 : 1924 Mad. 578 : 

791. C. 44 : 46 M. L. J. 383. 

S. 51 — Rovocation of probate — Power of 

Additional District Judge in Bengal. 

An Additional District Judge appointed under 
S. 8 of the Bengal, N. W. P. and Assam Civil 
Courts Act, to whom a probate case has been 
transferred has all the powers of a District Judge 
with respect to it and hence he can revoke a 
brobate granted. (Jwala Prasad and Kulwant 
Sahay, JJ.) Daho Kuek v, Tural Dei- 

78 I. C. 701 . 3 Pat. 609 ; 1924 P. 593w 

'Ss, 71 and 83 — Object — Necessity for 

filing caveat — Non-observance of rules relating 
to pleadings — Remands 

In contentious proceeding under the Probate 
and Administration Act, 1881, a caveat in accord- 
ance with S. 71 of that Act should be filed, and 
the grounds of objection, as well as any petition 
in reply, should take the form of pleadings and 
should be verified in accordance with the provi- 
sins of O. 6, R. 15. The further proceedings 
thereafter should be conducted in the same way 
as a suit according to the provisions of the Civil 
Procedure Code. . 

Their Lordships remanded the application for 
hearing owing to neglect to observe the pres- 
cribed form and procedure. [Lentaigne ancd 
Carr, JJ.) U. Shwe Min v. Maung Maung Gyi. 

3 Bur. L. J. 68 : 82 I. C. 973 : 1924 R, 273^ 


Ss. 73 and 83 — Contentious proceeding — 

Meaning of — Objector’s pleader withdrawing 
from case — Effect of— Probate in solemn fornix 

A probate proceeding becomes contentious 
when there is an appearance with a view to op- 
pose the proceedings. The subsequent withdrawal 
from the case of the pleader for the objector 
does not have the effect of transforming it into a 
non-contentious proceeding. Its effect is merely 
to make it an undefended suit, Consequently 
pfTobate cannot be granted even in such a case in 
common form. A probate in common form is 
issued where the validity of the will is not con- 
tested or questioned. The executor proves the 
will either before the District Judge or the Dis- 
I trict Delegate competent to grant it in the absence 
of the parties interested upon his oath or upon 
such further evidence as may be required. Pro. 
bate in solemn form is obtained by the executor 
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in an action in which the persons prejudiced by it 
have been made parties and the court upon hearing 
the evidence pronounces for the validity of the 
will. The mere fact that the pleader for the 
objector withdraws from the proceeding does not 
mean the withdrawal of the opposition to the 
grant of probate. {Mookerjee and Choizner, JJ.) 
Phanendra Chandra Sett v. Nagendra 
Chandra Sett. 39 C. L. J. 669 : 1935 Cal. 75. 

S. 76— Date of grant— Which is. 

75 I. C. 218. 

S. 86 — Appeal— Order granting permis- 
sion to administrator to sell property — Consi- 
derations to be taken into account in giving 
permission to sell. 

An order of a District Judge granting permis- 
sion to an administrator to sell immoveable 
property is appealable. It is not desirable that 
permission should be given to sell immoveable 
properties not in the possession of the adminis- 
trator, to some of which third parties claim an 
absolute title, and others of which were subject 
to ostensible encumbrances, unless it was proved 
that other properties, not the subject of contention 
were unavailable for sale. The Court ought to 
satisfy itself that the sales were necessary and 
in the interests of the estate as a whole. \PraU 
and Mac Coll, JJ-) Haji Pu Tin Tin. 

2 E. 117 : 80 I, C. 746 ; 1924 Rang. 237. 

S, 90 — Lease by administratrix without 

permission of court — Void or voidable — Setting 
aside — Compensation, 

S. 90 of the Pro. and Admn. Act no doubt, 
makes it obligatory upon the administratrix to 
obtain the sanction of the Court if a lease for 
more than five years is granted, but noncom- 
pliance with this provision does not invalidate 
the transaction, which becomes merely voidable 
and not void. If the party prejudicially affected 
thereby seeks relief; the Court will assist him 
only on equitable terms of reimbursement. 

An alienation by an executor or administrator 
without leave of the Court where such leave is 
necessary under S. 90 ot the Probate and Ad- 
ministration Act. is not void but voidable: This 
attracts the operation of the elementary rule that 
no person can be allowed to avoid a transaction 
in such a manner as to enable him to recover pro- 
perty which would otherwise be lost to him and 
at the same time keep the money or other advan- 
tages which he has obtained thereunder. The 
maxim that “he who seeks equity must do equity” 
is applicable to a defendant as well as to a 
plaintiff and a party who seeks to avail himself 
of an equitable defence must stand the test as 
well as one who appears as plaintiff in such a 
case as the present, {Mookerjee and WalmsleyJJA 
Sita SUndari Barmani v. Barada Prosad 
Roy, 28 C. W. N. 444 : 1924 Cal. 636. 

-Ss. 128 and 130 — Demonstrative legacy 

— Interest on. 

Even where the will is silent as regards interest 
on demonstrative legacies and no provision is 
made for the same, the legatee is entitled to be 
paid interest from one year after the death of the 
testator. {Phillips and Venatasiihba Rao, JJ.) 
Kudithipudi Venkataramayya V. Pitchamma, 

78 I. C. 274. 


PROVIDENT FUND ACT (IX OF 1897), S. 4. 

PROBATE PR0CEEDINGS-~rz7/^ to property— 
Adjudication — If binding. 

A probate court has no jurisdiction to deal 
with title to property covered by a testamentary 
instrument. Hence an abandonment of title to 
property by means of a compromise decree in a 
probate court does not destroy title or vest it in 
another in the absence of a registered deed 
where the property in dispute exceeds Rs. 100 in 
value. {Mookerjee and Rankin, JJ) SRI Mati 
Haridasi Debi V, Pramatha Bhusan. 

1924 Cal 905. 

Promissory note— C onsideration — Burden of 
proof. See Burden of Proof. 79 I. C. 1055, 

Consideration — Want of — Taking of ac- 
counts — Permissibility of 

It is a common thing for a borrower from a- 
banker giving a promissory note to cover over- 
drawing from the banker by himself or by another. 
Conseqaently in a suit upon a pronote it is open 
to the defendant to plead want of consideration 
for the pronote wholly or in part and to insist on 
an account being taken to determine the liability 
of the defendant. 45 B, 1155 ; 44 A 521 ; (1921) 
M. W. N. 636 Ref. {Ramesam, J.) Sundaram 
Chetty V. Damodaram Chetty. 

(1924) M. W. N. 529 : 1924 Mad. 850. 

Partnership — Suit on pronote executed 

by one partner in favour of another— ’Maintaina- 
bility of, without iaking accounts. See 
Partnership. 2 Mys. L. J. SO. 

Suit on — Decree on original claim when 

can be granted. 

Where money is lent and at the same time a 
promissory note is given therefor, the creditor 
can sue for the money due as on the original 
contract of loan, if the pronote cannot be poved. 
It is impossible in one and the same suit to sue 
some of the defendants on the note and the rest 
on the original cause of action. {Voung^J.) 
Maung Lee Gale v. Prohtado Barickan. 

3 Bur. L. J. 127 : 1935 Rang. 37. 

Suit on — Note inadmissible for want of 

Stamp — Decree on original consideration. 

Where a suit is based on a promissory note 
which is inadmissible in evidence for want of 
stamp the suit must fail and it is not open to the 
court to give a decree on the debt evidenced by 
the note 38 M. 660 foil. 40 M. 727 ; 34 I. C. 417 
Ref. {Madhavan Nair, J.) PulUGURTa Soma- 
raju V, M. Venkata Subbarayadu. 20 L.W. 943. 

PROVIDENT FUND— Rights of subscribers— 
Bank employees subscribing to Provident Fund 
Started by the Bank-Liquidation of the Bank- 
Priority of Provident Fund subscribers to share- 
holders and simple creditors. Sec Company,. 
Liquidation. 23 C. W N. 721. 

PROVIDENT FUND ACT {IX OF 1897) S. 4— 

Optional subscriber — Deposit made by— Attach- 
ment — Legality of—C. P. Code, S. 6Q— Provident 
Fund Rules. 

Where the Judgment debtor who was a Nazir 
in the Civil Court was an optional subscriber to 
a General Provident Fund within the meaning of 
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Rule 3 of tbe Rales regulating the fund but the 
deposits were not capable of withdrawal except 
under Rules 10, 15 and 18. H^ld^ that the deposits 
were compulsory deposits within the meaning of 
S. 2 of Act IX of 1897 as amended by Act IV of 
1903, the test being whether the money was re- 
payable on demand or at the option of the subs- 
criber or depositor. Under S. 4 of the Act the 
deposit is exempt from attachment and S. 60, C.P. 
Code does not stand in the way. The Act does 
not empower the Government to prescribe by 
rules the procedure which shall be followed for 
the recovery of debts due by depositors for which 
a decree has been obtained in the Civil Court. 
29 B. 259 ; 46 C. 952 ; 27 C.W N. 472 Ref. 
[Miller, CJ. and Bucknill, J.) Jagannath Thi- 
RANI 21. Taraprasanna Ganguli. 

3 Pat. 74 : 6 Pat. L. T. 129 : 80 I. C. 424 : 

1924 P. C. 524 (2). 

PEOVIDENT FUND RULES, R. U— Nomination 
of person to receive fund — If takes absolutely. 

Where a person is nominated under the rules 
framed under the Provident Funds Act to receive 
the fund on the death of the employer, the 
nominee does not take the fund absolutely, but 
only on behalf of the estate. [Kennedy, J. C. 
and Raymond, A. J. C.) Aimai v. Awabai 
Phanjishaw Jamsetji. 1924 Sindh 57. 

PROVINCIAL INSOLVENCY ACT (III OF 1907). 
Ss. 2 (e) and IQ— Joint Hindu family— Father and 
sons — Insolvency of father — What vests in Official 
Receiver — Property or power of disposal — Sons' 
right to impeach — Binding nature of debts — 
Adverse finding — Decree in favour of party — 
Res judicata. 

Where in a joint Hindu family consisting of a 
father and his sons the father is adjudicated in- 
solvent, what vests in the Official Receiver under 
S, 16 read along with S. 2 [e] of the Provincial 
Insolvency Act is the entire property inclusive 
of the shares of the sons therein and not merely 
the power of disposal which the father has under 
the Hindu Law. The vesting of the property is 
not dependent on the nature of the debts incurred 
•or conditional on the debts being for a binding 
purpose. In a suit by the sons for partition after 
the father’s adjudication, it is open to them to 
prove that the debts were for an illegal or im- 
moral purpose and as such not binding on them. 
Case-law referred to. Where a suit is dismissed 
against a defendant but the judgment contains a 
finding adverse to him, such finding- does not 
■operate as res judicata, 48 C. 460 followed. 

Per Srinivasa Aiyangar, J. — The proper way 
of regarding the vesting so far as the sons are 
■concerned would be to regard it as in the nature 
of a trust for the exercise of the father’s power 
-of disposal of the family property for his antece 
‘dent debts on the one hand aud on the other for 
;the ascertainment and delivery over to the sons 
'Of the remainder of the property, if any. 

. Quaere 'Whether the mere making of a 
vesting order by a court as regards the father or 
other co-parcener does not bring about in Law 
the status of division. \Spencer, 0, C. and 
Srinivasa Aiyangar, J.) Kuppuswami Goundan 

Marimuthu Goundan (1924) M. W. N. 807 : 

1925 Mad. 52 : 20 L. W. 783 : 82 I. C, 438 : 

47 M. L. J. 487. 


FROV. INSOLVENCY ACT (IX OF 1897), S. 18. 

'Ss. 4 and 80 —Insolvency— Sale of proper- 
ties by Official Receiver — Objection by claimant 
—Procedure — Poc^^er of Official Receiver to in- 
quire. 

Where in the course of an insolvency proceeding 
the Official Receiver either at his own instance or 
at the instance of a creditor proposes to sell pro- 
perties claimed by a third person the claimant 
may apply to the District Judge under S. 4 of the 
Provincial Insolvency Act for an order to prevent 
the sale of the properties. It js not competent to 
the claimant to apply to the Official Receiver or 
for the Official Receiver to adjudicate on the 
claim. [Krishnan and Waller, JT.) Savanna 
Venka Ana Runa, Vella pp a Chettiar v. Rama- 
NATHAN Chettiar. 47 Mad. 446 : 78 I. C. 1017 : 

1924 Mad. 529 : 19 L. W. 251 : 

(1924) M. W. N. 163 : 33 M. L T- (H C.) 279 : 

46 M. L. J. 80. 

S, 16 (6) — Payment to creditor of 

insolvent — Liability to Receiver, 

A payment by a debtor of the insolvent after 
an insolvency petition has been presented of the 
debt due to a creditior of the insolvent is not valid 
against the Official Receiver. The property of 
the insolvent by reason of the principle of relation 
back, on the date the insolvency petition was 
presented, became tbe property of the Official 
Receiver and as such payment to the creditor is 
not sufficient satisfaction of the debt. {Oldfield 
and Devadoss, JJ.) Janaki Ram Vilas Nidhi, 
Ltd, V. Official Receiver, Coimbatore. 

78 I. C. 16. 

S. 18 (1) — Receiver — Vesting of properly 

in — What amounts to — Sale by Receiver — ■ As 
agent of Court — Hindu. Joint family — Father 
and Son — Adjudication of father — Power of 
Official Receiver to sell family property. 

Defendants 1 and 2 and 3rd defendant, who 
were carrying on business together, were adjudi- 
cated insolvents. At the same time, the plaintiffs, 
who were the sons of defendants 1 and 2, and 
who were made parties to the insolvency petition 
were also adjudicated. The order of the Dist- 
rict Judge on the insolvency petition was: — Peti- 
tioner 1 examined. No opposition. Adjudication 
order passed. Referred to Official Receiver for 
further proceedings. — The family properties of 
defendants 1 and 2 were sold by the Official 
Receiver, the sale deeds showing that the Official 
Receiver purported to convey his entire interest 
in the properties. The deeds further showed 
that the Official Receiver professed to act as the 
assignee of the adult as well as the minor insol- 
vents and that he did not purport to exercise the 
power possessed by a Hindu fattier to dispose of 
his son’s interest for causes which are recognised 
as just and proper. 

In a suit brought by the plaintiffs to recover 
their 4/9ths share in the properties sold by the 
Official Receiver on the grounds (1) that, as they 
were minors at the time, their adjudication was 
illegal, the Official Receiver had no authority to 
sell their shares, and his sale of the properties 
was therefore void as against them ; and (2) that 
the property of the insolvents did not vest in the 
Official Receiver, held, (1) that the order on the 
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insolvency petition, by implication, appoint- 
ed the Official Receiver, the Receiver 
for the property of the insolvents and vests 
the property in him , (2) that even otherwise, the 
property of the insolvent vested in the Court, the 
Official Receiver could have acted as its agent, 
and, as his proceedings were ratified by the 
Court, the sales effected by him were valid; (3) 
that, on the insolvency of defendants 1 and ,2, 
their right to dispose of their son’s interest in 
ancestral immoveable property for the payment 
of their debts not tainted with illegality or immo' 
rality vested in the Official Receiver; and (4) that, 
even if the adjudication of the minor plaintiffs as 
insolvents was illegal, the sales by the Official 
-Receiver must, on the authority of the decisions 
in 42 C, 56 and 25 A. 407, be held to have passed 
the entire properties sold, including the interest 
of the minor plaintiffs therein. [Phtllips and 
Venkatasuhba Rao, JJ.) SankaranaRAYaNA 
PILLAI V, Rajamani. 47 Mad. 462 ; 20 L. W. 357 : 

1924 Mad. 550 : 34 M. L. T. (H. C.) 152 : 

46 M. L. J. 314. 

SS. 24 and 27, {^)-'Composition deed — Effect 

’—Creditor whose name is not in Schedule — If 
can proceed against insolvent after discharge. 

A creditor who does not prove his debt or get 
his name entered in the list of creditors and who 
is not a party to a composition deed is not debar- 
red from proceeding against his debtor after he 
is discharged. [Raymond and Bilaram, A. 
J. C.) Firm of Menghraj— Nevandram v. Firm 
OF Virbhandas— SiRUMAL. 1924 Sindh 122. 

S. Execution sale before adjudi’ 

cation — Sale proceeds — Right of Receiver . 

Prior to an adjudication in insolvency, property 
of an insolvent had been sold in execution of a 
decree and the sale proceeds deposited in Court. 
Held, the amount was exempted from the General 
provision of S. 34 of Act III of 1907 and can be 
claimed by the attaching decree-holder as against 
the receiver. [Oldfield and Devadoss, JJ.) Srini- 
vasa Naicker V. Official Receiver, South 
Canara. 75 I. C. 172 : 1925 Mad. 224. 

— S, 37 — Burden of proof — Fraudulent 

preference — Intention — Mortgage for paying off 
credi tors. 

Where the Official Receiver wants to challenge 
an alienation as a fraudulent preference, the onus 
is on him that the intention was to prefer and 
there must be evidence to show this, apart from 
the mere fact he was insolvent. 

Where money is raised by pledging property 
for tfie purpose of paying creditors, whatever 
may be the view of the mortgagor in paying 
creditors, if the mortgagee acts bena fide the 
transaction would be valid against the Receiver. 
[Oldfield and Devadoss, JJ.) Janaki Ram Vilas 
Nidhi, Ltd v. Official Receiver, Coimbatore. 

78 I. G. 16. 

PEOVINCIAL INSOLVENCY ACT (V OF 1920)— 
Suit against Receiver — Civi! Court. Mt. Maha- 
rana Kunwar V. E.y. David, 1924 A. 40. 

Ss. 2 and 27 — Joint Hindis Family — 

Father adjudged insolvent — Sons^ interest if 
vests in Official Receiver — Suit for partition by 


PROV. INSOLVENCY ACT (V OF 1920), S, 2. 

son— Maintainability of — Sale of property by 
Official Receiver prior to passing oj vesting order 
by court — Rights of purchaser — Order vesting, 
property in Official Receiver— Ratification — I itle 
by Estoppel — Transfer of property Act. b. 43. 

Where a father lu a joint Hindu tamily con- 
sisting of himself and ins sons is adjudicated an 
insolvent it is not merely the share ot tne father 
but the share of his undivided sons also that 
vests in the Official Receiver. That hoes not 
prevent a son from bringing a suit for partition 
ot his share as against tne Official Receiver or 
persons claiming under him, on the giOund that 
the father’s debis were illegal or immorai and- 
that the father could not convey his share validly 
tor such debts. 46 M. 54 not l'jiio»ved. 47 M. L. J. 
487 toil. In the absence of an order by the District 
court vesting the property ot the insolvent in the 
Official Receiver, the propeny vests in the court 
and not in the Receiver -to M. L. }. 184 ; 41 M. L. 
J,. 78 Ref. Where the official Receiver purported 
to sell the property of an insolvent betore the pass- 
ing of such a vesting order and subsequently the 
District court on being apprised ot the la.t, passed 
an order vesting the property in the Receiver the 
title of the vendee becomes complete either on 
the principle of ratification by the court ot the 
act of its agent or on the principle emoodiea in 
S. 43 of the Transfer of Property Act. 40 M. L. j. 
209 , 46 M. L. J. 314 relied on. [Oevadoss, J 
jNIaRasimudu V. Basava SankaRam. 

1925 Mad. 249 : 20 L. W. 9^6 : 47 M. L. J. 749. 

^ Ss. 2 (1) Meaning of Property — 

Power of father and major sons to dispose of' 
minors' shares. 

Where the father and his major sons are ad- 
judicated insolvents on account of trade losses 
and when the Receiver attempted to sell tne joint 
family property, the minors objected that their 
shares are not property within the meaning of 
S. 2 [d) of the Act. Held overruling their coiiten- 
lion that the son’s share is the property of the in- 
solvent within the meaning of ihe section. [Doss- 
and Ross, JJ.) Amolak Chand v, Mansulla Rai 
Mangan LaL. 3 Fat. 857 : 1925 P. 127. 

S. 2 (d) — Property of insolvent — Share in 

a Joint Hindu family — Vesting in Official Re- 
ceiver. 

The word used in defining the term property is 
‘includes’ and not “means,’’ and therefore the de- 
finition in S. 2 (d) of the Prov. los. Act (V of 
1920) is not exhaustive. The definition was in- 
serted to make it clear that certain kinds ol pro- 
perty which do not actually belong to the insol- 
vent are to be treated as his property for the pur- 
poses of the Insolvency Act, e. g. property over 
which he may have a power of appointment which, 
he may exercise for his own benefit. A share in 
joint family property is not saved from such at- 
tachment and sale and is therefore not outside 
the jurisdiction of the Insolvency Court. It will 
vest in the Official Receiver. [Daniels and Dalaf 
A. J. C.) Munshi Lal Bahadur v. Paspat 
Prasad. 26 0. C. 384,. 

-“S. 2 (d) — Property— What it includes— 

— Partners share — If property. 
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The definition of “property” in S. 2 I'd) is very 
comprehensive and includes any property over 
which Or the profits of which any person has a 
disposing power which he may exercise for his 
own profit. It includes all rights of action which 
relate directly to the bankrupt’s property and can 
be turned into assests for the payment of debts 
including claims in the nature of damages except 
such as arise from bodily or mental suffering or 
personal inconvenience. 

A partner’s share in the partnership is 
“ property” within the meaning of S. 2 (d) 
(Kennedy and Bilaram, J- Cs.) Seth Vtshin- 
DAS Nihalchand V. Thawekdas. 80 I. C. 642 ; 

1925 Sindh 18. 

-Ss. 2 (d) and 28 — Partner— Insolvency — 

Right to sue for accounts — If vests in Official 
Receiver. 

Where a partner becomes insolvent, the rights 
of the partner to sue for an account in a parti^er- 
ship that has been dissolved is property within 
the meaning of S. 2 {d) and vests in the Official 
Receiver, [Raymond^ A. J. C.) Thawerdas 
Jethanand V. Seth Vishendas Nihalchand. 

•79 I. C, 384 : 1926 Sindh 72. 

2 (1) (e) — Rent due to landlord — If a 

secured creditor. 

A Zemindar in Oudh to whom rent is due from 
the tenant is a secured creditor within the meaning 
of S. 2 (1) (e) of the Prov. Insolvency Act, as 
under S. 72, Oudh Rent Act the produce of every 
part of the holding is security for the rent paya- 
ble. {Dalau J. C.) Bishambar Nath v. 
Rukkha. 10 0. & A. L. E 183 : 

10 0. L. J. 442 : I. E. 5 0, 98 : 81 I. C. 647 : 

27 O.C, 99: 1924 Oudh 296. 

— S. 4 — Conveyance shortly before adjudi 

■cation— Creditor if can move for. annulment. 

Where a person effected a conveyance shortly 
before he was adjudicated an insolvent, proceed- 
ings to have the conveyance annulled can be in- 
stituted only by the Official Receiver and not by 
any creditor. S. 4 of Act V of 1920 cannot be 
taken to authorise action by a creditof. [Walmslcy 
and Mukerji, JJ ) Ram Sunder Ram v. Ram 
Charit Bhakat. 51 Cal, 663 : 79 I. C. 326 : 

1924 Cal. 827. 

'S, 4 — Question of title — If to be raised 

only in insolvency court. Mt. Maharana Kun- 
WAR’r?. E. V. David. 1924 A. 40. 

S, 4— Question of title — Right to decide 

— When not to be exercised. Official Receiver, 
South Argot v. Perumal Pillay. 

1924 Mad. 387 (1). 

Sb, 4, 5 B.ri6L 28— Equity of redemption-^ • 

Insolvency of Mortgagor— Compulsory acquisition 
■of lands —Rights of mortgagee. 

Where a mortgagor becomes insolvent, it is 
only the equity of redemption that vests in the 
Official Receiver. If the lands are acquired 
under the Land Acquisition Act, the mortgagee is 
entitled to be paid the amount of his mortgage 
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from the compensation paid by the Government 
for the acquisition. {Wallace ani Madhavan 
Nair, JJ,) Purushothama Naidu z. Rama- 
SWAMI Aiyar. 20 L. w. 667 : 1925 Mad, 24'). 

S. b — Interim protection io person who 

has applied to he adjudicated insolvent— Grant 
of — District Judge — Power of — Order declining to 
grant protection— Interference with, in appeal — 
Co^i ditions. 

Under S. 5 of the Provincial Insolvency Act, 
the District Judge has inherent power to grant 
interim protection to a person who has applied 
for being adjudicated an insolvent, Where, in 
the exercise of his discretion, the District Judge 
has declined to grant interim protection, the 
High Court will not interfere with his descretion 
unless it has been wrongly exercised [Madha- 
van N air and Jackson, J J .) Nallagatti Goun- 
dan V Ramana Goundan. 1925 Mad. 170 : 

20 L. VT. 870 : 47 M. L. J. 783. 


— ^ S. 9— Act of bankruptcy — Deed of arran- 

gement for benefit of creditors — Person party to 
deed — Petition for adjudication. 

A creditor who has assented to a deed of ar- 
rangement by a debtor for the benefit of all his 
creditor cannot file a petition for adjudicating 
the debtor an insolvent treating the deed as an 
act of bankruptcy. [Spencer and Rameasam, JJ.) 
Rukmani Ammal V. Rajagopala Aiyar. 

(1924) M. W. N. 813 : 1924 Mad. 839 : 

20 L. W. 681 : 47 M. L. J. 494. 


— — S. 9— Application for adjudication — Act 
of insolvency — Presentation of petition without 
deposit — Return of petition— Limitation — Bom- 
bay Rules, R. 2“ (4). 

A creditor presented a petition for adjudicat- 
ing a debtor an insolvent. The petition was 
presented within three months of an alleged 
fraudulent transfer under R. 27 (4) of the Rules 
framed by the Bomby High Court. The petitioner 
had to deposit Rs. 150 with the petition but he 
omitted to do so. The petition w^as returned to 
the petitioner in order that it might be refpresent- 
ted with the necessary deposit. As the Court was 
closed for the vacation, the petition was represent- 
ed on the re-opening day wdth the necessary 
deposit. Held, that the petition was in time and 
that the order of adjudication was valid, The 
petition should not have been returned but the 
petitioner should have been called upon to make 
the proper deposit within a given time, {Macleod, 
CJ. and Shah^ J.) Chhotubhai Bhimbhai v. 
Daji Bhaivkabhai. 26 Bom. L. E. 432 : 

80 I. C. 482 : 1924 Bom, 472, 


‘S. 10— Prima facie inability to pay debts 

If ground for order. 

Where a debtor is unable to pay his debts and 
the assets arc less than the liabilities an order of 
adjudication should be made, [Scott^Smith and 
Fforde, JJ.) MuL Singh u. Ram Singh Jaimat 
Singh. 1924 Lah. 724 (1). 
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-*Ss. 10 and 25 — Scope of- 

Ss. 10 and 25 were intended to prevent the ab- 
use of debtors filing tbeir applications as a 
method of evading liability of arrest and getting 
out of payment of their debts, A finding by the 
court that a petitioner is unable to pay his debts 
must be one arrived at judicially with reasons 
given therefor which can be checked with refer- 
ence to the evidence. The matter must be consider- 
ed from the point of liquid assets. [Walsh and 
Ryves, JJ.) Mathura Ram v. Baldeo Ram. 

L. E. 5 A. 645 ; 80 I. C. 21: 

1924 A. 800 (2). 

S. 1^ — Withdrawal of petition — When 

allowed. 

A petition for adjudicating a person insolvent 
cannot be withdrawn without the permission of 
the court. (Venkaiasubba Rao and Jackson, JJ.) 
Gadgi Mudappa V. Parameswaran Bhat. 

20 L, W. 880. 

Ss. 15, 18 and 79 — Husband and wife 

jointly indebted — Stfigle petition for adjudication 
— Legality of. 

Where a Burmese Buddhist husband and wife 
were alleged to be jointly indebted to the peti- 
tioning creditor, a single petition for adjudicat- 
ing them as insolvents is maintainable. 44 M. 810 
Foil. 2 C.LJ. 318 not foil. [Young and Lentaigne 
JJ.) Maung Kyi Ohv. Arunachalam Chetty. 

2 Eang. 309 *. 1925 Eang. 36. 

S. IQ— Insolvency-— Receiver — Appoint- 

ment of. 

The mere fact that seven years had passed 
rsince the date of adjudication is not a sufficient 
reason for refusing to appoint a Receiver. 
iWalmsley and Mukerji, JJ.) Horo Mohun 
Pramanick V, Mohan Oas Pali. 

39 C. L. J. 432 ; 1924 Cal. 849. 

'S. 16 — Order of adjudication — Execu- 
tion proceedings — Effect on. 

The mere presentation of an insolvency appli- 
cation does not prevent the execution of the de- 
cree. This is all the more the case where no 
•order for adjudication is made after the present- 
ation of the insolvency petition. [Daniels, J.) 
Kam Bharosey V. SOHAN Lal. I. E. 5 A. 408 : 

82 I. C. 1 : 1924 A. 707. 

S. 16 (5) and 31 — Insolvency of mortgagor 

— Sale by official receiver free of incumbrance ” 
No actual consent by mortgagees— Application to 
set aside sale dismissed — Suit to enforce mortgage 
■ — M a intai na hilt ty . 

On a mortgagor becoming insolvent, his pro- 
perties vested in the Official Receiver and he 
gave notice to all the mortgagees that he proposed 
to sell the properties free of incumbrances giving 
them the same charge on the sale proceeds as 
they had On the properties, He called upon them 
to consent to it and added that if he did not hear 
to the contrary within a certain time, he would 
take it that they consented, No reply was receiv- 
ed and the properties were sold. The mortgagees 
then applied to have the sale set aside on the 
ground that no notice was served upon them, and 
and that they did not consent to the sale, and also 
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of inadequacy of price. The petition was dismiss- 
ed as out of time, whereupon they brought a suit 
for recovering the amount due under the bond. 
Held that the sale was not binding on the mort- 
gagees and the suit was maintainable. [Ramesani 
and Jackson, JJ.) Kanniappa Mudali v. Raju 
Chettiar, 20 L. W. 45 : 47 Mad. 605 : 

1924 Mad. 761 : (1924) M. W. N. 520 : 

79 I. C. 850 ; 47 M. L, J. 16. 

S. 20' — Insolvency of landholder — Effect 

of — Ejectment — Notice. 

The insolvency of a landholder does cot render 
him incompetent to issue a notice of ejectment 
to tenants, [Fremantle, S. M. and Burn, /- M.) 
Rangai V. Deokinandan Pandey. 

L. E. 6 0. 77, 

S. 23 — Arrest of judgment-debtor — [Insd 

vency court — Protection order. 

Under S. 23 of the Prov. Ins. Act, it is discre- 
tionary with a judge on admitting a petition for 
insolvency to release the petitioner from arrest 
in execution of a money decree. Where the court 
refuses to release the petitioner on giving security 
it must record its reasons. [Adami and Bucknill, 
JJ.) Nand Lal v, Nath Mull Sriniwas. 

3 Pat. 543 ; 1924 P. 559. 

Ss. 23 and 31 — Insolvency — Right to ap- 
ply for protection, before adjudication. 

Under the Provincial Insolvency Act an insol- 
vent is not entitled to apply for protection before 
adjudication, unless he has been actually arrested 
in execution of a decree [Krishnan and Odgers, 
JJ.) SlNNASAMI CHETTIAR V. ALTGI GoONDAN. 

1924 M. W. N, 836 : 

80 I. C. 938 : 1924 Mad. 893 (1) : 

20 L. W. 870 ; 47 M. L. J. 530. 

S. 25 — Petition by creditor — Dismissal of 

— Procedure — Grounds for— Payment of debt 
— Other sufficient cause ” — Meaning of. 

Where on an application by a creditor to have 
his debtor adjudged an insolvent, an act of insol- 
vency is alleged, the court must first satisfy it- 
I self whether the creditor is a creditor for the 
' amount alleged or for a sufficient amount 
to justify a petition under the Act, or in 
other words, that the creditor has a right to pre- 
sent the petition. The Court must then be 
satisfied of the service on the debtor of the order 
admitting the petition. It must then be satisfied 
or expess its dissatisfaction, for adequate reasons, 
with the alleged act or acts of insolvency. U 
must then consider whether it has been satisfied 
by the debtor that he is able to pay his debts. 
When the court has come to all the necessary 
findings on the above issues and still finds that 
there is primafacie ground for making an order 
against the insolvents, he must consider whether 
there is any sufficient cause why no order should 
be made. If the court finds the above issues 
not made out against the insolvents, it should 
dismiss the petition without considering any 
other sufficient cause. Meaning of “other sufficient 
cause” in S. 25 explained, [Walsh, A. C. J. and 
Ryves, J.) Tara Chand v. Jugul Kishore. 

22 A.L. J. 684 ; 46 A. 713 L. E. 5 A. 498 : 

1924 A, 686. 
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'Ss. 27 and 43 — Insolvency petition-Trans- 

fey to Official Receiver for adjudicatton — Pe- 
riod jixed for discharge— A p plication for annul- 
ment — Extension of time — Power of Court, C. P, 
Code, S. 148. 

Where an insolvency petition is transferred to 
the Official Receiver for adjudication he has the 
power to fix the period for applying for discharge 
as part of the order of adjudication. 

Per Kfishnan, J, and Walter, J. (dissenting) 
under S. 27 (2) of the Prov. Ins. Act the power to 
extend time is not exhausted.by the period origin- 
ally fixed in the order of discharge having ex- 
pired. Even after the expiry ot the period, the 
Court has power to extend the period. 17 C. 512; 
16 B 263 Ref. [Krishnan and Waller, JJ.) ARU- 
naGiri Mudaliar V , Kandaswami Mudaliar. 

19 L, W. 418 : 34 M. L. T. (H. G.) 170 : 

(1924) M. W. N, 331 : 1924 Mad. 635. 

Ss. 27 (2) and 43— — Time for — 

Power of Court to extend. 

Under S. 27 (2) ot the Prov. Ins Act the court 
has power to extend the time for discharge even 
after the expiry of the period of the order for 
discharge. [Chatter jee and Pan ton, JJ.) Abra- 
HiM r?. SOOKIAS. 51 C. 337 : 81 I. G. 584 : 

1924 Cai 777. 

S. 28 — After-acquired property— Suit for 

recovery — If insolvent can maintain — Share in 
partnership — If vests. 76 I. C. 805. 

-S. 28 — Co-sharers— Adjudication of one 

sharer as insolvent — Suit for share of profits by 
assignee from co-sharer against lambardar — De- 
fence that plaintiff has no title to sue by reason 
of his assignor’s insolvency — Jurisdiction o- 
Revenue Court. See Agra Ten. Act, S. 193. 

22 A. L. J. 217. 

S. 28 — Debt incurred after adjudication 

— Civil Court — Jurisdiction to entertain suit. 

Creditors who lend money to a debtor alter the 
date of his adjudication as insolvent cannot prove 
the debt in insolvency, but there is nothing in law 
to prevent their suing on the Civil Courts in their 
debt, [Kinkhede, A.J. C.) Hiralal v. Tulsiram. 

80 I. C. 946 : 1925 Nag. 77. 

S. 28 — Insolvency of Hindu .father — Re- 
ceiver — Sows’ share in family properly if vests. 

The claim of the receiver, in whom a Hindu 
father’s rights and interests have vested under 
S. 28 of the Prov. Ins. Act is based on the princi- 
ple of Hindu law, As soon as the sons received 
joint family property at partition the right became 
vested in the receiver of taking that property to 
pav the Hindu father’s debts. The receiver does 
not become entitled to this right subsequent to the 
partition. The sons are liable to contribute 
towards the payment of any such debts of the 
father as are not tainted with immorality and 
they must be given an opportunity to prove the 
immoral or illegal character of the debts. [Walsh, 
A, J, C. and Daial, J.) Sita Ram Beni Prasad. 

22 A. L. J. 1097. 

S. 28 — Maigiizar becoming insolvent — 

Sir rights — Sale of occupancy rights. 

When a malguzar is adjudicated insolvent, his 
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proprietary rights in the sir land are vested in 
the insolvency court but not so the occupancy 
rights in the land, as under the C. P. Tenancy Act 
no one but the proprietor could divest hirnself of 
the occupancy rights. [Prideaiix, A J. C.) Shri 
Kishan V. Nagoba. 1924 Nag. 158. 

S. 28 — Remedy of creditor. 

Where after an insolvency, the property o'f the 
insolvent is vested in the Court, the creditor has 
no remedy against the property in respect of tha 
debt other than that provided under S. 28. 
[Baker, J.C.) Seth Sheolal v. Girdharilal. 

1924 Nag. 361. 

S. 28, Cl. 4— Insolvent Debtors* Act (1848),^ 

5. 7— After -acquired property of insolvent — Bona 
fide transaction — Disposal of property — Right of 
Receiver in insolvency. 

In spite of the fact that by order passed under 
S. 7 of the Insolvent Debtors’ Act, 1848, the pro- 
perty of the insolvent was to vest in the Official 
Assignee, he was left free to dispose of any 
property that he might acquire after being declar- 
ed an insolvent and all persons dealing with him 
bona fide and for a consideration were to be dis- 
charged from making a further payment, to the 
Ofificial Assignee, provided the transaction took 
place before the Official Assignee intervened and 
claimed the property on behalf of the insolvent’s 
estate. 43 Bom. 890 ; 30 M. 145 ; 47 Cal 696, re- 
ferred to. [Daniels and Mukerfee, JJ,) Chhote 
Lal V . Kedar Nath. 22 A. L, J, 455 : 

L E. 5 A. 329 : 46 A. 565 : 1924 A. 703. 

— — S. 28 [o)^-Damages for breach of contract 
— Vesting prior to insolvency — Deed of arrange- 
ment — if passes to trustees-^-T. P, Act. Sec. 6 (a). 

Prior to a person becoming insolvent, he 
became entitled to sue for damages for breach of 
Certain contracts. Subsequently by a deed of 
arrangement, he transferred his rights to certain 
trustees who sued to enforce the same. Held.,. 
there was nothing in law to prevent the vesting 
of the right in the trustees and they could sue to 
enforce their rights. T. P. Act, S. 6 [a) and [e) 
considered, [Bilaram, A. J. C.) Firm of. 
Motharam Dowlatram V, Gopaldas. 

80 I. C. 14L 

S. 28 (5) — Partner’s share in assets— If 

can he attached and sold. 

S. 28 (5) cannot be construed to mean that it is 
not the whole property but only the property 
which is liable to attachment and sale under 
S.60. C.P.Code, which vests in the ofificial Recei- 
ver. An insolvent partner’s share of assets in a 
partnersnip vests in the Receiver and can b© 
attached and sold. [Kennedy and Bilaram, A. J. 
C.) Seth Vishindas Nihalchand v. Thawerdas, 
80 I. C. 642 : 1925 Sindh 18. 

S. 28 (6) — Second creditor — Charge — 

Rights of, Moti Ram v. Rodwall. 

76 I. C. 749. 

>‘■ " ■3, 29 — 'Suit against insolvent— Adjudi- 
cation^ not known to plaintiff —Permission of 
[ Insolvency Court not obtained— Effect. 
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S. 29 of Act V of 1920 contemplates not only a 
suit 6led beforf^ an order of adjudication but als'i 
one filed after the order but in real ignorance of 
it. In such a case the procedure is not to obtain 
permission under S. 28 from the Insob ency Court 
but the Civil court can under S. 29 either stay the 
suit or continue it under such terms as it thinks 
lit. {Hallifax, A. J. C.) UMAR Sharif v. Jwala 
Prasad. 1924 Nag. 300. 

-S 39 [^)— Rules framed the Madras 

H^gh Court — R. 21 {b)— Creditor —Claim jot final 
dividend — Notice — Form of — Strict compliance 
necessary. 

Under R. 21 {b) of the Rules framed by the 
Madras H'gh Court under the Provincial Insol- 
vency Act (111 ot 1907), the notice to be sent bv 
the Receiver under S, 39 (4) of the Act should be 
in the form of a registered letter addressed to 
eich credittjr. If the Receiver proposing to 
declare a final dividend dees not strictly comply 
\vicli the piovisi ns of the Rule and a creditt r as 
a result of not getting such a notice fails to prove 
h s claim and is thervf'^re not given his dividend, 
he should be allowed to reopen the matter and be 
given an opportunity to pro've his claim within a 
time to be fixed by the Court {Krishnan and 
Odgers, JJ.) Venkatanarayana Chetty v. 
Sevugan Chetty. 

20 L. W. 163 ; 80 I. C. 620 : 

47 Mad- 9t6 : 47 M. L. J.240. 

'S. Order refusing discharge— Insoh 

vent obstructing — Receiver. 

Wnere an insolvent’s assets were nor of a value 
equal to 8 annas in the rupee and he obstructed 
toe Receiver in paving debts, an order refusing 
to discharge him is prooer. {Kendall, A, J, Cj 
Jagmoham Singh v. Deputy Commissioner, 
Fyzabad. 80 I. C. 64 : 1925 Oudh 112. 

Ss. 43 and Tb— 'Application by creditor — 

Wrongful refusal of order of annulment — Ap- 
peal — ''Aggrieved person '* 

An order oi adjudication prevents an unsecur- 
ed creditor from realising his debt except by 
receiving a dividend under ihe Act. Consequently 
an unsecured creditor would undoubtedly be a 
person aggrieved by the refusal to annul the order 
ot adjudication. A creditor who is affected by the 
adiudication is certainly a person entitlad to 
apply to the Court under S ‘iS and if his claim is 
dis nissed without proper reason for it, he will 
Cer ainly be a person aggrieved under S 75 and 
can appeal against the ovd.xExparte Sidchhotham. 
In re Sidebhotham. {Krishnan and Waller, J J.) 
Arunagiri Mudaliar V. Kandaswamt Mudaliar. 

19 L W. 418 : 34 M. L. T, (H.C.) 170 : 
tl924) M. W. N. 331 : 1924 Mad. 685 

, — S. 43 — Creditor applying — If a person 

aggrieved — peal 

1924 Mad. 185. 

S. 51 (1) — realised after the date 

of the admission of the insolvency petition—Saie 
held before such date — Rights of execution 
creditor. 

The expression “ date of the admission of the 
petition ’ occurring in S 51 ll) of the Provincial 
Insolveacy Act qualifies “ assets realised ’’ and 

Y D 1924—65 


PROV. INSOLVENCY ACT (V OF 1920), S. 5 3. 

therefore only assets realised before the date of 
the admission of the petition will enure to the 
benefit of the execution creditor. 

Meaning of the expression “ assets realised in 
the course of execution ” considered. {Wallace 
and Madhavan Nair, JJ.) K. M. K. R. K. R. 
Raman^than Chettiar V. P. L. V. R. Subra- 
mania Chettiar. 

1925 Mad. 248 : 20 L. W. 872 : 47 M. I. J. 759. 

S 62 — Execution— Sale of judgment- 

debtor's property— Pendency of insolvency petition^ 

There is no provision in ihe Provincial Ins. Act. 
which prohibits a court executiiig a decree from 
selling the judgment-debtor’s property merely by 
reason of its having been given notice ihat an 
insolvency petition by him has been admitted. 
It is Only when an application is made to tne exe ■ 
cuting court for the delivery of the pioperty that 
the court is required by S, 52 to direct ilie pro- 
perty if in its possession, to be delivered to the 
Receiver. Where no such application is made )he 
court is at liberty to sell tne propeity and the 
sale being legal, cannot be impeached by the 
Receiver or the creditors. {Martincau, J.) Ralla 
Ram V. RAiM Labhaya Mal. 6 Lah. L. J. 232. 

SO I. C. 509 : 1926 Lah. 168. 

S. 62— Scope oj — Property— Attachment. 

under 0. 21, R. 54 — If can be directed to be 
handed over — Receiver — Who is — Costs of urbit^ 
ration proceedings. 

Where an attachment of immoveable property 
has been made under O. 21, R. 54, sucu property 
cannot be said to be in the possession oi the 
Court so as to entitle a Receiver to apply for its 
possession under S. 52 oi the Prov. Ins Act. The 
section contemplates both moveable and immove- 
able properties in the possession of the Court. 

■ The Receiver referred to in the section is the 
Receiver who is appointed after adjudication, and 
not an interim Receiver appointed under S. 20. 

The costs of an arbitration cannot be treated as 
costs of the suit within the meaning of S. 52. 
{Biiaram, A. J. C.) FIRM OF Lyon Lord & Co. 
V. Firm of Virbhandas Rattanchand. 

1924 S. 69. 

S.63 — Creditor— If can take action - — 

Limitation. 

S. 53 contemplates that action should be taken 
by the Odicial Receiver to set aside a fraudulent 
transfer, but this does not mean that no one else 
can set the law in mution even when the 
Receiver refuses or neglects to act. In such cases 
creditors can auply. Action can be taken at any 
time during the pendency of the insolvency procee- 
dings and A<t. 18 1, Lim. Act does not govern such 
an application. {Moti Sugar, J.) Dakyai Singh 
V. Kunj Lal, 1924 Lah. 6o3. 

S. 53 —Order under — Second appeal — 

Question of law. See Pro. In'S. Act, S. 75. 

78 1. C. 140. 

Ss. 53 and 66 — Purchaser in good faith— 

Transfer of property to trustees — If protected. 

Ss. 53 and 55 of the Pio, Ins. Act are taken 
verbatim from the English Bankruptcy Act and- 
tne expression ‘'p^^chaser ” in S. 53 is used in 
the wider sense commonly given to that term in 
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Eogiish Law and not in the mercantile sense of 
a person who has bought something by a contract 
of purchase and sale. Where a debtor made over 
his whole property to trustees in order that the 
residue after paying his debts should go to his 
son, with an annuity for himself and his wife, the 
transfer is not avoided by S. 53 of the Act. 30 
M. L, J. 415 foil. (Wasir Hasa7i and Pullan, 
A. J. C.) Sharf-uz-Zaman V. Deputy Commis- 
sioner, Bara Banki. 10 0. & A. L. R. 514- 

11 0. L. J. 599 : 79 1. C. 888 : 1 0. W. N, 201 ' 

1926 Oudh 28= 

S. 53 — Receiver not appointed — Refnedy. 

Where no Receiver has been appointed, an 
application under S. 53 can be maintained by a 
creditor based on which the Court can take the 
necessary action. [Bake\\ /. C.) Seth Sheolal 
V. GiRdharilal. 1924 Nag. 361. 

-S. 53 — Sale set aside — Consideration for 

redeemi^ig Mortgage — Vendee a scheduled credi- 
tor. 

When a sale of property to pay off a mortgage 
is annulled under S. 53, the vendee is entitled to 
stand in the shoes of the mortgagee and is a 
secured creditor to that extent. The maxim in 
pari delicto will not apply to a case where the 
object was frustrated. {Hallifax, A. J. C.) Ram 
Prasad v. Jaskaran. 82 I. C. 489. 

S. 53 — Transfer prior to insolvency — 

Absence of consideration — Transferee paying 
part of consideration to mortgagee— Effect. 

761. C. 1006. 

^ — S. 53 — Voluntary ira^tsfer — Release deed 

by extravagant son in favour of fat her on si - 
deration. 

It is not necessary that a man should actually 
be indebted at the time he enters into a voluntary 
settlement to make it fraudalent;for if a man does 
it with a view to his being indebted at a future 
time, it is equally fraudulent and ought to be set 
aside. A man can commit what may be compen- 
diously called “ anticipatory fraud” and effect a 
transfer of his properties with a view to get into 
debt and prevent bis creditors getting at his 
property. 33 M. 205 : 5 Bom. L, R. 255. In cases 
of settlements by a son on his father in consider- 
ation of the former and his wife and children 
being maintained by the father, the question that 
has to be considered is the bonafides of the tran- 
saction. If the consideration is inadequate or is 
such that it was not a real consideration it may 
be taken as one item for deciding whether the 
transaction itself was bona fide or not Under 
S. 53 of the Prov. Ins. Act what has to be proved 
is that the transfer was in good faith and for 
valuable consideration if the transfer is within 2 
years of the insolvency, the burden being on the 
person asserting it to prove it. Both good faith 
and valuable consideration have to be proved by 
the alienee or by the person who supports the 
transfer. The circumstances under which the 
deed came to be executed, the covenants made in 
the deed and the conduct of the parties both at 
the time and subsequently h^ve all to be taken 
into consideration and if it can be held that the 
transfer at the time was really intended to be 
carried out and was made bona fide for. saving 


PROV. INSOLVENCY ACT (V OF 1920). S. 5 8. 

the insolvent from incurring debts and ruining 
himself it may be that the transfer will not be 
interfered with. But if on the other hand there 
are circumstances to show that the transfer was 
actually screening his properties from the reach 
of his future creditors, there will be good ground 
for holding that the transfer is a fraudulent one. 
[Krishnan a7td Odgers, JJ.) Oeficial Receiver, 
TaNJORE V , VED4PPA MuDALTAR. 

(1924) M. W, N. 506 : 82 I. C. 450 : 

1924 Mad. 865 : 20 L. W. 683 : 47 M. L. J . 431. 

S. 54 — Fraudulent preference — What is 

— Creditor giving fresh loan only as security 
being given for all debts — If preferred. 

Before a tranfer can be avoided under S. 54 of 
the Prov. Ins. Act, it must be definitely proved 
that in making the transfer in favour of a credi- 
tor, the debtor acted with the view of giving him 
preference over other creditors and the onus of 
proving that such fraud was intended is on the 
person who impugns the transfer. If the tran- 
saction was to obtain some advantage to himself 
it is not a case of preference. 

Where a debtor could secure a loan from an 
old creditor of his only by giving security for all 
the debts due and he eflfected mortgage, it 
is not a fraudulent preference. [Moti bagar, /,) 
Daulat Ram v. Deoki Nandan. 

1924 Lah. 686. 

S. 54 — Fraudulent preference of creditor 

— What constitutes — Dominant intention — Mo- 
tives of insolvent, 

\ In deciding whether an insolvent is guilty of a 
fraudulent preference in favour of a particular cre- 
ditior, it has to be ascertained what was the 
dominant intention in the mind of the insolvent 
at the time when the act was done. It might 
result in a preference in favour of one creditor, 
but if the act was done by the insolvent not as a 
free agent but under pressure, or to avoid certain 
legal consequences with a view to benefiting him- 
self as the primary consideration, then there can 
be no fraudulent preference. The mere fact that 
the act was done very shortly before the insolvent 
filed his petition to be adjudicated, no doubt 
raises the presumption that the act was intended 
as a fraudulent preference. But it is necessary to 
consider all the facts in the case and arrive at a 
decision as to what was the principal object of 
the insolvent in so acting, [Rabinson, C.J,^ and 
May Oung, /.) Raeburn Company v. Zolli 
Kofer & Co. 2 Rang. 193 ; 83 I. C. 440 : 

1924 Rang. 308: 

Ss. 58, 59 (c) and (e), 68 and ^0 ---Trans- 
fer of insolvency petition to Official Receiver for 
disposal of — Vesting order — Sale of properties by 
Official Receiver — Setting aside — Limitation. 

On a petition by a debtor to be adjudicated an 
I insolvent the District Court made an order trans- 
! ferring it for disposal to the Official Receiver. 

I The Official Receiver made an order of adjudica- 
I tion. There was no order of the District Court 
vesting the properties of the insolvent in the Official 
Receiver, Nevertheless the Official Receiver pur- 
, ported to sell the properties of the insolvent in the 
course of administration. A creditor of the insol- 
*, vent applied to set aside the sale more than 21 
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•days after the date of the sale and it was con- 
tended that the application was barred by S- 68 of 
the Provincial Insolvency Act. Held, (1) that the 
Official Receiver had no right to deal with the 
properties of the insolvent without an express 
vesting order of the District Judge; (2) that the 
indorsement made by the Judge on the insolvency 
petition was not tantamount to vesting the pro- 
perty of the insolvent in the Official Receiver; (3) 
that a vesting order could validly be made only 
after adjudication; (4) that the sale in the present 
■ case was made by a person not authorized by law 
and was therefore void : and (5) that S, 68 of the 
Provincial Insolvency Act which pre-supposed a 
■decision by a Receiver properly appointed did 
not bar the present application. 41 M. L. J. 78 ; 39 
M. L. J. 438 ; 43 M. 869; 30 M. L. J. 415 followed; 
■44 M. 547: 40 M. L. J. 209 distinguished. [Krish- 
nan and Odgers, J/.} Kavali Sankara Rao 
Rama Krishnayya. 19 L.W. 450 : 

34 M. L. T. (H.C.) 2 : (1924) M. W. N. 198 : 

1924 Mad. 461 : 78 I. C. 294 : 46 M. L. J. 184. 

S. 60 — Sale of insohtnPs proferiy by 

Receiver — Legality of. 

A sale of immoveable property of the kind 
specified in S. 60 of the Prov. Ins. Act by the 
Official Receiver is invalid and inoperative. 
{Kendal and Pullan, A. J. Cs.) Nazir Hasan v. 
Moulvi Matinuzzaman. 10 0. & A. L. E. 730 : 

1 0. W. N 337 : 11 0. L. J. 672. 

S, Application by creditor to District 

Court under — Parties — Official Receiver — PI on- 
joinder of — Effect— Evidence taken by Official 
Lleceiver — Use of, at hearing of application — 
Per mi s sibi U ty—Evi dence^ addi tional—A d missi o n 
•n / — Power of District Court, 

A creditor whose claim had been disallowed in 
part by the Official Receiver applied to the 
District Judge under S. 68 of the Insolvency Act 
against the order of the Official Receiver, All the 
other creditors of the insolvent were made parties 
do that application, and opposed the same ; but 
■the Official Receiver was not made a party. The 
District Judge allowed the entire claim of the 
applicant. On appeal preferred by one of the 
opposing creditors against the order of the District 
Judge, held, (1) that his order was not vitiated by 
the fact that Official Receiver was not made a 
formal party respondent to the application before 
him, and (2) that he was entitled to act on the 
evidence given before the Official Receiver. 

There is no provision in the Act obliging the 
District Judge in ^such a case to take fresh 
evidence, though it is open to him to do so if he 
thinks fit. 

The fact that a creditor gives up his security 
and agrees to treat himself as. an . unsecured 
creditor for the amount due to him is not con- 
clusive On the question that the money was not 
due as a personal debt, {Krishnan and Odgers, 
JJ-) Kumaraswami Nadar v Venkatasami 
Koundan. 19 L. W. 193 : (1924) M. W. N. 212 : 

1924 Ma4. 830 : 34 M.L.T. (H.C.) 337 : 

78 I. C, 857 : 46 M. L. J. 242. 


S, 68 — Scope of, Mt, Maharana 

Kunwak V, David. 1924 A. 40 


PEOV. SMALL CAUSE COUETS ACT (IX OF 1887), 
S. 16. 

S. 75 — Appeal — Order of adjudication — 

Insolvent necessary party. 

Where a creditor appeals from an order of 
adjudication, the insolvent is a necessary party 
to the appeal. [Macleod, C. J. and'^ Shah, J.) 
Chhotubhai Bhimbhai V. Daji Bhai Ukabhai 
26 Bom. L. K. 432 ; 80 I. C. 482 : 1924 Bom. 472’ 

S.75 — Deputy Commissioner with powers 

of Sub-Judge— Appeal — To whom lies— Procedure. 

In insolvency matters, appeals from orders of 
Deputy Commissioners who have been invested 
with the powers of Subordinate Judges lie to the 
District Court and not the High Court. Such an 
appeal if presented to the High Court should be 
dismissed. 

Quaere if the High Court has powmr under 
Act V of 1920 to return a memorandum of appeal 
to be presented to the proper Court. [Siihra- 
wardy and Graham, //.) Chatturbhuj Mahesri 
V. Harlall Agarwalla. 

80 1. C. 858 : 1925 Cal. 335. 

S. 75 — Second appeal— Order under S 53 

— Question of law. 

A second appeal will lie under S. 75 Pro. Ins. 
Act against an order passed under S. 53, but only 
on a point of law as provided by S. 100, C. P. 
Code, (Baker, J.C.) Seth Sheolal v. Girdhari- 
LAL. 1924 Nag. 361. 

S, 75 (2) and 53— Aggrieved pt^rson— 

insolvent — Appeal by — Order annulling aliena- 
tion by insolvent. 

It is not open to the insolvent to appeal against 
an order of the Court annulling a transfer as a 
fraudulent preference without notice tothe alienee 
for the insolvent is not a person aggrieved there- 
by. (C. C. Watson.) MaSTan Khan v. Syed 
Mahomed Khasim. 

2 Mys. L. J. (B and C) 15. 

S. 78 — Scope of to excuse delay. 

1924 Mad. 400 (1). 

PEOVXNdlAL SHALL CAUSE COUETS ACT, Ss. 16 
and Zb— Suit instituted in the Court of a Munsiff 
with small cause powers— Suit decided by succes- 
sor without small cause powers — Effect of. 

A suit of a nature cognizable by a Court of 
Small Causes was instituted before a Munsffi in- 
vested with small cause powers. The Munsiff was 
transferred before deciding the suit and his suc- 
cessor was not invested with small cause powers. 

I The District Court directed him to try the 
suit under his original jurisdiction even though 
there was a subordinate court having small cause 
jurisdiction in the locality. Held that the suit 
should not have been tried by the Munsiff on the 
Original Side and that the decree was ultra vires. 
{Wazir Hasaan, J C.) Ram Lakhan v, Mt Janka 
10 0. & A. L. E . 741 : 1 0. W. N. 381 : 
11 0. I. J. 662 : 80 I. C. 268 : 1925 Oudh 101. 

Z. Vt— Attachment of immoveable pro- 
perty before judgment — Powers of Small Cause 
Courts — C. P. Code, Ss. 94 and 95. 

It is competent to a court acting in the exercise 
of its jurisdiction as a court of small causes to 
make an order for the attachment of immove- 
able properterties before judgment under O, 38 of 
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PEOV. SMALI CAUSE COURTS ACT {IX OF 1877), 

S 25. 

the C. P. C. bat if the Small Cause Court passes 
an order lor attachment before judgment of 
immoveable propeitv it would have to send the 
order for execution to an ordinary Civil Com t 
having jurisdiction. There is a difference between 
attaching property and maldng an order for 
attachment of property. {Sanderson, C. J. 
Waimsley, Newbould, Mu^erji and Chotzner, JJ.) 
Barada Kanta Ray v. Shaikh Maijuddi. 

28 C. W. N. 1056 : 82 1. C. 109 : 
40 C. L. J. 199 : 1925 Cal. 1. 

S. 25 — Decree obtained on mis-repre- 

sentation as to jurisdiction — Inttrference. 

Where by false recitals in a plaint a court 
gets clothed with jurisdiciion and passes a 
decree, it can be set aside in revision, [Pullan, 
A, J . C.). G. I. P. Ry, Coy. c?, Mathura Das 

80 I. C 569 ; 1925 Ouch 103. 

S. 25 — Error of law. 

Gross errors of law are not revisaole under 
S. 115 Civil P. C. though they are revisible under 
S. 25 Sm. C. C. Act. {Sulaimon, J,) Mathura 
Prasad v. B. B. A>d C I. Railway. 

I. E. 5 A. 252 : 78 I, C. 434 : 1924 All. 691. 

S. Finding of fact — High Court's 

power of revision. 

Where a Small Cause Court records a finding 
that the al eration in a pronote was not made 
subsequent to its execution and further holds 
that the suit should be decreed even if the altera* 
tion is subsequent, its finding does not amount 
to a clear finding of fact and the High Court is I 
entitled to interfere under S. 25 of the Small 
Cause Courts Act {Dalai, J. C.) ^ulfiquar 
Ahmad v. Robert Elliot. 

1 0. W, N. 605 : 10 0. & A. L. E, 1008 

S. 25 — Interference — Mistake of law. 

If a mistake ot law committed by the Court 
below is such as is not shown to have affected 
the result of the suit, it is not sufficient to 
justify interference in revision. [Maepherson, J .) 
Luther Sahu v. Doman Ram 1924 Fat. 793. (1). 

S, '^Return of plaint for want of 

jurisdiction — Order, whether open to revision. 

An order returning a plaint on the ground that 
the Court has no junsd ction amounts to the 
Court having ‘decidedV the case within the 
meaning of sectirm 25 Prov. Small Cause Courts 
Act a> d is open to revision. 13 C. W, N- 403 
dissented from. 15 C. w. N. 666 referred to and 
41 A. 42 followed. {Dalai, I. C.) Dhani Ram v. 
Maikoo Lal. 1 0. W. N. 957. 

Sch. II, Cl. 4 — Suit for price of manure 

—Interest in immoveable property. 

A suit by a Zemindar for the recovery of the 
price of the manure which he alleged belonged to 
him because of his interest in the village is for 
the recovery of an interest in immoveable pro- 
perty and as such exempted from the cognizance 
of a Small Cause Court under Sch, 11, cl. 4 of the 
Prov. S. C, C. Act, {Dalai, AJ C.) Sri Raghu- 
NATH V. Antoo. 10 0. & A.L K- 208 : 

80 1.0, 740 (2;; I E. 6 0. 87. 


FEOV. SMALL CAUSE COURTS ACT Sch. II 
Art. 8. 

Arts. 4 and 11 — Suit of Small Cause 

nature — Smi for sum oj money payable under a 
covenant in a sale deed. 

Plaintiff’s predecessor in title sold certain lands 
to the deiendant’s predecessor-in-tide and the 
ia'ter agreed to pay the former and his descen- 
danis a sum of Rs. 20 annually for worship of 
God. The defendant purchased the lands from 
a purchaser from the original vendee In a suit by 
the plaintiff to recover the amount due on the 
covenant, Held, that the suit was of a nature 
cognizable by the Small Cause Court. {Ranktn and 
Ghose, JJ.) MoHiNi Mohan Kai v. Kamdas. 

28 C. W. N. 271 : 80 I. C. 210 : 1924 Cal. 487 : 

39 C. L. J. 532, 

Sch. II, Art. 8 — Bhagdar — Sui^ for paddy 

and straw or their value — Suit if cognizable by 
Small Cause Court. 

Plaintiff sued for the recovery of a sum of 
Rs.49 alleged to be due as price of bhag paddy and . 
straw. Tne plaint alleged that the land had been 
settled with the defendant and that the latter had 
stipulated to deliver to the plaintiff in Falgun 
month every year a half share ot the paddy that 
would be grown on the land and in case of de- 
fault would be liable tc deliver 25 per ceut. more 
as bridhi or interest in accordance with usage; that 
j the deft, in accordance with the aforesaid promise 
or stipulation, after having taken settlement of 
the land, cultivated the land and grew paddy and 
straw of wuich the quantities were stated and the 
price of half thereof was claimed with interest. 
Held lhat the suit wns cognisable by a small 
cause court, there being nothing in the contiact 
showing a tenancy conclusively. {Mukerji. J) 
Jadab Chandra Santra v. Gopal Chandka 
Deb Nath. 28 C. W. N. 848 : 82 I. C. 94 : 

1924 ual. 837. 

Sch, II, Art. ^—Grazing land — fixed rate 

for cattle— Suit to recover rent if cognizable. ' 

The plaintiff obtained a lease of some grass- 
land situated m the Cawnpore Cantonment from 
the Cantonment Committee He sub-let tfat land, 
for gracing purposes to another peison at a fixed 
rate per cattle. The pre.'ent suit was filed 
him for the recovery of the rent payable by the 
latter. Held, that the suit was clearly one lor the 
rent of the grazing area let to the defendant; and 
it was excluded from the cognizance of the Small 
Cause Court by Clause 8 of Schedule 2 of the 
Provincial Small Cause Courts Act (No. IX of 
1887) [Kanhaiya Lal, J,) Auseri Lal v. Mull- 
HAN. L. R. 5 A. 217 : 22 A. L. L 339 : 

78 I.C 345 : 10 0 & A.L.E. 4o4 : 

46 All. 369 : 1924 A. 657, 

Sch. lit hit. H— Rent — what is — Damages 

for use and occupation — If excluded. 

Rent in Art. 8 is u^^ed in the ordinary sense of 
a return in money or kind for the enjo>ment of 
specific property held by one person from or 
under another. A suit for damages for use and 
occupation of land held by defendant as tres- 
passer is not a suit for rent and is not excluded 
from the cognizance of the Court of Small Causes. 
[Moti Sagar, J.) Gajjar v. Guru Surdul Singh. 

78 .1. C. 383 : 1925 Xah 196 (1), 
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PKOV. SMALL CAUSE COURTS ACT, Sch. II, 
Art. 8 

Scb’, II, Art. S —Suit for rent — Suit for 

recovery of a share of the produce payable by 
Bhargdar, 

A suit for recovery of a share of the produce 
payable bv a Bhargdar or its price is not rent 
Bhargdar” would ordinary mean a c dtivat^r 
who is a servant or liboarer under the holder of 
land 14 C W. N. 629 Ref {N, R, Chafterjea. 
J.) Rahimuddin Mollah Nirod Barani 
Debi. 40 G. L. J. 197 : 1924 Cal. 1036 (1). 

Sch. ir, Art. 8—Suit for rent — Home- 
stead land — Soond apppeal. 

A suit for rent d hornestead laud is excepted 
under Art. 8 of vSch. II from the cognizance of a 
'Srnall Cause Court and even if the value is less 
than Rs. 500, there is a right of second appeal. 
{Suhrawardy and Chotsner, JJ ,) Shebaits OF 
Idol Sridhar Jin v. Nalinaksha Rat 

79 I. C. 567. 

Scb. II, Art. 11 — Questions of title — 

Decision on — How far brnding, 

A Small Cause Court has no jurisdiction to 
decide question of title and anv decision thereon 
is not a binding adjudication. {Baker, J. C.) 
RambUX V. Moti. 20 N. L. R. 70 : 78 I. C. 872 : 

1924 Nag. 256. 

Scb. II, Art. 15— Suit for recovery of 

purchase money on refusal to perform the con- 
tract -J arisdiction of Small Cause Court, 

A suit for the recovery of purchase money on 
the defendant’s failure to fulfil the performance of 
a contract is cognisable by a Court of Small 
Causes. 

Held also, that if there was a contract and 
defendants refused to perform it, plaintiff was 
at liberty under S. 39 of the Indian Contract Act 
to put an end to it and in his doing so defen- 
dants were bound to restore the sum paid to him. 
Held also, that the Plaintiff is not entitled to 
interest, on the purchase money paid, either under 
the Interest Act or under any other principle 
which can be applied 5 M- L T. 296 not relied 
upon. [Reilly, J.) Sundara Thfvan v, 
Ananthan Kaladi. 35 M L. T. 116 (H. C.) : 

20 L. W. 656 : 1924 Mad. 903, 

Sch. II (15) — Suit for specific perform- 

. ance — buit on awards. 

Where a plaintiff sues for compensation in pur- 
suance of an award of arbitrators made without 
reference by a Court is in substance a suit for 
specific performance of a contract and is there 
fore exempt from tbe jurisdiction of a Small Cause 
Court. 29 C. W. NT. 66 Foil. [Pratf J,) Ma Hal 
Gyi V, MaUNgSeik Po. 1 R- 700 : 

79 I. C. 718 a) : 1924 Rang. 192. 

.Sch. II, Art. 19 -•Suit to recover articles 

from stake holder — If of a small cau^e nature. 

A suit to recover articles in the possession of a 
stake holder who does not set up title in himself 
but is willing to band them over to the true 
owner, a’^d the other rival claimants are also 
■ defendants in the suit is one of a declaratory 
nature which is expressly exempted under Art. 19 
^{Stdaiman^ J,) Sital Prasad v, Dukht Lal. 

80 I. C. 409. 


PROV. SMALL CAUSE COURTS ACT, Scb. II, 

Art. 85. 

Sell II, Art. 28 — Scope of. 

Art. 28 contemplates a suit between rival 
claimant's when the relief claimed is to recover a 
share of the estate and not only an item of the 
estate as against a third party, [SulaimaK, J.) 
Sital Prasad v, Dukkhi Lal. 80 I, C. 409. 

— . Scb. II, Arts. 35 a.nd 43 —Landlord and 

tenant — Trees — Dispute as to — Suit for valu^e of 
trees appropriated by tenant — Suit if triable by 
Small Cause Court 

A landlord sued for the recovery of a mango 
tree or its value alleging that the defendants 
(tenants) had no right to sell the fallen wood and 
appropriate its price. 

Held, that the allegation of the plaintiff amount- 
ed to a charge of criminal misappropriaticn of 
the wood and Cl 35 of Sch. II of the Prov. Sm. 
C C. Act excluded it from- the jurisdiction of a 
Small Cause Court Cl. 43 (A) of the Schedule 
would be similarly applicable. [Kanhaiya Lal, 
J,] Man Singh v. Madho Singh. 

22 A L.J. 70 ; L. R. 6 A. 34 (Rev), 
79 1. C. 599 : 1924 All. 430. 

Art. 35 — Suit for compensation for 

wrongful removal of trees -N^t exempted from 
cognizance of Small Cause Court Mirza Dilbar 
Hossain V. Sadaruddin Choudhuri. 77 I. C. 77# 

Scb.II, Art. 35 (2) — Detentiun of property 

by borrower — Suit to recover, 

A borrower who merely detains property lent 
to him beyond the period within which he was 
expected to return it, cannot beheld to be guilty 
of ihe offence of criminal breach of tru^tt. Con- 
sequently a suit for the recovery of the property 
or its price is not exc'uded from the jurisdiction 
of the Small Cause Court. [Walsh, A. C, J and 
Neave, J>) Lala Makhan Lal v. Lala Bjhari 
Lal. L R. 5 A. 432 : 46 A, 688 : 

80 I. C. 627 : 1924 A. 571. 

Scb II, Alt. 35 (iij — Dispute as to crops 

Possession of trustee — Removal of crops from 
trustee — Suit for compensation. 

On a dispute arising as to the title to certain 
crops, they were placed with a trustee. One of 
the disputants took them away and the other 
sued him for the price. Held, the act of removal 
would not amount to theft and bence the suit 
would not fall within Art. 35 (ii- and the court of 
Small Causes had jurisdiction to try the case, 
{Dalai, J.) Shiam Sundar Ram v. Ram Het. 

81 I. C. 1029(1): L,R. 5 A. 648. 

Sch. II, Art. 35 (ii) — Misappropriation of 

silver —Suit for value — If maintainable in Small 
Cause Court. 

Where silver given for making into ornaments 
is mis-aporopriated, a suit for recovering its value 
is not cognizable by a Small Cause Court as it is 
exempted under Sch. II Art. 35 (ii) of the PrOt 
Sm. Cause Courts Act. {Lumsden, J.) Raghbir 
Singh v, Singh Ram. 1924 Lab. 668. 

Sch. .II, Art. 35 {ii]— Trees cut and re- 
moved— Suit for damages — If cognizable by 
Small Cause Court. 

Where defendant cuts and removes trees be- 
longing to another it amounts to mischief or 



1035 


THE YEARLY DIGEST, 1924 


1036 


PEOV. SMALL CAUSE COUETS ACT, Sch. II, 
Art. 35. 

theit and hence a suit for damages falls under 
Sch. II, Art 35 [ii] and is outside the cognizance of 
a Court of Small Causes. (Mariineau /.) ?Un- 
DAR Mal V, Kamal L in. 79 I. C. 138. 

Sch. II, Art. 35 {g) — Siitl for return of 

money and ornaments given in anticipation of 
marriage — If maintainable, 

A suit for return of ornaments and moneys ex- 
pended in consequence of a marriage which had 
been arranged but which fell though is not cognis^ 
able by a Court of Small Cause. [Boys, ].) 
Raghuraj Singh v, Mt. Sham Dei. 

81 I. C. 870 (1) : L, E. 5 A. 685: 1925 A. 51. 

Sch. II, Art. 35 (j)— for value of 

trees cut and removed — If cognisable by Small 
Cause Court. 

Where in execution of a decree against a tenant 
trees belonging to the landlord are sold in auc- 
tion and the purchaser cuts and removes the 
trees, a suit by the landlord for the value of such 
trees is excluded from the cognisance of the Small 
Cause Court. [Lindsay^ J.) Ganesh Das v. 
Raja Suraj Pal Singh. 

1924 A. 537 : 78 I. C. 37l : 46 A. 233. 

Sch. II, Art. Payment of Govern- 
ment Revenue in excess of his share by one co- 
sharer — Suit for contribution — Jurisdiction of 
Small Cause Coi^rt. 

Plaintiff and defendants were joint co- 
sharers of property in certain villages. Imper- 
fect partition was effected and a jamaphant of 
the revenue allotting separate liability to each of 
the co-sharers was prepared. The plaintiff paid 
more of the revenue than was due for his share 
and sued to recover the excess payment from the 
other sharers. Held, that the suit was not one for 
contribution but for re-imbursement and that the 
suit was maintainable in the Small Cause Court. 
[Neave, 4. J. C.) Moula Bakhsh Singh v, 
Ahbaran Singh. 10 0. &. A. L. K. 105 6. 

Sch. II, Art. 41 — Suit for contribution— ^ 

Jurisdiction of Small Cause Court. 

A joint owner of joint property sued his co- 
owners for Contribution in respect of a sum 
that he had paid to the proprietor on their 
account. The suit was tried by a Small Cause 
Court without any objection to jurisdiction. The 
Court dismissed the suit because the respective 
specific liabilities of the defendants could not be 
determined. Held, on revision that the suit was 
not cognizable by a Small Cause Court, being 
excluded by Art. 41 of Sch. II of the Prov. Sm. 
Cause Courts Act. Under the cirenmstances of 
the case the High Court was justified in inter- 
fering under S. 25 of the Act. [Kendalf A. J. C.) 
Shiam Narain Pande V. Hubdar Khan. 

81 I. C. 566 : 10 0. & A. L. E. 364 ; 1925“ Oudh 88. 

PUBLIC GAMBLING ACT, Ss. 4, 5 and 8— For- 
feiture — Money found in possession of person in 
a gaming house. 26 Cr. L. J. 321 

71 I. C. 177 : 1924 P. 42. 

» S, 5 — Powers of Superintendent— War- 

rant for search of house— Omissions corrected by 
: ub-Inspector— Legaliiy of arrest, 1924 A. 128. 


PUNJAB COUETS ACT, S. 41. 

PUNJAB ALIENATION OF LAND ACT (XIII OF 
1900) — Notificatiori under— Kureshi tribe — Notifi- 
cation if retrospective. Miran Baksh v. Milkhi 
Ram, 76 I. C. 135. 

Ss. 2, Cl, 3 and \b—Sale of trees grow- 
ing on agricultural land — Whether a sale of 
land— Burden of proof. 

Trees growing on agricultural land are not 
“ land ” within the meaning of S. 2, Cl. 3, of the 
Punjab Alienation of Land Act and it is for those 
who assert it to prove that the Act prohibits the 
sale of trees. Where an agreement is made 
under which standing trees are sold with a coven- 
ant entitling the purchaser to cut them at any 
time within ten years, there is nothing in S. 15 of 
the Act which prohibts such a transfer. S. l5' 
applies to the sale of trees which might be pro- 
duced on the vendor’s land for a period of more 
than one year. [Scoti-Smith and Fforde. JJ.) 
Achhru Mal v. Maula Bakhsh. 

5 Cah 385 : 1925 Lah. 29. 

PUNJAB COUETS ACT— Sale of land— Duty of 
Civil Court to enforce sale- — Benefit of third 
person. 

A Civil Court has no power to decline to en- 
force a contract which is legal and binding in 
every respect and on the face of it as between 
the parties, on a mere assumption that in reality 
it is intended for the benefit of a third person 
against whom a statutory prohibition to enter intO' 
such a contract exists under the Punjab Land. 
Alienation Act. {Moti Sugar, J.) Shams-ud-diN 
V. Allaha Dad Khan. 

6 Lah. L. J. 351 : 1 i ^ 

S. 41 (31— Custom — Right of respondent 

to question — Certificate. 1924 Lah. 368. 

S. 44 — No revision lies from interlocutory 

orders. 

An interlocutory order cannot constitute a 
“case” within the meaning of S, 44, Punjab 
Courts Act and C, P, Code, S. 115. Tue High 
Court has no jurisdiction to entertain an applica- 
tion for the revision of an interlocutory order. 
60 P. R. 1897 Dissented from, [Shadi Lai, C. J,, 
Le Rossignol. Broadway, Abdul Raoof and 
Martineau,JJ.) Firm of Lal Chand Mangal 
Sain v. Firm of Behari Lal Mehrchand. 

5 Lah. L. J. 288 : 1924 Lah 425. 

(VI OF 1918), S. 39 — Pre-emption suit — 

Valuation for jurisdiction less than Rs. 5,000^ 
— Decree for more — Appeal'— F or um. 

Where a pre-emption suit was valued at less 
than Rs- 5,000, being 30 times the land revenue,, 
but a decree was given on paying a sum larger 
than Rs. 5,000, the appeal lies to the District Court 
and not the High Court, [Scoti-Smith and 
Moti Sagar, JJ .) Malha. v. Bishan Singh. 

76 I. C. 196 : 1925 Lah. 41. 

— — ^ Ss. 41 and 44— Custom — Question of — 

Certificate. 

Where a question of custom is involved in a. 
case in appeal, the court should consider if a cer- 
tificate should be granted for purposes of appeal. 
[Abdul Raoof and Harrison, JJ.) Har Phul v.. 
BhagmaL. 79 I. C. 488 : 1926 Lah. 82.. 
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PUNJAB COURTS ACT, S. 41. 

S. 41, Cls. (1), (a), (b), (c) and (3)— Cwsrom 

— Finding as to — Ceriificaie — Necessity for. 

Whether, rightly or wrongly, the lower appel- 
late court has held that a custom exists, appli- 
cable to the parties, by which collaterals, no 
matter bow remote, succeed in preference to a 
sister’s son, the decision about the existence of a 
custom cannot be attacked in second appeal on 
any of the ground set forth in S, 41 (1) (a) (6) (c) 
of the Punjab Courts Act without the Lower Ap- 
pellate Court's certificate in terms laid down in 
S. 4 (3) of the Act. [Campbell and Zafar AH, 
JJ.) Uttam Singh v. Munshi. 

6 Lah. L. J. 261 : 80 I. C. 527 : 

1925 Lab. 145. 

S. 41 (3) — Appeal without certificate — 

Question of custom. 

The question raised in appeal was the exis- 
tence of a custom by which a Jat could contract a 
valid marriage with a Chhimbi woman whose 
first husband though alive, had repudiated her. 
Held, the words “ notwithstanding anything in 
sub-section (1) of this section ”, with which sub- 
section (3) of S. 41 of the Punjab Courts Act 
commences preclude a Court of second appeal in 
the absence of a certificate from going into the 
question of whether the first appellate Court had 
erred in law or procedure. {Campbell^ J.) Lehna 
Singh v, Jagat Ram. 1923 Lab. 377. 

S. 41 (3) — Custom — Finding as to—Op- 

ejctions in second appeal — Certificate. 

All that is laid down in S. 41 of the Punjab 
Courts Act is that no appeal lies to the High 
Court regarding the validity or existence of any 
custom without a certificate by the Judge of the 
Lower Appellate Court. There is no provision 
that when once an appeal has been properly filed, 
a certificate should be required at any subsequent 
stage of the hearing. The proviso to sub-sec. (3) 
lays down that an application under sub-sec, (3) 
shall not be received after the expiration of 
thirty days from the date on which the decree of 
the Lower Appellate Court was passed and this 
proviso, clearly shows that the provision as to a I 
certificate was only intended to apply as a condi- 
tion precedent to the filing of an appeal and not 
as a condition precedent to the challenging of a 
finding on a question of custom remanded to the 
Lower Appellate Court. Once an appeal has 
been legally instituted in the High Court the ap- 
pellant can contest at the hearing any findings of 
the Lower Appellate Court as regards custom 
which are against him so long as he has taken 
exception to them in his grounds of appeal. This 
is his right and we do not think that it should be 
taken away from him unless there is a clear pro- 
vision of the law to this effect. [ScottSmith and 
Harrison, JJ.) Ram Mehr t;. Pali Ram, 

78 I. C. 404 : 6 Lab. L. J. 145 : 

5 Lab. 268 : 1924 Lab. 456. 

S. 41 (3) — Order of District Judge 

granting certificate—^ Separate certificate not 
necessary. 

A separate certificate is not required by S. 41 
(3) of the Punjab Courts Act apart from the order 
granting the same. To meet the requirements of 
the section the application for the certificate can 


FUNJAB lANU REV. ACT, S. 44. 

be read along with the order. (Martineau and 
Motisagar, JJ.) Bashu Ram v. Piara Chand. 

75 I. C. 938. 

S, 44 — ‘ Case ’ meaning of. 

The word case, as was held in 60 P.R. 1897, 
does not necessarily mean the whole case, but it 
must at least mean a particular branch of a case 
for which an independent remedy or different pro- 
cedure is provided by the Code. An order that the 
suit can be brought in its present form, i.e., as a 
suit for administration and rendition of accounts 
is not open for revision, [Brasher^ J .) Abdul 
Hafi^ V. Mt. Rashida Khatum. 

75 I. C 662 : 1923 Lab. 288 (1). 

PUNJAB CUSTOM ACT (11 OF 1920), Ss. 5, id~-Scop& 
of — Appointment of heir — Suit contesting. 

Under S. 5 of Punjab Act II of 1920, nothing 
in the Act is to apply to any appointment of an 
heir by a female. S. 6 deals only with the case of 
an allegation that the appointment of an heir is 
contrary to custom, {Campbell, J.) Richpal v, 
Mula. 1924 Lab. 675 (1). 

PUNJAB EXCISE ACT (I of 1914)-- Possession of 
country liquor — Terms of the license. 

1924 Lah. 73. 

PUNJAB LAND ALIENATION ACT— A p pit c abi- 
lity. 

The Land Alienation Act does apply to a case 
where the service of notice of foreclosure is 
effected within one year before the Act came into 
operation. The proceedings for the enforce- 
ment of foreclosure of mortgage comprising a 
stipulation of conditional sale remain pending 
until the year of grace has expired. {Le Rossignol 
and Harrisson, JJ.) Bajrangdas v. Ghani Ram, 

1923 Lab. 299 (2), 

PUNJAB LAND REVENUE ACT (XVII OF 1887) 

S. 31 (2) — History of District — If part of . Record 
of Rights. 

The History of a district attached to a Settle- 
ment Record does not form part of the Record of 
Rights as it is not one of the documents specified 
in S, 31 (2) Punjab Land Revenue Act. {Martineau 
and Moti Sagar, JJ.) Muhammad Khan v. 
Sultan Azam. 1924 Lab. 639. 

S. 44 — Record of Rights — Entries — 

Weight due to — Extraneous matter — Pedigree — 
Record of. 

An entry in a Record of Rights is not neces- 
sarily conclusive. It is an entry to which the 
presumption of correctness attaches under S. 44 
of the Punjab Land Rev. Act until the contrary 
is proved by legal evidence. If the entries them- 
selves are inconclusive or appear on the face 
of them to be erroneous, a Court would be justifi- 
ed in not accepting them. Where the lower appel- 
late Court has held on evidence that the presump- 
tion of correctness attaching where entries in 
the Record of Rights has been relied on this is a 
question of fact which cannot be examined in 
second appeal. It is doubtful whether the pre- 
sumption ot correctness extends to entries in a 
pedigree and with reference to an extraneous 
matter, [Broadway and Fforde, JJ.) Wali Maho- 
med V. Mahomed Bakhsh- 6 Lah. 84 : 

80 r . C. 998 : 1924 lah. 444. 
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PUNJAB LAND REV. ACT, S. 117. 

— ™-S, 117 — Revenue officer's order on title — 

Appeal^ fo}ums. 

An appeal from an order by a Revenue officer 
under S. Ii7 (2) of the Punjab Land Revenue 
Act lies to the District Court or High C(jurt 
according to the value of the subject matter 
Where ihe value is Rs. 1500 ihe appeal lies to the 
District Court. \ Broadway and Abdul Raoof, 
//.) Mt. Bhagwani Net Ram. 

82 I. C. 243 il). 

■ S. 158 — Suit for declaration that lands 

are Shamilat — If cognisable by Civil Coiirtt 

A suit for declaring that certain lands were 
Shamilat and were liable to partition on that 
basis is cognisable by a Civil Court. [Martineau 
and Zafar Ali,JJ.) Gela Lam zj. Sohna Ram 

78 T. C 68. 

S. 158 — Civil Court — Jurisdiction — 

Partition — Excess area allotted—Suit for. 

Where on a partition of shamilat, more than 
the proper share is allotted to the defendant, a 
suit for recovery of the excess is not excluded 
fruin the jurisdiction ol a civil court. {Moti Sagar^ 
J.) Khanu V. Raja. 78 1. C. 1029 ; 1925 Lah. 97, 

S, 158 (2} (xviii) — Civil Court — Jurisdic- 
tion — Stitt for land wrongly allotted to defendant 
on partition. 

Where a suit is filed for possession of land 
which is alleged to have been wrongly allotted 
to the defendant in partition proceedings, it fails 
within S. 158 [2) \xviiij of the Punjab Land 
Revenue Act and is not cognisable by a civil 
court. {Abdul Raoof and Moti Sagar.JJ.) Amir 
Khan v. Howna Ram. 76 I. C, 6 : 1925 Lah. 37. 

PUNJAB LIMITATION ANCESTRAL LAND ALI- 
ENATION ACT II OE 1900), Sch. l~Heir— Mean- 
ing of— Suit by remote reveriioiier for possession. 

77 I. C. 274. 

PUNJAB LIMITATION CUSTOM ACT, (I OF 
1920) — Suit on behalf of minor reversioner insti 
tuted at date when suit by major reversioner 
would be barred. See Custom. 6 L. L. J. 339, 

PUNJAB MUNICIPAL ACT (III OF 1911), S 3 ^2’ 

— Definition of building — Moveable wooden shed 
on wheels — Whether a '"'‘building ” 

The petitioner constructed on bis own land, a 
wooden shed, which was not fixed to the ground, 
but was mounted on wheels. No notice of an 
intention to erect was given to the Municipall y 
under S. 189 of the Punjab Municipal Act. The 
petitioi er was prosecuted for having disobeyed 
the notice of the commidee to demolish the shed 
under S. 195 of the Act, Held on revision. (1) That 
the shed in question was intended to be a perma- 
nent fixture to his site and would come within the 
wide definition of a ‘building’ in S. 3 (2) of the 
Act. The fact that its structure permitted it to be 
moved from one place to another did not render 
it inapplicable to it the description “of hut or 
shed” (2) That structures not affixed to the soil 
should be held to be buildings in spite of the 
fact that they were not let into the ground. Ste- 
vens V. Gunlay 1859 L J. C P. 1, and Richard- 
son v Brown. 49 J. P 661 followed. [Campbell, 
J.) Nandu Mal V. Municipal Committee 
Simla. 5 Lah. 643. 


PUNJAB MUN. ACT (III OF 1911), S. 175. 

S. 3 (13j(a) — Scope. 

‘ Accessible to the public ' means open to all 
the public in fact, whether by right or permis- 
sion. [SJiadilal, C. J. and Fforde, J .) Abdul 
Huss^n Khan v. The Municipal Committee, 
Delhi. 1923 Lah. 417. 

Ss. 33, 152 and 428'— Powers of Munici- 
pal Committee —Delegation to president — Pro- 
secution tor offences under the Municipal Act. 
Mt, Gulzar Jan v. Emperor. 1924 Lah. 80. 

Ss. 56 (4), 1^1— Private well~~User by 

public- -If vests in Municipality-’Powers of latter. 

The mere fact that the owner of a ivell allows 
the public to draw water from his well does not 
make it a public well and vest it in the Municipa- 
lity. If it is kept in a slate which would be 
injurious to the health or offensive to the neigh- 
bours, the Municipality can ask the owner to 
clear it or repair it. [Abdul Raoof and Lumsden, 
J] ) NUR Ahmad Khan v. Municipal Commit- 
tee, Amritsar. 1924 Lah. 511. 

Ss. 84 and 86 — Scope of — Appeal against 

taxation — Right to contest legality — Jurisdiction 
of civil court 

Sec. 84 , Punjab Municipal Act, lays down the 
procedure to be adopted when a person wishes to 
contest the levy ot any tax Sec. 86 does not 
deprive persons of their ordinarv remedies under 
Common Law such as by testing the legality of 
(he action in a court of law. [Broadway, J.) 
i HE Municipal Committee, Find Dadan Khan 
V. Bhagwan Singh. 1924 Lah. 619. 

g 152 — Keeping a broHiel — Inmate of 

house committing prostitution — Owner if brothel 
keeper. 

Where a person who lives in the house of 
another commits prostitution, the owner cannot 
be called a brothel keeper or the house a brothel. 
[Martineau, J.) Mt. Rahto v Emperor 

25 Cr, L. J. 634 : 81 I. C. 122 : 

1925 Lah. 146. 

S. 155 — Scope of— Notice under. 

No notice is necessary as a condition precedent 
for prosecuting those who violate ordinary rules 
of sanitation, but S. 155 contemplates only recent 
and temporary breach of the rules and the person 
prosecuted thereunder can successfully plead 
that he had been using the premises for the pur- 
pose objected to for a long period [Zafar AH, /,) 
Allah Baksh v. Emperor. 77 I C. 495. 

25 Cr. L. J. 415 : 1924 Lah. 670. 

“S 175 — Encroachment — Order for re- 
moval — When court can question. 

Where a municipal committee acting intra 
vires and without malice or dishonesty orders 
the removal of a structure as being an encroach- 
ment in a street, a civil court cannot question the 
Same [Harrison and Moti Sagar, JJ .) Muni- 
cipal Committee, Jhang v. Devi Dal. 

1924 Lah. 699* 

— S. 175 — ^Notice of removal of projection 

— Tender of compensation. 

1924 Lah. 89. 
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TUNJ&B MUNICIPAL ACT (III OF 1911), S. 189. 

ss. 189 (3) & Building not abutting 

a road — No conditions enforceable 

The committee has no power to enforce con- 
ditions regulating the line of frontage unless the 
intended building abuts on a street S, 193 em- 
powers the commi tee to refuse sanction to build 
or grant sanction either absolutely or subject to 
such modification as it may deem fit in respect 
of all or any of the matters specified in sub-sec- 
tion 3 of S. 189- That is to say, the Com- 
mittee may refuse permission to build at all, but 
if permission is granted it can only impose such 
conditions as are orovided for in the sub-section. 
{Shadi Lai, CJ. and Fforde, 7.) Abdul Hassan 
Khan The Municipal CoMiMittee, Delhi* 

1923 Lah. 417. 

S Prohibiting pyost’ tiition being 

■ carried on within a specific area —No time fixed 
— Order of Secretary fixing time — Ultra vires. 

A Municipal Committee pas^^ed a resolution pro 
hibiting prostitution within a certain area, but did 
not fix a specific time after which it would be 
carried out. The Secretary fixed a period of 7 
davs for the coming into force of the prohibition j 
Held it was invalid. {Martineau J ,) Mt. Rahto 
V- Emperor. 25 Cr. L. J. 634 : 81 1, o. 122 : 

1925 Lah. 146. 

Sn. 219, 172 and 195 — Composition order. 

The Municipal Committee, Multan v. Moti 
Ram, 25 Cr. L, J. 373 t 77 X. C. 421. 

S. 242 — Powers of Local Government — 

Imposition of taxes— Notified Areas. Notified 
AREA Committee, Una v. amar Singh. 

1924 lah. 361. 

S. 242 (1) (a)— Notification under — Pro- 
fession tax— Naib Tahsildar if liabe to pay, Pala 
Ram V. The Notified Area Committee Kot- 
TADU. 1924 Lah. 147. 

PUN'JAB PKE-EMPTIONf ACT (II OF 1905)i S 3. 
— Gopalpur Tea gardens are agricultural lands. 
Tea gardens of Gopalpur Tea Estate are 
agricultural lands within the meaning of S.3, ^ub- 
S. 1 of the pre emption Act. [Lord Sha^*^) Kaju 
Mal V. Salig Ram. 5 Lah 50 : 

3 M. L. T. (P C.) 470 : (1924) M. W. N. 172 : 
1924 P. C. 1 : 10 0. & A. L. R 261: L. E. 6 P,C, 55: 
51 I. A. 11 : 79 I. C. 946 : 1 0. W. N. 242 • 
22 A, I. J. 40 : 46 M. L J 536. 

S. 15 (b) — Widow— If can pre-empt— 

Co sharer — Shamilat land. Mt. A.mer Nishan v. 
Kanshi Ram. 1924 Lah. 333. 

^ — S. 16 (2)— Scope of— Building or struc- 

ture —What is — ^Owner’s right of pre-emption. 

1924 Lah. 172 : 5 L. L. J. 548. 

S. 22 —Market value — Determination of 

In a suit for pre-emption where the plaintiff 
impugns the price mentioned in the sale deed the 
onus IS on the vendee to prove the price stated in 
the sale deed was actually paid apart from a 
-mere public transfer before the sub-registrar. 
The price actually proved to have been paid is the 
best test of market value; but failing that, capbali- 
sation of the rent fixed in a year affords a good 
basis. Records and rules do not afford a good test 
dPipon, 7. C.) Ahmadji Khan v Gulmir. 

75 I. C. 271. 


PUNJAB PRE-EMPTION ACT (I OF 1913), S. 16. 

(I OF 19131 S, 3(1) — Agricultural land — 

What is. 

Ttie question whether land is agricultural land 
for the purposes oi the Punjab Pre-emption Act 
is one of law. The test to be applied is the use 
to which the land is put at the time of the sale. 
When it has not been used for agricultural pur- 
poses for more than 6 years preceding the sale, 
it is not agricultural. {Shadi Lai, CJ. and Le 
RossignoL J-) Gopi Mal v. Muhammad Yasin, 

1924 Lah. 657 (1). 

S. 3 {2) — Village — What is. 

The expression “village'’ connotes ordinarily 
an area occupied by a body of men mainly depen- 
dant on agriculture or occupations subservient 
thereto. [Shadi Lai, CJ. and Le Rossignol ,] .) 
DiwaN Chand V. Nizam Din. i924 Lah. 662 (1), 

S. 5 Cl. (a) — Sale of a shop and a house — 

Right of pre-emption , 

A propeity consisting of a shop and a house 
was sold lor 2,100 Rupees. The que ticn aro^e 
whether the property sold consisted of two units 
a ^hop and a house, or of one unit comprising 
both the shop and the house. The sale deed 
covered both properties but the properties were 
regarded as separate by the municipal comm ttee 
who had given separate numbers to the two pro- 
perties. They were also regarded as separate 
properties by the vendor inasmuch as a sepa-'ate 
mice was fixed in the deed lor each property. 
There was a door of commanication beiween the 
shop and the house but each proi erty had a 
separate entrance, There was a rommon stair- 
case leading to the roof of both properties ai d a 
common latrine on the roof of the shop. Held., 
that the properties consisted of two units ar.d 
that the plaintiff’s suit for pre-emption was main- 
tainable Only in respect of the bouse and not in 
respect of ihe shop. iLe Rossignol and Harrison., 
77.) Narain Singh v, Mul Sihgh. 

6 Lah. L. J. S45 : 82 U C. 696 : 

1925 Lah. 126. 

.S, 16 — Applicability of — Sale of undivid- 

ed share in joint urban property — Co-sharer — 
Owner shi p cf joint wall. 

There is no definition of co-sbarer in the 
Punjab Pre-emption Act and it is not a teim 
Oidinarily ustd in statutes. Looking to the con- 
text of its appearance in other portions of the 
Act the intention of the Legislature was that the 
1st clause of S. 16 should apply only to the sale of 
an undivided share or sharers in joint urban im- 
moveable property and that the expression “ co- 
sharer” should signify person owmng a share or 
shares in the whole of the property or propeities 
of which another share or other shares were the 
subject of sale. There is no authority for the 
proposition that a person who is a part owner of 
a small portion of one of the walls ol a house, 
but has no rights of any kind in any other part 
whatsoever either of the building or of the site is 
entitled to call himself a co-sharer in the whole 
property within the meaning of S. 16 oi the Act. 
The franaersof the Act did not coniemplate that 
when a house with a stair in a common stair-case 
was sold, the other owners cf the stair-case 
. should be regarded as co-shareis in the property 
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PTJNJAA PRE-EMPTION ACT (I OP 1913), S. 22. 

sold and there is no reason for supposing that 
they intended ownership rights in a common wall 
to confer a higher status upon a pre-emptor than 
such rights in a common stair-case. {Broadway 
and Camphell, JJ) Eajendra Singh v. Umrao 
Singh. 5 Lah. 298. 

-S. 22, Sub-S. {^)—Time fixed for payment 

— Default — Security — Acceptance of — Extension 
of iime—C. P. Code, S. 99. 

In a suitlfor pre-emption instituted on 3-ll'1919 
the court ordered on 11 11-1919 the deposit 
of l/5th of the purchase money into Court by 
2-12-1919. n 2-12 1019 the case was adjourned 
because it was found that the process fee for 
summoning the defendants had not been paid. 
The purchase money was not paid till 23-2-1920 
when the plff. put in a security bond which the 
Court ordered to be put on record. Subsequently 
the defendant applied to reject the plaint but the 
trial Court rsfused to do so and decreed the suit. 
Held, though the court had received and placed 
on record the security bond on 23-2-1920, that did 
not raise any inference that the Court had altered 
its previous order or extended the time within 
the meaning of S. 22 Sub-S (4) of the Punjab 
Pre-emption Act. The provisions of the section 
requiring the rejection of the plaint are manda- 
tory and the trial Court’s omission to comply with 
the terms is not an irregularity which could be 
cured by S. 99, C.P. Code.-Consequently the plaint 
was, rejected on second appeal by the High Court. 
{Scott Smith and Eforde, 77.) Bahadur Shah 
V. Ahmad Shah. 5 Lah. 492. 

S. 22, Sub-S. (5), CL (a) and Sub-Ss. (2) 

and (1) — Deposit withdrawn after decree — Pre- 
emptor'^s claim is not liable to dismissal. 

The word “so" in clause (a) refers to the 
preceding section and in the case of an appeal 
obviously relates to an action taken by an ap- 
pellate Court under Sub-S (2). The object of 
an order under S, 22 (1) is to guarantee vendees 
against frivolous proceedings on the part of 
possible pre-emptors. The deposit is a token of 
good faith and once the pre-emptor has obtained 
a decree the need for a deposit no longer exists 
so far as the trial Court is concerned. No doubt 
such deposits are available for the discharge of 
costs [S 22(3)] but such satisfaction is not the 
raison detre of the deposit and there is nothing 
to suggest that a vendee appellant is entitled to 
any advantage of the kind. {Lumsden and 
Abdul Raoof^JJ.) Sanwal Das v, Jaigo Mal. 

1924 Lab. 68. 

S. 25 — Debt — Meaning of. 

Where the sale price represents mainly old 
debts which greatly exceed the market value of 
the property the Courts should fix the market 
value as the price and may put the vendee to the 
option specified in the proviso. The word “debt’* 
in the proviso includes a mortgage debt. {Scott- 
Smith, 7.) Jug Lal v. Ganga Ram. 

1924 Lab 716. 

— S, ZO— Report to patwari—lf amounts to 
physical possession — Cultivated land — Nature of 
possession necessary. 

In the case of uncultivated land physical pos- 
session can be taken even symbolically but there 
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must be evidence of the same. Where lands sold 
were in the possession of a mortgagee and in the 
cultivating possession of tenant, they are incapa- 
ble of being taken into physical possession. In 
such a case the mere reporting to the patvari 
that the vendor has relinquished possession and 
that the vendee has assumed it is no pi oof of the 
giving and taking of physical possession within 
the meaning of S. 30 of the Punjab Pre-emption 
Act. {Le Rossignol, 7.) Thakur Singh v. Karam 
Singh. 82 l. C. 203 (^). 

^ S. 30 — Sale to lessee in possession-- Suit 

for pre-empiion — Physical possession. 

It is impossible for a person to take physical, 
possession of property of which he has already 
got physical possession e. g, as a lessee and limit- 
ation for a pre-emption suit when the land is 
sold to the lessee runs from the date of mutation 
under S. 30 pre-emption Act. {Moti Sagar , J.) 
Sheo Ram v, Indraj, 78 I. C. 57 ; 

1925 Lab. 152 (2), 

S. 30 — Vendee in possession as lessee 

— Suit for pre-emption — Limitation — Mutation. 

Where land in the physical possession of a 
lessee is sold to him, limitation for a pre emption 
suit will run not from the date of sale but irom 
the date of mutation under S. 30 of the Punjab 
Pre-emption Act. {Martineau, 7.) Dhanna v, 
Lekh Ram. 1924 Lab. 69o. 

PUNJAB REDEMPTION OF MORTGAGES ACT. 
(II of 1913), Ss. 9 and 12 — Dismissal of applica- 
tion for redemption — Effect. 

Where an application for redemption is reject- 
ed by a Collector under Punjab Act II of 1913, the 
order becomes final unless it is challenged in the 
civil court. {Moti Sagar, J.) Ram Chand v. 
Kaura. 1924 Lab. 690.. 

PUNJAB TENANCY ACT (XVI OF 1887), S. 5 (1) (d) 

— Jagirdar if includes muafidar — Occupancy 
rights, 

A muafidar is included in the term Jagirdar 
in S. 5 {1} (d) of the Punjab Tenancy Act and 
when he has occupied the land for more than 20 
years, he cannot be ejected at the mere pleasure 
of the proprietors. {Campbell, J.) Desu v, Chuhar 
Singh. 1924 Lab. 606. 

Ss. 50 (b) and 77 (3) (g) — Suit by tenant 

— Ejectment by Landlord — Revenue or Civil 
Court. 

An occupancy tenant who is wrongly disposses- 
sed by his landlord can maintain a suit or posses- 
sion only in a Revenue Court even if he sues after 
the period of one year fixed in S. 50 (b) of the 
Punjab Tenancy Act. The Civil Court has no 
jurisdiction to try such a case. {Abdul Raoof 
and Campbell, JJ.) Mahindar Singh v. Allah 
Ditta. 1924 Lab. 539. 

S. 59 — Succession to occupancy tenancy" 

-'Collaterals — Whole blood and half blood. 

Succession to an occupancy tenancy is gover- 
ned by S. 50, Punjab Tenancy Act, but the rights, 
of collaterals interse is governed by custom and 
the whole blood relations exclude the half blood 
ones. {Broadway and Zafar Ah, JJ.) Pholo 
Ram V. SURJAN. 78 I. C. 450. 
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Ss. 77 and 98— Revenue Court— Suit by 

mortgagee for ejectment — Relationship of land- 
lord and tenant. 

Where a mortgage with possession is followed 
by a lease in favour of the mortgagor, a suit in 
ejectment by the mortgagee is cognisable by a 
Revenue Court. In such cases the court has to 
see from the plaint, the motgage and the plain- 
tiff’s evidence if he is actually a landlord. If it 
comes to the conclusion he is not a landlord and 
dismisses the suit, it does not bar the plaintiff 
from suing in a Civil Court on the mortgage, as 
the finding does not operate as res judicata. 
iPipon, 7, C.) Mian Feroze Shah v. Sohbat 
Khan. 78 I. C. 423. 

S. 77 (3) Proviso 1 — Suit for ejectment — 

Trespasser —Occupancy rights set up — Suit triable 
by Revenue Court. 

In a suit in ejectment on the ground the defen- 
dants were trespassers, the plea of occupancy 
rights was set up in defence, field, under proviso 
1 to S. 77 (3) of the Punjab Tenancy Act the suit 
was cognizable only by a Revenue Court. {Abdul 
Raoof, J.) Parabh Dayal v. Mt. Radho. 

1924 Lah. 636. 

PARDANASHIN— by —Burden of proof. 

In the case of deeds executed by pardanashin 
ladies, law casts the onus of proof on the person 
taking under the deed to show that the deed 
was not only executed but explained to them and 
that they understood the same, [Kinkaid, J,C. and 
Raymond, A. 7. C.) Mt, Bhagbhari v. Mt. 
KhatuN, 80 I. C. 118. 

PARDANASHIN LADY— Gf// to her nephew — Suit 
to set aside— Undue influence — Burden of proof. 

Where a lady was in the habit of transacting 
business, conducting monetary transactions and 
appearing in the public before strangers, the rule 
as to the presumptive incapacity of pardanashin 
woman does not apply to her. If she sues to set 
aside a gift deed executed by her in favour of her 
nephew, the burden of proving that she was in a 
weak state of intellect and subject to. undue in- 
fluence is upon her. Even if the onus was on the j 
donee, it was amply proved by the evidence in 
the case that the donor was perfectly aware of 
the nature and consequences of her act when 
she executed the deed of gift and that it was a 
gift made by her of her own initative and not in 
any way induced by undue influence or pressure 
from the donee or persons acting on his behalf. 
{^cott-Smiih and Fforde, 77.) Sri Ram v, Nand 
Kishore. 5 Lah. 465 : 1925 Lah. 196 (2). 

Se t tleme n t — I n deptnde n t advi ce — P roof 

of — Person in fiduciary position. 

Where it is sought to rely on a settlement deed 
executed by an old pardanashin lady, the pre- 
sence or absence of independent advice is a 
very important element to be taken into consider- 
ation in determining whether _or not the court 
ought to countenance the execution of such a 
document. The possession of indepedent advice 
or the absence of it is a fact to be taken into con- 
sideration and well-weighed on a review nf the 
whole circumstances relevant to the issue of 
whether the grantor thoroughly comprehended 
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and deliberately and of her own free will, carri- 
ed out the transaction. The burden of proof in 
such a case rests not with those who attack, but 
those who found upon, the deed, and the proof 
must go so far as to show affirmatively and con- 
clusively that the deed was not only not execut- 
ed by, but was explained to and was really under- 
stood by the party Where there is a fiduciary 
relationship between the parties to the document^ 
it is essential that there should have been inde- 
pendent advice or that at the time when the deed 
was executed, the lady should have been eman- 
cipated from the influence which attached to the 
position of special confidence which was possess- 
ed by the other party to the deed. [Saunderson, CJ 
and Walmsley, J.) Bhola Nath Seal v. Bhuth 
Nath Sen. 40 C. L. J. 393 : 1925 Cal 239. 

RAILWAY — Liability of Railway Company — 
Package booked under Risk Note Form B — Loss 
of consignment — Wilful neglect of or theft by 
Company' s servants —Finduig based on absence 
of evidence — Second Appeal. 

It is extremely difficult, nay, impossible for a 
consignor to prove wilful neglect or theft by the 
Railway Company’s servants and the evidence 
afforded by the Company’s servants must always 
be received in favour of the consignor. 

Where a oackage booked under the Risk Note 
Form B. was put into a wagon at a certain station 
and a seal was fixed on that wagon before start- 
ing which was found broken at an intermediate- 
station and another seal was discovered at the 
destination where the package was found missing. 

Held, that the loss of the package was due 
either to the wiltul neglect of duty by the Com- 
pany’s servants or to theft by one of them. 

If there is an absence of evidence, the finding 
can be set aside in second appeal as defective on 
a ground of law. [Dalai, J.C.) Shiv Narayan 
V. G. I. P. Ry. Co. 1 0. W. N 763 r 

I 10 0. & A. L. R. 1069. 

Negligence— Duty to ensure safety of 

passengers and property — Extent of- See Dama- 
ges. 51 0. 861. 

Risk note Form B. — Damages for un- 
reasonable delay. 1924 A. 8. 

Risk-note B — Liability for loss 

Where a consignment of goods sent under Risk- 
Note B is lost, the Railway Company is liable only 
for the loss of a complete consignment or of one' 
or more complete packages and not for damage 
due to exposure to rain. [Suhrawardy, J,) 'East 
Indian Railway Co. v . Kushabfam Gopiram. 

78I.C. 413. 

Risk rates and ordinary rates — Destruc- 
tion of goods— Liability — Burden of proof. 

22 A. L. J. 1 : 46 A. 161 : 78 I. C. 892 : 

1924 A. 254. 

RAILWAYS ACT, S. 3 Cr)— Railway servant — 
Person employed to pass sleepers — Position of. 

Where a person is engaged by a Railway 
Company for passing sleepers and he is paid by 
results partly by the Railway Company and partly 
by a private contractor who supplies the sleepers,, 
he is an employee of the Railway withm S. 3 of 
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the Railways Act. {Carr. J.) A. V. Joseph v. J. 
L. Lammond. 3 Bur. L.’. 147 : 

1924 Kang. 373 (2) 

S. 42 (2) — Delivery of railway wag- 
gons to a colliery — Allotment of excess wa 
gons by a Railway company’s servant — Injury 
to reputation of the Railway Company — No 
offence. Sec Penal Code, Ss. 415, 417 and 420. 

51 Cal. 250. 

Ss. 42 (2). 47 and 109 — Railway 

■ Lompartment—Restrvaiion of, for Eu^'Opeans — 
Legality of — Refusal to vacate — Offence — Convic- 
tion. 

It cannot be said that the act of the Railway 
Company in reserving a compartment in trains 
carrying passengers for Europeans only is illegal, 
unauthorised and ultra vires of the statutory 
power conferred on the railway company by law. 
The accused was found seated in a compartment 
of a third ciass Railway carriage maiked for 
Europeans with some other passengers all ot 
whom were attired in Indian dress. A ticket 
examiner asked the accused to vacate the com- 
partment but he refused saying that he had a 
right to occupy the compartment. He was con- 
victed and fined Rs. 5. On revision. Held that 
the conviction was legal and valid. 

A railway company has an inherent right to 
regulate its own traffic in its own way and the 
reservation ot a compartment for a particular class 
of persons or passengers is not undue preference 
45 B 1324 : 47 B. 465 : 45 M. 215 : 42 A 327 Ref. 
[S tihr aw ardy and Cuming., JJ ,) Bhqpendr.a. Ku 
MAR Dutt V, Emperor 5l Cal. 168 : 

81 1. G. 788 :25 Cr. L. J. 1012: 1924 Cal. 687 : 

39 C. I. J. 107 : 28 C W. N. 388. 

S. 72 — Burden of proof. 1924 P. 315. 

Ss. 72 and 76 — Consignment of goods - 

Risk note— Suit for compensation for loss — Onus I 
Narayana Aiyar V, South Indian Railway Co 

1924 Mad. 388- 

Ss. 72 and 76 — Consignment — Risk-Note 

B—Loss of — Suit for damages — Loss by theft ad- 
mitted— Negligence, 

In a suit for compensation for loss of goods 
consigned to a Railway Company under Risk Note 
B, it is enough if the latter pleads loss and not let 
in evidence that the goods are not in its posses- j 
sion. An admission by the Company that goods 
were lost by theft does not amount to proof of 
■wilful neglect. [Maepherson, J.) Sri Newas 
-Sitaram V . East Indian Railway Company. 

78 I. C. 479. 

— Ss. 72 and 'IQ— Delay in delivery — 

Damages— Liability for — Risk Note B. 

Where goods consigned under Risk Note B 
.are unreasonably delaved in delivery, the consig- 
nor is entitled to damages for such delay and the 
'Company is not exempted by anything in the 
Risk Note. What is unreasonable delay would 
depend on the circumstances of each case. {Kin- 
khede^AJ.C.) East Indian Railway Company 
iy*MuRADALl. 1924 Nag. 425. 

S. 72 — Endorsee can sue for short 

delivery. 
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Title of the consignor can be conveyed to 
another person by an endorsement on the railway 
receipt. The endorsee of such a receipt has suffi- 
cient interest in the goods cover^^d by it, to 
mamtain an action for damages against the Rail- 
way Company, the carrier of ihe goods. 38 Bora. 
659. Dist. {Dalai, J.) Peare Lal Gopi Nath v. 
The E. I. R. Company. 46 A. 691 : 

22 A. L. J 663 : 82 I. C. 351 : 

10 0. & A. L. R, 883 : 1924 A. 574 : 

L R 5 A. 433. 

Ss. 72, 77 and 140 — Goods consigned by 

railway — Los^—LiahiUty of Railway — Notice of 
suit — Notice to agent. 

In a suit for the value of a consignment of 
ghee sent by the defendant railway and lost, it 
was found that the wagon containing the ghee 
was sealed but not locked. The tr?in halted for 
several hours at a particular station and there 
were no chaukidars keeping watch on the train 
during the period. Held that under these circum- 
stances the 1( ss must be attributed to ihe wilful 
neglect of the Railway Co & that it was therefore 
liable in damages under the risk-note. The loss 
was not due to theft from a running train within 
the meaning of the risk-note and therefore the 
Ralway company could not escape liability. 
Where notice of the claim is addressed to the 
Secretary to the Government of India. Railway 
Hepartment, instead of the Agent of the Railway 
but the addressee acknowledged receipt of the 
notice and informed the claimant that ithad been 
sent to the Agent of the Railway. Held thtit there 
was a sufficient notice under Ss. 77 and 140 of the 
Railways Act. 26 B. 669 Rel. {Martineau, J,} 
Secretary of State for India Charanjit 
Lal. 6 Lah. L J. 237 : 79 I. C. 428 : 1924 Lab. 594. 

S. 72 — Liability of company- 

The liability of a Railway Company under 
S. 72 of the Railways Act is that of a bailee under 
Ss. 151, 152 and 161 of the Contract Act. The 
company is bound to take such care of the 
goods bailed to them as a man of ordinary 
orudence would of his own goods and in 
the absence of any special contract they are not 
under an obligation to do more. {Baker, J. C.) 
The Rohilkhund and Rumaon Ry. Co. v. 
Zihrus Syed Alvi. 1924 Nag. 358 

S, 72 — Loss of goods — Liability of Rail- 
way — Ri'^k Note Form B — Loss in ware-house. 

A railway company, when entrusted to carry 
goods from one station to another had, under 
S.72 of the Railways Act, the liability of a Bailee, 
The company however can contract itself out of 
that liability by a special contract in one of the 
forms recognised by Government. U nder Risk 
Note (B) the consignor holds the company harm- 
less and free from all responsibility for any 
loss, destruction, or deterioration of, or damage to 
the said consignment, from any cause whatever, 
except for the loss of a complete consignment or 
of one or more complete oackages forming part 
of a consignment, due either to the wilful n^^glect 
of the railway administration or to theft by or to 
the wilful neglect of its servants during and after 
transit over the said railway for the carriage of 
the whole or any part of the said consignment, 
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providad the term “wilful neglect’ be not held 
to include tire, robbery, irom a runnii g train or 
other unforeseen events or accidents. Wheie 
therefore all the bags consigned under a risk-note 
in that from arrived at the station of destination 
and none of the bags were missing, the railwa> 
company cannot be held liable even though it is 
found that some of the bags had become damaged 
owing to the wilful neglect of the railway com- 
pany or its servants. Till ihe delivery of the 
consignment to the consignee the liability of the 
railway company continues to exist and in the 
imei val between the arrival of the consignment 
at the station of destination and its Cieiiveiy to 
the consignee, the liability of the railway com* 
panv is not tnat of a warehouse man. [bulatman 
and Kanhaiya LaL, JJ,) East Indian Hy. Co. 
V, Lal Janki Pr>^sad. L. B. 5 A. 686 : 

80 I. C. 767 : 1924 A. 606. 

*5. 72 - Loss of goods— Suit for damages 

— Kisk Note Form B—Onus of proof. 

46 A. 126 : 79 1. C. 341 : 1924 A. 177. 

S. 72 — Loss of goods — Risk Note B — Suit 

for damages — Btirden of proof ^ 

Where goods consigned under Risk Note B are 
nol aelivcred and a suit for damages is filed, the 
plaintiff has to prove fiow the loss occurred. He 
must prove wiliul neglect or thelt by Railway 
servants and the mere fact the Company sets out 
to prove a case of robbeiy from a running train 
does not shift the onus irom the plaintiff. [Odgers, 
J,) Madras and Southern Mahratta Ry. Co 
V. Krishnaswami Chetty. 

79 1. G. 137 : 1925 Mad. 133. 

S. 72 — Loss of goo'^s — Wilful neglect — ^ 

Burden of proof. 

In a suit for a damages for loss of goods con- 
signed for carriage, the burden is on the plaintiff 
to piove wiliul neglect on the part of the Rail w ay. 
Where in spitle of frequent thefts on its lines, the 
compai y did not lock the van in which ihe goods 
were placed and they were lost, it is sufficient 
proof of wilful neglect. {Sulaiman aiid Mukcf jee 
JL) B. N. W. Railway v, Manorath Bhagat 
Dhian Ram. 22 A, L. J. 1035 : 1925 A. 172. 

* S. 72 — Loss — What is— Onus of proof. 

The loss referred to in S. 12 and other sections 
of Chapter VI I Railways Act is the loss suffered 
by ihe consignor or the true owner where such 
loss occurred by reason of misdelivery or non- 
delivery. The word “loss” in a Risk-note is nt^t 
confined to the case of involuntary or unwilling 
parting with the things with reference to which 
the word is used. Where loss of packages consig- 
ned is admitted by the plaintiffs, the onus is on 
them to prove wilful neglect on the part of the 
railway or theft or negligence on the part of the 
servants or agents. {KuLwant Sahay, J.) East 
Indian Railway Co. v. Netram Ganesh Lal. 

1924 Pat. 812. 

^ S. 72 — Loss — Meaning of— Risk Note B 

— Onus of proof of loss. 

The term “loss” as used in the Risk Note Form 
B and Chapter VII of tne Railways Act does not 
mean pecuniary or other loss suffered by the 
owner of the goods though being wrongfully 
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deprived of the possession, use are enjoyment 
thereof, but means loss of the goods by the Rail- 
way Company while in transit, and such “ loss’’ 
occurs whenever the Railway Company to which 
the goods have been consigned lor conveyance, 
involuntarily, or through inadvertence, losses 
possession of goods, and ior ihe time being is 
unable to trace them. The term denotes a 
fact and not a cause of action. It is in- 
accurate to affirm that goods, which are 
not duly delivered or misdelivered are lust 
or are not lust. Toe true view is that in 
either case the goods may or may not bf* lost 
and proof cf non-delivery or misdelivery is by no 
means conclusive evidence as to whether or not a 
loss has occurred ; from such evidence alone an 
inference cannot rea-onabiy be drawn that goods 
have been lost. {Suhrawardy and Page, JJ.) 
East Indian Ry. Co, v. Jagpat Singh, 

61 Cal. 615 : 28 C. W. N. 1001 : 79 I. C. 126 : 

1924 cal 725, 

S. 72— Railway — Consignment of goods 

— Risk Note Fc/ira B. — Prolecuon under when 
available to Railway Com^ any'-Liabdily of con- 
signor — Katiheatiun. 1924 P. 26. 

S. 72 — Railway — Risk Note Form F — 

Loss of goods— -Meaning of. J924 A. 7. 

S. 72 — Risk Note Form B— Agreement 

limiting habiF ty of railway — Form of — Estoppel 
— Representation. 

S. 12 of the Railways Act requires that an ag- 
reement limiting the responsibility of the railway 
shall be in writing. To s’gn a blank paper on 
which an agreement is afterwards written is not 
the same ihing as execu'ing an agreement in 
writing. Neither is it sufficient lo S'gn a printed 
form in which no details relating to the particular 
consignment are recosded. Where the consignor’s 
agent represented to the railway ibat be was 
booking the goods ai owner’s risk subject to the 
conditions embodied in ihe contract in R sk Note 
Form B and the railway accepted the goods on 
the strengih ^ f that representation and conveyed 
them at a lower rate than it would have chaiged 
oiherw.SB Held the consignor was there- 
after es'opped from denying thatheagrted that 
the goods suculd be convened under the condition 
contained in the risk-'^ote. [Daniels and Neaie, 
JJ.) Firm OF- Raghunandan Ram Gopi R v. 
G. I. P. Railway. L. R. 5 A. 396 : 22 A.L.J. 645 : 

81 I. C. 1 ; 46 A. 649 ; 10 0. & A. L. B. 718 : 

1924 A 692 i2), 

Ss, 72 avd 76— Risk Note B — Go<^ds des- 
patched aives ted' off the ordinary track — Suit 
for damages. 

Goods were sent under Risk Note B Form from 
One station to ancther. By a mistake ihe goods 
were taken entirely off the route expressly or im- 
pliedly indicated and reached the consignee late. 
In a suit lor damages for delay and deterioration, 
held, the company was not protected by the Risk 
Note B, as the diversion from the route was not 
“in transit’' as contemplated by the note. (Boys, 
J.) Janki Das Govind Ram v. Secretary of 
State for India. 22 A. L J 1020 : 

1925 A* 10. 
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S. ^2—^ Risk }iote\~~Soope of — Whether 

delay in ti^ansit and consequent fall in price Qon- 
siitutes "deterioration* or doss\ 

Owing the misdirection in transit 125 bags of 
sugar booked on 28-10-1920 were delivered to the 
plaintiffs three months after the due date. Owing 
to fall in the price of sugar in the meantime, 
plaintiff sued the Railway Company for damages 
for late delivery. The Ry. Cnnipany contended 
that it was exempt from liability under the Risk 
Note Form B under which the goods were book- 
ed, Undor the Risk Note, the company was to be 
free from responsibility for any loss or deteriora- 
tion of the consignment. 

Held, on appeal, that the fall in the market 
■price of goods was not a ‘deterioration’ of the 
consignment. That the term ‘loss’ was not meant 
to include delay in delivery. 

Wilson V. The Lancashire and Yorkshire Ry, 
Com. (1861) 3 0 L. J. C. 232. Sanyas & 

Co. V. Secy, of State referred to Madras Ry. Coy. 
V. Govinda Rao, 21 M. 172 dissented from. Held, 
also that S. 72 of the Railways Act would not 
be a bar to suit for damages. (Marfineau and 
MoH Sagar, JJ.) E. I. Ry. Company z/. Diano 
idAL Gulab Singh. 5 Lah. 523, 

S 72 — Railway— Risk N ote Form H — 

Compensation for non-delivery — Refusal to 
reweigh. 1924 P. 39. 

S. 72 — Risknote — Signature by agent — 

Consignor if bound. 1924 P, 315. 

S. 72— and object of. 

Per Page, J. — The object and effect of S. 72 of 
the Railways Act was to limit the liability of 
Railway Companies during the transit of goods 
-consigned to them for carriage and to substitute 
the obligations of a bailee for the obligations of 
.an insurer of such goods, which, prior to the 
passing of that Act, were imposed upon them 
under the common law. The section was enact- 
ed to confer a benefit on Railway Companies and 
except in cases where the plaintiff admits that 
the goods have been lost, a Railway Company is 
not entitled to rely upon the provisions of the 
Risk Note which pro tanto exempt it from liabi- 
lity unless and until evidence has been adduced 
which satisfies the Court that a loss has occurred. 
The object and effect of the section was not to 
provide compensation for pecuniary losses suffer- 
ed by the owners of goods consigned for convey- 
ance to a Railway Company but to lessen the 
burden of the obligation which, prior to the pass- 
ing of S. 72, had laid on Railway Companies as 
insurers of such goods. {Suhrawardy and Page 
JJ .) The East Indian Railway Company v. 
Jagpat Singh. 51 Cal. 615 : 28 C. W. N. 1001: 

79 I. C. 126 : 1924 Cal. 725 

— S, 72 — Suit for damages for loss of goods 

'-^Stfike of Railway employees — If exonerates 
from liability — Risk-note. 

in a suit for damages for loss of goods consign 
ed, it is an unjustified inference to draw from the 
. ia t that there was a strike on the railway then 
that loss must have been due to that. 

Where a risk-note is relied upon to exonerate 
. the company from liability, it must have been 
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signed by the consignor or some person on his 
behalf. [Foster, J,) arjun Das Gulab Rai 

V. E. 1. Railway Co. 1924 P. 811. 

S. 72 (2) (a) — Protection form liability — 

Agreement signed by person who delivers goods. 

Under S. 72 (2) the Railway Company is pro- 
tected by an agreement signed either by the 
person sending the goods or the person deliver- 
ing the same to the company. [Greaves and 
Chakravarty. JJ.) Hari Shankar Raj Chandra 
Dalal V. East Indin Railway Company. 

80 1. C, 705 (2) : 1925 Cal. 308. 

S. 72 (2) {a)~Risk Note B — Agreement 

yigned by broker employed by the consignor’ s ser- 
vant, whether valid — Suit for damages for loss of 
package in transit— -Burden of proof. 

S. 72 [a) of the Indian Railways Act (IX of 
1890; provides for the signing of the agreement 
by the person actually delivering the package to 
the Railway Administration. Therefore a Risk 
Note B signed by a broker who had been employ- 
ed by the servant of the consignor to deliver the 
1 ackage would be valid and binding on the 
consignor and the consignee. 

in a suit for damages against a Railway Com- 
pany for loss of the consignment despatched 
under Risk Note B, the burden of proof that the 
loss was caused by the wilful negligence of the 
Railway Administration or the wiilul negligence 
ot or theft by its servants lies on the consignee. 
[Dalai, J. C.) Badri Narayan v. Agent 8. N. 

W. Ry. 1 O.W. R. 760. 

■ S. 75 — Gold and silver — Mixed in medi- 

cine — Declaration. 

Where gold and silver were used in their 
metallic form in making certain pills used as 
medicine, it cannot be said that they are gold 
and silver coined or uncoined manufactured or 
unmanufactured’’ within the meaning of S. 75 of 
the Railways Act. Consequently the omission of 
a consignor of the medicines to declare that the 
consignment contained gold and silver did not 
disentitle him from suing the Railway Company 
for damages for loss of the consignment. [Page, 
J.) Narendra Nath Sew v. East Indian Ry. 
Co., Ltd. 51 I. C. 929 : 1925 Cal. 115, 

Ss 76 and 72 — Applicability —Risk Note 

Form B — Loss of goods — Suit for damages — Bu'f'-' 
den of proof. 

S. 76 of the Railways Act does not apply to 
contracts limiting the liability of the Railway 
Company under S. 72 of the Act. Where goods 
are consigned under Risk Note B and are lost, 
in a suit for damages the plaintiff has to prove 
ihe loss was due to wilful negligence of the 
Company. [Suhrawardy, J.) East Indian Rail- 
way Co. V. Sib Prosad Dutt Rai. 

78 I. C. 449 : 1925 Cal. 306. 

S^ 76 — Risk Note Form B — Consign- 
ment of goods by railway — Deviation from 
prescribed route — Shortage — Liability for. 

The plaintiff delivered seven bags of miscellane- 
ous goods to the defendant Railway Company for 
carriage from Bombay to Dhulia w'a Chaisgaon. 
He signed Risk Note in Form B. Six bags were 
correctly delivered at Dhulia. One bag, instead of 
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being taken out at Chalisgaon, was carried on to 
Jalgaon, and some davs afterwards was brought 
back and delivered to the plaintiff. Plaintiff com- 
plained of a shortage in the contents. The 
defendant Railway Company admitted the 
shortage, but claimed exemption from liability 
on the strength of the risk note. Held, that there 
was a clear deviation from the route originally 
intended when the goods were delivered for 
transit and that in these circumstances the onus 
would lie upon the Railway Company, if they 
claimed exemption under the Risk Note, to prove 
that the shortage had not occurred during the 
deviation. 33 M. 120 Dist., 2i Bom. L. R. 316 
followed. {Macleod, C. J. and Shah, /.) Laxmi- 
KARAYAN BtJIRAM V. G.I.P. RV. Co. 

36 Bom. I. R. 285 : 80 1. C. 256 : 1921 Bom. 386- 

S. 76 — Risk Note — Liability under. 

The ordinary liability under S. 76 Railways Act. 
is limited by the special agreement entered into 
by and between the parties under a Risk Note in 
}Form B. [Kulwant Sahay, J ) East Indian 
Railway Company v. Netram Ganesh Lal. 

1924 P. 812. 

S 76 — Suit for damages — Risk Note B — 

Plaintiff' s admission of loss— Plaintiff to prove 
neglect. 

In a suit for damages for noo-delivery of goods 
consigned under Risk Note B, where the plaint 
itself admits the loss, the onus is on the plaintiff 
to prove that the loss is due to the neglect of the 
Railway Administration, etc. Where loss is not 
.admitted, the Railway Company has to prove the 
same. [Suhrawardy and Chotzner, Jj.) Ganesh 
Lal V. East Indian Railway Company. 

80 I. C. 426: 1925 Cal. 399 (1). 

Ss. 77 and liO— Claim for — Compensa- 
tion— Loss of goods— Notice to Traffic Manager — 
if sufficient. 

In the case of a claim for compensation for goods 
lost in transit, notice of the claim must be sent 
to the Agent of the company within six months 
of the delivery. Service on a subordinate official 
is not service upon the Agent, unless it is shown 
On evidence that the Agent had invested the 
subordinate with authority to receive service on 
his account. [Moti Sagar, J.) Paras Das 
Manu Lal v. East Indian Railway Company. 

1924 Lah. 504. 

-S. 77 — Consignments of different dates — 

One notice and one suit— If sufficient. 

In respect of different consignments made on 
various dates which were all lost in transit, 
it is open to the consignor to issue one notice in 
respect of all the claims. In such a case he 
cannot maintain separate suits in respect of the 
^several claims, [Das and Ross, JJ.\ East 
Indian Railway Co. v Ahmadi Khan. 

78 I. C. 415 : 1924 Pat. 175 : 1924 P. 596- 

S. 77 — Goods consigned to railway not 

delivered to consignee — Remedy of Consignor — 
Notice to Railway Company. 

A cask of methylated spirit was consigned from 
Cawnpore to the plaintiff at Roorkee on 25-7-1921. 
The consignment mever reached its destination 
and was perhaps lost in transit. In June 1922 
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the plaintiff was given delivery of a cask 
which on being opened was found to contain 
water. He thereupon brought a suit for damages 
against the Railway Company and the latter 
pleaded S. 77 of the Railways Act in bar of the 
claim. Held, that the plaintiff’s remedy was when 
the six months were about to expire and the 
goods had not been delivered to him, to give 
notice to the agent under S. 77 and so preserve 
hif right of suit. Not having done so, pJaintiff^s 
claim was barred, [Dalai, JX.) Moti Lal v. 
Agent O. R. Railway. L. R. 5 A, 334 i 

79 I. C. 893 : 1924 A. 617. 

S. 77— Loss of goods-'Carried by railway 

— Risk Note form B — Liability of — Railway com- 
pany — Burden of proof. 

Where in a suit for damages for loss of goods 
conveyed by a railway under the terms of a risk- 
note in form B. the plaintiff depends for his 
cause Of action on wilful neglect on the part of 
either the railway administration or any of its 
servants, he cannot succeed if it is shown that 
the loss of the goods vsas due to theit from a 
running train. [Daniels and Neave, JJ.) Firm 
OF Gopal Rai Phul Chand V. G. I. P. Ry. 

L. E 5 A. 575 ; 82 I. C. 313 : 1924 A. 621. 

77 — Loss— Meaning of — Noiice — When 

necessary — Period of limitation. 

The term “loss” in S. 77 means loss to the 
Company and not simply loss to the consignor. 
When the burden of the notice is laid on the con- 
signor, the words of the section must be constru- 
ed strictly. Unless the company alleges and 
proves the article has been lost, no notice is 
necessary in a case where the defence of the com- 
pany is that no such article was given tor carriage. 

In cases where notice is necessary, such notice 
must be given within 6 months of the date of 
consignment. [Dalai, J.) Badri Prasad v. G. I. 
P. Railway. 22 A. L. J. 897 : L. B. 5 A. 665 : 

80 I. C. 726 : 1935 A. 144. 

-S. 77 — Notice of claim — Nature of proof. 

It is not necessary that the claimant against a 
Railway Company should give the notice of claim 
personally to the Agent. If he gives it to any 
subordinate official, he must prove that the notice 
reached the proper authority in time. [Kennedy, 
A. J. C.) Firm of Birdichand Poonamchand v. 
Secretary of State and B. B. C. I. Ry. 

78 I. C. 735 : 1925 Sindh 62. 

S. 77 — Notice — Suit for compensation 

for non-delivery. 1924 P. 315. 

S. 77— Railway — Consignment of goods 

Risk Note Form A — Loss of goods — Delay in 
transit— Liability of Railway in damages. 

In a risk-note in Form A in respect of goods 
consigned by a railway, the special contract con- 
tained in the document is merely intended to 
protect the railway from responsibility for any 
loss or damage that may result to the goods from 
defective packing and consequent leakage or 
wastage in transit. A railway company is bound 
to deliver goods within a reasonable time and is 
liable to pay compensation for loss caused by 
delay which it is unable to explain, A risk-note 
in Form A does not protect the railway company 
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against the consequences of delay in transit. 20 
A. L J. 114 ; 20 A. L. J. 973 ; 21 A L. ]. 220 : 21 
A. L J. 44?^, relerred to. {Neavn, J.) B. N. \V. 
Railway v. Munna Lal Bishambhar Nath. 

22 A. L. J. 769 : L. B. d A. 579 : fcO 1. C. 19 : 

1924 A. 760. 

Ss. 77 and 140 — Railway— Goods entrusted 

for tranApart — Loss in transit — Damages for — 
Suit for — Ltmitation — Starting point — Limita- 
tion Act. Art. 31 — Ap plicabtlity— 0 HUS of proof m 
such suit — Entrustment under Owner's risk note 
— Efftct — Theft from running train— Meaning 
SU'bO! dtnaie officer like District 'Traffic Superin- 
te^ident — Notice to —Validity — Conditions. 

Where goods are entrusted for transport to a 
Railway Company under an agreement provid- 
ing tnat, in consideration of the carriage ot the 
goods at a lower rate, the consignee nas no right 
to compensation for loss of the goods except in the 
event 01 wilful neglect ot tiie railway adminis- 
tration or tneft by or wiliul neglect of its servants 
during transit, and that a robbery irom a running 
train does not consiitute wiliul neglect, the 
consignee suing the Company for damages for 
the loss of tae goods in transit is under a duty 
to prove neglect on the part of the Company. It 
will be open to ihe Company to say that tne goods 
were lost by theft while the train was running, 
in whicn case, they will, as a matter of course, be 
exempted from liability but the burden of proof 
on tins point lies on tne Railway Company. Theft 
of goods Iroin a wagon during transit is theit 
from a ruiming tram even i. the ihiel got into the 
waggon before the tiain started. 

Tae article oi Limitation Act applicable to a 
suit by d consignee lor damages for the loss of 
goods in irausii is Art. 3l, tue staiting point being 
the date when the Railway Company hnally says 
that tne goods caunoi be delivered. 

A notice under .Ss. 77 and 140 of the Railways 
Act of 1390, given to a SuDordinaie officer like 
the District Traffic Superiaieiueut, is not valid 
unless there is evidence fij either that the power of 
the Agent to receive notices under S. 140 had b en 
delegated to the subordinate otneer who acti ally 
received the notice, or ( 2 ) tnat the Company by 
its rules or course of busmesi had held out to the 
public thaL notices might be given to such an 
otlicer instead of to the Agent and tuus estopped 
itself from raismg a technical defence. [Watlcr.^ 
J ) The r^ouTH Indian Railway Company v. 
Narayana Iyer 94 M. t. i. (H.c.) 303 . 

1924 Mad. 567 ; 77 I. C. 5il : 4o M L. J. 302 

S. 77 — Risk Note B — Loss of cofisignment 

— Negligence — Liability of Railway. 

Risk Note in Form B protects the Railway 
Company in case of loss of goods even if the loss 
of goods was due to their negligence unless there 
was loss ot a <^.omplete consignment or one or 
more complete packages. {Danieis, J ) Jag^NNath 
Prasad v. East Indian Railway Co. 

L. B 5 A. 3{»5; 1924 A. & 2 I 4 

S. 77 — Suit for damages for short deli- 
very — Nonce if necessary. 

S, 77, Railways Act, does not require a notice 
Of claim tu be served on tue Railway Company 
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in cases of suits for damages for short delivery 
of goods. (Kinkhede AJ.C.) Seth MulchanD' 

G. I. P. Ry. 1924 Nag. 288. 

S. 77 — Suit for damages— Short delivery 

— Onus of proof oj loss — Wilful neglect — Risk 
note.' 

In a suit for damages for short delivery of 
goods, the Companv must prove loss before rely- 
ing on the excempiio n clause in a Risk note and 
then the plai diff should prove wiliul neglect in 
Older to hold the company liable. [Kinkhede., A. 
J.C.) Seth Mulchand v. G, I. P, Ry. 

1924 Nag. 288. 

S. 80 — Goods carried over two rail way 

— Right of suit tor loss of goods. 

Where goods are consigned to one Rahway 
company for transit, but loss occurs while it is 
being actually carried over the lines of another 
Railway Administration, the latter is the agent 
of the former for the purpose of transit and a 
suit for damages will be against eiiher. [Foster, 
J,) Arjun Oas Gulab Rai V. E. 1. Railway 
Co. 1924 P, 811 

-S. 101 — Railway servant — Breach of 

rule~Of fence — Proof of. 

The accused was convicted by a Magistrate 
of an offence under S. lOi in that while on duty 
he endangered the safety of railway passengers- 
by disobeying a General Rule 247 (vii) made by 
the Company and sanctioned, published and- 
notified as required by the Railways Act IX of 
1890 Held setting aside the conviction, that 
it was incumbent on the prosecution before it 
could obtain a conviction to prove (1) that the 
accused commuted a breach of the rule and (2) 
that he endangered the safety of passengers 
thereby. A mere breach of rule is not sulhcinet 
to support a conviction under S. 101 of the Rail- 
wavs Act but it must be shown that the bieach 
of this particular rule actually endangered the 
safety of passengers [Dalai, A. J. C.) Parbhu 
Dayal V, EmpekoR. 26 0. C. 363: 

81 I. C. 917 : 25 Cr. L. J. 1093 : 1924 Oudh 250. 

S. lOl — Station-master— Omission en- 
dangering human safety — Liability of station 
mailer. 

Where a station master after giving a signal 
that the railway line was clear for a train to pass 
umutad to set the points, a precauiion which would 
prevent the train from running into another train 
he must be deemed guilty ot an act which endan- 
gered the satety ot the persons in tne trains. 
The station master is not merely bound to give- 
ihe proper order.s but also to ^ee that they are 
properly carried out. [Waish and Ryves» JJ») 
Emperor ?:;, Sheo Baran Singh 

22 A. L. J. 20 : L. B. 5 A. 105 (Cr 
81 I. C. 705 ; 25 Cr. L J. 993 : 1924 All. 438. 

S. 120 (b) — Conviction ‘Under — Words of 

abuse not m evidence — Effect. 

A conviction under S. 120 {b) cannot be sustain- 
ed when the particular words used are no^ in 
evidence. A me*'e statement of witnesses that 
worGs of abuse were used cannot be the basis of 
a conviction. {Campbell, J .) Budha Singh v.. 
The Crown. 6 Lah. L. J. 469 : 1925 Lah. 161.. 
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S 140 — Notice to Traffic Manager If 

notice to Agent-Proof of authorisation to receive I ; 
notice. Su Railways Act, Ss. 77. and 140. ^ ^ ^ 

RANGOON MUNICIPAL ACT IVI OF 192S), S. 80 48) 

— Gros^ annual rent — What it includes. ■ 

For the purpose of municipal assessment the 
gross annual rent does- not include are 

known as occupier's taxes such as 
water or conservancy charges and as such he 
latter must be excluded. {Youni and 
JJ .) The Suratee Bara Bazar Co mum 
ciPAL Corporation of Rangoon. 

3 Eur. L. J. 221 : 1925 Kang. 115. 

— S 2 — Requirements of business— -Land- 
lord's moUve-MateriaUty 
tenancy. 

RANGOON RENT ACT 

S. 10 -PartnershiP busincss-Removalot Jic 

mises not required for personal 

qiiired for partner’s separate business and 

Intd’s own business. , • 

WnL the premises sought to be recovered u 
ejectment are not required for the 
the landlord or any other member of his family 

but for the landlord's and the ® 5 ' 

of his managing partner and his family and 

partly for the partnership business of the land 

Ford the premises cannot be said to be leasonab y 
and bona fide required by the 

meaning of S. 10 of the Rangoon Rent Act. (Ueald 

Zf m, Ou„s. IL) 

Tyaw Tat. 3 Bur. L.J. 67 : l^a^ -t^ang. an. 
S. 10-Requiring 

of supervision— If sufficient. 19^4 Kano, ^ . 

s 10— Guardian of minor- If can sue in 


^—(Amended) Tenant on daily rent ^ 

consideration w a ct 20 and may main- 

STc“ “l“»i “d 1; 

ejectment from his s“^ant 
premises are required ior the^ use o^.^ 

workmen for J"® ^ ^ „tion by himself, 

it is equivalent to g meah^. Jeewa. 

(Untai&ne^ TI 36^82 I C. 381 : 1924 Rang. 278. 

.__g, l^-^References under-'Li^^i^^.^^^ 

TJ.”l J 15?riSi4 K.., 377. 

KECEIVEE— Appointment dl~'^3ecut'on^B^d®l 
propett, -!,=>.■« of con,t-M.o=.«« 

sion to obiatn leave. 

y D 1924—67 
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Discharge of — Receiver appointed in 

^ pursuance of decree in scheme suit --- Appeal 
against decree-Affirmance of decree on appeal 
Effect on receivership. ^ 

A suit brought on the original side for a scheme 
to be framed in relation to a temple was decreed 
and a scheme framed. An appeal was lodj^ed 
against that decree : but before the case came on 
in appeal, an application was made to a I^^dge 
sitting on the original side for the appointment 
of a receiver, and an order was made appointing 
a receiver. The appellate Court affirmed te 
decree of the Court below with slight modifi 
cations, with the result that the scheme 

by the trial Judge stood operation as from the 

date fixed by his order with the modifications 
decreed by Le Court of appeal. After the oraer 
in appeal, a Judge’s summons was taken out on 
the original side for the discharge receiv r 

on the sole ground that the effect of the order of 

■ the Court of appeal was to an end to t e 

receivership. Held^ that the ° to 

■ of the Court of appeal was not ipso 
discharge the receiver, and that the summois 

‘ was therefore taken out on entirely wrong 
: and must be dismissed. {Schwabe, 0 . L and 

^ Waller. J.) Doraivelu Mudaliar Audikesa 

* VALU Na5du. 19 1. 388 : Iff • tf. 

1 (1924) M. W. N. 235 : 34 M. L; T' (H- C.). 90 . 

78 I. G. 133 ; 46 T. J. 343 : 

5 -Mortgage ■ suit — Final decree Subse- 

i quent appointment of receiver o£ the properties 
; of the mci-tgagoi-s-Receiver P^oper Pajty to 
execution proceedings— Refusal to 

sion-C.P. Code, S. 115. 4’ Mad. 47 

■! records— R e-construction 

sary, S« Decree. 77 I- C- 258. 

°. record OF RIGHTS- E»fn<s )«—Correcf«css of 

!. —Suit challenging— Parties. , • - 

In a suit wherein the correctness of entries in 
't the Record at Rights is challenged and for pos- 
session of lands, persons recorded therein as 
beme in possession are necessary parties. (Jraala 
, Prasad and Maepnerson. JJ.) tog’ 

'® RaMADHAR SINGH. 82 I. C. 204: 1928 F. 228. 


—Entries in— Presumption of correciness. 

A nlaintia who wants to challenge the cor- 
rectness of entries on the Record of Rights has 
the onus heavily on him- {Jwala Pra^d and 

Mactherson. JJ.) Gopal Ojha v. Ramadhir 
Singh 82 I. C. 204: 1925 P. 228. 

SEFORMATORY SCHOOLS ACT, S. 4— AppUcabi- 
fity 1924 Rang. 16. 

registration ACT, S. 2 [D-Agreefnent to 

execute lease— Conditional— If requires registra- 
tion. 

It is only when a present demise is contemplat- 
ed that an agreement to execute a lease would 
amount to an agreement to lease within the 
meaning of S. 2 (7) Registration Act. An agree- 
ment to execute a lease under certain ctreum- 
stanCEs does not fall within this category and is 
not compulsorily registrable, (Kennedy, J.C.and 
Raymond, A. J.C.) AmiRBUx rr. J animal 

78 I C. 71 ; 1925 Sindh 64, 
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-Ss. 3 and 49— Lease Amalnamali — 

Unregistered — Admissibility in evidence. 

An amalnainah is neither a lease nor an agree- 
ment to lease within the meaning of So 3 ot the 
Registration Act and it is consequently admissible 
in evidence without registration. 33 C. 502 ; 7 
C. 703 Rel. But an amalnamah authorising the 
grantee to take possession ol property and intend- 
ed to be followed by a formal kabuliyat, if un- 
registered, is inadmissible under S. 49 of the 
Regn, Act as evidence of a transaction affecting 
the immoveable property comprised therein. 
IMookerjee and Sulirawardy, JJ.) Lakshan 
Chandra Mandal v, Takhim Dhali. 

39 C.L.J. 90 : 28 C.W. N. i033 : 1924 Cal. 568. 

S. 7 lib- Registrar — If authorised 

can exercise powers of District Registrar. 

Where the office of Sub-Registrar has been 
amalgamated with that of the Registrar, the Sub- 
Registrar may be authorised to exercise and per- 
form, in addition to his own powers and duties, 
all or any of the powers and duties of the 
registrar to whom he is subordinate. But the 
mere fact that the Sub-Registrar had in fact 
authority to register the document, does not 
necessarily justify the inference that the docu- 
ment was validly registered by him as District 
Registrar. The Sub- Registrar must be given the 
opportunity to exercise the discretion which it 
would be incumbent upon him to exercise under 
S. 30 if be were called upon to register a docu- 
ment in lespect of land not situated in his sub- 
district. (18 Cal, 556, Foil.) Mookerjee and Chotz- 
ner, JJ,) Kedar Nath Das Bidhu Bhushan 
Guha. 1924 Cal 348. 

S. 17 — Amalnamah-- Registration. 

An amalnamah which is neither a lease nor an 
agreement to lease which authorises the grantee 
to take possession and is intended to be followed 
by a formal is not compulsorily regis- 

trable and is admissible in evidence. [Maker jee 
and Suhrawardy, JJ.) Lukhan Chandra Mon- 
DAL V. Takim Dhali. 80 I. C. 357. 

S. 17 — Award — If oompulsorily regist- 
rable. 

An award is not compulsorliy registrable. 
[Baker, J, C.) Khetsingh v. Manmodsingh. 

1924 Nag. 383. 

-S, 17 — Bahi— Entry as to family settle- 
ment. Narsingh Das v. TJttam Chand. 

76 I. C. 862. 

S. 17 — Co-mortgagors — Redemption by 

one — Assignme7it of right to recover contribution, 
Where one co -mortgagor redeems the whole 
property, and assigns his right to recover contri- 
bution from his co-mortgagor, it is in law an 
assignment of a charge on immoveable property 
and if it is above Rs. 100. the deed requires 
registration. [Baker, 0. J. C.) Barash ram v, 
Bondrusa. 1924 Nag. 238. 

S. 17 — Partition deed— Registration — 

Status of parties. * 

A document recited that up to that date pro- 
perties were joint, that with the consent of 
parties before panchas: th&y were divided and 
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items allotted to each and that it would be regis- 
tered after being stamped. There was no 
provision to execute another document. Held it 
was a partition deed and required registration. 
Even if unregistered, it was admissible to prove 
the status of the parties. [Kotval, A. J, C.) 
Bhangaji V. Pandurang. 1924 Nag. 395. 

Ss. 17 and 49 — Usufructuary mortgage 

for over R. 100 —Absence of registration — Nature 
of possession. Nadapena Appanna v. Saripalli 
Venkatasami. 47 Mad. 203; 19 L. W. 37: 

79 I. C. 510; (1924) M. W. N. 292. 

S. 17 (1) (a) — Gratuitous surrender of 

immovable property — If requires registration. 
Where immoveable property js surrendered 
without consideration, it is in efiect a deed of gift 
which under S. 17 (1) \a) of the Registration Act 
requires registration. [Campbell, J.) Hira Singh 
V Punjab Singh. 78 I. C. 113, 

S. 17 i.l) [h)~- Mortgage money— Receipt 

of not compulse rity registrable. 

Receipts showing that the whole of the Mort- 
gage money was paid do not require registration. 
If however it had been mentioned that thereby 
the mortgoge had been extinguished then the 
receipts would have required registration under 
S. 17 (b) of the Regn. Act. [Macleod, C. J, and 
Shah. J.) Shridhar Shaba ya v. Janak Shankar. 
26 Bom. I. R. 486 : 80 I. C. 415 : 1924 Bom. 447. 

,S. 17 (1) (b) and (2)— Compromise suit 

— Document not registered—Decree — Effect. 

75 I. C. 461. 

S. 17 (1) (b) — Endorsement — Receipt of 

payment —Necessity for registration. 

1924 Cal 379. 

— S. 17 (1) (bj — Family arrangement — 

Relinquishment of sharc -If reguires registration 
—Acting of parties— Effect, 

If a famUy arrangement is a mere admission or 
acknowledgment of title already in existence it 
does not require registration. But if it purports 
to limit or extinguish the rights of any one and 
vest ihem in others it is compulsorily registrable. 

Where a document requiring registration is not 
registered, if is not admissible in evidence. But 
where it has been acted upon, the agreement 
embodied therein may stilt be valid. [Fullan, A. 
J. C.) Nand Kumar v. Babu Ram. 

1 0. W, N. 397; 10 0 & A, L. E. 776: 
11 0. L. J. 574 ; 1925 Oudb 168. 

S. 17 (1) (bj — Mere ackrowlcdgment of 

antecedent title need not be registered. 

Where petitions are clearly of a nature which 
purports or operates neither to create, assign or 
extinguish any right, title or interest in piesent 
or in future in immoveable property nor bad thtiy 
“ declared ” any such rigid, title or interest. 

Held the true nature of such a settlement was 
an acknowlegment of an antecedent title. Where 
all the parties were entitled to inherit the disput- 
ed estate and the only question in controversy was 
as to their respective shares. 

Held that the petitions of compromise defining 
the shares need not be registered. 3 Agra H. .C 
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R. 84: 33 All. 356; Foil. (Wazir Hasan, A. J. C.) 
vSwAMi Dayal V. Tribhuvvan. U 0. L J. 213: 

78 X. C. 878: 1924 Oadh 397. 

-S. 17 (1) [b]— Agreement to transfer—lf 

requires registration. 

Where a person agrees to transfer a certain 
land to another in case ha succeeded in a certain 
pre-emption suit it is a document of title and falls 
within the purview of S. 17 (i) (b) and requires 
registration before it can be admitted into evid- 
ence. [Mott Sagar, J.) Ida v. Mahammad Din. 

1924 lah. 78. 

— S. 17 (1) [b)— Petition of compromise — 

Registration. 

A petition of compromise purporting to declare 
the rights of the parties to property worth more 
than Rs.lOO, is compulsorily registrable. {Mnkerji, 
J.) Bishunath Ojha V. Sheopragash Ojha. 

1924 A. 842. 

— — S, 17 (1) [b] — Registration — Necessity for 
— Order issued to village officers directing them 
to continue lands in inam in lieu of service. 

An order issued by an inamdar to his village 
officers directing them to continue certain lands 
to be enjoyed by the grantees in lieu of their 
rendering some service, is not compulsorily regis- 
terable and can ba received in evidence though 
unregistered. (Shah, A. C.J.and Fawcett, J.) 
Ram Chandra Pandurang v. Aellana. 

26 Bom. L. R. 1203. 

— S, 17 (1) (b) — Styling, petitions of compro- 
mise as family settlements— If ezempt from re- 
gistration. 

Merely describing compromise petitions as 
family settlement or merely holding that in their 
nature they are family settlement would not 
exempt them from the provisions of Section 17 (1) 
(b)nf they fall within the terms of hat section. 33 
Pd\. Foil [Wazir Hasan, J. CJ SwAMi 
Dayal v. Tribhuwan. 

11 0. L. J. 213: 78 I, C. 878. 1924 Oudh 397- 

-S. 17 (1) [b]— Surrender of reversionary 

rights — If requires registration. 

Where reversionary rights in immoveable 
property of more than Rs* 100 is given up in 
writing, the document is compulsorily registrable 
under 17 (1) (6) of the Registration Act. [Ahdul 
Raoof, J.) Gurbhaj v. Lachhman* 1924 Lah. 641. 

— S. 17 (1) (b) & (c) and 2 [xi) -'Mortgage — 

Receipt given in full discharge— Registration — 
Necessity for . 

Where in full satisfaction of the amount due 
under a mortgage a certain sum of money is re- 
ceived and a receipt is given therefor, the receipt 
does not require registration inasmuch as it does 
not extinguish the mortgage. 7 L. W- 229 dist. 
(Venkatasubba Rao and Sr in ia as a Aiyangar, 
JJ.) Gopalaswami Iyer v. Kachi KalyaNa 
Rengappa. 20 L. W. 931, 

S. 17 [2]— Agricultural lease— Lease re- 
duced to writing— Registration necessary — Other 
evidence if a dmissible — Evidence Acf, S, 91. 

Though a lease for agricultural purposes for 
more than a year can be made orally, still if the 
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lease is in fact reduced to writing, it cannot be 
received in evidence under S. 17 of the Registra- 
tion Act unless registered. The document itself 
being inadmissible, S. 91 of the Evidence Act 
shuts out other evidence of the transaction. 
[Miller, C. J, and Mullick, J,) Maharani Janki 
Kuer V. BiRj Bhikhan Ojha. 

3 Pat. 343 : 79 I.C. 26: 1924 P. H C. C. 185 s 
5 Pat. L. T. 641 : 1924 P. 641. 

— — — S. 17 (2) and 49 — Mortgage of trees— 
Necessity for registration . 

Where an usufructuary mortgage of palmitah 
trees worth Rs. 100 merely created a mortgage 
in respect of the trees and did not impose any 
limitation on the right of the owner to enjoy the 
land on which the trees were standing held that 
the mortgage did not require registration, 38 M. 
883 foil: 20 M. 58. dist . [Odgers and Hughes, JJ.) 
Gnanamuthu Nadan V. Veilukanda Nadathi. 

19 L. W. 494 ; Il9g4) M.W.N. 451 : 79 I.C. 2: 

1924 Mad. 542. 

— S. 17 (2) and A2— Partition lists — 

Allotment of properties to various sharers — List 
not registered — Admissibility in evidence. 

At a partition among the members of a joint 
Hindu family certain properties were allotted to 
each of the sharers and lists were prepared ot 
the properties so allotted. The lists however, 
were not registered but they were signed by all 
the sharers and attested. The lists themselves 
did not contain any provision whereby a division 
of status was created among the members of the 
family. Held that the lists were admissible 
in evidence without registration. 16 LAW. 714 
followed. [Odgers and Hughes, JJ.) Gnana- 
muthu Nadan v, Veilukanda Nadathi 
(1924) M.W.N. 451 : 79 I.C. 2: 19 L.W, 494: 

1924 Mad. 542 

— S 17 (2) (vi) — Compromise — Disputed 

claims— Registration if necessary. 

Where a compromise of disputes between 
parties litigating before a Revenue Court does 
not itself purport to convey or to create or declare 
any interest in immoveable property, but merely 
recognises or confirms an antecedent title, which 
was till then involved in dispute, it at best 
amounts only to an intimation to the Revenue 
Court of the settlement of disputes and dees 
not require registration. [Kanhaiya Lai, J,) 
Ganga Ram V, Lachman Singh. 

L, E. 5 A 736: 1925 A. 176. 

^Ss. 17 (2) (vi) and 49 — Compromise- 

Registration — Withdrawal of criminal prosecu- 
tion— Exchange of rooms— Rights of parties. 

Two of the rooms or buildings in an enclosure 
were the subject-matter of a suit. In a portion of 
this enclosure, the defendants and their prede- 
cessors were living. The parties, quarrelled and 
fought over the possession of the defendants and 
one of the parties on the side of the defendants 
sustained grievous hurt. There was a criminal 
case and a compromise was arrived at on the 5th 
of June 1918, It was embodied on a paper 
bearing stamp duty of eight annas and was noe 
registered. It was stated in the compromist 
: deed, that room No. 126 was given dp by the 
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defendants and that they were given room No. 
129 in lieu of the same. It was further stated and 
agreed that the defendants would continue m 
possession of room No. 128 as before. HcZii thm 
the compromise was really a document by which 
the plaintiff transferred his title to the property 
in favour of the defendants. The value of the 
property having been found roughly by the Court 
below, to be about Rs. 500, such a transfer could 
only be effected by means of a registered docu- 
ment under the provisions of S. 17 of the 
Registration Act, and S. 54 of the Transfer of | 
Property Act. The document being unregistered 
it really conveyed no title to the defendants and? 
therefore, the plaintiff was entitled to get back 
what was really his own property.’ 

But the plff. must also put the defendants in 
the same position in which they would have been 
if there had been no compromise. The 
compromise was to the effect that they would 
have a certain consideration lor dropping. the 
prosecution. If the consideTation had been a 
certain sum of money there would have been no 
difficulty in putting the plaintiff to terms. He 
could have got his decree for possession on 
payment of the sum of money which was the 
consideracion. In this case the prosecution was 
dropped in consideration of the two houses which 
have been found to have been the absolute 
property of the plaintiff. The plaintiff would 
therefore be entitled to recover the houses only on 
payment of an equivalent in money of the same, 
(Mtikerji, J,] Ram Sarup Hardeo. 

L. R. 6 A. 186 : 10 0. & A.L.R. 431: 

Id I. C. 429 : 1924 A. 396. 

— S. 21-^ Legality of registration — Inchi- 

sion of property not intended to he conveyed — 
Effect of. 

Where a certain property existing and belong- 
ing to the vendor is included in a sale deed with 
a view to give jurisdiction to the Registrar to 
register the document, the registration of the 
document is perfectly valid even though the pro- 
perty in question was not intended to be convey- 
ed. [Mukerjee and Dalai, JJ.) Durga Prasad 
Sahu v» Tameshar Prasad Naik, 

L. R. 5 A. 509: 82 I. C. 243 (2): 

46 A. 754: 1924 A. 897: 

-S. 2d-Mortgage-~ltefn of property within 

registration district not belonging to mortgagor^ 
The fact that the item of property within the 
jurisdiction of a registration district where a 
document of a mortgage was registered did not 
belong tothe mortgagor would invalidate the regis- 
tration of the mortgage as a fraud on the regis- 
tration law^ unless it is shown that the mortgagor 
and the mortgagee colluded to insert the item in 
the mortgage deed with the knowledge that the 
mortgagor had no title to it. [Odgers and Hughes, 
J7.) Sri Rajah Dantuduri Devi Prasada 
Satyanarayana Veerabhadra Venkatalaksh- 
•MI^NT^ARAJUGARU V. PEDA VeNKATA JAGANNATH 
-:'RA]D’Garu. 

(1924) M.W.N. 125;: 33 M. L. T. {H.C,) 243 : 
1924 Mad. 281 ; 77 I. C 464 : 46 M. L. J. 12. 

-S. 28 — Place of registratton'—Small area 

included to givejurisdiction to Registrcf'V^— Effect 
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Where in a sale deed a small bit of property is 
included to give jurisdiction to the Registrar to 
register the document, but there was no doubt 
about the land having been purchased, there is 
no fraud on the registration law and the document 
is valid. [Miller, C, J. and Mnllick^lJ.) --V qhit 
Kopri u. Adhik Mandal. 

78 I. C. 492 : 1925 P. 194. 

S, 28 — Property not belonging to mort- 

gagor included by him in mortgage deed— No 
collusion on the part of mortgagee— Effect. 

Where a mortgagor intentionally includes in 
the deed for purposes of registration property 
which does not beloiog to him, but there is no 
collusion by the mortgagee to assist the fraud on 
registration law, the registration is not invalid, at 
least so far as the interests of the mortgagee are 
cqncerned. (Wallace, J.) Mammillapalli Veera- 
salingham Uo Kondayya. 79 I. C. 869. 

S. 28 — Properly not existing or not 

belonging to mortgagor— I f included to get regis- 
tration done — If invalidates registration. 

If a property which has either no existence or 
does not belong to the mortgagor has been intro- 
duced in a mortgage bond, with a view to secure 
registration of the document in a particular office 
the registration must be deemed to be futile, 
(Mookerjee and ChoUner, JJ.) Kedar Nath Das. 
Bidhu Bhushan GUHa. 1924 Cal. 348. 

S. 28— Property within jurisdiction — ■ 

Duty of Registrar— Question of title. 

If any portion of the property to which the 
document relates is situate wdthin the jurisdiction 
of the Sub-Registrar where the deed is registered, . 
that is sufficient to give him jurisdiction. It is 
not his province to enquire if the mortgagor or 
vendor had title and to refuse registration on 
the ground of want of title. Even where both 
parties knew of the defect of title, The validity of. 
the deed is not affected, and such title as the 
mortgagor or vendor has will pass. [Kinkhede 
A.J.C.) Tulsiram V, Tusaram, 1924 Nag. 363. 

S 2d— Registration— Inclusion of land 

not belonging to mortgagor — Effect of. 

Where a piece of grove land included in a 
mortgage deed, did exist and both the mortgagor 
and the mortgagee had reasonffo believe that it 
belonged to the mortgagor and there-^was no 
collusion between the mortgagor and the mort- 
gagee the mere fact that the grove did not actu- 
ally and legally belong to the mortgagor does not 
invalidate the registration. It is not a case of a 
fictitious property being entered with a view to 
obtain registration in an office where it would 
olherwise not have been possible- 41 C. 972 dist. 
[Mukerjee and Dalai,,] J .) Uti. Abdul Hasan u. 
Fida Hussain. L. R. 5 A. 419: 82 I. C. 736: 

1924 A. 473. 

^ — -S. 2d~ Registration — Validity of — In- 
clusion of property which did not exist— Ignot- 
ance of mortgagee — Legality of registration. 

To give the Sub-Registrar jurisdiction, the pro- 
perty included in a deed of mortgage or a part 
of it, must be situated within the jurisdiction of 
|hat officer. No question of fraud by one party 
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or the other enters into the language of the law. 
The question of fraud may be pleaded only to 
stop a party from raising a plea, but the jurisdic- | 
tion ot a registering officer cannot come into play j 
simply because one of the parties to a transaction | 
has been guilty of fraud, Where there was no ■ 
property within the jurisdiction of the Sub- ^ 
Registrar who registered a particular mortgage 
it follows as clearly as possible that he had no i 
jurisdiction to register the deed. i 

Even though the mortgagee was absolutely in- 1 
nocent in the matter, that fact would not give the | 
Sub-Registrar jurisdiction to register the deed, | 
nor make the deed operative, [Miikerjiy J.) Bisal 
Singh v. Roshan Lal. 22 A.L J. 241 : ' 

L. R. 5 A. 182 : 78 I. C. 265 : 1924 A 373. i 

Ss. 32 and 33 — Presentation of document 

— Pardanashin lady — Document handed over to 
Sub-Registrar by husband — Registration at 
the house of the lady. 

Where the husband of a pardanashin lady wh^ 
had executed a document took it to the office 
the Registrar and handed it over to him and asked 
the Registrar to go to the house of the lady to get 
it registered and the Registrar did accordingly : 
Held that the handing over of the document by 
the husband to the Registrar did not amount to 
presentation and that the deed must be deemed to 
have been presented at the house'. The registra- 
tion was therefore valid. [Walshs A C. /. and 
Ryves, 7.) Yasin Bibi z;.,Syed Munawar Husain, 

22A.L. 1.700; 

L. R. 5 A. 524 : 46 A. 743 ; 1924 A, 799j 

— «.*ss, 32 (b) and 35 (1) (c) — Executant of 
document-- Death of— Presentation by some or 
one of the heirs at law— Validity of. 

In so far as the provisions of S. 32 (b) of the 
Registration Act can be applied at all to the case 
of . a deceased executant, it is sufficient if the 
document is presented for registration by 2 . per- ; 
son who is a representative of the estate of the | 
deceased and it is not necessary for the entire | 
body of persons, who between them represent the ! 
Whole estate, to join in making the presentation. | 
Even if there is an irregularity in the registra- > 
tion owing to the omission of the other executants ] 
to join in the registration, it is cured by S. 87 of 
the Registration Act. [Mears, C. J . and Piggott, 
7.)Rafat-un-nissa Begam v. Husaini Begam. 

22 A. L. J. 1112. 

— — S, 33~Execution of document by per- 
son having power of attorney — Presentation for 
registration, Mt. AishaBibi^^. Chhajju Mal. 

1924 A. 148. 

— S. Signature of agent— Regis traps 

endorsement — Contradictory statements — Pre 
sumption. 

Where the writing at the foot of a documen 
showed that the person who presented th^ 
document was only an agent and was directly 
opposed to the official statement signed by tho 
Registering officer that the document was pre- 
sented for registration by the mortgagee. ^ Held 
that there was no provision in the Regulation or 
Rules that requires the signature of the person 
presenting the document for registration. The 
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correctness of this Official endorsement is to be 
presumed and the signature for which there was 
no legal sanction, cannot operate to contradict it 
Where any party to a document is unable or 
refuses to appear, Rule 5 of Burma Regulation (II 
of 1897) requires a note of the circumstances to 
be made, but the omission is one for which the 
person presenting the document cannot be held 
responsible. It is at most a defect in procedure 
which did not vitiate the registration made as it 
was on a proper presentation. {Sir Lawrence 
Jenkins.) Baijnath Singh v, Jamal Brothers. 

51 Cal. 354 : 19 I.W. 345 ; 34 M.L.T. (P.C.) 50 : 

(1924) M.W.N. 196 ; 10 0. & A.L.R. 288 : 

L. R. 5 P C. 73 : 2 E. 99 : 51 I A. 18 : 

79 I. C. 940 : 28 C. W. N. 1029 ; 

22 A. L, J. 42 ; 1924 P. C, 48 (P. C.). 

I S. 49 - Admissibility of unregistered 

j document to prove final discharge of mortgage. 

I When the defendant (mortgagor) pleaded that 
i a portion of the mortgage amount had been re- 
mitted, by virtue of an agreement betv/een the 
mortgagee and co-mortgagor, which was unregis- 
tered Held, that the agreement embodied an 
writing is inadmissible as it would require re- 
gistration under the T, P. Act, and that the fact 
that it also purported to be a discharge would- 
not render it admissible as evidence of the agree- 
ment and if it is not evidence of the agreement 
in which case it will be admissible as a receipt 
7 L. W. i229 relied on, [Phillips^ J.) ViSHNU 
Chotla Kullatusubbiah V. Tallapragadu 
Lakshmipathi. 20 L. W. 801. 

S. 49 — Lease unregistered — Admissibilh 

iy in evidence for collateral purpose. 

A lease which is unregistered and therefore 
inadmissible under S, 49 of the Registration Act 
may nevertheless be admitted for a collateral 
purpose, to explain the character of a person’s 
possession of the property. 42 C. 801 ; 26 C. W. 
N. 605 ; 39 A 696, 43 M, 244 Ref. {Miller, C. 7, 
and Miillick, J.) MahaRANI Janki Kuer v. Birj 
Bhikhan Ojha. 1924 P. 641 : 3 Pat. 349 ; 

79 I.C. 26 ; 5 Pat, L. T. 541 ; 1924 P. H. C. C. 185. 

■ : — S, A!d— Unregistered document — Inad^ 

missible in evidence— -Estoppel. 

Even though an unregistered mortgage is in* 
valid for the purpose of creating a charge oiv the 
land, it is obviously inequitable that the person 
who has benefited by it should be helped by the 
court to repudiate that transaction. Where it 
was admitted that the plaintiff was in possession 
on account of money advanced by him to the de- 
fendant the latter is estopped from ejecting him 
until the money is re-paid. {Fremantle, S. M.. 
and Burn, 7. M.) Ram Narain v. Fangrey. 

L. R. 5 0. 131 ; 10 0. & A. L. R. 903. 

S. 49 — Unregistered document — When 

admissible in evidence. 

An instrument which is compulsorily regis- 
trable may be used in evidence to prove a colla- 
teral fact : but to be collateral, the fact must be 
independant of or divisible from the purpose to 
effect which the law requires registration. (Baker, 
7. C.) Janardhan V, Wasudeo. 
i 1924 Nag. 315 
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S, 49 — Unregistered usufractuary mort- 
gage— 'Personal Covenant— Failure to give pos- 
session. 

In a usufructuary mortgage deed there was a 
clause providing that the mortgagee in the event of 
his losing possession of the mortgaged property 
could require the mortgagor to repay the loan 
out of his assets. The deed was unregistered 
and therefore inoperative as mortgage. In a 
suit to recover the money held that the deed 
was inadmissible in evidence and the plaintiff 
was not entitled to recover the money in the 
absence of a distinct personal convenant by the 
mortgagor to repay. {AshworlJi, A. J. C.) 
Jafar Khan v. Mt. Quadikan. 

10 0. ik A. I. R. 1193. 

‘S. 49 (c)— Scoi^^: of—Parlilion to docu- 
ment— Absence of registration. 

Where a document which requires registration 
is not registered, it is inadmissible only as evid- 
ence affecting immoveable property comprised 
therein, but it can be used as evidence as lo the 
parties between whom it was executed, [Mooker- 
jee and Suhrawrruy, JJ.) Lukhan Chandra 
Mondal V, Takim Dhali. 

80 I. C. 357. 

S. 52 — Sale of land — Prcseulation for 

registration by vendee — Refusal of vendee io 
sign registration endorsement. 

The refusal of a vendor to sign the registration 
endorsement does not affect the validity of the 
registration where the document is presented for 
registration by the vendee and he has conformed 
to the provisions of S. 52, Registration Act. 
[kanhaiya Laf J,) Mt. Islam Fatima Tamiz 
All 1924 A 938. 

- — Ss. 73 and 77 — Suit under — Prelimina- 
ries for — Enquiry bejore Registrar— Technical 
defects in application — Effect of. 

In a suit under S. 77 of the Registration Act 
to compel registration the Court has simply to 
determine the fact of execution and, it a prima 
facie case of execution is made out and the re- 
quirements of the law Complied with to order 
registration of the document. It cannot go into 
other considerations. An enquiry by the Registrar 
under S. 73 of the Registration Act is a necessary 
preliminary to a suit under S. 77 of the Act and 
no suit will lie unless the provisions of S, 73 are 
substantially complied with. A technical defect 
in describing the application as an appeal would 
not affect the rights of parties. {Bakei\ 0» J. C.) 
Ibrahim r. Mt. Sugrabai. 7 N. L. J. 4 : 

20 A. I. R. 158 : 75 I.C. 664 : 1924 Nag. 77. 

S. 77 — Scope of enquiry by Court — Duty 

of Registration Officer when documents arc pre- 
sented, 

Where a document is presented to a Registrar 
of Assurances for registration and it bears on its 
face signs of having been tampere dwtth, 
he has only to see .whether the document 
is in the state in which it was executed by 
the parties to it. He would be exceeding his 
functions if he went into a lOving enquiry to 
guess at the probabilities of its provisions, and 
in a suit under S. 77 of the Registration Act* the 
same considerations should guide the Court 
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which should guide the Registrar in considering 
his duty to Register or to refuse registration. 
{Coutts Trotter, C. J. Ramesam and IVallcice, JJ.) 
Bolla Guruyayya V C. Venkataratnam. 

47 Mad. 833 : 1924 Mad. 810 : 82 I. C. 483 ; 

20 L. W. 977 : 47 M. L. J. 271. 

S. 77 — Scope of suit under — Claim for 

possession and mesne profits — Effect of. 

A claim for possession and mesne profits can- 
not be joined with a prayer to enforce registration 
of a document in a suit under S. 77 of the 
Registration Act. 9 M. L. J. 107 Ref. Although 
the scope of an enquiry in a suit under S. 77 of 
the Kegn. Act may be of a restricted character 
and the court is concerned not with the validity 
but with the genuineness of the document sought 
to be registered, still the findings in the suit 
would operate as res judicata, [Mookerjee and 
Suhrawardy , JJ.) Dwijendra Narayan Roy 
V. JOGES Chandra. 39 C. L. J. 40 . 

79 I. C. 5 20 : 1924 Cal. 600. 

-S. 77 — Suit for compulsory registration 

— Decree in — Appeal — Power of Appellate Court 
to direct stay of registration. 

Where in a suit under S. 77 Registration Act, 
the plaintiff gets a decree directing the Registrar 
to register a particular document within 30 days 
after the passing of such decree, the section does 
not prevent a Civil Court which has power to 
hear an appeal against the same from staying the 
execution of the decree under the Civil Proce- 
dure Code. In such case if the appeal ultimate- 
ly fails the document can be presented for regis- 
tration within 30 days from the disposal of the 
appeal. 33 C. 1021. followed. [Devadoss, J.) 
Ramasubba Nayakar V. Dorai Raj, 

20 I. W. 966 : 47 M. L. J. 735. 

S, 77 — Suit under — What court has to 

determine — Application — Essentials oj—Scope of 
suit. 

It is settled law that in a suit to compel regis- 
tration under the Registration Act, the Court has 
simply to determine the face of execution and if a 
prima facie case of execution is made out and the 
requirements of law complied with, to order the 
registration of the document. It cannot go into 
other considerations. 

Where registration is refused on a document 
being presented before the Sub' Registrar, the 
aggrieved party is bound to make an application to 
the Registrar under S. 73 in order to establish his 
right to have the document registered Such an 
application must be in writing and must be 
accompanied by a copy of the reasons recorded 
under S. 71 and the statements in the application 
should be verified by the applicant in the manner 
required by law for the verification of plaints. 

Where an appeal is wrongly filed under S. 72, 
it can be treated as an application under S. 73 in 
order to give the basis for a suit for compulsory 
registration. [Baker, A,]. C,) Ibrahim z'. Mt, 
Sugrabai. 7 N.L J. 4 : 75 I.C. 664: 1924 Nag. 77: 

20N. L. R. 158. 

S. 77, 72 and 21 — Suit to compel regis- 
tration — Maintainability of — Refusal to accept 
document for registration — Refusal io register — 
Difference between — Description of property—* 
sufficiency of. 
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The expression" Reiusing to admit a do 
cument to regisiratioiv’ in S. 72 of the Registra- 
tion Act inchides not merely a rtfnsal to regis- 
ter but also to accept a document for registration. 
The latter in effect amounts to a reiusal to re^^is- 
ter the document and a party aggrieved may 
institute a suit under S. 77 of the Registration 
Act. Under the terms of a lease 
demised was described in these terms. > 
taken from you on rent a godown 
The Port Trust No. of which is m the New Rice 
Market at Carnac Bunder Port Trust, Bombay. 
We have taken the same on rent by hxnic the 
rent thereof at Rs, (601) six hunciered und one 
per momh.^’ Held that this was a 
Lscripiion of the properly for the pmpose^ of 
S 21 of the Registration Act. A. J. ■ 

Za K ^ aatd , J .) Hussain Abdul Rbbmand cj 

CO. .. 93A ■. 19S15 B. 34 

s. 83 [!i)-Enquiry before sub-regis^ar 

— Truth or J-lsity of the recitals ii- the ' 

3? s 

XS«.V“.’— to. 

wasTr vvas'^^^o executed by the person by whom 

"StoS “Vlrr.,!, 
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feui* and the Samarpan whereby the property 
isforupttely given away and the owner cornp e- 
tely divests himself of the ownership in the Pro 
petty. There must be a real bankalp aiid 
i)aH. The registration of a deed of gift wilt o ly 
iZci the otrut so far as the execution thereof is 

concerned but will in itself be ^“°3esiin« 
real dedication of the property or the ^'^sun., 
ul the ownership therein by the . £,(j 

ol proving real dedication vis., the S P 
the Samarpan of the properties in favour of he 
donee rests upon those who claim under the 
oift. Uwala Prasad and Kulwant Sahay, JJ-I 
DEO SAKAN BHARXHI V. DEOKI BliARTHU ^ 

5 Pat. I. T. 305 -.3 Bat, B43 : 83 T 0^ 980^. 


Dedication - Idoi — Family idol Not 

installed-Dcdioation of properties. 

Certain properties were purchased in tl a 
name of a deity. The family '“d pbiained idol^ 
to be set up bearing tne name boine ‘he e 
deed, and tne income derived tom ‘he yh g 
purchased in its name was used for the PJ“P° 
of woiship of the idol and h‘het charitaole pu 
ooses No temple was however built. Held that 
fhe actual installation of idols or the 
of temple is not absolutely necessary 
mg a deed ol dedication made lor such P^rP^ ‘ 
Thefe was a good dedication of the propeities 
to the idol in the present case, _ . 

The principle of Hindu Law which ‘“^aUdates 
a silt other than to a sentient beinc 
accepting it. does not apply to a bequest to 

trustees for the establishment of an itiiage and 

the worship of Hindu deity after fhe es a 
death nor does it make such a bequest vow. 
Thi name given to a deity is only a sacred conven- 
aon The deity is supposed or believed to exist 
from eternity. The idol is virtually treated as a 
visible symbol of the deity in whose ‘Jae 

dedication is made or by whom the 
to be effected ; and the mere fact ‘ ^ e 
lation taaes place altervyards. j^ose for 

whwh'the *pTch“3nade. [Lindsay and 
'^l^iaiya l!i, ^ Sakab Das^..^KaH 

PRASAD. 46 All. 


EEBIGIOUS EHBOWMENTS— Debutter Property 
S trust-Right ot beneffciar es o put an 
end to the trust. Monmohan Ghose v. Bidd .. 
WAR DUBEYi J (j_ 213. 

-Dedication to idol-Registration and 


cTa^srnaU Plot of ‘-ds to - ^ol 
is valid if made orally, f^^'^do^lef. 

Trr," ViTHTLoiB ^0 N. L. B. 60 = 

A. J. C.) Vithalda ^ ^ ^ 

Dedication— Essentials of— Divesting of 

donor’s right-Registration of deed. 

The dedication to a deny a“b the creation 
trust for religious purposes no boabt find fa 
In Hindu law just in the -me ^way as tt^docs^n^ 

other communities and t moveable or inv 

that constitutes gUt y''b®‘ber of m bl ■ 
moveable property in the Hindu law 


Mahanl— Powers of alienation— Duty of 

alttnre-Sradh of deceased mahant-If necessity. 

In order te perform the sradh of a deceased 
mahant, it is within the power ol a «ahant to 
alienate trust property, it he has “O . ^ 

him. But it a portion of the income s^ 
for the purpose, he cannot alienate. In a ease o: 
alienatifL the duty is cast on the alienee to 
quire and satisfy himself ‘b^^f ‘h«e;r« 
available for the purpose. j, 

Kulavnt Sahay, J.) Kam Narazan Dass ir. 

?fat. L. X, 339 ■. 76 I. C. 68 : 1934 P. 611. 

.Public temple— Legal position of— She- 

'‘’A^nfalc’temple is a religious inst.tution and is 

can°Kily ‘tbrough^lrioi.s 

to act for it and they can act for the temple omy 
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within the scope of their authority. The posi- 
tion of the manager or trustee is analogous to 
that of the Mahant of a Mutt. He can sell or 
mortgage temple lands if there is an actual, 
special and unavoidable necessity which must be 
proved to have existed by those who allege it. 
He cannot impair the endowed property by 
creating or granting in favour of any one rights 
of occupancy in the same, {Sir John Edge,) 
Naina Pillai Marakayar v, Ramanathan 
Chettiar. 

47 Mad. 337 : 

84 M. L. T. (P C.) 10 : 1924 M. W. N. 293 : 

I. R, 5 P, C. 33 : 10 0. & A. L. R. 464 : 

28 C, W. N. 809 ;51 I. A. 83 : 

19 L. W. 259 ‘ 1924 P. C. 65 : 

82 I. C. 226 : 22 A. L. J. 130 : 46 M. L. J. 546. j 

Public temple in Madras—Sudras may 

be pujarees. 

There is no rule that unless a person belongs 
to a particular class (caste) he should not pertorm 
worship in a temple. Even Sudras may be 
Pujaries, iSz> John Edge.) Pujaiu Lakshmana 
Goundan V. Sobramania Ayyar. 

S3 M. L. T. (P.C.) 466 : (1824) M. W. N. 278 : 

22 A. L. J. 169 : 10 0. & A. L. R. 606 : 

L. R. 5 P. C. 125: 8U, C. 618 : 

29 C. W. N. 112 : 19 L, W. 253 : 1824 P, C. 44. 

Public temple— Teste of. 

The facts as found were that the founder of 
the temple dreamt that he should instal at his 
house an idol of the God Subramaniaswami and 
that the god would come to his house and enable 
him to foretell events. He did instal that idol at 
his house, and allowed Brahmins and other 
■ Hindus of various castes to worship the idol as 
if it was a public idol. He acted as the pujari 
of the idol, and received as the pujari oherings 
made to the idol by worshippers and lees which 
he charged in respect of processions and other 
religious services. The number of Hindu wor- 
shippers increased and with the offerings and 
fees he purchased some jewels for the idol, built 
for himself anoiher house in the village to which 
he and his family removed, and he extended the 
house Jn which tbe idol was and added to it 
covered rooms for the accommodation of the 
worshippers during the ceremonies of worship. 
He also built in the village a rest house for the 
use of worshippers of the idol. On certain days 
ill each week the Hindu public were admitted by 
him free of charge to worship in the greater part 
of the temple, to one part only on payment of 
feeSi and to the inner shrine apparently not ai all. 
With the income which he derived from offerings 
and fees at the temple he efficiently maintained 
the temple as if it were a public temple and dis- 
charged all the expenses connected with the 
temple and the worship of the idol there. He 
applied the balance of the income he so obtained 
to the support of himself and his family and in 
acquiring for his own benefit and that cf his 
family some immoveable property which he 
possessed before he died. 

that the founder held out and represent- 
ed to the Hindu public that the temple was a 
public temple at which all Hindus might worship 
and that the inference is that lie had dedicated 


RELIGIOUS ENDOWMENT. 

the temple to the public. {Sir John Edge.) Pujari 
Lakshmana Goundan v. Subramania Aiyar. 

33 M. L, T. (P.C.) 466 : (1924) M. W. N. 278 : 
22 A. L. J. 169 : 10 t). & A, L. K. 606 : 
I, R, 6 P. C. 125 : 81 I. C. 518 : 
29 C. W. N. 112 :19 L. W. 253 : 

1924 P. 0. 44. 

Public trust — Inam — Devadayam — 

Meaning of — Inam register — Entries in — Value 
of. S65 C. P. Code, S. 92. 46 M. L. J. 245. 

* Shebait — Appointment of successor — 

Formalities for — Deed and seal. 

Where under a will an executor was given 
power to appoint a successor to the shebaitship 
under his hand and seal, the appointment of a 
shebait otherwise duly made though not under 
seal is a valid appointment {Page, J ) Adminis- 
trator General of Bengal v, Balkissen Mis- 
SIR. 61 Cal. 953: 1925 Cal. UO. 

-Shebait — Gift to unborn persons— Rule i 

applies. 

The principle of law enunciated in 2'agore v 
Tagore and extended to hereditary officers in 27 I 
A. 69 t e., that a gift to an unborn person is 
invalid and contrary to Hindu Law applies to the 
office of Shebaitship. For this purpose there is 
UO difference between a bare trusteeship and one 
carrying emoluments. 

A Hindu by his will appointed certain persons 
sliebaits and after their death said that the seni- 
ormost among their heirs was to be shebait. Held 
the provision in favour of the seniormost of the 
heirs, after the death of tbe last of the persons 
born before ihe testator’s death would fail and 
the shebaitship would revert to the heirs of the 
founder. \Suhrawardy and Duval, JJ.) Pro- 
MOTHo Nath Mukerjee v. Anukul Chandra 
Banerjee. 29 G. W. N. 17 : 40 C. L. J. 664 : 

1925 Cah 225. 

Shebaitship — Right to. 

It is well settled that when worship of an idol, 
has been founded, the shebaitship is vested in 
the founder and his heirs, unless he has disposed 
of it otherwise or there has been some usage or 
course ot dealing which points to a different con- 
clusion. {Das and Maepherson, JJ ) Deokinan- 
DAN V. Brij Nandan Jha. 5 Pat. I. T. 231 : 

76 I. C. 89 : 1924 P. 602 

Succession to Guru — Presumption as to 

dedication, 75 I. C. 94 : 6 Lab. L. J. 89. 

Succession "^Chela — Right to succeed. 

The consiitution of the particular shrine in 
question must govern tbe succession and tbe 
mere fact that a certain Chela has succeeded to 
one of the shrines enjoyed by his Guru does not 
ipso facto entitle him to succeed to another. The 
history of this particular shrine show^ed that the 
proprietary body were entitled to nominate tbe 
Mahantf this being established by their having 
done so on the last two occasions without any 
challenge or objection during a period of 20 years, 
{Harrison andJafar AH, JJj Keshwa Nand v. 
Mohan Purl 5 Lab. L. J. 643 : 80 I. C. 496 ; 

1924 Lab. 170. 

; Temple Committee — Vacancy not filled 

up— Notice — Order if appealable. 
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Where a vacancy in a Temple Committee re- 
mained unfilled for a period contemplated by the 
scheme, and thereafter some worshippers issued 
a notice to the Committee that they would apply 
to Court to have the same filled up the notice is 
valid even if it does not state the consequences of 
non-compliance. 

An order filling up the vacancy is not appeal- 
able. {Phillips and Odgers, JJ.) Setu Aiyar v. 
Sundaram Pillai. 80 I, C. 615 : 1925 Mad. 175. 

Temple-Right of trusteeship — Usage. 

Narayanan Chetti v. Elayaperumal. 

19 L. W. 221 : 11824] M. W. XT 281 : 

1924 Mad. 400 (2). 

Trustee — Lease for 21 years — Option to 

renew at enhanced rates of rent — Legality of the 
transaction. 

Where the trustee of a temple grants a lease of 
temple lands for building purposes for a term of 
21 years with an option to the tenant to renew it 
for a like period at an enhanced rent it is a 
transaction which any prudent man is entitled to 
enter and as such the lease with the option to 
renew is valid. The position under the Indian 
Trusts Act considered. [Schwahe, C. J, and 
Wallace, J.) Kanniappa Chettiar v. Rama- 
CHANDRA Aiyar, 19 L. W. 587 : 

(1922) M. W. N. 386 : 1924 Mad. 731 : 

79 I. C. 92 ; 46 M. L, J.407. 

EELIGIOUS ENDOWMENTS ACT, S, IS-Leaveto 
sue — Allegations to be specific— -Choice of defen- 
dants — Judge if can delegate powers. 

Leave to sue under S. 18, Religious Endowments 
Act, should not be granted on the basis of vague 
and indefinite allegations nor should sanction be 
.given against all or any of the respondents with 
out specifically mentioning the party again.st 
whom the right to sue is sanctioned. The 
District Judge cannot delegate to another the 
function of reporting on the allegations, unless it 
be to make a local investigation as Commissioner. 
(Spencer and Devadoss, JJ,) Subramania Muda- 
LIAR 1 ;, Parasuramier. 1924 Mad, 644. 

S. 18 — Refusal to grant leave to sue— 

Appeal — If lies- 

The order of a District Judge refusing to grant 
leave to sue under S. 18 of the Religious Endow- 
ments Act is not apppealable. {Miller, C. J. and 
Foster, J.) Bibi Washikhan v. Mir Nawab Ali. 

3 Pat. 1018 ; 1925 P. 138. 

EES-JUDIC ATA — Unnecessary finding in a previ- 
ous suit whether operates as. 

Where a previous suit is decided on a finding 
that a certain property was bequeathed to a fe- 
male by a will, a finding in that suit to the effect 
that females were not excluded from succession 
being a finding not necessary for the determina- 
tion of that suit cannot operate as res-jttdicata, 
in a subsequent suit between the parties. [Pullan 
and Kendall, A, J. Cs.) Abadi Begam t?. Ahmad 
Mir2A Beg. 1 0. W. N. 433 : 

82 I. C. 691 : 11 0. L. J. 757 . 

1925 Oudh 190. 

EE8TITUTI0N OE CONJUGAL Refusal 

of relief - Grounds for — Reasonable apprehension 
of bodily injury— Order for maintenance, 

Y D 1924—68 


EEVISION. 

In a suit for restitution of conjugal rights it 
was found that the plaintiff, a Brahmin, turned 
his wife out of doors many years ago statiiag that 
he suspected her chastity. The woman went to 
live With her uncle who supported her. She then 
applied to the Criminal Couit for a maintenance 
order and obtained an order awarding her 
sufficient maintenance. It was found that when 
the maintenance proceedings were in progress 
before the Magistrate the plaintiff even then 
refused to take his wife back slating that at the 
time he suspected her chastity. When the woman 
endeavoured to obtain the money that was due to 
her the husband refused to pay it and she had to 
attach his property and to arrest him and place 
him in custody to execute the order. At the end 
ot this the husband applied for restitution of con- 
jugal rights with the object, if he succeeded, of 
going to the Criminal Court and saying that the 
wife was refusing to live with him without suffi- 
cient reason and getting the order of maintenance 
cancelled. Held, that in the circumstances the 
wife had a reasonable apprehension of bodily 
injury if she retuined to her husband and that 
the suit for restitutlun should be dismissed. 
{Stuart and Mukerjee, JJ.) Babu Ram Mx, 
KoklA. 46 A 210 ; 10 0 & A. L. E. 204 : 

22 A L. J. 68 : L. E. 5 A, 43 ; 79 I. C. 634 : 

1924 A. 391. 


Suit by husband— Defence to the suit 

—Cruelty — What is — English Law— Applicabi- 
lity of. 1924 Mad. 49» 

--Confirmation of— Authority of Collector 

— Final — Deputy Collector exercises only 
delegated authority. See Trusts Act, S. 90. 

47 M. L. J. 755. 

EEVISION — Interference by High Court on a 
technical ground when substantial justice done to 
'garlics — Discretion to be exercised. 

The plaintiff having stood surety for M, de- 
posited the amount of the deciee, on behalf of the, 
judgment-debtor under S. 17, Provincial Small 
Cause Courts, Act in order to obtain a review of 
the decree. The review was dismissed and the 
creditor withdrew the money on 21st April 1920. 
Subsequently on 20Lh April 1923, the plaintiff 
(surety) sued the judgment-debtor and a plea of 
limitation was raised by the latter under Article 
81 of the Limitation Act, 

Held, relying on, (Ragunath Sahai v. The Liqui- 
dator of Himalayan Bank, Ltd.) 15 A 139, (1> that 
the High Court should not interfere in Civil Revi- 
sion on a technical point, where substantial justice 
has been done between the parties in the pro- 
ceedings of the lower Court. (2) that the debt 
sued for was undoubtedly due from the principal 
to the surety, and that the High Court would not 
interfere with the lower court’s decision, whether 
the period of limitation began to run from the 
date ol the rejection of the review petition, or 
from the date when the creditor withdrew the 
money. {Boys, J.) Mohammad Naqi v. Hargu 
Lal. L. E. 5 Ail. 694 (Civil) : 

82 I. C. 1011 : 1925 A. 164, 
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EIPABIAN EIGHTS PORAMBOKE. 

KIPABIAN EIGHTS PORAMBOKE— 

siyeajii passing through survey ftild — Patla gran- 
ted— If tncliidcs water channel— -Liability of 
■pattadar to pay water-cess— Riparian rights — 
Mixed question of fact and law, 

A jungle stream passed through a certain sut- 
vey held which were the patla lands of the plain- 
titf and then emptied itself into a Government 
irrigation source. The stream was Government 
property prior to the grant of the patta but in the 
patta channel was not separately demarcated and 
specihed as Government poramboke. The plain- 
tui dammed the stream and used the water for 
raising wet crops on his dry lands, and the 
Goverrirnent levied water cess for the same, Held. 
the grant of the patta tor the fields did not auto- 
maficaily carr>i with it the grant of any Govern- 
ment poramboke already existing within the fields 
and the Government was justified in levying 
watei-cess, 31 C. yS2 distinguished : Madras 
Act ill of 1905 and case-law thereunder referred 
to. 

Per OUgers, J. — Where a party claims to have 
ripacian rights, it is a mixed question of fact and 
law which cannot be raised for the first time in 
Second Appeal. ] 

Per iVtUlace, J.—A patta i^^ not a document of j 
title or deed of gram but merely a record of de- 
mand by Government of a certain amount as 
land revenue on a certain area. {Odgers and 
Wallace, JJ.) Secketakv of State for India 
V. Raghavachariau. 47 Mad. 86i * 

20 L. W. 815 ; 1924 Mad. 913 ; 

(1924] M. W. H. 820 ; 47 M. L, J. 503. 

'B.IW Entries in -Value of— Mother — If 
includes grandmother^ 

Entries in the Riwaj-i-am even when unsup- 
ported by instances are an important piece ol evi- 
dence on which courts can act. The term mother 
does not include ‘"grandmother”. {Abdul Raoof 
and Campbell, Jig Mr. Tabi v, Saudagak 
Singh. 1924 Lah. 693. 

SALE WITH AGREEMENT FOR RE-PUROHASE 

— Registered deed — Amount of purchase price 
otnitLed — Suit for rectification of deed or cancel- 
lation — Evidence as to purchase price admissible 
under S. 92 (4), Evidence Act. 

Where a deed of sale had been executed and 
registered coniaining an agreement lor re-pur- 
chase but leaving the amount of purchase money 
blank, and the respondent brought a suit for 
specific performance and rectification of the deed 
or in the aliernative for cancellation thereof. 

Held, that under the provision ot S. 92 (1), 
Evidence Act oral evidence was admissible as to 
the amount agreed upon on the ground of fraud 
or mistake of law or fact, that the omission to 
enter the price was either due to the fraud of the 
appellant or to a mutual mistake and that the 
document could be rectified by the Courts under 
S. 31, Specific Relief Act, so as to bring it into 
accord with the real intention of the parties. 

. Held, also that the respondent was entitled to 
treat the document as a mortgage, by conoitional 
sale as defined in S. 58 (^), Transfer of Property 
Act, and could therefore redeem the Property on 
payment of the mortgage money under S. 60 of 


SETTLEMENT ENTRIES. 

the Act. {Lentaigne and Carr, JJ.) Maung Pe 
Gyi V. Hakim Ally. 

2 R. 113 : 3 Bur. L. J. 44 : 80 I. C. 759 : 

1924 R. 235. 

SALE Of goods — C ontract for — Numbers on 
packages — Description — Numbers not material ot 
of the essence of the contract unless descriptive 
of the quality of the contents. See Contkact 
Act, Ss. 106 and 118. 46 M, L. J. 655. 

Duty to give notice of arrival of goods— 

Failure — Ef/ecl, 

vVaere under a contract of sale there was a 
duty on the part of the vendor to give notice to 
the vendee of the arrival of the goods and it was 
not done it amounts to a breach of the contract 
{Phillips and Venkatasubba Rao, JJ.) Alagiri- 
SAMY Aiyar V. Runa Cheena Mana Navanna 
Ona & f^KOS. 78 I. c. 326 (2) ; 19 L. W, 654. 

SALT ACT, Ss. 15, 18 and llH—lnfoyniation not 
recorded by Salt Inspector — Search — Failure to 
call policemen or neighbours to witness — Effect 
ot 

Before searching the premises ot the accused 
the Salt Inspector made no record of the infor- 
mation received. He did not summon respectable 
neighbours as search witnesses and no police 
officer was obtained to attend the search. Held, 
the search was illegal as the provisions of S, 118 
of the Salt Act had not been compiled with. 

Section 15 of the Salt Agl is confined to the 
search ol a place in which any article is manu- 
iactured or refined under the license or any rule 
made under the Act. Where salt is unlawfully 
manutactured at an authorised place the proper 
section applicable to a search ol the place is S. 18 
and not S. 15. {Sulaiman, J,) Ramdin v. Em- 
peror. L. R. 5 A. 38 (Cr.) : 77 I. C. 815 : 

23 Ur. L, J. 463 : 1924 A. 437. 

SECOND APPEAL — Issue as to non- joinder fra- 
med, but not pressed — No mention in the grounds 
of appeal — Effect of. 

Where in an eject cent suit, two issues were 
framed, as to whether the land was Sir or not. 
and whether the plaintiff had the right to sue 
alone, the lower Court without passing orders on 
the second issue decided against the plaintiff on 
the first issue, the appellant on second appeal 
insisted on the second issue to the decided. 

Held, that it was too late to take the plea in 
second appeal before the Board of Revenue. 
{Fremantle, S. M.) Hakim Singh y. Mo Alu 
JAFAR. ' L. R. 5 All. 285 (Rev.). 

SETTLEMENT Compromise proceed- 

ings Recorded by Setllement Court — If amounts 
to a mortgar^e. 

In a suit for redemption of mortgage, and no 
deed of mortgage was exhibited in support of 
the case, the plaintiff prayed for an alternative 
relief in the event of mortgage not being proved, 
that a decree for redemption might be given from 
the date of a fresh contract of mortgage. The 
mortgagor relied upon certain compromise 
proceedings which were entered in the Settle- 
ment Records, on the application of the mortga- 
gee for entering the terms of a compromise 
between the mortgagor and mortgagee. 



1077 


indiain decisions. 


1078 


SETTLEMENT ENTRIES. 

Held, that the compromise amounted to a fresh 
contract of mortgagee between ihe parties and 
that the Plaintiff is entitled to redeem the pro- 
perties. (IVaslr Hasan, A J, C.) Balak DaSA- 
UNDRi V. Deputy Commr. of Fyzabad 

10 0 & A. L. R 886 : 13 0. L. J. 60 : 

L. R. 5 0. 161 (Rev.). 

SEXILIMENT EECORB. 

See also (1) Evidence, 

(2) Evidence Act, S. 35, 

SHAMILAT — Rights of proprietor — Nature of. 

The lights of a proprietor in the shamilat of a 
village are not a mere accessory to the land sepa- 
rately held by him and a sale of the latter does 
not ipso facto convey any rights in the former to 
the purchaser. [Mar tincaii and Zufar AH, JJ.) 
Shahadat V. Ganesh Das. 78 I. C. 368 : 

1925 Lah 106. 

SHU-PING— ye///so;r//ig goods carried on the deck 
— Right to contribution for general average. 

It is a general rule that a jettison of goods 
which were on deck does not entitle their owner 
lor contribution. But this rule does not apply on 
voyages where the carrying of goods on deck is 
permitted by the established custom of naviga- 
tion or where the other cargo owners have con- 
sented that tae goods jettisoned should be carried 
on the deck of the ship. [Aston, A J. C.) Dhar- 
AMDAS THAVVERDAS V, PERSIAN GULF STEAM 
Navigation Co., Ltd. 78 I.C. 972 ; 1925 S. 76. 

SIND COURTS’ ACT (BOM. XII OP 1886), 

S. 93 — Judges differing in revision — Reference 
should be made lo Full Bench — Sind, 7. C, Courts 
Rules, R. 4. 

On a difference of opinion between two Judges 
differing in a revisional application the matter 
cannot be referred to a third Judge. S. 93 only 
•confers that power in appeals and not in revision 
applications. The matter in such cases should be 
referred to a Full Bench under R. 4. [Kincaid, 
J. C., Aston and Madkavkar, A, J. Cs.) Gunnis 
& Co., Ltd. V. Amanmal TuLsiDAsi 

1924 S. 75. 

SIND ENCUMBERED ESTATES ACT (XX OF 
1896), S. 12— Applicability — Execution proceed' 
ings. 

The Sind Encumbered Estates Act applies to 
execution proceedings as well as suits. [Raymond 
and Madgavkar, A. 7. Cs.) Murad v. Dayaram. 

78 I. C. 49 : 1925 S. 156. 

SIND J. C. COURTS’ RULES, R. ^—Judges differ' 
ing in revision — Reference to be made to the Full 
Bench, 

When a revision application has been heard by 
a Bench of two Judges and Judgments delivered 
but, no final order passed in application because 
of difference of ■opinion the Judicial Commis- 
sioner has the power to refer the matter to a Full 
Bench under Rule 4-, [Kincaid, J.C., Aston and 
Madgavkar, A. J. Cs.) GuNNis & Co., Ltd. v. 
Amanmal Tulsidas. 1924 S. 75. 

"^R. 28 — Execution — Judgment debtor tf 

can set up to be agriculturist— Procedure. 

Under R. 28 of the Rules of the Court of the 
Judicial Commissioner, Sind, it is open to a judg- 
ment debtor to raise a plea of his being an agri- 
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culturist in execution proceedings even if no such 
plea had been raised at any earlier stage. The 
executing court is bound to enquire into the status 
of the judgment debtor and if found to be an 
agriculturist, transfer the decree for sale of the 
property to the collector for execution, [Kennedy, 
J.C., Raymond and Bilaram, A. 7. Cs.) Hiriomal 
V. Hazarisingh. 78 I. C. 53 ; 1925 S. 49. 

SIR LAND. 

See CO-SHAREK. 

Local Acts. 

SOCIETIES BEGiSTRATiON ACT (XXl OF I860), 
Ss.9, 10 and 18— Rules framed before registration 
— Penally —If recoverable. 

Where certain rules were framed by a society 
before it was registered under Act XXI of 1860, 
but a copy of the same was lodged with the Regis- 
trar, they do not get legal force. A penalty for 
contravening the provisions of such rules cannot 
be recovered in a court of law. [Daniels, J. C.) 
The President, Zardozi Union, Lucknow v. 
Bashir Khan. 80 I. C. 656 : 

10 0. & A. L. R. 117. 

SOUTH CANARA—IFu.v/e lands— Presum ption of 
oionership. 

There is an undoubted presumption that forest 
tracts and old wastes in South Canara belong to 
the GovernijQent unless that presumption is dis- 
placed by positive evidence that the right has in 
any particular tract or piec.e of land, been grant- 
ed by the sovereign ^ ower to any individual or 
bodies of individuals or rights have been con- 
sciously allowed to grow up adversely to the 
Government. 3 Bom. 452 and 28 Mad. 257 Affir- 
med. [Mr. Ameer Alu) Kodoth Ambu Nair 
Secy, of State, 47 Mad. 572 ; 

26 Bom. L. R. 639 : 20 L. W, 49 : 

35 M. L.T. (P. C.) 128 : (1924) M. W. N. 572 : 

1924 P, C. 150 : 80 I. C. 335 : 

47 M. L. J. 35. 

SPECIFIC PERFORMANCE-— Agzee7;^6;22i to grant 
lease — Sanction of Board to be obtained — Timo 
not fixed— Effect. 

In the case of an agreement to grant a lease, 
where both parties intended the contract to be 
concluded only after the sanction of the Revenue 
Board was obtained, a suit for specific perfor- 
mance will not lie unless the sanction was given 
concluding the contract. 

In the case of an agreement to lease for 2 
years, where no time is fixed for the commence- 
ment of the lease, a suit for specific performance 
will lie. Even where time is of the essence of the 
contract, but conditions are not fulfilled within 
the time fixed, a court of equity can direct specific 
performance. [Jwala Prasad and Kulwant 
Siihay, JJ.) Rude AS Das Chakravarthy v, 
Kumar Kamakhya Narayan Singh. 

3 Pat. 968, 

— Bankruptcy of plaintiff— Effect of. 

In a suit for specific performance, if the plaim 
tiff becomes bankrupt beforce the institution of 
the suit he cannot enforce the contract. But 
where the bankruptcy takes place after the suit is 
decreed and the money deposited by the purchaser 
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that principle does not apply, {Chatter jec and 
Cuming, JJ.) Kamal Krishna Kundu Chow- 
DHURY V. ChaTOORBHUJ OasSA. 

78 I. C. 962 : 1925 Cal. 324. 

Contract of sale — Contract by Manager 

of a Joint Hindu family lo sell property — Specific 
performance of Contract against minor members 
after death of manager^ 

A contract by a manager of a Joint Hindu 
family to sell immoveable properties which is 
entered into by him on behalf of the family and 
for purposes binding on the family, can be speci- 
fically enforced against the surviving members' 
of the family after his death, even though some 
of them may be minors, 23 M. L. J. 610 ; 44 M. 
L. J. 226 at p. 228 approved. 39 Cal. 232. 21 M. 
L. J. 1166 (P. C.) distinguished. [Ratnesam and 
Jackson, Jj,) Narayanan Chetty v. Muthiah 
Chetty. 34 M. L. T. (H. C.) 350 ; 

(1924) M. W. N. 482 : 

20 L. W. 103 : 80 I. C. 658 : 47 Mad. 692 : 

1924 Mad. 680 : 46 M. L. J. 575. 

Damages — Assignment of decree-Agree- 

ment to take — Insolvency of judgment-dehior— 
Effect of. 

Where the defendant has agreed to take an 
assignment of a decree for a particular amount, 
the subsequent insolvency of the judgment-deb- 
tor does not exonerate him from taking the as- 
signment. 43 Cal. 999 dist. The insolvency of 
the judgment-debtor did not render the decree 
unenforceable and the plaintiff is entitled to re- 
cover the price agreed upon for the assignment, 
The remedy of the plff. is not confined to a mere 
claim for damages. 42 C. 612 dist. {Krishnan, J.) 
KrIsHNAN AIYAR V. NYNADIKKAM PlLLAI. 

20 L.W. 328 : (1924) M.W- N. 693 : 

82 I. C. 73 : 1924 Mad. 801. 

' — — — Decree for — Appeal — Extension of time 
to deposit money — Withdrawal of deposit— Effect. 

In an appeal against a decree directing specific 
performance the court cannot go into the ques- 
tion whether the court below had power to extend 
the time for depositing money or as to the effect 
of withdrawing the money deposited. {Chatterjee 
and Cuming, JJ) Kamal Krishna Kundu 
Chowdhury V. Chaturbhuj Dassa. 

78 I. C. 962 : 1925 Cal. 324. 

—Delay— If a good defence. 

Delay by itself is no defence to a suit for spe- 
cific performance unless it amounts to waiver or 
abandonment of the contract or to laches on the 
part of the person seeking relief. It does not by 
itself amount to waiver or abandonmnnt. Short 
c£ limitation, it does not disentitle a person from 
enforcing his rights. Ordinarily a plea of delay 
is discouraged if the circumstances are such that 
the parties have not by words or conduct or ex- 
press stipulation made time of the essence of the 
contract. {Kinkhede, A. J. C.) Abdul Majid 
Khan v, Balappa. 82 I. C. 105 : 1925 Nag. 68. 

^Grave delay in answering requisition — 

Relief. 

Where vendor took too much time in answer- 
ing defendant’s requisitions. 

he was not entitled to specific relief but 
he was entitled to costs of agreement of sale and 


SPECIFIC BELIEF ACT, S. 19. 

forfeiture of vendee’s earnest money, {Fawcett^ 
J) Shamsuddin Tajbhai V. Dahyabal Magan- 
lal. 48 Bom. 368 : 2 6 Bom. L. B. 105 : 

1924 Bom. 357. 

—Suit for— Laches — Effect. 

75 I. C, 743 (2). 

--Time when essence of the contract. 

75 I. C. 421. 

SPECIFIC BELIEF ACT, S. d—Suit on title— Con- 
verted into one for possession — Legality of, 

A mortgagee of an occupancy holding executed 
after the passing or the Agra Ten, Act was dis- 
possessed by the mortgagor. The mortgagee sued 
for possession on the strength ot the title, Held, 
that the mortgage being illegal, the mortgagee, 
had no title and that the suit for possession based 
on title could not be converted into a suit under 
S. 9 of the Sp, Rel. Act, [Sulainian and Kanhaiya 
Lai, JJ) Ganesh Rai v. BhUsi Rai. 

L. B. 5 A. 273 (Bev.) : 82 I. C 324 : 

1925 A. 69. 

Ss. 12 and 21 — Contract for sale of land— 

Breach — Specific performance — Daynages. 

The word “adequate” in section 21 of the Sp, 
Kel. Act must be adequate in the mind of the 
Court, for some reason found as a fact and stated 
by the Court for holding it to be adequate, in 
spite of the opinion of the plaintiffs that_ it is 
inadequate 

The Legislature did not intend that persons 
who entered into contracts to transfer or lease 
immoveable property should be allowed to escape 
Irom them to suit their own convenience by 
alleging that the person in whose favour the 
c'^ntract was made, could be compensated in 
money, because that explanation requires the 
Court to presume that such compensation cannot 
be adequate unless and until the contrary is 
proved. {Walsh and Kanhaiya l.al, JJ) Beu 
Ballabh Das v. Mahabir Prasad. 

L. B, 5 A. 180 : 10 0 & A. L. B. 394 : 78 I. C. 167 : 

1924 A. 529. 

S, 16 — Contract if divisible— Specific 

Performance as to part. 75 I. c. 421. 

"S. 18 — Contract to sell land — Suit for 

specific performance — Vendee imposing new 
terms— Time if of the essence of contract* 

The vendee under a contract to sell, knowing 
that what he agreed, to buy was a share of joint 
property in the hands of tenants, gave a notice to 
the vendor to get a partition by metes and bounds 
v/ithin 24 hours and complete the sale deed. 
Thereafter when this impossible condition was 
not fulfilled, he failed to pay the balance of the 
purchase money. Held, in a suit for specific per- 
formance, the default was on the part of the 
vendee. In the case of contracts for sale of land 
time as a rule is not of the essence of the con- 
tract} but it is open to parties to make lime of the 
essence of the contrach {De-vadoss, /.) Kan- 
CHINADAM SURYANARAYANAMURTHI V. SATYA- 
NARYANAMURTHI. 20 L. W. 832 : 48 M. L. J. 150 

, S. 19 — Damages not prayed for can he 

granted even along with specific performance-^ 
Specific performance. 
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Court can award damages in a suit for specific 
performance though not specifically prayed for. 
It ought to award damages when it thinks that 
damages should be awarded. This principle 
applies even in cases where specific performance 
is decreed. [Shadi LaU C, J . and Ualan^ /.) 
The Arya Pradishak Pratinidhi Sabha : 
THROUGH LALA HANS RAJ V . CHAUDHRI RaM 
Chand. 5 lah. 509 ; 1924 Lah, 713. 

Ss, 19, and 2l—Suit for specific perform- 
ance— Damages if can be awarded. 

A plaintiff is not obliged in a suit for specific 
performance to pray specifically for damages 
whether in addition or in substitution. He has a 
choice of remedies open to him to apply for and 
the Court has always a discretion to award 
damages if it is of opinion that damages are the 
appropriate remedy. [Harrison and Molt Sugar, 
//.) Skinner v, Skinner. 80 I. C. 712 ; 

1925 Lah. 132 (2). 

S. 20— Contract for saleof land— Agree- 
ment by one of two persons entitled to the land— 
Provision for other sharers joining in conveyance 
Sale by both the persons to a stranger— Specific 
performance* 

Two brothers who were jointly entitled to a 
particular property were anxious to sell the same. 
The elder of the two brothers acting with the 
authority of the younger agreed to sell the pro- 
perty to the plaintiff, stipulating arnong other 
things— the younger brother was to join in the 
conveyance and that if he defaulted to do so, the 
advance of Rs, 200 paid under the agreement 
should be returned with interest and also that a 
sum of Rs, 200 should be paid as damages. After 
this agreement the brothers sold the property to 
a stranger who purchased with notice of the 
agreement. In a suit for specific performance by 
the plaintiff the subsequent purchaser set up that 
the agreement in favour of the plaintiff was an 
incomplete one for want of the concurrence of the 
younger brother and that the plaintiff was only 
entitled to damages. Held, that elder brother had 
authority from the younger to negotiate for the 
sale of the properties and that the agreement in 
favour of the plaintiff was perfectly valid. The 
mere fact that the contract contained a provision 
for payment of damages did not disentitle the 
plaintiff to specific performance. [Krishnan, J.) 
Sanyali Solagan V . Nagamuthu Mulanadi. 

20 L, W. 528 ; (1924) M. W. N. 857 : 

1925 Mad. 227. 

^.lOSiinor— Contract for saleof pro- 

perty by guardian — Subsequent sale k) a third 
person for higher priceSpeciflc performance of 
contract, 

Where for the purpose of discharging debts 
binding on a minor’s estate his guardian con- 
tracts to sell the minor’s property fora reason- 
able price, it is open to the court to decree 
specific performance of the contract of the sale as 
against the subsequent purchaser of t he sale pro- 
perty even though such purchaser has paid a 
higher price ^2 M. 185 F : 29 All. 213 Ref, 16 
C W, N. 297 R. [Devadoss, J.) Kasivaba Chidam- 
bara Swamigal u. Ramakrishna Reddiar. 

20-L.W. 559 : (1924) M W. N. 878 : 

35 M. L. X. (H.C.) 110 : 82 I. C. 926 : 

1924 Mad. 863 : 47 M, L. J, 683. 


SPECIFIC RELIEF ACT, S. 22. 

— S. 21 — Specifio performance — Mart* 

gage— Agreement to lend money. 

A suit to enforce an agreement to lend money 
on a mortgage does not lie. The plaintiff may 
obtain compensation or damages against the 
defendant but such a right is not transferable. 34 
M. L. J. 342 ;43 C, 59 foil. [V enkatasubba Rao, 
J.) Yadavendra Bhatta V . Srinivasa Babu. 

20 L. W. 17 : 47 Mad. 698 : 80 I. G. 5 : 

1926 Mad. 62 : 20 L. W. 648 : 47 M. L J. 435. 

— ' — S. 22— Contracts pecific performance— 

Non-disclosure of material facts— Effect of— Res- 
trictive covenant on property sold — Breach of 
covenant by vendor — Right of purchaser to 
rescind contract. 

On 8-9-1922 plaintiff and two others agreed to 
sell their houee in a street in Bombay to the first 
defendent for Rs, 66,000. At the same time, an 
adjoining house was sold to the father of the 
first defendent. The two houses stood on plots 
of land which lay contiguous to each other. Of 
the two houses, the house in dispute stood on a 
plot of land marked C. This plot C formed part 
of a large estate belonging to R and K. To the 
south-west of plot C was another plot, described 
as plot No. 12, which also belonged to the same 
owners. When plot C was sold on 24-9-1918 the 
buyer agreed to keep free a strip of land 
in depth all along the 40 feet facing the south- 
west of the plot. No buildir.g permanent or 
temporary was to be built on the said strip of land 
for a distance of feet. The above covenant 
was repeated in another document of 14-6-1920 
with the following additions : — “ It is hereby 
agreed between the vendors and the purchasers 
so as not to bind or impose on themselves any 
personal liability under this covenant after they 
have parted with the said plot but so as to bind 
all persons in whom the said plot of land shall 
ior the time being be vested and we do hereby 
covenant with the vendors as follows.’" Notwith- 
standing the covenant, the owners of Plot C built 
in 1921 the present house which encroached upon 
the covenanted piece cf land to a depth of five 
feet all along the south-west boundary. Neither 
the restrictive convenant nor its breach was dis- 
closed to the buyer. Held, that omission of the 
vendors to disclose the existence of the covenant 
or of its breach was a serious breach of their duty 
as vendors and entitled the purchaser to repudiate 
the contract on discovering the true facts. The 
existence of the restrictive covenant and^ its 
breach constituted a material defect in their title, 
The mere fact that the purchaser gave a chance 
to his vendors to procure the consent of their 
original vendors to the erecticn of the building 
dues not operate as a waiver of the purchaser’s 
right of rescission, A purchaser’s right to 
repudiate the contract is an equitable right 
arising from want of mutuality and may be a 
defence to an action for specific performance, but 
in order to avail himself of that defence he must 
repudiate the contract as soon as he finds that 
the vendor cannot make a good title. If the 
purchaser continues in negotiation as to the title, 
and thus treats the contract as subsisting, he 
cannot repudiate at any subsequent moment he 
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may choose, but must give the vendor a reason- 
able time to remedy the defect. [Marien and 
Kinkaid, JJ.) Bai Dosibai v. Bai Dhanbai- 

26 Eom L. R. 107 X : 1925 Bom. 85. 

S. 22 " Co- sharers -• Partition — Lafid 

^ivcn on pei peiual lease falling to a co-shaio 
other than the Ussor—Suitfor possession of other 
land — Executory contract. . ^ , 

A C0“sharei' in possession of specinc plots oi 
land granted a perpetual lease of tnem to plain- 
tiff and one of the conditions of the lease was 
that if the lands leased were allotted to the share 
of any co-sharer other than the lessor, the plaintiff 
was entitled to take possession of land similar to 
the land leased in any other village allowed to 
the lessor. The contingency contemplated having 
happened, the piaintih' sued for possession of the 
substituted properties. Held, that the suit was 
not one for the specific performance ot an exe 
cutory contract but one for possession. S. 22 of 
the Specific Rel. Act did not apply to the case, 
{Dalai, /. C.) Bibi Batul Khanam Sultan 
Bahadur Khan. 26 0. C. 393 .TO 0. L. J. 420^ 
80 I. C. 796 : 1924 Oudh 165. 

-S. 22— Delay in completing sale—Right 

to make time essence of contract — Earnest 
money — Return of. 1924 Bom 282. 


against the minors is to sanction a plain breach 
of trust on the part of the dc facto guardian and 
this the Court will not do. 

The operation of S. 27 (b) of the Sp. ReL Act 
is confined to cases where the contracts are in the 
first instance enforceable as against the parties 
to the contract. The liability of a person claim- 
ing under a party to the contract rests upon the 
antecedent liability of a party to the contract and 
arises by reason of the fact that as such transferee 
he takes subject to the transferor’s pre-existing 
contractual obligation: and where there is no pre- 
existing contractual obligation, the case entirely 
fails against the transferee. Notice of the ori- 
ginal contract must mean notice of an existing 
obligation under the contract : and where the 
contract itself is unenforceable it is impossible 
to hold that it can be enforced against the subse- 
quent transferee. 

The Court will not, as a general rule, compel 
specific performance of a contract unless it can 
execute the whole contract. A contract for sale 
of property in one lot will generally be con- 
sidered indivisible for the reason that there is 
obvious injustice in compelling the purchaser of 
the property in its entirety to take undivided 
parts or shares of the estate, (Das and Foster, 
JJ,] Abdul Haq v. Mahomed Yehia Khan. 

2 Pat. L. R. 181. 


’S, 22 — Discretion of Court — Abandon- 
ment of claim for specific performance— If al- 
lowed— Time if essential. 48 Bom. 259 : 

77 I. C. 275 : 1924 Bom. 119. 


S. 24 — Promisee's default not going to 

root of contract — If disentitles him to right to 
specific performance. 

Where the promisor had no right to indepen- 
dent possession for beyond 9 days after the con- 
tract after which tha right was in another 
person and such person made no complaint on 
the subject and there vxasno default on the part 
of the promisee going to the root of the contract 
or any omission that could not have been amply 
compensated by directing him, on repurchase 
and by way of addition to the stipulated purchase 
price, to account for any rents and profits receiv- 
ed by him from the properties. 

Held, that the promisee was entitled to specific 
performance of the promisor’s agreement to re- 
convey the property to him though he (the pro- 
misee) might have failed to deliver possession of 
the property to the promisor according to his 
(promisee’s) covenant to do so. {Lord Blanes- 
bur^h.) Ma Sa Bon v. Ma DaTwe. 

20 L. W. 884 : 1924 P. C. 233. 


S. 21— Specific performance— Contract 

by guardian to sell minor's property Transferee 
with notice of Contract-Specific performance— 
Mutuahty-^Compensation— Specific performance 
of part of the contract. 

Ther^ is- no distinction between a contract for 
the sale and a contract for the purchase of pro- 
perty on behalf of a minor. In' either case it isnot 
possible to decree specific performance against 
a minor. Where the de facto guardian of _ a 
minor has entered into a contract wiih a third 
party for the sale of the minor’s property, to 
4hect the contract to be carried into effect as 


— S. 27— Suit for specific performance— 

Contact for sale — Subsequent purchase fiom 
vendor — Bona fide purchase without notice — 
Burden of proof on subsequent purchaser. See 
Burden of Proof. 40 C. L J. 184. 

"S. 35 — ‘7/J the same case" — Meaning of 

— Object of Legislature, 

The words ‘Tn the same case” in the last para, 
of S. 35 are not happily chosen, They are not 
restricted to the previous para alone, but apply to 
cases of both vender or vendee being in posses- 
sion. The object of the Legislature was to 
legalise in India the English practice under 
which the party not in default can obtain rescis- 
sion not merely by a separate suit but also by 
application in the suit. (Madgavkar, A. J> C.) 
Ramji Hansraj V. Chtnai. 82 I. C. 73 (2; ; 

1925 S. 40. 

— — -Ss. 36 and A2— private award — Suit to 

I set aside — Luw applicable. 

A suit to set aside a private award is entertain- 
able under S. 39 of the Sp. Rel. Act. If the suit 
in the present case, comes under Section 39, 
there is obviously no warrant lor engrailing on 
it a proviso on the lines of that annexed by the 
Legislature to section 42, and for insisting on the 
plaintiff combining other reliefs with the prayer 
for cancellation. The Court has of course, a dis- 
cretion to grant or to refuse to grant that prayer: 
but that discretion has to be exercised in the 
light of the circumstances of each case. 
{Chandrasekhara Aiyar. C. J. and Subhanna, /.) 
Sha Moganlal Velchand Sait v. Singri 
Nanjappa. 2 Mys. L. J. 55. 

— ,S. 39 — Suit to stay arbitration because of 

there being no contract at all — If maintainable — 
Specific Relief Act, S. 66— Arbitration Act, S. 14. 
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A suit for a declaration that a certain contract 
entered into between plaintiffs and defendants is 
not binding on the plaintiff inasmuch as they did 
not enter into such contract and for an injunc- 
tion to restrain arbitration in respect of breach of | 
the alleged contract, is maintainable if the plain- | 
tiff reasonably apprehends serious injury to result 
from the arbitration. In such a case the remedy 
under S. 14 of the Arbitration Act is not his sole 
remedy and does not take away the remedy open 
to him under the provisions of S. 9, Civil Pro- 
cedure Code, of bringing an action to set aside tbe 
award on the ground that no contract providing 
fora reference to arbitration was made or that 
the contract if made was not enforceable by 
reason of fraud or misrepresentation. S. 39 of 
the Specific Relief Act confers the right of suit ; 
in such cases and Ss. 42 and 56 are no bar to the 
suit. 1922 P. C. 374, 1922 Lah. 369 Foil. (1920) 47 
Cal. 733 DiA. (Raymond, A. /. C.) Tyebally 
Abdul Hussain v. Mrs. james, Finlay Sl Co. 
n S. I. R. 15 : 80 I. C. 969 ; 1924 S. 105 (2). 

S. 41 — Lease by minor — Cancellation — 

Compensation to lessee, 

A minor, purporting to act as manager of a 
family, granted a perpetual lease of certain land 
to the defendants who erected houses and raised 
fruit gardens thereon Subsequently at a parti- 
tion the lands fell to the predecessors-in-title of 
the plaintiffs who sued for cancellation of the 
lease and ejectment of the detendants. Held, that 
the lease mast be cancelled and that under S. 41 
of the Specitic Relief Act, the defendants were 
entitled to revenue or have the houses created by 
them on the land valued and also to have any 
bunds erected by them and any fruit garden 
raised by them valued and the proceeds paid to 
them, such value in all cases being the estimated 
value at the time of eviction. Further if they 
have planted or sown on the property crops 
which are growing at the time of eviction, they 
are entitled to such crops when ripe and tree 
ingress and egress to gather, and carry them. 
[Young, J.) boo Doo Meah v. Kasim Ali. 

3 Bur. L. J. 76 : 80 I. C. 250 : 1924 Hang. 288. 

‘S.41 — Minor — Sale — Refund of pur- 
chase money. 75 I. C. 261. 

“S. 42— Consequential relief — Nature of — 

Plaintiffs in physical pos.^ession — Nature of pos- 
session. L. R. 5 A. 324. 

“S. 42 — Consequenlial relief — Status of 

tenant — Record of rights — Entry as thckadar — 
Suit for declaration that tenant was a yearly 
tenant — Ho prayer for ejectment. 

In the record ol rights an entry was made to 
the effect that the detendants were holding the 
suit village as permanent thekadars not liable to 
ejectment. The plaintiff (landlord) thereon sued 
for a declaration that the defendants were in 
possession of the village as temporary thekadars 
on a yearly tenancy and liable to ejectment on 
proper notice to quit. There was no prayer for 
ejectment or any other relief, Defendants plead- 
ed S. 42 of (he Sp. Rel. Act as a bar. Held, that 
the suit was maintainable as laid and no conse- 
quential relief by way of ejectment could ba 


SPECIFIC RELIEF ACT, S. 42, 

asked for at the time when the plaint was liled. 
[Mullick and J wala Prasad, JJ,) Tekait Har- 
NARAYAN SiNGH V. DaR.SHAN DEO. 3 Pat. 403 : 

1924 P. 560. 

— »— -S . 42 — Declaration of title to property — 
Unknown and uncertain share in property. 

A Court will not grant a declaration of plain- 
tiff’s right to an unknown and uncertain share in 
joiut property. [Mookerjee and Rankin, JJ.) 
Hasim Ali v. Abjal Khan. 40 C. L. J. 30 : 

82 I, C. 392 : 1924 Cal. 1046. 

‘S. ^2— Declaration — Discretionary relief 

— Grant of. 

The relief of declaration is more or less a dis- 
cretionary relief and Courts are not oridinarily 
prepared to grant such reiief where it would 
only be by way of anticipation or where the 
main heads of complaint have failed. [Prideaux 
and Kinkhede, AJ.Cs,) JumilaL^^*. Mt. Halki. 

1924 Nag. 387. 

— S. 42 — Hindu female — Limited interest 

in property — Alienation by certiheated guardian 
of female without permission of Court — Suit by 
reversioners for declaration of the invalidity of 
alienation Sec Guardian and Wards Act, 
Ss. 18 AND 30. 51 C. 101. 

'S. 42 — Possession with Receiver ap- 
pointed under S. 146, Cr. P, C, — If prayer for 
possession necessary^ 

Where a court acting under S. 146, Cr. P. C., 
appoints a Receiver for the suit properties and 
refers parties to a Civil suit to establish title, a 
suit for mere declaration of title is not vitiated by 
the fact there is no relief claimed regarding pos- 
session. [Krishnan, J .) DEVAR4JULU Naidu v. 
KovdamivIAL. 80 I. C. 929 : 20 L. W. 754. 

— — S. ^2 — Subsisting interest, proof of. 

In a suit for a declaration the court ought to be 
satisiied that the plaintiff has a valid and sub- 
sisting interest in the property in respect of 
which the declaration is asked for, even though 
the defendant may have no locus sia di to call it 
in question. [Miller, C. J, and Mullick, J.) 
Bhikari Behera V, SiTAMONi Devr 1924 P. 706. 

-S. 42 — Suit for declaration — Cause of 

action — Person not a party to litigation and not 
affected thereby — Suit to declare decree fraudu- 
lent — Parties — Injunction— Consequential relief. 
MoHEsH Chandra Misra v, Nistarini Dassya. 

77 I. C. 576. 

-S. 42 — Suit for declaration — Consequen- 

Hal relief— Necessity for. 

Plaintiff was the widow of a deceased Maho' 
medan and was in possession of his estate. She 
was also the administratrix of the estate as such 
widow. No probate had been taken of the will 
of tne deceased Mahomedan. She sued for a 
declaration that the properties of which she was 
in possession were not liable to be sold in exe- 
cution of a mortgage decree obtained by the 
defendants against third persons. The defen- 
dants set up the plea that the plaintiff's deceased 
hu'band had validly bequeathed the properties in 
: his life-time to their mortgagors. The court 
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below dismissed the suit holding that in a suit 
for a mere decUraiion the validity of the alleged 
will and its existence at the death of the testator 
could not be questioned. Held, that it was not 
incumbent on the plaintiff to ask for any further 
relief beyond the declaration asked and the court 
was bouad to try the question as to the existeuce 
of the wnll. [D tickivor th Godfrey, dj .) Ma 
Nyun V. Chithambaram Chettiar. ' 

1925 Rang, 132 : 2 Rang. 572. 

S. 42— Suit for declaration with conse- 
quential relief — Refusal of consequential relief — 
Form of decree. Sec C. P. Code, S. 11. 

20 L. W. 63. 

~S. 42 — Suit for declaration — Consequent 

Hal relief — Nature of —Suit when liable to he dis- 
missed for want of consequent relief. 

While the proviso to S. 42 of the Sp. Rel. 
Act forbids the making of a declaration where 
the plaintiff omits to seek the further relief it any 
available, it does not require the Court to dismiss 
the suit where the prayer is not limited to a mere 
declaration but embraces some relief to which he 
plaintiff can make out a claim. Nor, does it 
compel a plaintiff to sue for all the reliefs which 
could possibly be granted, or debar him from 
obtaining a relief which he wants unless at the 
same time he asks for a relief which he does not 
want. It is farther material to note that the re- 
lief which the plaintiff must ask for if available 
is, not other relief, that is, additional relief or re- 
lief independant of the cause of action on which 
the suit for declaration Is based, but further relief : 
that is to say relief in relation to the legal charac- 
ter or right as to property involved in the suit, 
arising out of ibs cause of action on which the 
suit is based, and flowing directly and necess- 
arily from the declaration sought. [Chandrasek- 
hara Aiyar, C. /. and Subbanna, /.) Sha Mogan- 
LAL Velchand Sait v. Singki Nanjappa. 

2 Mys. L. J. 55. 

— — .S 42 — Suit for declaration — Plaintiff out 

of possession — Bar. 

Where a person is out of possession of pro- 
perty a suit for a bare declaration of title is in- 
competent under S. 42, Specific Relief Act. (Doss 
and Ross, JJ.) Tikait Thakur Narayan Singh 
V, Dildak Ali Khan. 

80 I. C. 544 : 3 Pat. 915. 

S. 42 — Suit for declaration of stahts — 

No reference to property— Maintairiability. 

■ A suit wherein the relief claimed is a declara- 
tion of status is one for a substantial relief and is 
maintainable though the claim has no reference 
to any right as to any property. [Wazir Basan, 
J,Cd) Naqi Husain i?. Mt. Chhaji Begam. 

,80 I. C. 608: 10 0. &. A. L. R. 908. 

— ^ — S. 42 — Suit for declaration — Future 

right of indemnity — Cause of action. 

Where the plaintiff has made certain payment 
which the defendants were liable to pay . and 
brings a suit for reimbursement and for a de- 
claration of his right to reimbursement in the 
future. Held, that there was no cause of action 
for a declaration in respect of a future right of 


SPECIFIC RELIEF ACT, S. 45. 

indemnity unier S. 42 of the Sp. Rel. Act. [Pratt 
and Fawcett, JJ.) Achal Singh v. Dalat Singh. 

26 Bom. L. R. 678 : 1924 Bom. 470. 

*S. ^2 — Transferee —Sui t for possession — 

Requisites of gift — Cause of action. 

A plaintiff suing under S. 42 of the Sp. Rel. 
Act must be entitled to some legal character or 
to some right as to the property. A person 
claiming under an invalid gift is not entitled to a 
declaration of his title. [Foster, /.) Ram Pra- 
GASH Lal V. Mt. BhikhNA Kuer. 

2 Pat. L. R. 273. 

^S. ^2— Will — Invalidity of bequest — Pos- 
session if to be asked. 

A suit for declaration that the bequests under a 
will are void and for an injunction restraining the 
exdenditure of money on such bequests is main- 
tainable, without possession being clamied in the 
plaint. S, 42 does not compel a plaintiff to sue for 
all the reliefs which could possibly be granted or 
debar him from obtaining a relief which he 
wants, unless at the same time he asks for a relief 
which he does not want. [Bilaram, A. J. C.) 
Shambai V. Goverdhhan, 78 I. C. 249, 

‘S. ^2— Proviso— Consequential relief — 

Suit for declaration of plaintiff' s right as trustees 
of a Hindu temple and for injunction — Prayer for 
possession of temple and its properties, if necessary, 

A suit by the plaintiffs for a declaration that 
they are lawful trustees of a Hindu temple and'ita 
endowments, for a direction that defendants who 
claimed to be trustees should be made to restore 
the office of trustee to them, and for an injunc- 
tion restraining the defendants from interfering 
with the exercise by the plaintiffs of their duties 
as trustees does not offend against the proviso to 
S, 42 of the Specific Relief Acc and the plainliffs 
are not bound to sue for possession of the temple 
and its properties especiaily where the tenants of 
the properties are willing to pay the rents to 
whomsoever is the proper trustee. 28 Bom. 567 , 
36 Mad. 364 followed ; 33 M. 452 distinguished. 
[Spencer and Srinivasa, Aiyangar, JJ,] Swami- 
NADHA Aiyar V, Ramier. 20 L. W. 893 : 

80 I. C. 1063 : 47 M. L. J. 671. 

-S, ^2— Proviso — Scope of. 

The proviso to S. 42 does not compel a plaintiff 
to sue for all the reliefs which could possibly 
be granted or debar him from obtaining a relief 
which he wants unless at the same time he asks 
for a relief which be does not want. The section 
does not authorise the dismissal of the suit but 
only forbids the court to make the declaration the 
prayer for which is not coupled with a prayer for 
consequential relief. [Mukerjee, J.) Ram Sadhan 
Biswas v, Mathura Mohan Hazra, 

80 1. C. 2 : 1925 Cah 233. 

— S. Mandamus— Election-Returning 

officer— F unctions of-Quasi Judicial — Kligibility 
of candidate for election. 

Where an application is made to the High 
Court for a mandamus under S.45 of the Sp. Rel, 
Act to compel a returning officer to declare that 
a candidate had been validly nominated, and it is 
[ proved that the returning officer had assumed a 
[ jurisdiction which he did not possess, the High 
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Court would interfere by mandamus. Where 
however the returning officer did not usurp a 
jurisdiction which he did not possess or refuse 
to exercise a jurisdiction vested in him by law and 
it was not suggested that be was actuated by any 
malafides Or extraneous circumstances, the mere 
fact that the returning officer might have com- 
mitted an error of law in exercising his function 
does not justify the issue of mandamus. More- 
over the fact that the applicant has another 
remedy is a ground ior refusing a Mandamus. 
{Sanderson, C. J. and Richardson^ /.) Mahara- 
jah Sir Manindra Chandra Nandi v. Provas 
Chandra Mittek. 51 cal. 279: 39 C. L. J. 58 : 

79 I. C. 1042 1 1924 Cal. 761. 

S. 45 — Mandamus — Writ of — Jurisdic- 
tion of High Court — Conditions to he fulfilled by 
applicant — Injury — Nature of— Franchise — 
Supplementary grant — Voting in Legislative 
Council — Ultra vires aci — Denial of justice — 
Government of India Act^ Ss. 52 and 72. 

in dealing with applications under S. 45 of the 
Sp. Rel. Act, the principles applicable to a writ 
ot mandamus should generally speaking be 
followed. It IS a high prerogative writ and is 
granted to do justice and preserve a right where 
there is no specihc legal remedy. The court, in 
the exercise ot this authority to grant the writ of 
mandamus, will render it so far as it can be the 
Supplementary means of substantial justice ia 
every case where there is no other specihc legal 
remedy lor a legal right and will provide as effect- 
ively as it can that others exercise their duty 
wherever the subject matter is properly within 
its control. The writ being a high prerogative 
writ, it cannot be demanded ex dcbito justitiae but 
it issues only in the discretion of the Court, The 
rights to be enforced must be of a public nature 
and also those which although of a public nature, 
specially affect the rights of individuals. The 
person applying must show that he has a real and 
special interest in the subject matter and a 
specilic legal right to enforce. There must also 
be a sufficient demand to perform the act sought 
to be enforced and a refusal to perform Ig There 
must also be the possibility of effective enforce- 
ment of the writ and the writ will not issue if 
alternative remedies are open to the applicant. 
These principles are laid down in S.45 ol the Sp. 
Kei. Act, The hve conditions laid down in 
clauses {a) to (d) of S. 45 of the Sp. Rel. Act are 
cumulative and all of them must be fulfilled. The 
Court i? invested with very large powers and the 
remedy is of a summary nature and coercive in 
character. The wider the power, the greater must 
be the caution with which this power is exer- 
cised. 

Where a member of the Bengal Legislative 
Council applied under S. 45 of the Sp. Rel. Act 
for issue of writ of mandamus praying for an 
order “ directing the President of the Council to 
decide on the admissibility of a motion f or 
minister's salaries contained in the agenda of 
business and to disallow the said motion '^nd to 
forbear putting the same at the next Session of 
the Bengal Legislative Council.’* Held (1} that the 
applicant had not shown that his property or 
franchise or personal right would in any way be 
injured: (2) that there was no refusal of justice by 
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President: and (3) that the application should be 
rejected. (C. C. Ghose, J.) Jatindra Mohan 
Sen Gupta In re. 51 Cal. 874 : 

40 C. L. J, 44 : 82 I. G. 374 : 1925 Cal. 48. 

rS. 45 — Municipal corporation — Right of 

councillor to move resolution for reduenon of tux 
— Motion postponed at the request of the Presli 
dent — Subsequent resolution ruled oui — Appli- 
cation for Mandamtis — Madras City Municipa- 
AcU Ss. 99, 155 and 137. 

At a meeting of the Municipal Corporation of 
the City of Madras for consideration of the annual 
budget, a municipal councillor wanted to move a 
resolution for the reduction of the property tax by 
1 per cent. On the suggestion of the President that 
the resolution might be considered after discus- 
sion of the items of expenditure, the member did 
not move the resolution Subsequently after the 
items of expenditure had been discussed and voted 
upon, the member moved a resolution for leduc* 
tion of the property tax. The president however 
ruled the resolution as out of order on the ground 
that if allowed it would reduce the income so 
much that the balance of one lakh of rupess 
required to be maintained by S. 156, Cl. 2, of the 
Madras City Municipal Act, 1920, could not be 
maintained. Thereupon the member moved a 
resolution for reduction of the property tax by h 
the original rate and to suspend proposals tor in- 
crease of the tax, which also was ruled out by the 
President. On application for Mandamus against 
the president directing him’ to put the resolution 
before the meeting of the council, held that the 
writ should issue against the president. The 
resolution was in order inasmuch as it was the 
statutory duty of the councillors to fix what the 
rates of tax were to be, whether the same as the 
previous year or not. The postponement of the 
resolution at the instance of the President was 
on the footing that though expenditure was voted 
upon, it was not final and a reduction might have 
to be made therein, if the income was to be 
reduced. Even if the grant of the estimates of the 
expenditure was final it did not necesssarily 
negative the reduction of tax inasmuch as there 
might be other modes of taxation resorted to, to 
make up the deficiency. There was a denial to the 
applicant of his right as a municipal councillor 
by the President and the applicant had no other 
adequate remedy. Consequently the Writ of 
Mandamus should. issue against the president. 
{Kumarswami Sastri, J.) The City Municipal 
Act, Thanikachallam Chettiar. Petitonbir, 

I In the matter of 20 L W. 589; 1924 Mad. 868. 

— S. Injunction — When to be granted 

— Deprivation of property. 

Plaintiffs, one a Hindu and the other a Maho- 
medan, jointly purchased the building in suit and 
they were obstructed m the attempt to open a 
door in the eastern wall of the building which 
would lead to a courtyard common to them and 
defendants respondents. They therefore prayed 
for an injunction restraining the respondent from 
interfering with their rights Held, if the injun- 
ction is withheld it would be tantamount to 
depriving the appellants of the user of the 
property which they own tor it is not to be 
expected that a Hindu and a Mahomedan family 
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could occupy one room jointly. The bouse can 
be brought into use only by means of a partition 
wall, and to make both the apartments habitable 
the door proposed to be opened by the appellants 
was indispensable, and therefore the injunction 
ought to be granted. Per Madgavkev, A. J. C. — The 
joint ownership of the courtyard entities the 
plaintiff to the injunction and the question of the 
creed of the parties is immaterial. {^Raymond and 
Madgavkar, A,.J.C.) Azizuliah Khan Gulam 
Hassain. 17 S. L, R. 63 : 1924 S. 97 : 80 I. C. 994. 

— S, 66 — Mandatory injunction — Granting 

■ol^ 

A mandatory injunction is a most exceptional 
remedy and one which is never to be applied ex- 
cept with the greatest safeguard for the preven- 
tion of waste as well as injustice, (Rankin and 
Mukherjee, JJ.) Jagabandhu Kundu v. Raj- 
mohan Pal. 78 I. C. 699. 

S. 56 — Scope of. 

perpetual injunctions are governed by the 
Specihc Relief Act and an injunction cannot be 
issued by a Court to stay proceedings in a Court 
not su])jrdinate to that from which the injunction 
is issued. The prohibition in clause 6 operates 
only in respect of* Courts which are not subor- 
dinate in the sense that they are co-ordinate or 
superior and not in respect of the Court itself 
which must always be taken as competent to 
regulate its own proceedings. (Mukerjee, J.) 
Ram Sadhan Biswas v. Mathura Mohan 
Hazra. 81 I. C. 2 : 1925 Cal. 233. 

STAMP ACT, (II OF 1899' S. 2^Sale deed— 
Purchase- money — Sale of property subject to 
mortgages — Vendee-agreeing to fay off encum- 
brance— Stamp duty payable on sale-deed. 

The question in the case related to the stamp 
■duty payable upon a sale deed executed by the 
vendors for a net consideration of Rs, 10,000. 
The property sold was along with another pro- 
perty subject to a mortgage of Rs. 13,858 and odd 
inclusive of interest at the date of sale. The 
property was also subject to attachment in res- 
pect whereof rupees 1,500 were .payable. The 
sale deed made clear that the net considefation 
for the sale was Rs. 10,000. The liability for the 
mortgage charges and for the amount payable in 
respect of the attachment was accepted by the 
vendors under the terms of the document. The 
stamp duty actually paid was on Rs, 10,000. The 
collector demanded the duty on that amount as 
well as the amount of the encumbrances. On a 
reference to the High Court held, that the proper 
■stamp duty payable on the deed of sale was in 
respect of Rs. 10,000 only. (Shah, A. J. C. and 
Fawcett, J.) Waman v. Commissioner, Central 
Division. 26 Bom. L. R. 942 : 1924 Bom. 524. 

Ss. 26 and 35 — Mining lease — Claim for 

royalty exceeding amount covered by stamp on 
lease— Payment of deficient duty and penalty. 

By the combined operations of Ss. 26 and 35 of 
the Stamp Act (II of 1899), a lessee under a min- 
ing lease is entitled, upon payment of the proper 
penalty, to recover the royalty provided for in the 
plase, even though the amount thereof should 
reove to be in excess of that covered by the stamp 


originally affixed to the lease. (Lord Dunedin.) 
Narayan Agarwala V. Rameshwar Prasad 
Singh. 5 Pat. I. T. 570 : 26 Bom L. R. 1140 : 

20 L. W. 811 : 40 C. L. J. 443 : 1924 P. C. 22 {2) : 

10 0. & A. L. E. 1272 ; 1 0. W. N. 704 : 

82 I. C. 789 (2) : 51 I. A. 332 : 47 M.L J. 300, 
S. 26 and 35 — Relation between. 

S. 26 of the Stamp Act is subject to S.35 of 
the same. (Kinkhede, A. J. C ) Nilkanth v. 
Kesherao. 1924 Hag 408 (3). 

Ss. 35, 45, 50 and 56— Deed of trust — 

Settlement — Penalty, 

A declaration of trust is not defined by the 
Stamp Act I of 1879, The term implies a declar- 
ation by the executant that he holds certain 
property in trust : The executant of a document 
announced that he holds the property and i, tend- 
ed to hold it for his life and thereafter it was to 
go to his son if one be born, in which case the 
son would become the permanent proprietor, and, 
as against him rhe document subject to a certain 
provision for maintenance would be votd ; if 
daughters be born and no son, the property would 
be distributed between the daughters and nieces ; 
if daughters be not born an existing daughter and 
niece would become the permanent proprietresses. 
Held, ihdit the document was a settlement and not 
a declaration of trust and should be stamped as 
such. Having regard to the bona fides of the par- 
ties, there was no reason for exacting a iienalty. 
(Morshead, M.C.) Mt, Lilawati Debi v. Secre- 
tary OF State. 2 Pat. L. E. l8 (Cr.) 

Ss. 35 (a) and 36 — Arbitrator— Power to 

act under — Jurisdiction of Court— Document 
su>bstituting one arbitrator for another — biamp. 

The parties to a submission to arbitration re- 
placed one arbitrator by another and the document 
to appointing a new arbitrator was not stamped. 
But this defect was not brought to their notice and 
they admitted the document. Subsequently 
in a suit on the award, held that the arbitiators 
having admitted the document, the admission of 
the reference by them could no longer be called 
in question before them but the Court could, on 
ascertaining the true facts, proceed under S* 35 
(a) of the Stamp Act. 27 C, W. N. 5l3 Ref. Per 
Suhrawardy, J. : — A subsequent variation in the 
names of the arbitrators will not be a reference 
to arbitration but would only be a substitution of 
the name of an arbitrator in the place of another 
and the document does not require to be stamped 
[Walnisley and Suhrawardy, JJ.) Kali Charan 
Banik V. Mani Mohan Saha Banik. 

28 G. W, N. 871 : 82 I. C. 416 : 1924 Cal. 794. 

S. 62 (2) — Award — Partition — Liability 

to stamp — Signature by arbitrator — Offence. 

46 A. 64. 

— Sch. I, Arts. 5 (c) 57 (b) — Security bond 

and agreement of service — Limit not defined — 
Duty payable — Penalty. 

A document which is an agreement of service 
and a security bond, but in which no limit is fixed 
falls under Arts. 5 (c) and 57 (b). Stamp Act — Any 
deficiency in stamp can be remedied by payment 
of the difference and a penalty. (Kinkhede, A, J. 
C.) Nilkanth v. Kesheorao, 1924 Nag, 408 i2). 



1093 


INDIAN DECISIONS. 


1901 


STAMP ACT. ABT, 53. 

Art. 53, Cl. 1 (b) — Receipt of article — 

.Failure to affix stamp — Conviction, 

There was a theft at the house of the applicant 
and Rs. 150 were recovered by the police 
from the house of the accused who was tried and 
'COQvicced for the offence. The Tahsildar who 
tried the theft case ordered that the money be 
returned to the applicant as it was part of the 
property stolen from his house. The sum of 
Rs. 150 was accordingly paid to the applicant 
who executed a receipt for the same without 
fixing any stamp on it. He was subsequently 
•convicted under S 62 Cl. 1 (6) of the Stamp Act 
Held, that the receipt came under exemption (6) 
Art. 53 of the Stamp Act and that the accused was 
-not guilty of the offence. {Stuart, J,) Kanhailal 
v. Emperor, 46 A. 354 .* 22 A. L J. 288 : 

L. K. 5 A. 78 ; 81 I. C. 720 : 

25 Gr. L, J. 1008 : 1924 A. 578. 

• SUCCESSION — Anccsiyal property — Competition 
between daughter and collaterals in the tenth 
degree —Special custom — Khera Jats— Onus of 
proof -Bentry in Riwaji-i-am — Evidentiary value. 

Tne onus is heavily upon persons who allege 
: that by custom am ng the khe;a Jats, the collaterais 
even of the tenth degree exclude the daugDter 
from succession to the father’s ancestral property, 
;to strictly prove the particular custom. Value of 
an entry in Kiwaj-i-am considered. {Scoti-Smith 
and Harrison, JJ.) Gurdit Singh v. Mt. Mal- 
AN. 5 Lah. 364 ; 1925 Lah. 35. 

SUCCESSION ACT (X OF 1865) Ss. 3 and 46— 
Marked woman — Guardian appointedlby Court 
— Age of majority — Power to make a will. 

A married woman who died before attaining 
the age of 21 ^ears and of whose person and 
property a guardian has been appointed is not 
competent to make a will disposing of her pro- 
,perty {Buckland, /.) Effie Jessie Caroline 
Miranda Ln the goods of. 28 C. W. N. 627 : 

81 I. C. 1008 : 1924 Cal. 644. 

S. 48 — Foolish and unnatural provisions 

—Undue influence may not be presumed. 

By his .will the deceased appointed bis wife as 
the sole executrix. Bui the evidence that the 
deceased signed the will with full comprehension 
of its meaning and contents was overwhelming 
and explicit, and it was in evidence that ihe 
deceased had not been for some time on good 
.terms with his eldest son. It appeared also that 
he has adequately provided for him (son) and it 
was proved that the deceased had full confidence 
in his wife. 

Held, the evidence excluded the hypothesis of 
the will having been obtained by undue influence 
[Tyrrell v. Painson) (1894) P. 151, Dist. 11 M. I. 
A. 44, Kef. A man may act foolishly and even, 
heartlessly ; if he acts with full comprehension ot 
what he is doing the Court will not interfere 
with the exercise of his volition. {Mr. Ameer 
.Ali.) Motibai Hormusjee Kanqa V. jamsetjee 
Hqrmusjee KanGA. (1924) M. W. N. 173 ; 

2 Mvs. L. J. (B. & C.) 1 : 19 L. W. 437 : 

34 M. L. T, (P. C.) 4 . 26 Bom. L. B. 579 : 

22 A. L. J. 98 : 80 I. G. 777 : 

I. R. 6 P. C. 166 : 29 C. W. N. 45 : 

1924 P. C. 28. 


SUCCESSION ACT, S. 187. 

-Ss. 54 and 65 — Will— Attesting witnesses 

— Meaning of —Forfeiture of legacy. 

Where the names of certain persons appear on 
the face of a will governed by the Sessions Act 
oral evidence is admissible to prove whether or 
not such persons are really attesting witnesses or 
not. Where the testator expressly cb ained the 
signature of his sons as a token of their consent 
to its provisions this is sufficient indication to put 
the court on enquiry and to permit the sons to 
lead oral evidence to prove that they did not sign 
as attesting witnesses. The mere f^ct that the 
scribe put the term “witnesses” below which 
certain persons signed their names, cannot make 
them attesting witnesses. [Dalai, J. C. and Neuve 
A. J. C.) Shiam Sundar Singh v, Thakur 
Iagannath Singh. 10 0. & A. L. B. 1261 : 

1 0. W. N. 881. 

S. 84, Ulus, (A) — -Bequest to daughter 

and children — Nature of estate. 

Where an Indian Christian by his will gives 
his property to his daughter and her childien, 
the former takes an absolute estate, and the case 
falls under S. 84 (a) lilustrat on of the Indian 
Succession Act. [Wazir Hasan and Kendall, A, 
J. C.) Agnes Harriet David v. Murray and 
Co. 11 0 L, J. 469 ; 79 I. C. 1026 : 

1925 Oudh 24. 

S, 107 — Will — Bequest of residuary 

estate to posthumous son — Vested or contingent. 
Where the will of a Parsi testator contained 
the following'disposiiion relative to a posthumous 
son— “should a son be born he shall also be 
cherished and maintained and educated and 
brought up. And when he comes of age my 
executor or after his death his executors or execu- 
trices shall make over the whole of my remaini* g 
properties to the said son. Should the child (whe- 
tber) daughter or son born of the womb of my 
wife die in tender age (he.) a minor and should 
my wife for any reason whatever be unwilling 
to live as a member of the family with my execu- 
tor, then my executor, shall out of mv property 
purchase bonds for Rs. 5,000 bearing interest at 
4 per cent at the market rate and shall transfer 
the same to the name of my said wife Ratanbat. 
Held that the bequest to the son was contingent 
within the meaning of the initial clause of S. 107 
of the Succession Act and not vested and did not 
fall within the Exception at the end of the 
section. [Lord Carson.) Cowasji Edalji Dada- 
chanji V. Ratan Bar 1 0. W. N. 863 ; 

27 Bom. L. B. 1 : 47 M. I. J . 860 (P. C.) 

S. 133 — Meaning of 'Article'. 

To construe the word ‘article’ as referring to 
both moveable and immo^’eable properties is 
opposed to rules of interpretation of statmes, 
{Spencer, 0. C. J. and Srinivasa Aiyangar, J.) 
Julia Mary Margaret Fernandez v. Severina 
SOBINA COELHOO. 20 L. W. 748. 

S. 179 — Executor — Title of, not derived 

from probate but from the will — Right to repre- 
sent estate for all purposes. See Exlcutor. 

22A. L. J.193. 

S. 187 — Mahomedan will — Probate —* 

Application for. 
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SUCCN. CEBTIFICATE ACT {IX OF 1887), S, 4, 

Though it is net obligatory in the case of a will 
of a Mahoinedan to take out probate, yet probate 
can be granted of such a will. S B. 241 Ref. {Moo- 
kerjec and Chotzner, //.) Syed Abdul AxLim v. 
Badaruddin. 28 C. W. N. 295 : 1924: Cal. 757. 

SUCCESSION CEETIJICATE ACT (IX OF 1887), 

S. 4 — Minor — Succession certificate — Attainment 
of majority — Payment to ceriificait' holder. 

The position of a holder of a succession certifi- 
cate who has to collect the debts due to the estate 
of a minor cannot be compared to that of a cer- 
tificated guardian. Such a succession certificate 
holds good until the minor takes steps to revoke 
it on coming of age. So it does not follow that the 
moment the minor becomes eighteen years of age 
the succession certificate is no longer valid and 
that if any payment is made to the holder, it is 
made to an unauthorised person. [Macleod^ C. J . 
and Shah, /.) Ganpaya NaRNappa v. Krishn- 
APPA ANNaya. 26 Bom. L. R. 491 : 80 1. G. 423 : 

1924 Bom. 394, 

S. 4— Debt — Meaning of — Paddy , rent due 

from tenant. 1924 Rang. 139 (1) 

S. 4 — Objection to non-produciion of 

certificate raised on appeal— -Procedure. 

Sec. 4 of the Succession Certificate Act lays 
down that no Court shall pass a decree against a 
debtor of a deceased person for payment of his 
debt except on the production of a succession 
certificate. 

It is well-established that the production of a 
succession certificate is not a condition precedent 
to the institution of a suit and that it is sufficient 
if it is produced at any time before the decree is 
made. 

Where an objection is taken for the first time 
in appeal that the suit should not have been 
decreed inasmuch as the plaintiff had not pro- 
duced the succession certificate, the suit should 
not be dismissed but opportunity should be given 
to the plaintiff to produce the certificate. (Das 
and Ross, //.) Zahur Mian v. Puran Singh. 

1924 F. H. C. C. 103 : 78 I. C. 307 : 

5 Pat L, T. 604 : 1924 P. 525. 

S. 18(B) — Revocation of certificate — Coti- 

cealtneni of material particulars. 

Where a succession certificate had been issued 
without issuing notice to a party preferentially 
entitled and where material particulars had been 
concealed from the Court, Held, that th'e court 
acted rightly in revoking the succession certificate 
{Das and Ross, JJ,) Damini Dasi v. Fatumani 
Dasi. 2 Pat. L. R. 34 : 78 1. C. 639 : 

5 Pat L. T. 564 : 1924 P. 520. 

Ss. 19 (3) and 26 (3) — Proceedings under 

the Act for certificate— Appointment of Receiver. 

The Succession Certificate Act cannot be treat- 
ed as analogous to the other Acts, like the Guard- 
ian and Wards Act and the Bengal Tenancy Act, 
to which the general provisions of the Civil Pro- 
cedure Code have been held to apply. Section 
141 cannot be made applicable to the Succession 
Certificate Act except m so far as it is expressly 
introduced by section 19 (3) and also, as a corol- 
lary by section 26 (3). The result is that it is not 
competent for a Court sitting as a Succession 


SUITS VALUATION ACT, S. 8. 

Certificate Court, working the provisions of the 
Succession Certificate Act, to entertain an appli- 
cation for the appointment of a Receiver and if 
the Court does so it acts without jurisdiction. 
[Walsh and Ryves, JJ.) KaNHAIYA Lal v Kan- 
HAIYA Lal. L. R. 5 A. 238 : 22 A. L, J. 345 j 
79 I. C. 363 ; 46 A. 372 : 1924 A. 376. 

S. 25 — Decision in succession certificate 

proceeding — Not res judicata. 

No decision given in proceedings under the 
Succession Certificate Act upon any question of 
right between any parties bars the trial of the 
same question in any suit between the same par- 
ties. (Scoit-Smith and Ffordc, JJ.) Mukli Das 
V. Achut Das. 5 lah. 105 ; 1924 Lali. 493^ - 

SUCCESSION (PROPERTY PROTECTION) ACT 
(XIX OF 1841) — Applicability of — Administration 
suit — Order for making imentory and appoint- 
ing Curator. 

Act XIX of 1841 is really out of date and there 
is no necessity whatever for parties claiming the 
estate of a deceased person to have recourse to it. 
The relief which is properly open to them is to 
file an administration suit and apply for the 
appointment of a Receiver in which case the 
question will be, who should be given possession 
until the dispute between the parties has been 
decided in the suit ; then the Court can by an in- 
terlocutory order either appoint a receiver and so 
take the property into its own possession or it 
can allow any of the disputing parties to have 
possession on such terms as it may think fit, The 
scheme of Act XIX of 1841 is as follows. First a 
person must have died possessed of moveable 
and immoveable property ;and the same must have 
been taken or alleged to have been taken upon 
some pretended claim of right by gift or succes- 
sion. Then the Act contemplates that it shall be 
open to any person claiming a right by succession 
to the property of the deceased to make applica- 
tion to the jndge of the ccuit of the district 
where any part of the property is found or situate ■ 
for relief, and that application for relief must 
clearly take the nature of a plaint in a summary 
suit. [Macleod, C. J, and Crump, /.) Mahmad- 
bhai V, Bai Havabai. 26 Bom. I. R. 145 : 

80 I. C. 269 : 1924 Bom. 507, . 

SUITS VALUATION ACT, S. Partition suit- 
jurisdiction— Test, 

In a partition suit, jurisdiction is determined 
by the value of the whole property and not mere - ^ 
ly plaintiff’s share in it. The fact that plaintiff's 
title is disputed does not make it any the less a 
partition suit. [Greaves a?id Chakravarty, JJ,) 
Rajani Kanta Bag v. Rajabala Dasi, 

29 0, W. N. 76 : 1925 Cal. 320, 

S. 8 — Suit for declaration and injunc- 
tion against waste — Valuation for purposes of ' 
court fees and jurisdiction. 

In all cases falling under the operation of Sec- 
tion 8 of the Suits Valuation Act, parties should 
first value their suits for the purposes of Court- 
fees and when this has been done, the valuation 
for purposes of Court fee will be tbe same for 
purposes of jurisdiction. In a suit by Hindu 
reversioners for a declaration and injunction to 
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restiain Ihe widow, from wasting the estate the 
plaintiffs are entitled to state the value to them of 
the reliefs claimed, and the Court fee payable 
must be calculated according to the amount at 
which the relief sought is thus valued. These 
provisions, however, must be read subject to 
Section 8 of the Suits Valuation Act, The plain- 
tiffs cannot put a high valuation on the plaint for 
purposes of jurisdiction, and thus obtain an ad- 
judication on the matter, from a Court of superior 
grade putting at the same time a different and a 
much lower valuation for purposes of Court-fees 
{Piggott, J.) Kandhaiya Ojha v. Jagrani Kuer. 
45 A. 419 ; 22 A. L. J. 349 : 10 0. & A. L R. 485 ; 

79 I. G. 358 : 1924 A. 597. 

S. for redemption—Valuation 

for purposes of jurisiiction—Coiirt Fees Act, S, 7 

{ix). 

S. 8 of the Suits Valuation Act does not cover 
redemption suits so that the valuation for the 
purpose of jurisdiction does not necessarily 
follow the valuation for the purpose of court fees. 
In redemption suits jurisdiction will depend not 
on the amount assured but on the amount ulti- 
mately found to the due. A suit should be institut- 
ed in the Court of the lowest grade competent to 
try it. Competency means jurisdiction and the 
competency of a court depends on the nature of 
the suit and upon its own pecuniary jurisdiction. 
That jurisdiction must be determined with refer- 
ence to the various Acts constituting the courts 
and the question of valuation by reference to the 
Court Fees Act and Suits Valuation Act. {Stihra- 
wardy and Chatzner, JJ.) Saroda Sundari 
'Bosu v. Akramannessakhatun. 51 Cal. 737 : I 
28 C. W. N. 710 : 78 I. C. 747 : 1924 Cal. 783, 

S. 8 — Valuation of— Set off for purposes 

of jurisdiction. See Jurisdiction. . 

S Rang. 462. 

— S. 11 — Jurisdiction — Question as to-- 

When can be raised, 

All questions of jurisdiction should be raised 
in the court of first instance at the earliest stage 
and should bs dven effect to by a Court of Appeal 
only if there has been prejudice caused by the 
trial in the first court. It is not the policy of the 
law to allow such objection to be raised in appea 1 
by the parties except under very restricted con- 
ditions. [Krishnan and Waller^ JJ.) Aduri 
C rfELLAMAYYA V. LAKSHMI DeVAMMA. 

79 I, C. 857. 

^ S. 11— Suit beyond pecuniary jurisdic- 
tion of a court — Trial and decision without 
objection by any of the parties — Decree — Not to 
be set aside by fresh suit. See Decree Setting 
Aside. 22 A. L. J. 122. 

S. 11 (a) and (bj—Scope of — Valuation 

reduced by plaintiff without objection by defend- 
_ant— Appeal — Decree not a nullity, 75 I. C. 305. 

-S. 11 (2)— Undervaluation— Right of 

appeal affected— Prejudice. 1924 Had. 6. 

TORTS — False imprisonment — Wrongful arrest — 
Decree against a person as heir — Liability* 

A money decree was passed against a person 
.as the legal representative cf the deceased debt- 


TORTS. 

or to the extent of his assets in his hands. In 
execution the heir was arrested and kept in res- 
traint for a few days. Held, he was entitled to 
damages for wrongful arrest as the decree holder 
must have known he was not entitled to arrest 
under the decree. [Maoleod, CJ., Kajiji and 
Kemp, JJ.) Velji Bhimsey & Co. v. Bachoo 
Bhaidas. 48 Bom, 69i : 

26 Bom. L. R, 349 : 1925 Bom. 118, 

Fire — Negligence — Liability of master for 

acts of servant — Injury io neighbouring prO' 
perty. 

The lighting of a fire on open bush land, v;hei'e 
it may readily spread to adjoining property and 
cause serious damage, is an'ioperation necessarily 
attended with great danger, and a proprietor 
who executes such an operation is bound to use 
all reasonable precautions to prevent the fire ex- 
tending to his neighbour’s property. And if he 
authorises another to act for him he is bound not 
only to stipulate that such precautions shall be 
taken, but also to see that these are observed. 
Otherwise he will be responsible for the conse- 
quences. The person owning property whereon 
such a dangerous operation is performed cannot 
get rid of responsibility by delegating the per- 
formance to a third person and is liable for the 
injury to the adjoining owner. (Lentaign, J.) 
Maung Pein V. Ma The Ngwa. 

2 Rang. 649 ; 1925 Rang 143. 

Joint tortfeasors — Death of one — Suit 

for contribution. Mt. Phillo v. Gopi. 

1924 Lah. 348. 

Malicious house search, — What plaintiff 

has io prove. 

Ih a suit for damages for malicious house 
search, the plaintiff has to establish to the satis- 
faction of the court that the defendants or some 
of them were responsible for the search which 
was held in the house. If he relies on circums- 
tantial evidence to prove this, that evidence must 
not only be consistent with the guilt of the 
defendai^its but incapable of explanation on any 
other hypothesis. {Das and Kulwant Sahay, JJ.) 
Shyamanandan Sahay v. Ram Jivan Lal. 

1924 P. 817. 

Negligence— Dog— Ferocious animal — 

Injury due to dog bite — Invitation. Mary Lennon 
V, Percy Fisher. 1924 Bom, 207. 

Nuisance on a public thoroughfare ''-Suit 

to remove. 

The general rule is that any one who sues to 
remove nuisance on a public thoroughfare must 
prove special injury. (31 All. 444). The facts in 
10 Atl, 553 are an exception to the general rule. 
[Gokul Prasad, J.) Kalidin v. Chandrika 
Parsad. 1923 All. 382. 

-Nuisance — Overflow of water — Noncul- 

tivable land — Damages, 

According to the principles laid down in 
Ryland v. Fletcher a person who stores quantities 
of water in his land does so at his risk and if it 
escapes and causes damages to the neighbours, 
he is liable in damages for the loss caused. In 
the case of uncuitivable land which is submerged 
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the damages cannot be based on the basis of loss 
ot cultivation {iCinkhcde^ A, J, C.) Gopala 
Bapu V. Doma Bapu. 

1924 Nag. 229. 

Trees — Damage Caused by over hanging 

trees — Rights to have them removed. Maung 
Po Thaung V. Ma Gyi, 

76 I. C. 812. 

Trespass — Damages — Assessment of — 

Considerations (or court. 

In an action for trespass, the damages award- 
ed against a wilful trespasser ought in no case 
to be less than the amount, for which having re 
gard to all the circumstances, a prudent and rea- 
sonable landhird would have agreed to let the 
land, or less than the amount which the trespasser 
would have had to pay as the result of reason- 
able {.egotiations for the use and occupation, of 
the laiid. Over and above this minimum amount, 
the animus with which a trespasser cummitts the 
wL'Ong may be taken Into consideration for the 
purpose of awarding higher damages than would 
otherwise have been. But a plaintiff who stands 
by and virtually encourages the wrong is not 
entitled to damages on the same scale, [Srinivasa 
Iyengar, /.) Kamasami Nayakar v Meenakshi 
SUJSDRAM CHETTIAR. 

1925 Mad. 222 : 20 L. W. 836 : 

47 M. L, J. 922. 

-Joint tort-feasors — Contribution — Liabi- 
lity for. See ContribUIIon. 

47M. L. J.SOd. 

Trade mark — Infringement '-Importer of 

goods mamifactured by another — RepiUation of — 
If can be acquired —Infringement of the right of 
the importer — Suit for — Maintainability- Manu' 
facturer being sole importer — Sale in competition 
with- If and when actionable — Trade-mark — 
Falsing off of goods — Applicability to India. 

In 1901, W. D. & H. O. Wills (manufacturers 
of '‘Gold Flake” cigarettes) amalgamated with 
similar other companies and lormed into one | 
company known as ‘‘The Imperial Tabacco Com- i 
pany, Ltd.” to whom it assigned its good will and 
trade-marks. In 1902, the new company agreed 
with the “American Tobacco Company^’ that the 
latter should confine its trade to the U. S, A. and 
certain i lands, and the former to Great Britain 
and Ireland, and that the two companies to- 
gether should form a third “ The British Ameri- 
can Tobacco Co., Ltd,” which should confine its 
trade to the rest of the world not included in the 
territories of the first companies. The “British- 
American Tobacco Co. Ltd. “was then incorpor- 
ated, the other two companies assigned to it their 
business, good- will and trade-marks outside their 
respective territories and mutual respective cove- 
nants to the afore-said effect were entered into by 
the thvee companies. Subsequently the Britisb- 
Americaa Tobacco Co,{India),Ltd, was incorporar-. 
ed to act as distributors in India of “The British 
American Tobacco Co., Ltd.” and by an agree- 
ment (w hich was not, however, followed by a 
proper assigment) made the 1st September 1910, 
between the British-American Tobacco Company, 
Ltd. of the first part, the British American Tobac- 


TKABE MAEK. 

CO Co. (India), Ltd. of the Second part and the^ 
Imperial Tobacco Co. of India. Ltd (the appellant 
Company) of the third part, the last named Com- 
pany agreed to buy the goodwill, business, rights 
tiade-marks and other assests of the “ British 
American Tobacco Company, Ltd.” in inter alia 
India and of “The British — American Tobacco 
Company (India). Ltd.’' together with the sole 
right to use their name or names and the names 
of all firms and companies which they bad ac- 
quired. 

Packets of “Gold Flake” cigarettes having the^ 
distinctive appearance and trade-marks of W. D. 
& H. O. Wills were manufactured by “The Bri- 
tish American Tobacco Co Ltd and between 
1902 and J910 imported and distributed in India 
by “The British American Tobacco Co. (India) 
Ltd,” and Since 1910 by the appellant company. 
In 19‘21 the respondent purchased about 21 milli- 
ons of such cigarettes (made by the “ British — 
American Tabacco Co. Ltd” and sold to the 
Government of the United Kingdom) from the 
Surplus war stores liquidated by the British ^ 
Army Canteen authorities in England, subject 
only to a stipulation that they were not to be re- 
sold in the United Kirigdom. and they despatched 
and sold part of these in India, 

In an action by the appellant company for an 
injunction restraining the respondents from 
so selling these cigarettes which were ,an 
alleged infringement of their trade-mark as im- 
porters and sole vendors thereof. Held that (1) 
neither by assignment nor by reputation had the 
appellant company any title to the trade-marks in 
India as alleged. Performing Right So:ieiy Ltd v. 
London Theatre of Varieties, Ltd, (1924) A. C. I.. 
Ref. (2) there being no covenant by the respon- 
dents against selling the cigarettes outside the 
United Kingdom, nor any conduct on their part 
showing that they represented the cigarettes to be 
other than they genuinely were, no action lay for 
infringement or passing off. 

It is possible for an importer to get a valua- 
ble reputation for himself and his wares by his- 
care in selection or his precautions as to transit 
and storage or because his local character is 
such that the article acquires a value by his^ 
testimony to its genuineness , and if therefore 
goods, though of the same make, are passed off 
by competitors as being imported by him, he 
will have a right of action. There is nothing to 
prevent a tradesman acquiring goods from a. 
manufacturer and selling them in competition 
with him even in a country into which hitherto- 
the manufacturer or his agent has been the sole 
importer. The ordinary principles of juris- 
prudence with regard to trade marks and those 
forbidding the passing off of goods apply to 
India. «Lord PhilUmore.) The Imperial Tobacco 
Company z;. Albert Bonnan and Bgnnan Co.. 

20 L. W. 495 : 80 h C. 1013 : 51 Cal. 892 ; 

(1924) M. W. N. 602 : 35 M. L. T. (P. C,) 156 : 

61 1. A.' 269 : 29 C. W N 81 : 1924 P. C- 187 : 

26 Bom. I. R. 683 ; 2 Pat. L E. 230 : 

47 M. L. J. 69 (P. C.).- 

trade mare — Infringement — Prior user by 
manufacturer in Scctland — Commission to exa^ 
mine witnesses. 
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It is open to a person in British India to ac- 
quire an exclusive user in British India of a 
trade-mark even though it had been previously 
used by a manufrcturer in Scotland. Consequ- 
ently in a suit by a person in British India for 
infringe uent of his trade mark, the question of 
its prior user in Scotland is irrelevant. {Beasley, 
/.) C. R. CowiE & Co. V. E. M H. Patel Bros. 

2 Rang. 278. : 82 I. C. 723 : 1924 R 333. 

■ - Infringement— Similarity in design — 

Resemblance of names — Injunction — Duty of 
Court. 

In an action for an injunction restraining the 
defendant form advertising, offering for sale, 
selling or otherwise dealing in articles contained 
in packets or other receptacles which were a 
colourrtbie imitation of those owned and used by 
plaintiff, the whole question turns upon this as 
to whether or not the court will believe that there 
is any porbability of deception and instances of 
actual deception liCed not be proved if tne court 
is otherwise satisfied of the probability of decep- 
tion The true view is that while the Judge must 
not surrender his own independant judgment to 
any witness whatsoever^ he must, at the same 
time, in order to arrive at a proper conclusion, 
not disregard the evidence in the particular case 
before him. The court has to consider whether 
the degree of resemblance between the two 
names and between the two designs of get up is 
such as is likely to deceive. In considering the 
matter the court must pay attention at the same 
time to the question as to who were likely to pur- 
chase the goods (f. e.) the ultimate purchasers 
in the maiket, many of whom are unacquainted 
with English language and most of whom are 
illiterate. In finding out the amouet of resem- 
blance between the two designs not only must the 
court look at the distinguishing features, i. e,, 
dissimilarities, but it must look at the whole and 
come to a decision. Each resemblance is not to 
be taken by itself and a conclusion based there- 
on. (C. C Ghose, /.) Imperial Tobacco Co , 
Ltd V, Atlantic Tobacco Co. 

40 C. L. J. 280 : 1925 Cal. 220. 

TRADE NAME — Right of action— Claim to ex- 
clusive user, 1924 Cal. 216. 

TRANSFER OF PROPERTY — Covenant against 
alienation — If applies to alienation by operation 
of law. 

A general restriction on assignment does not 
apply to an assignment by operation of law tak- 
ing effect in invitum, as a sale under an execu- 
tion, [Baker, /. C.) Mt. Kasturi v. Baliram. 

1924 Nag. 222. 

TRANSFER OF PROPERTY AOT-’If exhaustive. 

The Transfer of Property Act is not exhaustive 
and does not profess to be a complete Code. 
[Mukerjee, J.) Jatindra Chandra Chowdhury 
V. Rangpoor Tobacco Coy. 1934 Cal. 990. 

Not exhaustive regarding mortgages. 

The Transfer of Property Act is not exhaustive 
on the law of mortgages. {Kennedy, C. J. and 
Madgavkar, A. J. C.) Hotchand BalchaNd 2 ^. 
Kishin Ch^d. 

1934'^ 2S : 83 I. C. 648 (2) ; 17 S. L. R, 178. 


transfer of PROPERTY ACT, S. 3, 

Two mortgages as regards some items — 

Third mortgage as regards same items, and 
some additional items. Framing a consolidated 
decree. 

Where a decree on a suit for enforcement 
of mortgages on three bonds, was passed, by 
consolidating all the debts. Held, that the con- 
solidation of all the debts would impede the right 
of redemption of the mortgagors and contrary to 
O, 34, R. 2, C, P. C, and i^. 61 of the T. P. Act, 
and that in the absence of a specific contract to 
the contrary, the consolidation is illegal. [Per 
Jwala Prasad and Kulwant Sahay, JJ.) Parme- 
SWARA Pandey V. Rajkishore Prasad Narayan 
Singh. 

3 Pat. 829 : 5 Pat. L. T. 646 : 1925 P. 69. 

S. .8 — Applicability — Punjab. 

The Transfer of Property Act is not in force in 
the Punjab. Its provisions are useful guides in 
deciding points of equity and are frequently so 
applied, but there is no obligation on the courts 
to use the Act as if every detail was the law of 
the Province. [Campbell, F) Dula Singh v. 
Bela Singh. 

78 I. 0. 374 ; 1925 Lab. 92. 

S. 8 — Immoveable property — Mahua 

ttees — Nature of. 

Mahua trees so long as they are attached to the- 
earth are not standing timber and as such are 
immoveable property within the meaning of the 
Transfer of Property Act. [Wazir Hussain, A. 
J. C.) Chandi V. Sat Narain, 

10 0. & A. L. R. 186 : 81 I. C. 650 r 
1925 Oudh 108 (2). 

S. 3— Notice — What amounts to-Absten- 

tion from enquiry— Equitable mortgage. 

28 C. W. N. 470 :89 C. L.L 186 : 

79 1, C 910 : 51 Cal. 86. 

S. 2— Registraiion-^lf amounts to notice. 

Registration of a document does not of itself 
amount to notice in ail cases. Whether re^^istra- 
don of a document is sufificient to inpute ^notice 
or not has to be decided on the merits of the par- 
ticular case. 18 A. L. J, 1074 foil. [Stuart, J,) 
Kali Din v. Madho. 

77 I. C. 802 : 1923 A. 169. 

S. 3 [c)~ Building for sheltering Machi- 
nery— Immoveable property— Permanent benefi- 
cial enjoyment. 

If there was a building in existence inside 
which the machinery was sheltered, it cannot be 
said that this machinery was attached to the 
building for the permanent beneficial enjoyment 
of the building itself as is contemplated in Cl. 
[cj of the definition in Sec. 3 of the Transfer of 
Property Act, 

It would be difficult, in a case of this kind, to 
speak of the machinery being attached to a build- 
ing embedded in the earth for the beneficial 
enjoyment of the building. On the other hand, 
it would seem more natural to suppose that the 
, building is really put up for the purpose ofshelter- 
ing the machinery and protecting it from the 
weather. Nor again with reference to the defini- 
tion of the immoveable property contained in the 
General Clauses Act it is possible to say that this 
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machinery was permanently fastened to anything 
attached to the earth, {Lindsay and Sulaiman, 
JJ.) Megraj V, Krishna Chandra. 

46 A. 286 : 22 A. L, J. 193 : L R. 6 A. 193 : 

78 I C, 243 ; 1924 A. 365, 

— “S. 5— Transfer of property — Definition 

not applicable to Presy. Towns Ins, Act. 

75 1 C. 203 (2). 

“S. 6 — Interest of a person's holding on 

which he has planted grove is transferable. 

The interest of a person's bolding on which he 
has planted a grove is property and is transfer- 
able under S. 6. {Sulaiman and Mukcrji,]!.) 
Baijnath Singh v. Chandrapal Singh. 

L. R. 5 A. 255 (Rev) : 1924 A. 795. 

-S. 6 — Mesne profiits — Right to — Assign- 
ment of . 

A right to mesne profits accrued due is merely 
a right to sue and cannot be validly transferred. 
[Das and Ross, JJ.) Jai Narayan P^ndey v. 
Kishan Datt Misra. 5 Pat. L. T, 581 : 

2 Pat, L. R. 306 : 1924 P. 551. 

S. 6— Right to sue— Assignment of — 

Rights of assignee. 

The sale of a right to sue for immoveable pro- 
perty does not confer on the vendee any title to 
the immoveable property and the vendee cannot 
sue for possession. {Kendall and Pidlan, A. J. C.) 
Nazir Hasan v. Moulvi Matinuzzaman. 

10 0. and A. L. R. 730 i 1 0. W. N. 337 : 

U 0. L. J. 672. 

S. 6 [efSalc of reversionary rights— 

What passes. 

The sale of a reversionary right is null and 
void. It creates no right in pyacsenti, but as 
against the vendor if the title opens in his favour, 
the vendee can proceed under S. 18, Specific Relief 
Act and claim specific performance. [Pipon,J. C.) 
^abia Khan v. Said Habib. 75 1. C, 246. 

' S. 6 (a) — Spes, snccessionis — Transfer of 

— Validity'^ 

The transfer of the bare chance of surviving 
another and succeeding to his inheritance is 
forbidden by S. 6(a), T. P. Act. {Wazir Hasan 
and Neave, A, J. C.) Dwarka Prasad v. Nasir 
Ahmed. 78 I.C. 850: 

11 0. I. J. 219; 1925 Oudh 16. 

S. 5 (e) — Contract to sell — Transfer of 

rights under — If a mere right to sue. 

Where the vendee in a contract to sell land 
transfers his rights under the contract, the trans- 
fer is not of a mere right to sue, although a right 
to sue is involved in it on breach of its condi- 
tions. The transferee can sue for specific per- 
formance or if it is refused sue for damages. 
(Campbell and MoH Sugar, JJ.) Akhtar Beg 
59. Haq Nawaz. 1924 Lah. 709. 

S. 6 [e]— Co-sharer — Assignment of right 

to profits. -dp 

The assignment by a co-sharer of his right to 
profits is an assignment of a mere right to sue 
and is invalid. (Baker, J. C.) Choonilal v. Nani 
Singh. 1924 Nag. 284. 


TRANSFER OF PROPERTY ACT. S. 6. 

S. 6 (e ) — Mesne profits — Nature of — 

Accrued profits — Assignment of — Validity. 

Mesne profits are unliquidated damages, A 
claim to mesne profits is not a claim to any debt 
or to any beneficial interest in moveable property 
and where mesne profits accrued due are assigned 
the assignment is not of an actionable claim but 
of a mere right to sue and is hence invalid. {Das 
and Ross, JJ.) Jay Narain Pandey v. Kishun 
Dutt Misra. 78 I.C. 705 (2j : 3 Pat. 575. 

— -S. 6 (e) — Partner s right to sue for ac- 

counts — If a mere right to sue — If assignable. 

A partner’s right to call upon the other 
partners to account is not a mere right to sue 
within S. 6 [e), T, P. Act and is assignable . 
[Raymond, A. J. C.) Thawerdas Jethanand v „ 
Seth Vishendas Nihalchand. 

79 I, C. 384 : 1925 Sindh 7 

S. 6 (e) — Past profits of partnership— 

Right to recover, if transferable. 

The right to recover past profits in a partner- 
ship is not a mere right to sue but an actionable 
claim which can be validly tranferred and on 
which an action can be brought. {Baker, 0. J. C.) 
Srinath V. Kanhaiyalal. 75 I. C 817. 

S. 6. (e) — Right to sue agent for accounts 

— Assignment of — Rights of transferee. ^ 

A right to sue an agent for accounts and to 
recover such sums of money as might be found 
payable by the agent is not assignable. {Suhra- 
wardy and Graham, JJ.) Khettra Mohan 
Das V. Biswa Nath Bera. 28 C. 'W. N. 894 : 

51 Cal. 972 : 1924 Cal. 1047. 

S, 6 (e) — Right to sue — Transfer of — 

Amount found due on the taking of accounts. 

Rights arising out of torts are unassignable 
but there may also be rights arising out of con- 
tracts which offend against the rule in S. 6 of the 
T. P. Act, A right to sue for accounts and for the 
recovery of money found due on the taking of 
accounts is not assignable. One useful test for 
determing the transferability or otherwise of an 
inchoate right is whether it can be attached in 
execution of a decree. The right to demand ac- 
counts or to an indefinite sum which may or may 
not be found due on the taking of accounts can- 
not be attached. {Suhrawardy and Graham, JJ.) 
Prohalad Chandra Das v. Biswas Nath Bera. 

82, I. C. 411 : 40 C. t. J. 79. 

-S. 6 (e) — Share in partnership— 'If a 

mere right to sue. 

The assignment of a share in a partnership is 
not bare right to sue. When a question arises 
whether an assignment is of a bare right to sue, 
it has to be determined on the facts of each 
particular case. {Kennedy and Bilaram, A.J. C.) 
Seth Vishindas Nihalchand v. Thawardas, 

80 I. C. 642 : 1925 Sindh 18. 

S. 6 (e) — Title in dispute — Effect. 

1924 Oudh 62. 

S.6 (h) — Sale deed — Champertons nature 

— Legality. 

Where a transaction which purports to be a 
sale deed is of a champertous nature it is immoral 
and Opposed to public policy and hence invalid. 
(HalUfax, A.J.C.) Hemraj v. Trimba^Kunbi. 

19^™ad. 146, 
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TRANSFER OF PROPERTY ACT, S. 8. 

S. 8— Sale of house— What passes- 

Fixtures if pass — ^English law if applicable 
Narayana Sa V. Balagurusami Nadar. 

(1924) M, W. N. 43 : 75 I. C, 838 
1924 Mad. 187 

S. 10—// applies to ike Punjab, 

S. 10. Transfer of Property Act embodies a 
sound and equitable principle which should 
be applied to the Punjab. An absolute restriction 
in perpetuity on every sort of alienation for any 
purpose by a donee of land should not be recog- 
nized and enforced. [Harrison, J.) Nand Singh 
■V. PARTAP Das. 1924 Lab. 674. 

; ^ Ss, 10, 14 — Covenant in sale deed — Res- 

traint an alienation — 'Remoteness. 

The vendee of a house covenanted to live in 
the house himself, not to sell it piecemeal and if 
he wanted to sell it to give the option of first re- 
fusal to the vendor and his heirs at a certain 
fixed price. Held, the covenant was not void for 
remoteness or as a restraint on alienation. 
{Kincaid, J. C. and Kennedy., A.J.C.) Khenchand 
Ramdas V. Mohson Shah. 80 I. C. 962. 

' 10 — Grant of absolute estate — Res^- 

traini on alienation. 

Where in a grant of an absolute estate, there 
iS a clause restraining alienation except to a 
specific class of parsons, the restraint is void. 
.{Wazir Hasan, J.C.) Teja Si.ngh v. Moti Singh. 

1 0. W. N. 423 : 10 0. & A. L R. 1004 : 

80 I. G. 918 : 1935 Oudh 125. 

" — 10 —Restraint on alienation of estate 
— Term embodied in a compromise — If void. 

Restrictions on the power to alienate land with 
full proprietary rights is a derogation from the 
full proprietary rights and is consequently void 
though it 13 the result of compromise, {Shadi 
Lai, C. J, and Rossignol, J.} Partap Das v. 
Nand Singh (1924) Lab. 729 (1). 

S. 14 — Contract of pre-emption— If 

offends ru^e against perpetuities. 

When a contract of pre-emption is entered into 
by the proprietors of a village there is no trans- 
fer of any property effected at all. S. 14 of 
the Transfer of Property Act, therefore, in terms 
cannot apply to it. If it be conceded that a con- 
tract of pre-emption does not create any interest 
in land it would be very difficult to contend that 
■such a contract comes within the rule against 
perpetuities. Such a rule Cannot apply unless 
an interest in land purports to have been created. 
{Lindsay and Sulaiman,, //,) Basdeo Rai v. 
JhaGRu Rai. 66 A. 333 ; 1924 A. 400: 

22 A. L. J. 265 : L. R. 5 A. 3 1. 

S. 14— Rw/ij against perpetuities — 

.Reservation of interest in property sold for bene- 
fit of himself and his descendants — Legality of . 

There is nothing to prevent a vendor from re- 
serving a certain interest in the property com- 
prised in the sale for the benefit of himself, and 
his lineal male descendants without any power of 
alienation subject to the reversion of that interest 
in case there were no male descendants left to 
■enjoy the benefit of that reservation, The reser- 
vation of such an interest does not offend against 

Y D 1924—70 


; TRANSFER OF PROPERTY ACT, S. 41, 

^ the rule of perpetuity or involve the laying down 

■ of a rule of succession varying the ordinary law. 
On the other hand it merely amounts to the cut- 

: ting of a certain interest out of the property sold 

■ for a limited purpose and the vendee becomes 
fully entitled to the whole, when the interest so 
created dies out. [Kanhaiya Lai, J.) Sukhdko 

! V. Ram Newa2. L. R. 5 A. 727 : 

i 82 I. C. 326 : 1925 A. 65. 

i S. 35 — Grant of permanent I ease by prior 

. holder — Riceipt of rent — If amounts to election. 

: Where a permanent lease is granted by a prior 

; holder of an estate and the successor receives 
I rent without knowing of the circumstances in 
i which the lease was granted or of the terms on 
I which it was held, he does not know of his duty 
I to. elect and the acceptance of rent does not 
j amount to an estoppel or waiver. {Kanhaiya 
I LalJ.) Gopi Koeri v. Mt Raj Roop Koer. 

78 r. C. 191. 

S. 39 — Apportionment of rent — Agricul- 
tural lease — Acquisition of proprietary interest 
by Patnidar— Effect of. 

Under the terms of Patni, rent was payable in 
ten monthly instalments and the last kist was 
i payable before the end of the agricultural year, 
j i. e., to say in Magh. In Falgoon 1326 B. S, there 
I was a partition between the co-sharers under 
j which the whole of the proprietary interest pass- 
t ed to the patnidar. Held., that the patnidar was 
j bound to pay the whole rent for the year though 
I he became the proprietor before the end of year 
I as there was no contract between the parties for 
j apportionment of rent, l^ent does not accrue 
from day to day but is payable according to the 
terms of the contract. {Greaves and Chakravarti , 
JJ.) Satya Bhupal Banerjre V. Rajnandini 
Debi. 28 C. W. N. 1039 : 1924 Cal. 1069. 

S. 40 — Contract of pre-emption — Enforce- 
ability against purchaser, 

A contract of pre-emption though not amount- 
ing to an interest in or easement of land, 
certainly creates a benefit of an application in 
favour of the other parties and is attached to their 
proprietorship. Such a contract, therefore, under 
the law can be enforced against all gratuitous 
transferees and even against transferee for con- 
sideration with notice. A fortiori such a contract 
could not be held to be unenforceable against the 
heirs of the contracting parties. 

A contract of pre-emption can be enforced 
against the personal representatives as . well as 
transferees of the original parties in the same 
manner and to the same extent as the restrictive 
covenants mentioned in the earlier part of Sec- 
tion 40 of the Transfer of Property Act. {Lind- 
say and Sulaimav, JJ.) Basdeo Rai v. Jhagru 
Rai. L. R. 5 A. 161 ; 22 A. L. J. 265 : 

46 A, 333 : 1924 A. 400, 

S, 41 — Co-sharer entered as owner in 

revenue records — Mortgagee — Title of. 

Where some alone of several co-sharers are 
entered in the revenue records as owners and on 
the basis of that a mortgagee entered into a mort- 
gage with them, his title is protected under S, 41, 
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TBANSFEE OF PROPEETY ACT, S. 41. 

T. P. Act. {Lindsay and Kanhaiya Lal^ JJ,) 
Mubarak-uN‘Nissa z;. Muhammad Raza Khan. 

L. E. 5 A, 267 ; 22 A. L. J. 307 :79 I. C. 174 ; 

46 A. 377 : 1924 A. 384. 

S. 41 — Notice of dispute about title — If 

transferee can be said to have good faith — Effect 

of. 

A person who purchases property from another 
knowing that with respect to it a suit had been 
filed by a third party against his vendor cannot 
be said to have acted in good faith within the 
meaning of S. 41, T. P. Act (Abdid Raoof and 
Abdul Qadir, JJ.) Ragho v, Dwarka Das. 

1924 Lah. 738. 

S. 41 — Transferee from Hindu widow — 

Not entitled to the benefit of the section. 

A transferee from a Hindu widow who takes 
the property from her before the reversioner's 
right has accrued cannot successfully plead the 
bar of S 41 of the T. P. Act. It cannot be said 
that the transferee has taken from an ostensable 
owner who was in possession with the consent 
express or implied, of the reversioners. [Sulaiman 
and Kanhaiva Lai, JJ) Shib Deo Misra v. 
Ram Prasad^ 22 A. I. J. 690 ; 46 A. 637 ; 

1925 A. 79. 

S, 43 — Applicability —Absence of title 

known — Subsequent acquisition of title— 'Effect. 

The principle of S. 43, T. P. Act will not apply 
to a case where the transferee knew of the ab- 
sence of title in his transferor. In such a case 
even if the transferor acquires title subsequently 
it will not enure to the benefit of the transferee. 
{Wazir Hasan and Neave, A. J. C.) DwaRKA 
Prasad v. Nasir Ahmed. 

11 0. L. J, 219 : 78 I. C. 850 : 19:?5 Oudh 16. 

S. 43— Applicability of sale by Official 

Receiver prior to order vesting property in him 
— Subsequent order of court vesting property in 
him— Effect of — Sale valid. See PROV. Ins. Act, 
Ss. 2 and 27. 47 M. L. J. 749. 

S. 43 — Estoppel — Transfer by unautho- 
rised person — Acquisition of title subsequently. 

The owners of certain properly which had 
been mortgaged sold the equity of redemption to 
one Anant. In execution of a decree on the 
mortgage the properly was sold and purchased 
by Anant. In the meantime the original owners 
of the property sold it to the plaintiff who obtain- 
ed possession. The original owners disputed 
the execution sale but eventually compromised it 
in 1913 whereby the property was sold with the 
assent of the plaintiff to the first defendant and 
Anant was paid oft from the sale proceeds. Sub- 
sequently the plaintiff who was dispossessed by 
defendants sued for possession. Held, that the 
suit was not sustainable andithat there was no 
estoppel of which the plff. could take advantage. 
[Macleod, C. J. and Crump, /,) Ramksishna 
Martoba V. Anusuyabai Narayan. 

26 Bom. L. K. 173 : 1924 Bom. 300. 

AZ'— Mortgage of {wife's property by 

husband as agent — Death of wife— Husband 
succeeding to a share of the property— Mortgage 
if can be enforced against husband. 


TRANSFER OF PROPERTY ACT, S. 51. 

Plff. was the mortgagee of certain properties- 
belonging to a Mahomedan lady, the document 
having been executed by her husband as her 
agent. The plff. sued both the husband and the 
wife on the mortgage and the wife pleaded that 
the mortgage was unauthorised and not binding 
on her. The husband did not deny execution of 
the deed but put forward other pleas. The court 
below dismissed plaintiff’s suit holding that the 
power of attorney in favour of the husband was 
not explained to the wife and that the mortgage 
was not binding on her. Pending an appeal by 
plaintiff, the wife died leaving the husband as heir 
to one-fourth of the estate. Held that the plaintiff 
could at his option seek a remedy against the 
property which had come by inheritance in the 
hands of the husband from the wife, inasmuch as. 
the husband actually received the money paid by 
the plaintiff on the mortgage and had further 
acknowledged that the debt was valid and subsist- 
ing, 34 A. 455 ; 99 C. 749; 7 C. 245 Ref. {Lind- 
say and Sulaiman, JJ.) Aisha Bibi v. Mahfuz- 
UN-NISSA Bibi. 46 A. 310 : 22 A. I. J. 205 : 

78 I. C. 180 : L. R, 5 A. 97 : 1924 A. 362. 

S, 43 — Principle of — If exhaustive of the 

doctrine of equitable estoppel in India — Void con- 
tracts. 

The principle of S. 43. T. P. Act is a principle 
of law generally known as feeding the grant by 
estoppel. If an assignor with defective title pur- 
ports and intends to make an assignment for value- 
and thereafter acquires an interest in the property- 
such interest is available in equity to make the 
assignment effectual. There is nothing in the 
provisions of S 43 or any other law in force in 
India which would preclude a court from giving 
effect to this principle. 

But a contract vphich is void ah initio cannot be 
validated by the provisions of S. 43- If the con- 
tract purports to transfer property which the law 
makes inalienable that contract cannot be given 
effect to on this principle., (Cuming and Wacir 
Hasan, A. J. C.) Mohan Singh v. Sewa Ram. 

10 0 & A. L. R 217 : 10 0, L. J. 424 r 
75 I. C. 579 : 1924 Oudh 209. 

S. 43 — Title by estoppel — Sale by official 

Receiver — No vesting order — Subsequent passing 
of vesting order — Effect of. See Provl. Ins. Act, 
Ss. 2 & 27, 47 M. L. J. 749. 

S. 43 — Transfer of share by co-owner — 

Transferee not affected by acts subsequent io' 
transfer 

A transferee of the share of a co-owner, is- 
only subfect to the liabilities existing at the time 
of his transfer and cannot be saddled with in- 
cumbrances created subsequent to his transfer. 
{Kinkhede, AJ.C.) Chandrasekhar 59. Abidalli.. 

80 I. C.920 r 1925 Nag, 68, 

S. 61 — Knowledge of absence of title— 

Effect. 

A person who plants trees on another’s land,, 
knowing he has no valid title to it, cannot claims 
i compensation for loss suffered. {Hallifax, A J. 

^ C,) Mt. MUNNA V. Suklal. 1924 Nag. 142.. 
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TEANSFEE OF PEOPERTY ACT, S. 62. 

— -S. 52’-^Alunee after preliminary but 
before final decree — Lis Pendens. 

An alienee pendente Hie (after preliminary 
decree but before final decree) is bound by the 
decree and cannot be allowed to re-open questions 
already decided in the suit nor can he sue for 
the establishment of his title. {Baker, J. C-) 
Lachiram V, Bholu. 

82 I. C, 452: 1925 Nag. 132. 

S. 52-— Lease pendente lite— Validity 

Lesise^ pendente lite cannot be avoided if the 
granting of them was an ordinary and reasonable 
incident of interim beneficial enjoyment. If it 
can be shown they are of such a nature that the 
lessor would have granted them even if he had 
known that he was to Icontinue indefinitely as 
owner of the property, the same are valid. {Halli- 
fax, A. J. C.) Karu V. Pandia. 

1924 Nag. 226 

• S.62 — Lis pendens — Administration suit 

—Mortgage during pendency of^ \ 

A creditor of a deceased person sued his heirs , 
for recovery of money due from him, for sale of j 
certain pledged goods and if necessary for adroi j 
nistration of his estate. The heirs executed a | 
mortgage of immoveable property which had be- 
longed to the deceased for a debt due by him. 
Subsequently an order was made in the suit for 
administration of the estate. Held that the mort- 
gage was not affected by the doctrine of lispen- 
dens. [Sanderson, C /. and Walmsley, J.) 
Bepin Krishna Ghose v. Byom Kesh Debi. 

1925 Cal. 896 (2) : 51 C. 1033. 

— -S. 52 — Lis pendens — Administration — 

Suit — Sale by administrator-^ N ot affected. 

The executor’s or administrator’s power of 
disposal over the assets is not at all controlled or 
suspended by the mere commencement of an 
action on the part of a creditor of the deceased 
for the administration of the estate; for the power 
of the personal representative to alienate and 1 
make a good title to any part of the assets con- 
tinues until there has been judgment in the 
action. Where a creditor or one of the next of 
kin institutes an administration action against au 
executor or administrator, the mere institution of 
the action or obtaining of a mere administration 
decree does not ordinarily deprive the executor 
or administrator of the general power to dispose 
of assets, unless and until the plaintiff has ob- 
tained an order appointing a receiver of the 
estate or at least an injunction restiaining the 
executor or administrator from exercising the 
powers vested in him. {Heald and Leniaigne, JJ.) 
Lee Lim. Ma Hook v. Saw Mah Hone. 

2 Bang. 4 : 79 I. C. 729 ; 1924 E. 221. 

^S. 52 — Lis pendens — Court sales — Doc-: 

trine if applUcable to—Suit for specific perfor- 
mance. 

It might be taken as settled law that the rule of 
Us pendens applies to Court sales Consequently 
pending a suit for specific performance of a con- 
tract for the sale of immoveable property the 
vendor could not transfer the property to a third 
person so as to defeat the plaintiff’s claim. What 
the vendor could not do could not be done by the 


TEANSFEE of PEOPEETY act, S. 53, 

court by selling the property which was the sub- 
ject-matter 01 litigation. 27 B 266 : 25 C. 179 P. 
C. Ref. [Macleod, C. /, and Shah, J.) Bh ASKAR 
Mahadev V Shanekr Vithal. 

26 Bom. I. E. 418 : 80 I. C 453; 1924 Bom. 467. 

S. 52 — Mortgage-Lease after mortgage 

suit was filed — Liability of lessee to mortgagee — 
Pre-payment of rent— Effect 

Where after the ii'Stimtion of a suit on a mort- 
gage, ihe mortgagor leases the property and re- 
ceives the rent for a certain period as advance^ 
such payment is not binding on the mortgagee as 
the lease is affected by Hs pendens The payment ' 
to be valid must have been of rent accrued due 
at that time and without notice of the mongaee 
or where the lease was .before the mortgage if 
the mortgagee' has failed to make enquiries 
about the title of the le^^see in possession. After 
a mortgage is created, the mortgagor’s powers of 
leasing are limited, {C. C. Ghosh, J.) Kiran 
Chandra Bose v. Dutt and Co. 

29 C. W. N. 94: 40 C. L. J. 500: 1925 Cal. 261 . 

S. 52 — Mortgage suit — Pendency of — 

Lease— Rffer.t. 

A lea'se granted by the mortgagor during the 
pendency of a mortgage suit 'akes effect only 
subject to the result of the litigation and cannot 
affect the rights of the true owr er. [Prideaux, A. 
J. C.) Motilal Gulabsao v. Ganpat Rao, 

1924 Nag. 211, 

S. 52 — Suit for maintenance — Declara- 
tion of charge — Ex'*cution sale of properties — 
Lis pendens. See Mortgage, Prior Subsequent. 

46 M. L. J. 258. 

S. 52 — Suit to set aside mortgage, decree 

— Pendency of — Purchaser at execution sale— If 
affected. 

Where a mortgage decree obtained against a 
Hindu widow is being challenged by way of suit 
by the reversioners, the purchaser at the sale 
during the pendency of the suit is affected by Us 
pendens and cannot be said to have acted in good 
faith. (Heave, A. J. C) Basawan v, Natha. 

1 0. W. N 319: 10 0 dr, A. L E. 857: 

82 I. C 747: 1925 Oudh 30 : 11 0 L. J 452. 

S. 53 — Applicability to the Punjab — Test 

for judging validity of transfer — intention — 
Purchaser in good faith — Rights of. 

The Transfer of Property Act though not ap- 
plicable in terms to the Punjab, the principles 
contained therein apply, 

The irnowledge and intention of the transferee 
are the determining factors in these cases. If be 
buys in good faith and for valid consideration, 
his purchase cannot be set aside by reason of the 
transferor having sold the property for the ex- 
press purpose of defeating or delaving creditors. 
It is question ol fact in each case if the trans- 
feree purchased in good faith without knowledge 
of the transferor’s object for selling. (Abdu 
Raoof and Fforde, JJ.) Ibrahim v. Jivan Das 

1924 Lah, 707. 

S, 53- Covers transfer for defeating 

future creditors — Transfer due to natural love 
may yet be fraudulent — Question depends om 
circumstances of each case. 
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TEANSFER OF PROPERTY ACT, S, 53. 

It is not necessary under S. 53 that the credi- 
tor impugning the alienation should have been a 
creditor at the time of the alienation. If a person 
makes a transfer of his property, in view of his 
becoming a debtor, or of getting a decree passed 
against him in the future, and if the object of the 
transfer is shown to have been to defeat the 
claims of such creditors, S.53 will cover the case. 
That the deed of the transfer was not executed 
gratuitously but on account of natural love and 
affection does not necessarily imply that the in- 
tention was Dot to defeat creditors. A man may 
make a transfer to his wife or a near relation of 
his to defeat creditors. The question has to be 
decided on evidence, as to the circumstances 
under which the transfer was made. [Krishnan 
and Odgcrs, JJ.) Raj.vgopala Chetty v, Siva- 
GAMI Ammal, 20 L. W. 538 : 

35 M. L. T. 100 (H.C.): 82 I. C. 945 : 

(1924) M. W. N. 869: 1924 Mad. 779, 

S 53 — Debtor preferring on5 creditor to 

another — Effect of. 

In a case in which no consideration of the law 
of bankruptcy or insolvency applies there is 
nothing to prevent a debtor paying one creditor 
in full and leaving others unpaid although the 
result may be that the rest of his assets will be 
insufficient to provide payment of the rest of his 
debts. [Wazir Hasan, A. /. C.) Mx, Zohra Bibi 
V. Ganesa Prasad. 78 I. C. 106. 

S. 53 — Execution of decree — Attachment 

in — Property attached subject of contract for sale 
prior to attachment— Decree in suit for specific 
•performance of contract for sale brought after 
attachment or delivery of possession to vendee — 
Attachment creditor not made a party to the suit 
— Rights of vendee of attaching creditor— Ven- 
dee’s title prevails. See C. P. Code; S. 64. 

46 M. L. J. 361. 

S Fraudulent transfer — Avoidance 

-of — Mortgage in part supported by consideration - 
Transaction intended to defeat creditors — Mort- 
gage not wholly void — Debts discharged by trans - 
fer intended to defeat creditors — Proof of — Onus 
on transferee. 

Where a part of the money advanced under a 
mortgage is applied for the discharge of the debts 
of the mortgagor, the mortgage cannot be held 
to be wholly void, under S. 53 of the Transfer of 
Property Act even where it appears that the 
transactiou was intended to defeat credilors of 
the mortgagor. 

Converting immoveable property into cash is 
the most obvious and effective mothod of defeat- 
ing and delaying creditors. 

Where a mortgage document has been executed 
under circumstances which show that the object 
-of the transaction was to defeat creditors of the 
mortgagors, the onus lies heavily on the mort- 
gagee to prove the existence of the debts alleged 
do have been discharged from and out of the 
amount advanced under the mortgage. {Phillips 
^-and Venkatasubba Rao, J/.)Loorthi Odayar v. 
-Gopalaswami Aiyar. (1924) M W. N. 117 : 

19 L. W. 136: 1924 Mad. 450: 80 I. C. 147: 

46 M.I. J. 126. 


TRANSFER OF PROPERTY ACT. S, 54. 

g. 53 — Fraudulent intent to prefer one 

creditor~No bona fides — If enforceable. 

Where a transfer is not made in good faith but 
with the intention of preferring some creditors 
and to defeat others, the same is unenfnrce?ible. 
{Kinkhede, A. /. C.) Sheikh Gani v. Sitaram. 

1924 Nag, 318. 

S, bZ —Fraudulent transfer — Benami sale 

— Fraud on creditors — Right of transferor to re- 
cover property. 

So long as a benami transaction does not con- 
travene the provision of the law, the Courts are 
bound to give effect to it. But where the object of 
the transaction is to defraud third persons and 
the fraudulent purpose has been effected, the 
maxim in pari delicto potior est conditio possi- 
dantis applies and the Court will help neither 
party. On the other hand, where the purpose of 
the fraud is not carried into execution, the mere 
intention to defraud will not deprive the true 
owner of his right of recovering his property. 33 
Cal. 967; 35 I, A 98 followed. {Wazir Hasan, J.C. 
and Pullan, A. J. C.) Bansidhar v. Lala Ajo- 
dhiya Prasad. 10 0. & A. L. R. 701. 

11 0. L. J. 619; 82 I. C. 333: 27 0. C. 175: 

1 0. W. N. 248; 1925 Oudh 120. 

S. bZ— Inadequacy of consideration — 

Fraud. 

Mere inadequacy of consideration does not 
raise a presumption of fraud under S, 53, T. P. 
Act and is not a ground for refusing to enforce 
possession under the transfer. {Kotval, A. J. C.) 
Doha v. Govind. 1924 Nag, 124. 

S. 53 — Transfer in fraud of creditors— 

Future creditors — Transfer with a view to becom- 
ing a debtor. 

It is not necessary under S. 53 of the Transfer 
of Property Act that the creditor impugning the 
alienation as a fraud on creditors should have 
himself been a creditor at the time of alienation. 
If a person makes a transfer of his property in 
view of his becoming a debtor or of getting a 
decree passed against him in the future and if the 
object of the transfer is shown to have been to 
defeat the claims of such creditors S. 53 will 
cover the case. The mere fact that a deed of 
settlement was executed on account of natural 
love and affection does not necessarily show that 
the intention of the transferor was not to defeat 
his creditors. A man may make a transfer to his 
wife or any other near relation of his so as to de- 
feat creditors. Where a father transfers all his 
properties to his second wife after his son by the 
first wife had brought a suit for account and for 
the delivery of his share of the family property, 
thQ transfer is prima facie fraudulent. [Krishnan 
and Odgers, JJ.) Rajagopala Chetty v. Siva- 
GAMI Ammal. 20 L. W. 538 : (1924) M.W.N. 869 : 

82 I. C. 945 : 35 M, L. T. (H. C,) 100 : 

1924 Mad. 779. 

S. 54— Agreement to sell — Interest in 

land — Right of pre-emption. 

An agreement to sell land does not create an 
Interest in the property and a pre-emption Suit 
cannot be maintained with respect to it. [Koiwal, 
A. J.C.) Tukaram V. Ukarda, 1924 Nag. 327. 
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transfer of property act, S. 54. I 

Ss, 54 and 14 — Contract of sale — Rule ' 

against perpetiuties— Contract when repugnant to 
—Contract Act. S. 37. L. R. 5 A. 17. 

S. 54 — Ejectment suit — Agreement to sell 

— If can be 'pleaded in defence — Specific perfor- 
manoe — Barred— Effects 

Though S. 54, T. P. Act is mandatory as to the 
acquisition of title in a contract of sale, a person 
in possession of property under an agreement of 
sale and who has performed his part of the con- 
tract can set it up in defeuce even though at that 
time a suit by him for specific performance would 
be barred. In a suit in ejectment, what plaintifi 
has to show is not only his title but his right to 
immediate possession — Case law discussed. 
[Brown, J .C.) Maung Po Tha v. Maung Ba Din. 

76 I. C. 141. 

S. bA—Essentials of valid sale, 

In a real sale, there must be transfer of owner- 
ship and the payment or promise of price. If 
either of these is absent, it is not a sale. 

Where a sale deed recites the vendee has 
already spent a sum of money for the vendor’s 
litigation and that the vendor receives 
another sum which he dep'^sits with the 
vendee for further costs of litigation, it does not 
amount to a valid sale. [Hallifax, A. J. C.) 
Hemraj V. Trimbak Kunbi. 1924 Nag. 149 

S. 54 — Non-payment of purchase money 

— Effect of entering higher consideration in sale 
deed. 

In i sale of immoveable property, where non- 
payment of the purchase money or the fact that 
the consideration shown is higher than what ac- 
tually passed does not prevent title passing. [Kan- 
haiya Lai, J.) Mt. ISLAM Fatima v. Tamiz Ali. 

75 I. C. 111. 

S. 5A—Sale of land — Agreement for sale 

— Delivery of possession — No registered convey- 
ance — Suit in ejectment — Defence — Evidence Act 
S. 91. 

. Proof of a valid agreement for sale is a good, 
defence to a suit for possession brought by the 
seller against the purchat-er in a case where ow- 
ing to failure to execute and register an instrument 
there has been no legal conveyance of title from 
the seller to the purchaser and where a suit for 
specific performance of the agreement for sale 
would not be barred bv limitation. Evidence of 
a prior contract of sale is admissible where the 
sale has failed to take effect for want of a regis- 
tered conveyance, 46 M. 919 ; 24 M. 377 : 42 C. 
801 tP.C.) foil. [Robinson, CJ, Heald, May Oung 
Leniaigne and Carr^ JJ.) Mg. Myat Tha Zan v. 
Ma Dun. 2 R. 285 : 3 Bur. L J. 78 : 

81 I. C. 857 : 1934 Rang. 214. 

^ S. 54'-~Oral sale — Land worth more than 

Rs. 100 — Possession given — Subsequent register- 
ed sale to another— Effech 77 I. C. 306 : 

1924 Bom. 150. 

-S. 54 — Sale of lands — Contract for- -Duty 

of vendor to make out a marketable title — 
Payment of earnest nwney — Title subsequently 
discovered to be defective — Rejund of purchase 
money — Estoppel — Waiver — Right to rescind 
contract. 


TRANSFER OF PROPERTY ACT, S. 54. 

The moneys in dispute were paid by the plain- 
tift as earnest money and as part payment of the 
purchase money for the purchase of a house in 
Bombay from the defendant. The latter had 
contracted to try the property for Rs. 1,28,000. 
The contract was made on 29-11-19. The vendor 
agreed to make out a marketable title free from all 
reasonable doubts subject to a lease of 1901. The 
owner of the land on which the house stood had 
granted a lease of the property on 29th Septem- 
ber 1860 for a period of 99 years with a coven- 
ant for renewal for a like period to the vendor. On 
7*3-1901 the land has been sublet with the same 
conditions and stipulations as those contained in 
the head lease by the vendor. The defendant pur- 
chaser in his turn agreed to sell the property to 
the plaintiff for Rs. 1,72,000 on 20-1-1920. It was 
agreed that the vendor was duly to make out his. 
title marketable and that the sale was to be com- 
pleted in two months. A sum of Rs. 10,000 was- 
paid as earnest money under the contract. On 
21-2 192U the plaintiff agreed to sell the house to 
certain third persons at a profit of Rs. 18,000 on 
the same conditions subject to which he had pur- 
chased. The sale wms to be completed on 31st 
May 1920. Both the plaintiff as well as the de- 
fendant engaged the same solicitors and at the 
time of the contract they were not aware of the 
leasehold character of the property. The solici* 
tors investigated the title under the first contract 
and advised the purchase. The plaintiff paid. 
Rs. I,20j000 on account of the purchase money 
on 14-4-1920. The owner of the house, the plain- 
tiff’s solicitors and the defendant all met on 20-4-20 
and the owner was paid Rs. 1,16,000 by the soli- 
citors being the balance of the purchase money 
and he passed an assignment of the property di- 
rect to the plaintiff. The defendant not having 
received Rs, 46,000 the balance of his purchase- 
money from the plaintiff refused to sign the 
assignment in token of his assent. The solici- 
tors of the plaintiff's vendees when called upon to 
complete the sale, refused to do so on the ground 
that the property was leasehold property and that 
the lessee might or might not exercise his option 
to renew. The plaintiff answered the requisition 
by saying that there was a covenant for renewal 
of the lease in perpetuity and that there was there- 
fore no defect in title. On an originating sum- 
mons taken out by plaintiff the court held that 
the title was not marketable and on the same day 
the plaintifL’s solicitors wrote bacE putting an end 
to the contract. The plaintih thereupon sued for 
recovery of the earnest money and the purchase 
money paid by him to the common solicitors and 
I also for costs and expenses incurred. The defen- 
dant resisted the suit on various grounds and 
counter-claimed that he was ready and willing 
to execute the assiguraent on receipt of Rs. 46,000 
from the plaintiff. Held that the defendant was 
j not in a position to make out a marketable title 
and that there was no waiver by the plaintiff of 
the stipulation in the contract of sale that the 
vendor was to make out a marketable title. The 
purchase money having been paid on account of 
an honest error of judgment on the part of the 
plaintiff’s solicitors the plaintiff was entitled to a 
refund of the same. Though there may be an ef- 
fectual waiver of any stipulation in an agreement ik 
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must be intentional and based upon a full know- 
ledge of the circumstances. If the purchaser enters 
into possession or pavs the whole or part of the 
purchase money or does other acts, which a pur- 
chaser is not bound to do, till a good title has been 
made, he may be deemed to have waived objec- 
tions to the t tie. The question as to whether 
objection as tide has been waived is o le ot fact 
.and it may be that under certain circumstances the 
payment of purchase money may indicat a waiver 
on his part* Bat action induced by an honest 
mistake on the part of the solicitors does not 
ammnt to a waiver give rise, to an estopoel. 
{Shah, A. C. J. and Kincaid^ /.) Meghji lMooRji 
■v. Tyeballi Kamruddin. 26 Pom, L. R. 1019 

1925 Bom. 64. 

-S. -Transfer of undivided share 

immoveable property — Tangible immoveable pro- 
perty — Oral sale under Rs lOO io be accompanied 
by delivery of possession, 

A share in undivided immoveable property is 
“tangible immoveable property ’ within the mean- 
ing of S. 54. Transfer of Prop-^rty Act and if the 
purchase price of such share is under Rs. 100 the 
agreement for sale mast be accompanied by deli- 
very of possession. (1911) LI I. C. 673 followed. 
{Carr, J.) Maung Hoe Kyin v, Pe Hla Gyi. 

3 Bur. L. J. 63 : 1924 R. 267. 

S, Unregistered sale — Delivery of 

possession — Document admissible to prove nature 
of vendee' s possession. 

Where there has been a sale with delivery of 
-possession the effect of the t'-ansaction is not 
destroyed by reasm of an unregistered sale deed 
having been ej^ecuted at the time. The sale deed 
can be referred to, to show the nature of the 
vendee^s possession. (Daniels, J.) Daya Ram v. 
.SiTA Ram. L. R 5 a. 317 : 79 I. C. 394. 

S. Contract for sale of land and buil- 
ding— Duty of vendor io produce a marketable 
title — Property mortgaged to a firm — Release by 
one of the partners— Effect of. 

On 21^10—1919 the owner of a building had 
agreed to sell to defendant for Rs. 2, 45,000 
The sale was to be completed in six months. The 
vendor agreed to make out a marketable title free 
from all rea'^onable doubts. The defendant 
agreed to ’•esell the building to the plaintiff for 
Rs. 2,95,000 and received Rs 20,000 as earnest 
money The agreement of sale was made subject 
to the conditions of the prior sale. In Mav 1918 
and September 1918 the owner had m^rigaged it 
by deposit of title deeds and bv a registered mort- 
gage respectively the said building for Rs. 70,000 
and 30.000 to two firms of bankers. Both these 
mortgages were paid off on 23 -12—1918 At that 
Time the first mortgagee passed a release which 
was signed “ Jayantilal Mothilal and Cn. by their 
partner Harilal Mothilal” . The legal mortgagee 
also executed a reconveyance of the moitgage to 
him. It was signed “ Venilal Bhaic-handba & 
■ Co by partner Venilal Bhaichandbai.” On the 
same day the owner took from each of the execu- 
tants a declaration that the declarant Was a part 
ner duly autherised to accepted a discharge of 
'the mortgage. Title deeds of the house were in 
» due course submitted to the vendee’s attorneys 
>who on 21— 4— -1920 required proof that the ex- 
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ecutants of the two release- deeds were partners of 
the hrms of the mortgagees and also that they 
were authorised to receive payment of the 
mortgage amDunt on behalf of the firm. 
The vendor’s attorneys did not comply with the 
requisition but stated that the production of the 
release deeds and the original title deeds were 
sufficient to satisfy the vendee. Eventually 
on 7-10-1920 the purchaser’s attorneys alleging 
that the vendor was not “ willing to comply with 
the said requisitions and to make out a marketable 
title to the property” demanded return of the 
earnest money. The vendor’s attorney responded 
on 12-10-1920 that the purchaser would not com- 
plete the sale on the frivolous excuse that the 
title was not marketable and intimating that the 
vendor bad forfeited the earnest money. In a 
suit by the purchaser to recover the amount of 
the purchase money. Held that the requisitions of 
the vendee’s attorneys were reasonable and had 
not been complied with. The vendor ought to 
ha ■ e shown Who the individuaUpartners of the 
two firms who lOok the mortgages were and that 
the person who purported to give a discharge 
nad been duly authorised to execute a release of 
the pr jperties from the mortgage. On the facts 
stated to the purchaser the title was not free from 
reasonable doubt and he was right in refusing to 
complete the purchase, The suit was therefore 
decreed. 

Quaere : Whether it is competent to a partner 
in tue absence of express authority, to mortgage 
parlweiship property either by deposit of title 
deeds or by legal mortgage. J6 B. 568 ; 19 M. 
471 ; 31 M. 2u6 ; 4 A. 437 Ref. [Marion and 
Kincaid, JJ.) Hirachand v, Jayagopal. 

26 Bom. L. R. 1049 : 1925 Bom. 69. 

S. 56 — Sale oj land — Covenant to pay an 

annual sum by vendee — Rights of purchaser from 
vendee 

Plaintiff’s predecessor-in-title sold certain lands 
to the oefendanfis predecessor-in-title and the 
latter agreed to pay the former and his defendant 
a sum of Rs. 20 annually for worship ol God. 
The defeiida d purchased the lands from a pur- 
chaser from the original vendee. Held, that the 
covenant did not run with the land and bind the 
defendant. There is no such thing as between a 
vendor and purchaser as a covenant to pay money 
running with the land, [Rankin and Ghose,Jj,) 
Mohini Mohan Roy v, Ramdas. 

28 C. W. N. 271 : 80 I. C. 210 : 

. 39 C. L J. 532 : 1924 Cal, 487. 
— S. 55 — Sale of land— Vendor and pur- 

chaser — Unpaid purchase money left with vendee 
I ill minor attained majority— Lien not lost. See 
Hindu Law— M iNOR. 47 M# L. J, 737. 

S. 55 (1) (g) — Covenant for iille— Contract 

to the contrary — Statutory covenant excluded. 

The piaiiititf obtained a sale-deed from ttie de- 
fendants foi a sum of R-^. 6,500. It was stated in 
the sale deed that the property was subject to 
only one incumbrance of Rs. 4,000.It was further 
stated that there was no other incumbrance, and 
»f any party either as a co-sharer or as an eneqm- 
braacer laid a claim and if, as the result of such a 
claim, any portion of the property was lest, the 
, vendors would indemnify the vendees to the ex- 
' tent of tbe whole of the purchase money in case 
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the whole of the property was lost, or in the case 
of a partial loss, to the extent ot a proportionate 
amount ot the purchase money. Subsequently a 
mortgagee ol the year 1882 sued and obtained a 
decree lor sale for Rs. 13,000 and odd. The 
plaintiff paid up the amount and sued for its re- 
covery with interst from the defendant. Held 
that the express covenant excluded the statutory 
-covenant and the parties having substituted an 
express contract in the case of an incumbrance 
being found out cannot throw it out and rely on 
a statutory contract. Consequently in the circum- 
stances that happened the plaintiff was not en- 
titled to any reliet, {Mukerji and Dalai, JJ.) 
Ram ChandeRz). Bhagwati. 22 A. L. J, 576 : 

L. E. 5 A. 382 : 79 I. C. 590 : 1924 A. 937. 

8.55 (1) (g ) — Leasehold property — Sale 

of — Liability of seller to pay rent accrued due up 
to date oj sale. 

Where leaseholder prooerty is sold, the seller 
is bound to pay under S, 55 (1) (g), T. P. Act, all 
.rent accrued due in respect of the property up to 
the date of sate, during his tenancy or that of a 
person througn whom he claims otherwise than 
by purchase. {Das and Ross» JJ.) Mt. Puul 
^Kuer V. Rambhajan Singh, 1924 P. 822. 

— S. 55 (2) — Covenant for title — Presump- 
tion of — Punjab — Vendor purchasing at insol- 
vency sale — Vendee's knowledge — Eifect. 

The question whether the principle underlying 
S, 55 (2) r. P, Act, should be applied to a case 
arising in the Punjab must depend on the facts 
of the particular case. 

Where a person purchases property at an in- 
sol veiaby sale and another persfm with full know- 
ledge -.t this fact buys it from him but is later 
on dispossessed of a portion by a person possess- 
ing legal title, equity does not require that the 
Couit snould presume an implied covenant for 
title in iavour of the vendee. [Lindsay, J .) Uula 
■biNGH V, Bela Singh. 78 I. C. 374 : 

1925 Lah. 92. 

S, 55 (2) — Covenant as to title— ‘When 

exists. 

Where in a deed of sale the vendor describes 
.'himsel. as the owner of property sold there is an 
implied warranty under S. 55 (2) that he has full 
,propiietary title and the purchabcr will be eniitl- 
-ed to the bdiient of it in the absence of fraud, 
notice, waiver or an express or implied contract. 
\Stuart, J,) Kali Din v. Madho. 77 I. C, 862 ; 

1923. All, 169 

■ S. 55 [2\— Scope of. 

Vendor described himself as the owner ("malik) 
in possession of the property transferred. He 
no-wnere suggested that he had obtained his 
title from Hindu women. The deed was silent on 
the subject. 

Held, the interest which he professed to trans- 
fer was clearly full proprietary title. Under 
S.5S (2) he must have been deemed to have con- 
iracted with the buyers that he had full proprie- 
tary title in the property. [Stuart, J ) Kali Din 

Madho. 77 1.C. 862 • 1923 All. 169, 
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S. 55 16) [h]— Mortgagor selling property 

— Vendees undertaking io redeem — Mortgagee if 
can sue under the mortgage. 

Where alter executing a mortgage, the mortga- 
gor sells away the property leaving with the 
vendee money to redeem the mortgage and the 
vendee agrees to do the same, the mortgagee can- 
not Sue the vendee on the mortgage as there is no 
privity between them. [Roe and Coutts, JJ.) 
Kamta Prasad Singh v. Nanku Prasad Singh. 

78 I. C. 545, 

Ss. 56 and 82~-Mortgage— Assignment 

free of incumbrances — Assignee if liable to con- 
tribution. 

Where a property is mortgaged and a portion 
of the same is afterwards assigned to a thud 
party free of incumbrances, the assignee cannot 
be asked to contribute towards the mortgage debt 
in respect of his portion of the mortgaged pro- 
perty, (Phillips and Venkatasubba Rao, JJ.) 
VlSVANATHA AIYAR V. VeNGAMA NaIDU. 

19 L. W. 667 : 78 1. C. 52 : 1924 Mad. 749. 

S. 58 — Contingent liability — Mortgage if 

can be created to discharge. 

A mortgeige of immoveable property for the dis- 
charge of a cotningent liability is perfecty valid. 
[Milters C. J. and KuLwant Sahay, J,) Nand Lal 
V. Dharamdeo Singh. 78 I. C. 457. 

—S. 58 — English mortgage— Esse niiaU of 

— Covenant for entry— Rights of mortgagee — 
Possession of property obtained at an invalid 
sale — Effect of. 

The three essentials of an English mortgage 
are (1) that the mortgagor binds himsell to repay 
the mor.gage money on a certain day : (2) that 
the property mortgaged is transferred absolutely 
to the mortgagee and l3j that such absolute 
transfer is made subject .to a proviso that the 
mortgagee • will reconvey the property to the 
mortgagor upon payment by him of the mortgage 
money on the day on which the mortgagor bound 
Dimselt to repay the same. Though the mortgage 
does not contain in so many words a covenant 
for possession, a right ot entry on the pan ot the 
mortgagee may be implied from the terms of the 
deed. Even though the mortgagee enters into 
possession of the property by reason of a purchase 
at an execution sale under his decree, which 
subsequently turns out to be invalid, he cannot 
be ousted from possession either by the mortgagor 
or by a person claiming under him without the 
mortgage being redeemed. [Ptarson and Graham^ 
JJ.) Rukmini Kanta Chakravarthi v. Baldeo 
DAS. 28 C. W. N. 920 : 81 I. C. 1026 ; 

1925 Cal, 77. 

Ss. 68 and IQ— English mortgage — Re- 
demption — Foreclosure or sale — Interest— Post 
diem — Rpght to. 

Unless the terms of a mortgage document show 
that it was the intention of the parties that no in- 
terest should be paid subsequent to the date when 
the mortgage money falls due post diem interest 
is payable till the date when the money is actu- 
ally realised by the mortgagee. But the mort- 
gagee is not entitled to compound interest. The 
period of limitation for a suit for sale or fore- 
closure under an English mortgage is 60 years 
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under Art. 147 of the Limitation Act and the 
period for redemption is that prescribed by Art. 
148. Even though the mortgage confers a power 
of private sale on the mortgagee on default of 
payment of principal on the due date still the 
mortgagee will be entitled to post diem interest 
and the mortgagee is not bound to exercise the 
power of sale under penalty of losing his right to 
subsequent interest. [Kumaraswami Sastri, J.) 
Agnes Isabella Campbell v. Adikesavalu 
Naidu. 20 L. W. 153 : 82 I. C- 399 : 

1924 Mad. 736. 

S. 58 — Mortgage of a charge — Validity. 

The mortgage of a charge is perfectly valid in 
law. [Cuming and Wazir Hasan, A. J. C.) 
Mohan Singh v. Sewa Ram. 

10 0. & A. L. K. 217 : 10 0. L. J. 424 : 

75 I. C. 579 : 1924 Oudh 209. 

-S. QS—^Morigage by conditional sale. 

A transaction ostensibly a sale with right of 
repurchase in the vendor was held to be only 
mortgage by conditional sale, where time fixed 
for re- purchase was not of the essence of the 
contract, the price was extremely inadequate, 
vendor’s right in mines v;ere not sold and other 
circumstances indicated a mortgage, {Lord- 
Blanesburgh.) Raja Bahadur Nakasingerji 
Gyanagerji V. Raja Panuganti Parthasarathi 
Rayanim GaRu. 47 Mad. 729 : 20 L. W. 701 : 

1 0. W. N. 684 : 51 I. A. 305 : 

10 0, & A. L. R. 1172 : 1924 P. C. 226 : 

82 I. C. 993 : 40 C, L. J. 481 : 27 Bom. L. R. 4 ; 

47 M. L, J. 809. 

— — — — Ss. 58 and 60 — Mortgage — Conditioanl 
sale — Sale and agreement to teconvey — Construc- 
tion of the deed, 

In construing whether two documents, one of 
sale and another of an agreement to reconvey, 
constitute a mortgage by conditional sale, the in- 
tention of the parties is the deciding factor, it 
lies on the party who contends that a document 
prima facie connoting an absolute sale is really 
a mortgage to prove his contention. Where there 
is no intention in the parties to keep alive the 
relationship of debtor and creditor between them, 
the transaction is one of sale and not of mortgage, 
14 M. 170 ; 5 L. W. 141; 42 M. 407 foil. {Wallace. 
J.) Ganesa Mudaliar V. Gnanasikhamani 
MUDAL iARa 35 M L. X* (H, C.) 87 ■ 

1924 M. W. N. 643 : 20 L. W.338 
1925 Mad. 37 : ^7 M, L. J. 385. ^ 

S. 58 — Mortgage — Covenant to pay- 

implication. 

In every mortgage there is a personal covenant 
to pay the mortgage-debt unless the contrary is 
expressly stated in the terms of the bond or 
appears by necessary implication from them. It 
is not express or even implied affirmation of the 
personal liability in the terms of the bond that is 
required. It arises out of the fact of the loan 
itself, and all that is wanted is the absence of 
any express or necessarily implied negation of 
it, of which there is no trace in the bond ia this ' 
case, {tialiifax , A, /. C.) Seth Gopikisan vf 
Mt, Mankuarbai. 20 1?. L. R. 46 ; 

78 L G. 239 ; 1924 Nag. 97. j 
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S. 58— Mortgage — Palmyra trees — Usu- 
fructuary mortgage of palmyra trees — ^Registra- 
tion unnecessary. See Registration Act, Ss. 17 
AND 49. 19 L. W. 494. 

S. 58 — Usufructuary mortgage — Oral 

mortgage — Delivery of possession —Rights of 
mortgagee — Part performance— Rights of mort- 
gagor — Redemption. 

Where there is an oral usufructuary mort- 
gage under which the mortgagee has paid 
money and obtained possession, though the 
mortgage is invalid and the mortgagee does 
not obtain a charge on the land, he can resist a 
suit for possession by the mortgagor. The do- 
ctrine of part performance applies to the case of 
incomplete mortgages where the agreement to 
mortgage is speciftcially enforceable. Where a 
mortgagor has given possession under an invalid 
oral mortgage, though he cannot sue for redemp- 
tion he can maintain a suit for recovery of pos- 
session and the Court will decree the suit con- 
ditional on his repaying the amount of the loan 
advanced. {Lentaigne and Carr, JJ.) Maung 
Tun Ya v. Maung Aung Dun. 

3 Bur. L. J. 130 : 2 Rang. 313 : 1925 Rang. 1. 

S. 58 (Ci — Mortgage by conditional sale 

— Agreement to reconvey — intention of the par ties 
— Pre-ern ption. 

On 1st Dec, 1919 two sale deeds of two separate 
properties were executed in favour of the same 
vendee and on the same date two agreements 
were executed by the vendee in favour of the 
vendors promising to retransfer the properties 
conveyed for the amounts of the purchase money 
if they were paid between the years 1340 and 
1345 Fasli. The plaintiffs treated both these 
transactions as separate and brought a suit for 
pre-emption on the footing that there was a sale. 
Held that the transactions were mortgages by 
wav of conditional sale as defined in S. 58 of the 
T. P. Act and a suit for pre-emption in respect 
thereof was not maintainable. {Lindsay and 
Sulatman, Jj\) Ram ChaRan Lal v. Dharam 
Singh. 

46 A. 173 : 22 A. L. J. 10 : L. R. 5 A. 16 r 
79 I. C. 626 : 1924 A. 444 (1). 

S. 58 (c) — Mortgage or sale— Test. 

A documer.t of sale contained a provision that, 
if the money was returned in a certain time the 
property should be reconveyed, and in default the 
sale was to become absolute. There was liabi- 
lity to pay interest till redemption. Held it was 
a mortgage by conditional sale. 

In deciding whether a document is a sale or a 
mortgage, the language used and the surround- 
ing circumstances are to be the sole guide, 
Precedents are of no use except in so far as they 
lay down the general law. If mutual rights and 
remedies are provided in the document, it is a. 
mortgage. [Wazir Hasan and Ntave, A. J. C.) 
Gulzar Singh v Sheo Nath, 

11 0. I. J, 275 : 78 I, C. 547 : 1925 Oudh 11. 

S 58 , (c) — Sale — 'Agreement to reconvey' 

in favour of one of the vendors if mortgage by 
conditional sale. 

Where there was a deed of sale by two vendors 
and a mere agreement by the vendee in favour o£ 
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one ot the vendors only, held that the transaction 
was jict one td luoit^age by cunditioual sale,, 
though f oth these documents were txecuiedon 
one and the snme date because the property 
which was iransfeiied on lha' aate was worth 
the sale nsideration and the agietment tote* 
cenvey was in lavour of one vtndor only 
[htnd^ay and Sulain an, J J .) Mt. Fatima Bibi 
V. ABDUL Ghaffak Kdan. Ib24 All. 743, 

S. 58 (o) — Transfer — Agreement to recon- 
vey — Fromi^ion to deposit in Cuuri — Nature of 
transaction, 

Wiieie s muitaneously with a deed of transfer, 
the t^a^^fe^ce undeituok to ie‘Onveyin case the 
money was paid at a ceitain tiaie and ttieie was 
a pr vision lor depositing the money in Court m 
case the reCuiDe^ance was not ettecied, die tran- 
sactions amount to a mortgage by conaitional 
sah. {Wazir hasan. A, J. c.) Mahabik v. 
BhaBath BiHaki. 7b 1. 0. 426 : 

11 0. L. J. 812 . 1924 uuuh 4l7 (2). 

• S. 59— AttestatiOL— Proof of. 

Ib24 P. 317. 

S. Deposit of iiile deeds — Promts' 

soryhote- Equitable mortgage. 

uliere title deeds are aepOsi ed with the 
crcditJi to secure moneys due under an account 
or a prntmssurv note it amounts lo an cq .itabie 
hior ga^e as soon as the tuie deeds are handed 
over to him. {N twbould and {.r/tose, Jj.t 
V. tiALSTAUN SOiNA ToAN pAL, 78 1. C. 668. 

— — S. 59 English and Indian Law — Differ- 

eiice, 28 u. W. U. ^7U ; 39 c, L. J lb6 : 

•3 6 A. 0 9i0 ; 51 Cal. 86. 

S. 59 — Equitable mortgage— Document 

creating or dutum cut mtrely rttotUing aht^aUy 
computed t) ansuetion of—Test—Regis^t^aLion — 
Ne^esi ly— Document creating equitable mortgage 
unr» gisieted—Rroof oj mot tgage by proof of juct 
op depu^ii 01 tiite-dCLds — Fetmiss b.liiy, 

i lie teat to hnd out »vhcthcr a document is in 
itnelf an equitaOtc m.irlgage ai d requires t > be 
regtaiertd, is, dots the docunjem cuiiSiitule the 
bci^aiii betw een toe pa tie.-, or is merely the 
recuid 1 ail already co > pJeted trau'a^tiun. lo 
the farmer case, tlic document must be rcgi.ite»ed 
and IS, it u affects imn oveabie pr 'ne^ty oi the 
value t.i Kj. iuO or upwaids, madmissieie in evi- 
dence unless icgistered ; in the iatiei ease, the 
docuine.it need nut oe registered. I he easiest 
guide is ti e question whcdier ur not tae mune> 
W4s paid befoie the making of the d,.,cumeni, 
because, if me money is lianded over con- 
tempuraneousiy with, or in exchange fur, tue 
d, cu.nent, or alter the document it will be very 
dirhcult to establish that the document did not 
coniaiii tile terms oi the baigani Dciween the 
parties. The leims of the dt cuinent iiscli a e a 
btticr guide to the tub ihan the v;.ro^l evidence 
given aiterw^irds by peiSj^g eiiher trying to 
€SCipe fr no the liaoilify or to establish it. 

Held that ihe document in the quesuunin the 
case Old not i sell create the ciiurge, but was 
merely toe rec rd of a cha'ge which naa alieady 
been crea ed. Where ihe d cument is in itsdi 
the equitable mortgage ana is inadmissible, 

Y D I9ii4— 71 
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beca-’se unregistered/he mortgagee cannot prove 
the equitable mong^g'e by proof of the fact of the 
deiosd of the title-deeds with him. Alter the 
decision of the Pnvy Council in Subromanyam 
V. Lachman in 50 C, 338. the decision in 
Elumalai Lh^tiy v, BaLukrishna Mudali 41 M. 
L J. 2'^7 on th'S point can no longer be taken to 
be the law. {Schwabe, C. /. and Kamesam, J.) 
VELAMA KaNVA V, PONN’USWAMI AIYAR 

47 Mad. 398 : '9 L. W. 384 : 
34 M. I. X. (H. C.) 298 : 1924 Mad, 547 : 

46 M. L J. 295. 

S. 59 — One partner redeeming moTtgage^ 

by another — If 'tharge ts created. 

Where one partner redeems a mortgage of part- 
nership propcity entered into by anoiher partner 
ana lakes back the title deeds, it is only an ad- 
'^ai cc Irum the onc to the other to be paid off cut 
of the prouts and no equitable charge is created 
{Viscount Haldane.) Mqb. & Co. z/. LiM. 

Saw Yean. 29 C. W N. 12. 

S. 60 -Clog on the equity— Lfng period 

fixed — M ilgai^eesat liberty to make any improve- 
ments and charge for same — Effect. 

1924 Lah 129. 

Ss. 60 and 98— CLg on equity— Provi- 

I sion of T.P. Act not extended — Effect. [Rohinson^ 
C. J. and May Oung, Jd Ma Min Byu v. IVIacng 
Chit Pe. 1924 Rang. 83. 

B. QO— Clog -Period of 60 years — Prior 

redemption tf allowed. 

I Stipulation which are likely to nulb'fv the right 
of Tedemptioii are treated as clog on redemption. 
When the peiiod fixed for the mortgage is 60 
years, it cannot by itself be treated as a clog and 
hence redemption cannot be claimed beloie the 
expiiyofthc term hxed. {Muhrji, 7.) Narain 
V, iAUAN. 80 I. C. 728 : I. E. 5 A. 632. 

S. 60 — Default in payment as agreed — 

Suit for possession — Redemption if to be allowed. 
Under a mortgage deed, it money was not paid 
after 10 y eai s, me inorigagee was to get posses- 
s Oil for 20 years, in a suit by tae moi tgagte for 
possession as ^ er the terms of the clause, held 
me proper decree to pass is one tor redemption 
and it not redeemed within a time to be nxea by 
Court iP di ect possession to be given to ihe mort- 
gagees till redemption {Wazir Hasan and Neave^ 
A. /. Cs.i Bakhtawak Singh v. Bakhta war 
blNOH, 78 1. C. 232. 

S. &0— Equity of redemption — Right of 

some only of the co-^hartrs to red cm the wholes 
Woere some only of several co-sharer land- 
lords, as represeniatives of an occupancy tenant 
who mortgaged his occupancy holding and died 
without heirs, claimed as part owners of the 
tnuitgagor, lo redeem the rao* tgage, audit was 
cuiiteiiaed that plaintiffs are nut entitled to re- 
deem the wh.Je, against the wish of the mortsa- 
goe, 

Held relying on Mirzayad Ali Bag v. Tuka 
Rant 48 Cal. 82 that there is nothing in S. 60 
tu debar the o^ner of a part oi the equity of 
redemption Irom offering to ledeem the whole 
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mortgage. There cm be no objection to a suit 
by a part-owuer of the equity of rede option for 
the redem jtioii of wn dc. {Dawson Miller, C J. 
and MulLick, J .] SkikaNta Prasad v. Jag Sah. 

3 Pat. 818 : 1925 P. 57. 

— S. 60 —Mortgage— Forfeiture clause — 

Redemption — Transfer ot ownership — Possession 

76 I. C. 624 {2). 

-S. 80 — Marlga^e — Redempthn and 

acquisition of portion 0! my^tga^ed p^optrty by 
mortgig 'C —Possess on —Liability to surrender — 
Me'-ne propts 

The ap dlant ontained two mir^giges of 
certain shares m a patti of 4 annas. Subse- 
quently, whetuer after the redemption oi the 
mongages or before the rede uption, the mort- 
gagees purchased a small share i,6 ps) out 
of the patti. Tue mortgages were redeemed 
Altec the mo tgage the appelants obtamed 
possession over certain parts of Ian 1. Presumably 
this p iSsessioa was obtained as mortgag es and 
on bQUalt ot tue motgagors The dispute ato^e 
when the mjngage was redee ned. Tnemjrt 
^Agecs refused to g ve up the I inds over which 
they were io possession as mortgagees. Their con- 
teatioa was that they had beco ne co-share is in 
the lands and tney were end led to Iceep posses- 
sion as cj-sharers. Held, hat the appellants 
jfmortgag ;esi w^re b ju id to ha id wer the lands 
of wmch ihey got possession in the ca 'acity of 
mortgagees and in no o her capacity. W lere the 
share was redeemed the whole quaiitiiy of land 
should nave been handed baca to the mortgagors. 
Afie^r mat act had been pert rmed it was ior tiie 
parties to settle Dotwe. n thein eives, if po.ssible, 
woat lands out of tne e should be handed baci to 
the mortgag es as repr^.sentl^g a lair share of 
thei 3. Th.- mortgagees weie not at all eniitled to 
keep poss ssijusmply because they hid b.C ime 
c i'Sharers m 'he patti In tnis view t‘ie possession | 
of tne mortgagees over the lanas which ihey have 
.got in the capacity ot tne mor.gagjes was unlaw 
lul and alter redempti m the m.jrtgag es were 
bound to hand over the euiire quauiity of land 
they had ta^en possession of a mortgagees oi to 
pay mesne praiits for their occupa ioii. {btuart 
■and Mookerji^ JJ,) UildaR v, Shuker-ullam. 

46 All. 153 :78I C. 1023 : 

1924 A. 444 (2 . 

*8. Mortgage— Redemption clog on — 

Mortgage for ^2 ears — binge day* s time allow- 
ed for redemption. 

A mortg ige whose term was 82 years allowed 
only one day for redemption at the end of the 
period tailing which tne mortgage was to be 
treated as a sale. There was also a further 
clau-^e tuai the m Atgagof should redeem with his 
OWES money and not with borrowed funds. Held 
that the conditions in the deed consiuuted a 
clog on redempdon and were invalid, {Daniels 
and Neave, JJ,) Ram Ganesh Rai v. Rup NaRain 
Rat 80 I.C. 044 ; L.R. 5 A 542 (div.). 

S, 60— Morfgagi'd takin g possession of 

^atl of property— Integrity of mortgage if broken. 

Where a mortgag-ee who was entitled to pos- 
session of the properties got possession of only a 
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moiety, and then brought a suit for the other half 
the integrity of the mortgage is not broken and 
the mortgagors cannot claim to redeem a portion 
only. {Kendall, A. J. C.) Thakur Prasad Singh 
V. Chandrika Prasad. 10 0. & a, L R 2»2 : 
11 C. L. J. 436 : 81 I. G. 742 : 1925 Uudh 150 (2), 

S. 60 - Partial redemption — Purchase by 

nfortgagee— Splitting up integrity-Apportion- 
ment. 

Where the mortgagee by his own act in acquir- 
ing one of the mortgaged properties has split up 
tne integrity of the mortgage, any person interest- 
ed in a share of the mortgaged properties may 
redeem that share on payment of the proportion- 
ate a nO’int of the balance of the m ^rtgage debt. 
The mortgage debt should be apporti med in 
pioporti on to the share held. {Dass and Ross, Jj.) 
Raghunath Prasad Singh v. Sadhu Saran 
Prasad Singh. 5 Pat. L. T. 312 : 75 I. C. 821 : 

1925 P. 31. 

S. 60 — Redemption —Purchase by one out 

of several morlgage^.s of a portion of mortgaged 
property —I ndivisibilily of mortgage— -Piecemeal 
redemption whether permissible. 

W Here one only out of several mortgagees has 
acquired by pu ichase a part of the mortg tged 
property, the mortgage does not merge in the 
sale. It remains one and undivided and must be 
redeemed m its entirety and not piecemeal. 6 O. 
C. 225 and 9 0 0. 63 distinguished. {Neave, A. J. 
C.) JAG.MOHAN Singh y. Harbams Si.vgh. 

1 0. W. N. 637 ; 10 0. & A. L. R, 970 

S. 60— Suit by mortgagee for his share of 

the mortgage m )Qey — Decree — Form of — Merger 
— Aquisitiun of interest, Mohan L.al v. Prasadi 
Lal. 1924 A. 11. 

^0 —Usufructuary mortgage —Subse- 
quent contract to sell equity of redemption — Ho 
sale deed executed — Right to redeem, if lost. 

Some lime alter the execution of an usuiructu- 
ary uior gige, toe mortgagor entered into a 
rcgisierea contract to sell the equity ol redemp- 
tion ana received some earnest money. The sale 
deed was never executed uor the balance of con- 
sideration paid. Held there was notran.sfer of the 
equity ot redempiion but only a contract tor such 
a transfer and the right to redeem was not last. 
{Kendall and PiUlan, A. J. C.) Sitla Sahai u, 
Dhum Singh. 11 o. L. J. 543 ; 

10 0. & A. L. R. 655 : 82 I. C. 406 ; 

1925 Oudh 114. 

S. ^0— Usufructuary mortgage — Term 

fixed — Redemption before time —If allowed, 

H under the terms of a usufructuary mortgage, 
the mortgagee is to remain in possession for fixed 
term and there is no specific provision for re- 
deenning earlier, the mortgagor cannot in the 
absence of fraud or undue influence claim to 
redeem before the expiry of the term fixed [Kin- 
khede, A.J. C.) Rama v. Wamanrao. 

79 I. C. 870 . 1925 Nag. 11. 

S.61 — Consolidation of several mortgages 

Validity^ 
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Consolidation of several mortgage amounts 
against different properties is illegal in the ab- 
sence of a contract to that effect Jwala Prasad 
and Culwiint Sahay^J J,\ Parmfshwar Pandey 
V. Rajkishore phased Narayan Singh. 

3 Pat. 829 : 80 I. C. 34 : 5 Pat. L. T. 646 ; 

1925 P. 59. 

■ S. QZ— Acquisition of tenancy lands by 

mort^agf e—lf an accession — Rights of mortgagor, 

Te >ancy lands acquired by a mortgagee in 
posses ion by virtue oi an ejectment decree iorm 
-an accession to the mortgaged property and the 
mortfeiagor is ent tied to such lands on redemp- 
‘lion, provided he pays to the mortgagee the ex- 
pense’^ of acquiring it. [Das and Ross, JJ .) Babu 
Ram Rai v. Maherwar Prasad singh. 

78 I. C. 466. 

S. 65(a) — Mortgagee purchaser — Deject 

in title — Covenant — Enforcement 

The purchaser at a sale under a mortgage 
decree acqui es the interest of both ir.origagor 
and rn->rtgagee and when tne mortgagee after pur- 
chasing the property hndi a portion of the pro- 
perty does not belong to the mortgago'", he can 
enfoice the implied covenant under S. 65 (ai and 
sue for loss. {Lentaigne, i.) Ma Gun v, MG. Lu 
Gale. 3 Bur. L. J. 282 : 1925 Rang. 130. 

Ss. 67, 68 Sc 98 — Anomalous mortgage — 

Power ot su e — Ptoviswn empowering mortgagee 
. to sell in case possession was not given — Rights 
of mortgagee. 

Plaintitfs as sons of the original mortgagee, 
instituted a suit for recovery of the mortgaged 
m'^nCN by sale of the hypothecated ‘ properties. 
TpC mortgage was an anornaious one. It pro* 
vided Hirer aha f 1) that the mortgagee would be 
put in possession of the mortgaged properties and 
appropriate the usufruct, after paong the land- 
lord's ten, t jwards paymen t of interest, {2'i that 
the mortgagor would pay up the debt within eight 
years and take back tne properties, t3) that in 
case of default, the mortgagee would be entiTed 
to recover his dues by suit, bv sale of the mortga- 
ged properties as well as other properties of the 
m ungagor, and (4) that in case any hindrance or 
obstruction was < fft:rt d 'o the po-session of the 
mortgagee, he would be entitled forthwith to sue 
for a d rec )vcr the amoui^t of the bond. Plait.tiffs 
all^g-^d that they had not been put in possession 
of tne mortgaged or penies as agreed and were 
thus eoti led to recover the amour.t of the bond 
by a sale ot the m >rtgaged properties although 
the due d4e had not expired. The material 
deience taken was that a suit for sale on the 
basis of th<-. mortgage bond was not maintainable 
as the due date had not expired. 

Held, that this mortgage while it is not a usu- 
fructuary mortgage is also not a mere combina- 
tion of a simple and u*iufruciuary mortgage. It is 
not what is sometimes called a simple mortgage 
usufructuary, but it is an anomalous mortgage 
within the meaning of Sec. 98 of the Tranfer of 
Property Act, that is to say, there are elements in 
the bargain which cannot be brought under either 
ot those two conceptions. How far the rights of 
the parties in the circumstances are intended to ex- 
tend must in any possible case, apart from Sec. 98, 
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be controlled by the construction of the document. 
The mortgage deed did not empower the mort- 
gagee to sue for sale of the property in the contin- 
gency which happened. {Rankin and Page, 7/.) 
GAJADHAR AGARWALLA V, SiBANANDA PREDHANJ 
28 C. W. N. 632 : 39 C L J. 269 : 
81 1. C. 768 : 1924 Cal. 692, 

S. 67 — Execution of decree — Immoveable 

property given as security for stay of executiv n 
realisable in execution without a suit under S. 67 
of the T, P. Act, See C. P. Code, Ss. 47 and 145. 

51 C. 150. 

S. 68 — Diminution in rent — If security 

diminished — Inclusion of plots not belonging (o 
mortgagor. L. E. 5 A. 29. 

S. 68 — Mortgage— Mortgagee disposses- 
sed by stranger — Suit tor recovery of mortgage 
money. Maung Po Kin v. Maung Kyankye. 

1924 Rang. 143. 

S. 6S— Mortgagee's right to recover 

money by sale — Retention of possession of a por- 
tion of the mortgaged property — Eft ect of — Trans- 
1 feree from mortgagor— 'Lt ability of. 

Where in a mortgage deed there is covenant 
entitiing the mortgagee in the event of disposses- 
sion from the whole or any part of the property 
to rccoi^er his mortgage-money from any move- 
able or immoveable property belonging fo the 
mortgagor whether forming part of the mortgage 
property or not the covenant is binding cn any 
person claiming title from mortgagor and stands 
on an entirely different looting from the light to 
personal decree. Tbe mere fact that the mortga- 
gees still retains possession of some part of the 
hypothecated property is no ground for refusing 
him his lemedy for recovery of the mortgage- 
money. (Daniels, 7.) Ram Karan Singh v. Raja 
Ram. L. E. 5 A. 225 (Rev.) : 1924 A. 877- 

S, QZ — Prayer in plaint for charge as 

well as personal decree — Charge decreed — Effect. 

Where in an actioh on a usuiructuary mongage 
bond under S. 68, T. P. Act, the plaintiff asked 
for a cnarge on certain moneys and also a perso- 
nal decree against the detendant and the court 
decreed the charge, the la ter portion of the relief 
claimed must be deemed disallowed. [Jwala 
Prasad and Foster, JJ’) Kishendeo Singh v, 
Jaglal Sahu. 78 I. C. 774 : 5 Pat. L. J. 603, 

S. 68 (A)— Mortgage — Foreclosure — 

Agreement to pay within hxed period — Default — 
Rights 01 mortgagor, 1924 Nag. 53. 

S. 69— Power of sale — Outside Court — 

Validity. 75 I. C. 7. 

S, 72 — Mortgagee paying revenue— Right 

to claim on redemption — Interest 

A moTtgagee paying revenue assessed on the 
land, and which he is compelled to pay can add 
it on to the amount due under the mortgage. But 
he cannot claim interest thereon unless- the mort- 
gage deed provides tor it. (Abdul Raoof and 
Moti Sagar„ /7.) Raja Ram v, Gahi. 

78 1. C. 1033 (2): 1926 Lah, 76. 
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— Ss. 72 and 76 * Mortgagee in possession — 

Right to settle lands with tenants— ^Acquisition of 
non^occupancy rights. 

A mortgagee in possession can settle lands 
with tenants and the latter can acquire non occu- 
paacy rights Ihertby. {Kulwant Sahay, J.) Maha- 
DEO Lal V. Sri Gobind Lal Sahu. 

78 I. C 943 : 1925 P. 198. 

S. 72 — Puisne mortgagee — Redemption 

— Right to be paid moneys due under prior mort- 
gage. 1924 Lah, 154. 

— “S. 73 — Sale for arrears of Government 

revenue— Existence of charge — Ren edy of niort- 


come < f the property the Government land reve- 
nue which might during his possession be assess- 
ed upon it ana such charges of a public natu<e 
as might accrue due in respect of the property 
and be payable by the person in po.'eession of 
the rents and prof! s, and wa-i not entitled to 
charge such payments agait^st his mortgagor in 
the accounts. [Sir John Edge ) Abiu Husain 
V. Kaniz Fatima. 46 A. 269 : 

22 A. L. J. 284 ; 10 0. & A L. R. 281 : 

19 L. W 703 : 34 M. L X (P. G., 78 : 
(i924) M W. N. 6u7 : 80 1. 0. 1019 t 
1 0. W. N. 33 11 0. L J. 427 : 

27 0. C. 72 : 29 C. W. N, 2I4 : 

i924 P. C. 102. 


gagee. 

A mortgagee has a charge on the surplus sale 
proceeds after the sale of the mortgaged pro- 
perty f' r arrears of Government revenue But 
he is not bound to follow the surplus sale-pro- 
ceeds of the property and the existence of the 
statutory charge is uo bar to bis seeking a decree 
against the successors of the mortgagor. (Dis 
and Ross, JJ.) Benarsi Ppasad v. MohtuddiN 
Ahmad. 3 Pat. 681. 

S. 74 "S2ir7 6> prior mortgagee Pwsne 

mortgagee paying money under decree^Right^ of 
— If can be worked out in the same proc^^edings 

In a mortgage suit by a pru-r mr'rtgagee im- 
pleading the puisne mortgagee and murigagor as 
defendant^ the usual preiiminary decree was 
passed m Form 6 of Appx- O. C. R. Code The 
puisne mortgagee paid the money due and applied 
to be transferred as plaintiff and for a 6nal 
decree m his favour Held under S. 74, T P. Act, 
he acquired all the rig( ts of the piior mortgagee 
and could work out his rights m the same pro 
ceedings. [HallifaK, A. J. C ) Shankar Rao v. 
GaNPATRAO. 80 I C. 283 : 1925 Nag. 15. 

S, 76 — Mortgagee in possession -Surplus 

collections— Liability to pay interest, 

A mortgagee in possession of mortgaged pr^^- 
pertv And in rece'pt oi the profits of the property 
is not liable io pay interest on the surplus coUec- 
tio*>s till the date of the insiituiioti of a suit for 
redempiion by the mortgagor. Under S 73 ot 
the Coiitrart Act interest by way of damages can 
be given onU where there is a broach of c-.ntract 
and a mo’'tg.igee who keeps the surplus collec- 
tions lo bis hand cannot be said to be guilty ol 
anv breach of contract So as to make hi n liable 
for interest bv way of damages. [Maker ii and 
Dalai, JJ ) Ismail Hasan v. Madhi Ha'^an, 

22 A. L. 4. 833 : L. R. 6 A. 625 ; 80 LG. 63 ; 

3924 A. 881. 

S. 76 tc)— Mortgagee must pay Govt. 

revenue though inc'^ eased when he was in posses ' 
sioH and cannot add the increment to the princi- 
pal money — Mortgages before T, P. Act — Law 
applicable. 

In British India a mortgagee in possession of 
immoveable property under a mortgage made 
before T P. Act of 1882 came into force, was 
under the ordinary law then in force, bound to^ 
manage it as a person with ordittary prudence 
would manage if it were his own, and ' mile's 
there was an agreement to tbie contrary with the 
mortgagor, he was bound to pay out of the in- 


Ss. 76 and 77 — Usufructuary mortgage — 

Profits i7i lieu of interest— Ltabtliiy to render ac- 
counts — interest. 

Where under the terms of an u-^ufructuary 
mortgage, the mortgagee after meeting certain 
specified expenses was to appropriate the balance 
towards iut restand nora e of interest was fixed, 
in a suit 1 nr redemption there is no liability on 
t‘ e mortgagee to account nor on the mortgagor 
to pay interest. {Kendall and Pullan, AJ.C] 
SiTLA SaHaI V. DHUM SlNGH. 

10 0. & A L. R. 655 : 82 I. C. 403 : 

11 0 L. J. 543 : 1925 Oudh U4. 

S. 76 Z) — Mortgage of fixed-rate holding 

— Liabiliiy for rent — Contract between the 
parties 

Pa c of a fi.xed*rate holding had been mortgag- 
ed but the m mtgag or as well as the m irigagee 
both defaulted tu pay the rent The zemii der 
ejected bo h the mortgagor and the mor-gagee 
under S. 35 of the Kent Act and recovered the 
decretal amount by levying execution against the 
mortgagee. Tiie mor gagee brought the other 
propert> of the mortgag^.r to sale m satisfaction 
ot toe amount recovered from him by the zemin- 
dar and pui chased it himsed. Held, that in the 
absence oi a contract to the contrary, ihe moit- 
gagee was bound under S, 76 (3)'ot the T. P. Act 
lo pety ihc rent falling due in respect of the por- 
tion ot ilie holding coveied by his mortgage. 
The zemindar made him a party to the sui for 
recovery of the arrears ot rent a^^d ne was equally 
justified in ejecting 'dm from ihe mortgaged land . 
and rcco'^eriiig ihe decretal amount by h s arrest. 
The m utgagee was nut liable for arrears of rent- 
due in respect ot the portion uf the h tding not 
covered by his mortgage and was entitled to re- 
cover iroru the mortgagors and his successors in- 
terested any sums paid by him on that account . 
and to enect a valid sale of tne mortgag t’s pro- 
perty in satisfacaon thereof. The liability to pay 
arrears of rent could not be treated as a persona! 
liability s > as to pass merely the lile interest of 
the ra irtgagors in tne pr-'peny sold in sa'i^iac* 
tiOQ. {Kannatya Lal, Jd Ram DULaRE v. Sahdeo, 
L. R. 6 A. 374 (Rev.). 

S. 76 (g) — Duty to keep accounts — If can 

be contracted against. 

1924 uudh 92 : 10 0. & A. L. R 328 
110. L.J. 362k 

S. 'll — Usufructuary mortgage — Mali- 

kana payable to mortgagor — Redemption — Ac-- 
counts. 
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Under a usufructuary mortgage the mortga- 
gees had to pay the mr^r'gagors an annual sum as 
malikana in lieu of all claims 1 1 accounts against 
the mortgagees. In a subsequent suit for red- 
emption by the mortgagors held that t'lat being 
usufructuary there was a liab lity to account and 
that the mortgagors were entitled to a decree on 
payment of the mortgage mopey less the amount 
of malikana remaining unpaid t > them. The 
remedy of toe mortgagor was not confined to a 
. suit ior recovery of arrears of malikana by a 
separate suit [Daniels and Neave, //.) Behapi 
- Lal V, SHiBLAL. 46 A. 633 : 22 A. L. J 579: 

L. R. 5 A. 414 : 82 I. C. 25 : 

1924 A. 591. 

Ss. 79 and 80—Scope of. 

28 C. W. N. 470 : 39 G. I, J. 186 : 

76 I. C. 9i0 : 51 Cal. 86. 

— ■ S. 81 — Marshalling— Right of — Puisne 

mortgagee purchasing a portion of the equity of 
redemption — Right not lost. 

The object of Section 81 is to protect the sub- 
sequent mortgagee from ^he properties mortgaged 
-to him hemg sold to satisfy the dues of a prior 
mortgagee who has the additional security of 
some other properties also. It will be dangerous 
and in many cases will make the provisi; n nuga- 
tory, if it were held that the moment the subse- 
queut mortgagee purchases in execution of his 
•mortgage his rights of marshalling are extingui- 
shed. A mortgagee is a transferee of property and 
the rnortgagee acquires certain rights and incurs 
certain obligations in the property mortgaged 
'from the time he takes his mortgage. One of 
-those rights is the ri|-ht of marshalling-- The 
right acquired by him passes to the purchaser in 
execution of the mortgage decree whether he or 
a third person is the purchaser. Execution sale 
does not extinguish the rights or obligations al- 
ready acquired or incurred by the mortgagee at 
the time when the mo; tg»ge was executed, His 
rights and obligations against tbe mortgagor are 
thus not extinguished. Hence the purchaser of 
the property in execution of his mortgage decree 

enttiled to enforce therigots of marshalling 
against a prior mortgagee so long as that prior 
mortgage is not extinguished, {Jwala Prasad, 
and Kuhnant S'^hay, JJ) RajkesHWar Frasad 
INarain Sjngh V . Mahomed Khaeil-ul Rahman. 

3 Pat. 522 : 6 Pat. L, T. 223 : 

78 T. C. 796: 1924 P. 459. 

S. 82 — Applicability — Co-mortgagors — 

'''Suit for contribution. 

S. 82, T. P. Act obviously deals primarily with 
■the re’ations between mortgagor and mortgagee 
.and has nothmg to do with co-cnortgagors, and a 
suit for contribution as between them will be 
^governed bv S. 95. {Halhfax, A, /, C.) PUndaltk 
V . Kadtai Bai. 82 I. C. 2. 

S. 82 — Construction — Se'oeral properties 

'Subject to same mortgage — Liability --Extent of 
Where several properties whether of one or 
.se'^eral owners are mortgaged to secure one debt, 
.such properties are, in the absence of a contract 
^.to the contrary, liable to contabute rateahlv to 
vlhe debt secured by the mortgage after deducting 
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■ from the value of each property the amount of 
any o her encumbrance io which it is subject 
at tbe dale of the mortgage. 3h A. 372 Ref. 
(Liudsay and Sulaiman^ J } .) MrGRAJ v. Krishna 
Chandra. 46 a. 286 : 22 A . L. J. 193 : 

L R. 5 A. 193 : 78 I. C. 243 : 

1924 A. 365. 

S. 82 — Principle of contribution, applica- 
tion of. 

It is doubtful whether the principle of contri- 
bution as stated in S. 82 to the effect that 
where several properties are mortgaged to 
secure one debt they are liable to co tTbute 
rateahlv to the debt secured by the mortgage, is 
applicable where il) the property is not mortga- 
ged to secure thv debt paid off by the t arty 
claiming contribution and i- iti no way involved 
in the decree for that debt, (2) the party oJaiming 
contribution acquiesces in ihe sale of other 
propefty and dofS not c^aim the proper ly 
to be sold in execution of the decree for 
t^at debt, and, (3) the property is sold in good 
faith to aii! ther party and the clai-v. to contribu- 
tion is an equitable claim. 33 A. 708 distinguish- 
ed (Wazir Hasan avd Pullan^ A J C.) Mert 
Chandya Kunwar V . Shfo Dayal. 

1 0. W. N. 372 : 11 0. L. J 707- 

g_ 83 — Deposit of mortgage money — 

Money paid to the account of legal reptf sentatives 
of mortgagee and sub-mortgagee — Validity of 
deposits 

The expression “Mortgagee*' in S. 85 of the 
Transfer of Property Aci includes .the legal 
representatives and assigns ot the mortgagee. A 
sub-mortgage is in .substance an as-ignment 
of the mortgage. Consequently a deposit by the 
mortgagor of the mortgage moneys payable both 
to the legal representatives of the deceased mort- 
gagee and his sub-mortgagee is valid. [Kumar a- 
swami Sastri and Waller, JJ,] Subba Rao v, 
PoNNAMMAI Nadathi 19 T.. w 294 : 

80 I. C. 363 : 1924 Mad 453 ; 46 M. L. J. 74. 

S. SZ— Deposit under— Validity — Effect 

— Death of moriga gee— Dispute as to who is legal 
represeniaUve — Deposit in case of. 

On receiving a petition under S. 83 of the 
Transf<='r of Fronerty Act it is the statutory duty 
of the Court to give notice to the mortgagee, and 
it is tbe mortgagee’s duty upon receivir g such 
notice to state the amount due on the mortgage 
'^iid his willingness to accept the money deposit- 
ed in full discharge of that mortgage aud to de- 
posit the mortgage deed in Court and receive the 
money. The expression ‘mortgagee’’ in S 83 
includes the legal representatives of the mortga- 
gee, and where there are disputes among the 
heirs of the mortgagee and money is deposited in 
Court but the money not drawn owing to those 
disputes interest will cease to run from the date 
of the deposit. 

On the death of a simple mortgagee, there was 
a dispute between bis widow and his adapted son 
as to who was entitled to his estate. Each gave 
notice to the mortgagor not to pay inteiest to the 
other claimant. Tue appellan»s, who were the 
purchasers of the equ Itv of redemption, paid the 
money up to date into Court under S. 83 ol 
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the Transfer of Property Act. The petition pray- 
ed for the issue of notice to the widow and the 
ad 'pted son of the mortgagee, for cancellation ot 
the hypothecation deed and the return ot the title 
deeds and for a direction that they should take 
the amount due from the amount deposited in 
Court and pav the Petitioner’s costs. In the 
body of the petition there was a statement that it 
was just that an order should be passed directing 
either cf the two couiiter petitioners or anybody 
who m ght be entitled, to receive the whole of 
the said amount or toe amount that might be 
found due. The widow and the adopted son each 
asked for the payment of the whole amount to the 
exclusion of the other ; but neither stated what 
amount was due at that time or questioned the 
sufficiency of the amount deposited. In a suit for 
sale on foot of the mortgage instituted by the 
adopted son who was ultimately found to be en- 
titled to the estate, held, that tne dep'^sit under 
S. 83 was a proper deposit and that interest 
ceased to run from the date thereof. {Spencer, 
0,C.J, and Kumaraswami Sastri, J.) Bathai 
Baluswami Atvar V Krishnaswami Aiyar. 

19 L W. 641 : 1924 Mad. 559 : 

1924 M, W. N. 535 : 46 M. L. J. 497. 

— S. 84 — Deposit of amount prior to redemp- 

tion suit— Mesne profits— Accountability — sepa- 
rate suit if lies. 

Where a mortgagor makes a valid deposit of 
the amount due but as it was not accepted a re- 
demption suit was fi^ed, the court should take 
into account the mesne profits realised by the 
moitgagee from the date of deposit up to at least 
the fiU>'g of the redemption suit and reduce 
the pi ice of redemption by the amount of the pro- 
fits. No separate suit would lie ordinarily for the 
recovery of that amount. [Hallifax, A. J . C.) 
Savitri V. Madhorao. 1924 Nag. 286. 

T. P. Act, S. 88 — Applioation for execu- 
tion. 

Where the preliminary decree in a mortgage 
suit was passed before and the final decree after ^ 
the new Civil Procedure Code, that an 

application for execution beyond 12 years after 
the dyte of the final decree is barred since the 
new Civil Procedure Code governed the case, 
final decree being the only executable decree. 
{Ryves and Mukherji, //.) Taka Chand v, 
Murtaza Hussain. 1924 All. 696 (1) 

S. 90 — Hindu reversioner — If can re- 
deem during widows' life. 

A Hindu reversioner has such an interest in the 
property as entitles him to redeem even in the 
life time of the widow. {Weave, A, J.C.) Basavan 
V. Natha. 1 0. W. N. 819 : 821. C. 747 : 

11 0. I. J, 452 : 10 0 & A. I. R 30 : 

1925 Oudh 30. 

S. 91— Tenant from year to year — Right 

to redeem. 78 I. C. 47 (2). 

— S. 01 (f) — Judgment creditor of the Mort- 
gagor's right to redeem— Decree on mortgage 
pending attachment — Subsequent purchase. 

The statutory right given by S. 91 (f) can be 
exercised only by a person who answers to that 
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description in that clause, and the Plaintiff in the 
suit having purchaf^ed the properties of the 
judgment debtor, and thf^n applied to redeem ihe 
properties from the original mortgagee, he shed 
his character as judgment creditor, arid that 
therefore no right of redemption cnuld be 
claimed by him, following. Chmyappa Tharagnr 
V. Rama Aiyar. 44 Mad 232. [Srinivasa Iyengar^ . 
J.) SUBRAMANIYA ChETTIAR V. ChINNaMMAL. 

20 L. W. 761. 

S. 91 — Co-morigagors — Suit for contribu- 
tion. 

A suit for contribution as between co-mortga- 
gors is governed by S. 95 and nor. by S. b2. 
[Hallifax, A. J.C.) Pundalik v. Kadtabai Bai. 

82 1. C. 2. 

S. 95 — Possession — How far necessary. 

The acquisition of possession, constri ccive or 
actual, is a condition precedent for the creation of 
a charge under S. 95, T. P, Act. As a general 
rule, ibere is no lien at law without possession 
and this rule of Common Law has been adopted 
for the purpose ot S. 95. [Cuming and Wasir 
Hasan, AJ.Cs.) Mohan Singh v. Sewa Ram. 

10 0. & A. L R. 217 : 10 0 L. J. 424 ; 

75 I. C. 579 : 1924 Oudh 209= 

S. 100 — Applicability of — Charge— Mort- 
gage security, when amounts to a charge. 

S. 100 does not enable a security to be convert- 
ed into a charge if the transaction intended to be 
a mortgage is not reduced to writing or register- 
ed. {Duckworth and Godfrey, JJ .) P. K. P. A. 
SoMASUNDRA Chettiar V. Y. R. N, Nachiappa 
ChettjAR. 2 Rang. 429 : 1925 Rang. 55. 

S. 100— C/zarge holder — Rights against: 

subsequent transferee without notice. 

' A charge which d‘.;es not amount to a mortgage 
I can be enforced against a subsequent transteree 
for value without notice of the cha' ge. The 
position is not afi’ected by S. 40, T P, Act, which 
applies only to coiitractual rights. {Daniels and 
Weave, JJ.) Mahadeo Prasad v. Ananbi Lal. 

22 A, L. J. 887 : L. R. 5 A, 749 : 1925 A 60. 

— S. 100 — Charge— Creation of — General 

words — Intention. 

A covenant in a document that the obligee 
could recover the debt from the estate and heirs 
of the debtor does not amount to a charge on the ■ 
property. To create a charge the property or 
fund must be specihcaily indicated. There must 
also be the expression of a present intention cou- 
pled with the necessary words of hypothecation 
to constitute it. \Kinkhede, A. J. C.) Tulsiram 
V. Anusuya. 1924 Nag. 360. 

— S. 101 — Mortgagee — Keeping alive — 

Owner of property paying off a prior charge — Sub- 
rogcition — Composite security — Purchase of a 
proHon of ihe property. 

Certain lands were sold in execution of a 
money decree, subject to three mortgages. The 
second ot the mortgages comprised not only the 
land but also the crops raised thereon from time 
to time. The second mortgagee obtained a - 
decree on his mortgage and realised part of the 
decree by actual sale of crops and the rest was > 
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discharged by the auction-purchaser. The third 
mortgagee instituted a suit on his mortgage and 
obtained a decree, in execution of which he 
brought the properties to sale. After paying off 
the first mortkagee, there remained a balance of 
about Rs 1,300 to the credit of the suit. On the 
question whether the appellant or the respondents 
were entitled to the money in Court. 

Held, that the auction-purchaser and his 
assignees (respondents) were entitled to subroga- 
tion of the rights of the second mortgagee to the 
extent they discharged his mortgage apart from 
the amount realised by him by the sale ot ciops, 
11 I, A. 126 ; 29 I. A. 9 : 39 I. A. 68 ; 22 M L. J 
468 (P. C.) followed. [Lord Philhmore) 

Malireddi ayya Reddi V. Adusumilli Gopala- 
krishnayya. 

22 A. L. J. 45 : 47 Mad. 190 ; 19 L. W. 215 : 

26 Bom. L. R. 204 : 34 M. L. T. (F. C i 1 : 

(19241 M. W. N 290 : 

2 Pat. L. R 99 : L R. 6 P. C. 49 : 

10 0 & A. L. R. 269 ; 39 C. I. J. 204 : 

28 C. W. N 1025 : 79 I, C. 592 : 1 0. W. N. 27 : 

51 I. A. 140 (P C.) :'1924 P.C. 36 : 46 M. L. J. 164. 

S. lOX—Morigagc decree — Purchase of 

prof)erty pending suit — Mortgage if kept alive. 

Where pending a mortgage suit a stranger pur. 
chases the property and deposits the decree 
amount in court after notice to the mortgagee of 
his purchase, mortgage which was redeemed 
thereby is kept alive for the benefit of the pur- 
chaser. [Leniaigm, J.) Hla Ban v, Ramanathan 
Chetctiar 

3 Bur. L, J. 287 •• 1925 Rang. 89. 

^S.dOl — Mortgage^- Acquisition of portion 

of the mortgaged property by prior mortgagee — 
Redemption— Election to keep alive mortgage, \ 

A prior mortgage acquired a portion of the 
equi y of redemption of the property mortgaged 
in full satisfaction of the mortgage. Subsequently 
an intermediate mortgagee sued for partial re- 
demption and in that suit the prior mortgagee dis- 
claimed all rights as owner of the equiiv oi re- 
demption and elected to treat his mortgage as ex- 
isting. ttat the prior mortgagee having 

elected to stand by his rights as mortgagee, he 
was entitled to demand the entire debts due to 
him from a person claiming to redeem. 

So long as the fusion of the rights of the prior 
mortgagee and of the mortgagor’s equity of re- 
demption lasted, the intermediate mortgagee 
could have relied on the application of the last 
para of S. 10 1 of the T. "P. Act but the moment 
the prior mortgagee made his election and separa- 
ted his two capacities, the last para of S. 60 of 
the T.P. Act ceased automatically to be applicable 
to the case. 44 A. 659 : 15 C. P. L. K. 188 : 16 
Nag. L. R. 154. [Kinkhede, A. J. C.) Laxman 
SiNOH V, Janardan. 

20 N. L. R. 115 : 1924 Nag. 266. 

S. 101 — Mortgage— Keeping aliveSale 

in discharge of prior mortgage — Mortgagee" enti- 
tled to possession. 

Where under a mortgage the mortgagee is in 
possession and the mortgage is discharged by 
means of a sale, if the sale subsequently turns 
out to be invalid, the mortgage revives and the i 
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mortgagee is entitled to remain in possession^ 
\Dalal and i^impson, A. J, Cs.) Ambika Prasad 
V. Lal Bahadur. 

11 0. I. J. 164 : 1924 Oudh 353. 

S. 101 — Mo^'gage — Suhrogaiion — Pay- 

me nt by puisne mortgagee or by purchaser of 
mortgaged property Payment made io save pro- 
perty Right to a charge. 

Subre gaiion is by redemption and there can be 
no suboiogation where there has been no redemp- 
tion, A partial pavment of the debt on an earlier 
mortgage by a subsequei.t mortgagee does not 
give a claim for subrogation Sinnlarh where a 
purchaser of mortgaged property has only paid 
off a portion of the mortgage debt, he is net en- 
titled to the benefit of the doctrine of subi ogauon. 
Where a pers» n purchased an oil-well subject to 
the rights of a prior mortgagee and also to a right 
of pre-emption in favour ol another pet son and 
in order to satisfy a decree for sale which bad 
been made on loot of the mongage made certain 
payments to the decree holdei with a uew lo 
avert the sale, held that the purchai-er had a 
right to be subrogated to t^e rights of the prior 
mortgagee. [Pratt and Maegrtgor, JJ,) Ma LoN 
V. Ma Nyo. 

1 R. 714 1 79 I. C. 766 : 1924 R. 204. 

S. 101 — Prior mortgagee " Purchasing 

property — Ag eement to pav subsequent mortgage 
— Priority if can be pleaded in suit by latter. 

75 1. C. lOie 

S, 101 — Subsequent mortgagee— Paying 

off prior .morigage - Charge if kepi olive. 

Where the amount of a prior charge is left 
with a subsequent mortgagee for payment to the 
prior mortg'igee and he pays it accordingly, he is 
subrogated to the rights ( f the prif r nioiigagee ; 
as it is to his interest to keep the prior charge 
alive it must be pre- umed in the absence of proof 
to the contrary tnat he did what was to his inter- 
est to do. The intention tn keep a prior n origage 
alive in India is never fo maliy expressed in the 
latter deed. [Daniels^] C.) Gokul Prasad v, 
SUKRU. 10 0. & A. L. R. 129 81 1 C. 581: 

11 0. I. J. 269 : 1924 Oudh 874. 

S. 105 — KabiUiyat executed by lessee — If 

a lease. 

A registered Kabuli vat executed by the lessee 
and accepted by the lessor is not a lease within 
S 105, T. P, Act. [Kotwat, A. J. C.) Ahmed 
Khan v. Sadasheo. 

80 I. C. 736 : 1926 Nag. 121. 

S. 106 — Person occupying premises exe- 
cuting regtsUred kabuliat — Acceptance by an 
ownei — If a lease, 

A registered kabuliyat executed by the person 
occupying the premises and accepted by the per- 
son owning the premises is not sufficient to bestow 
title upon the person occupying the premises and 
can in no way he considered a lease as defined ia 
Section 105 of Act IV of 1882, 39 C. 1316 : 35 M. 
05 . 31 A. 276 : 27 A, 136, Ref. [Stuart and 
Muketjee, JJ.) Kedar Nath v. Shanker Lal. 

46 A. SOS ; 22 A. L. J. 185 : L. R. 5 A 80 . 

78 I. C. 934 : 1924 A. 614* 
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S. 106 —Agreement to vacate at a certain 

dale — Notice to quit — If necessary. 

Whe e t^le tenant had expressly agreed to give 
up pO'SassioQ at a certain 6xed date he need not 
be given a formal notice 'o quit. [Hallitax ^ A.J ; 
C.) Dina Singh v. Jamalsingh 

78 I. C. 446 : 1925 Nag 48. 

S. IQS^Applicahility — Agf^eement to va- 
cate ho ise whenever wanted — Notice. 

Where t'le lessee if a house agrees to vacate 
the same whenever wanted, S. lOd, T. P. Act can 
not be made ap.licable and the omission to give 
notice cannot be regarded as fa^al t") a suit in 
ejectment. {Kanhaiya Laly J.) Mukat Singh 
V. iVliSKA PaRaS Ram. 1924 A. 726. 

S 103 - Ap plicabilitv — Contract to the 

contrary ^N a specification as to when notice is to 
expire^ 

S. 106, T.P. Act applies only where there is no 
contract to the contrary. A c mtract a month’s 
notice without any specification c>f the t ine when 
the notice is to expire is a contract to the con- 
trary of the rule in S. Ic6 and tne notice need 
not expire with the end of the tenancv. {KotwaL 
A. y. C.) Saik Kasim v. Haji Yusuf KaR'M Abu 

1924 Nag. 220 [D, 

S. 106 — Notice to quit — Legality of — Suit 

for ejectment in ca'^e tenant did *wt qait — Notice 
of ejectment issued by Manager of Temple, 

A no ice given by a landlord to his tenant re- 
quiring nim to quit a shoo On the 1st of the fol 
lowing month and informing him that if be did 
not so quit, a suit tor ejectment and damages 
would be brought ag-iinst tne tenant is not in- 
valid. This is quite distinguishable from a case 
where the person giving the notice says that if 
premises were not vacated he would fue for 
ejectment and f rec'^ve’y of rent at an enhanc- 
ed rate. A notice lo quit certain prera se belong- 
ing t ) a temple is not inval d simply because it is 
signed by the authorised agent of manager' and 
not by tUe manager himself, [UanielSy J.} 
Bhagwana V. Shib Savitri Prasad. 

78 1. C. 651 : L. B, 5 A, 294, 

3. 107 — Lease for a year — Hindu Sanbut 

year — // registrable. 

Though a Hindu Sanbut year is more than one 
year 'accordt^'g to the British Calendar, a lease 
for one Sanbut year is not ompulsorily registr- 
able. {Bakery J,C,\ MoTi Ram v Seth Lvksh.mi 
Chand. 1924 Nag. 216 il;. 

S. 108, Cl. I— Lessee- Transfer of inte- 
rest to third person - Liability to p ly rent. Man- 
MATHANATH CHUKERBUTTV V, B\LAI ChaNDRA 
Bag. 1924 Cal. 3o9 

S 108 B-(j) — Permanent leases for pur- 

poses of habiiation created before the Act are not 
transferable — Case-law fully discussed. 

A permanent tenancy created before the pass- 
ing of the Frans ier of Propeity Act for the pur- 
pose of habitation cannot be transferred when 
pucca buildings have not been erected on the land 
leased, when the document crea ing the tenancy 
does not confer upon the lessee the right to 
transfer and when there is no evidence of a local 
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custom in favour of such a transfer. {Wahnsley 
and Maker jiy JJ,) Safar Ali Mia v. Abdul 
Rasid Khan. 39 C. L. J. 585 : 1^24 oal. 1012. 

'S 108 (j — Transfer of —Liability 

to pay Pt'it — If extinguished — Agricultural land. 

Where a lessee a signs his lease, his own lia- 
oilitv to pav rent is not extinguished. Tne I ssor 
has a remedy for realizing rent both against ihe 
lessee and aga nst the assignee but he can take 
out only o e execution. 

This principle does not apply to agricultural 
lands or to the Bengal Tenauev Acc {SuJirawat dy 
and Chotzn^fy JJ.) Shebait of Idol SridhaR 
JiN V. Malinaksha Rai 79 l. C. 567. 

S, 111— Surrender of lease—Acce tance 

of new lei.se implied — Surrender — ^ubseq'ient 
lease invalid — Effect of. i924 Oal, 355. 

S 111 — Transfer of property — Infringe- 
ment of terms of devise Effect of -Forfeiture. 

S. Hi of tne Transfer of Property Act does not 
ap dy to a forfeiture claimed by reason o! an in- 
fringement ot the provis ons ot a devise Wnere 
the w ill does not provide for a right oi re-entry 
in case of a transfer or sub-lease in contravention 
of the terms thereof, no right of forfeiture can be 
exercised so long as the plaintiff is wolliog to use 
the house f r the purposes for which it was as- 
signed to him and does nothing inconaiatent with 
the terms of the will. [Kunhaiyalaly J. C.) 
SHANKAKDAYAL V. BiNAYAK P ASAD. 

27 0. C. 1 : 79 I. C. 695 : 1924 Oudh 305. 

Ss. 111(g) and 114 — Lease — ^on-pavment 

of rents —Foneiture — Covei.aut for re-entry — 
Relief against. 1924 Lah. 49. 

S. 116— Lessor and lessee— Expiry of 

lease— Lessee continuing in possession — Renewal 
of lease— Option of the lesser— Notice to quit — 
Lt ability to pay rent. 

Where after the exoiry of the period of a lease 
the les ee remains in possession with the assent 
of the lessor to his contitming in posses-i<»n, the 
lease is renewed from niontn to month or vear 
to year terminable by a proper noo'ce to quit. 
The opt’on of giving an assent which will con- 
vert the holding over into a tenancy is one that is 
conferred on the lessor and rmt on the les-ee. 31 
M. 163 Kel. Consequemlv where a tenant after 
the expiry of his lease continues in possession of 
a g down with the consent of his les.sor but with- 
out giving notice of his intention to quit on a 
specihed dav, he is liable to i ay a full month’s 
rent as well as the rent due for the prescribed 
perind of a notice to quit even though his occu- 
pation of the premises was for a very short time. 
{Faw ettyJ,) Meghji Vallabhdas v. Dayalji 
AND Co. 48 B. 341 : 26 Bom. L. R. 231 : 

80 I. 0. 607 ; ’924 Bom 322. 

S. 119— Exchange by guardian of minor 

— Subsequent dispossession — Remedy, 

Where the guardian of a minor exchanges his 
property for another and he is subsequently dis- 
pos e sed ot it, his remedy is not to sue to set 
aside the aher'’ation but under S. 119, T. P. Act 
for compensation or for getting back his land. 
[Macleody C, J. and Crumps J.) Irangauda v^ 
Ningappa. 1924 Bom. 617. 
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— ^ s 120 - Bxohan^e'-'Right of parties--- 

Third persons if can claim prfi-empfion. 

At^ exchange imnlies an intercha"ge of property 
w'tb an ither and except in far as the price may 
noi b-3 pa\able in money, the rig- ts obliga- 
tions atraching to an exxhaage are analogous to 
those of a sale, so far as the pa'txs thereto are 
■ concerned. Tn rd part es cannot be substituted 
in the nlace of eit xr of them and as such cannot 
claim pre-emption, {Lindsav and Kanhaiya Lai, 
JJ.) S^MAK Bahadur SrxGH v Jit Lal. 

22 A, L. J. S92 ; I. R. 5 A. 2H • 76 f. C. 495 : 

46 A. 359 ; 1924 A. 390. 

— ^ Ss . 122 and 123 — Gift — Essentials of — 
•Hindu Law — 'Acceptance — OivesHng of donor's 
-ownership m property— Registration of d^ed — 
Effect of — Gift ana dedicaiion -Law appW able. 

S. 123 of the T. P. Act does not purpo t to legis- 
late that the registration of a deed of gi't of an 
•immoveable pronerty is sufficient trans er of the 
property.. It follows S. 122 of the Act which lays 
■down the requ’site essentials of a complete gift. 
There must be a voluntary giving b\ the donor 
and an acceptance bv or oii behalf of the donee. 
In the case of the donee, being incapable of s gni- 
fying his acceptance bv reason ot age or of his 
being an irnDersonal being, recognised hy law as 
capable of being a donee, suen as a deity, the ' 
accep a 'ce required by the section may be done ! 
on his behalf by someb -dy else competent to act j 
as an agent. The acceptance mav agai > be 'signi- | 
fied b'/ an overt act such as tne act lal taking pos ; 
•session of iha property or such act by the donee 
as would in law amount to raking posses d n of 
“the prooertv where the property is not capable of 
physical possession. Thus actual delivery of pos- 
isession is not essential in all cases f r it is only 
one of the m des of iud'cati tg acceptance. There 
>must be something shown to indicate an accep 
dance on th.e part of the donee and as to whether 
'there has been an acceptance and what constitu- 
tes acceptance depends on tne circumstances of 
each case. On behalf of the donor the essential 
ingredient is that he should voluntarily and with- 
out considera ion transfer tne property to the 
alouee, I'his implies a complete divesting of the 
ownership m the property by the donor. A re- 
gistered deed of gift can’-'ot take tne place of these 
esseri iai ingredients among whicn is tne com- 
plete divesting of tne ownersiup by the donor. 
Tn each case it must be proved, that apart from the 
•registration of the document, there was a com- 
plete divesting of the ownership. A registered 
deed of gilt or any other document, may be 
merely a nominal transaction with >ut any iuten- 
ti n on the part of the executant to give effect to 
the terms fictitiously set fortn in the document. 
There is no real di tinction in principle between 
The essential ingredients requisite for a valid gift 
on dedication in Hindu Law and those laid down 
in the T, P. Act. {Jwala Prasad and Kulwant 
Sahny^ Leo Sakan ^ Bharthi vr Deoki 

JBHARTHI, 5 Fat. L. T, 305 : 3 Pat. 842 : 

80 I. C. 980 : 1924 P. 657. 

Ss. 123 and 129 -Buddhist law— Gift- 

Delivery of possession — Necessity for. 

If a rule of Buddhist law requires delivery of 
ipossession to validate a gift of immoveable pro- j 

Y D 1924—72 
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pertv, such a rule must be held to be abrogated 
by Ss 123 and 129 of the T. P. Act. { Lerjaigne 
and Carr, JJ.) U. Pandawun z. Sandima. 

2 Rang. 131 : 83 I. C- 557 : 1924 Rang 309. 

S. 123— Gr/7 of immoveable property ' — 

Delivery of possession if necessary — Registration 
ot deed. 

To constitute a valid gift of immoveable pro- 
perty in places where the Tarnsier of Property 
Act is in force execution and registration of a 
gift deed would be sufficient. Delivery of pos- 
se"si3(i need not be made. [Heald, J.) Mi Hla 
Zan V. Pa Pa Ye. 3 Bur. L J. Ill : 1924 R. 353. 

S. 123 -Gift — Incomplete gift— Rights 

of donor and d nee — Kelatioaship of trustee. 
Natha Gulab & Co. V. W. C. Sheller 

1924 Bom. 88, 

— S. 123 — Gift — Revocation. 

Donor’s right to revoke gut before registration 
of the deed. See InjUngi'ion. 

26 Bom L. R 427. 

S, 123— Gift unregistered - Actings of 

parties — Po -session given Estoppel. Ma Shin 
V. MaUNG HmaN. 79 I. C 579 (2) : 

1924 Rang. 102. 

S. 130 — Mode of transfer — Mortgage of 

an actio nab e Claim — Assignment of mortgage — 
Payment to mortgagor. 

S 130 does not prescribe any mode for assign- 
ments. A mortgage ot immoveable property not 
being an actionable claim, the pro . isi ns ol S. liO 
do not apply to assignments by the mortgage* 
Where the as- ignee of a mortgagee dOcS not 
iioidv the fact of assignment to tne m.xtgagor 
and the latter makes a pa^ mem to the m mtg <gee 
witnout notice or cjliusioo, he is entitled to get 
credit for the payment. Hut the assignee in an 
aC'ion against the mortgagor can join the m'ut- 
gagee as defendant and claim relief against him 
also. (Kinkkede, AJ.C.) Basant Kao v. Nara- 
van. 1924 Nag 401. 

TREE PATT AS— roj)^ poramboke — Grants of — 
Title. 

In the case of tope poramboke prim a facie the 
tide is with Government and the fact that a tree 
pada is granted to a person hh jws he is not owner 
of the land, because tree pattas are not issued to 
owners of the land on which trees stand. iWaUuce, 
J,) Ramaswami The VAR v, Al.aga Pillai. 

79 1. C. 881 . 1925 Mad. 143. 

TRESPASS— of — O'n rights of owner. 

The occasional user by a trespasser of land 
cannot extinguibh the title of the rightful owner 
unless the possession of the trespasser is open, 
adequate in extent and continuity and such as to 
amount to adverse possession. [Chakravatti, J,) 
Hahisadhan Patari v. Dinanath Banerjee. 

82 I. C. 318 : 1925 cal. 316- 

TRUST — Co-trustees — Notice to quit given by 
some without consulting the others — Legality of. 
See Landlord and Tenant. 46 M. L. L 122. 

^Object of — Family ceremonials. 

1924 Nag. 63. 
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Repudiation of, by trustee — Possession if 

io be surrendered first. i 

A trustee acting under a trust which he knows 
or subs quei'tlv di'^co'^’ers to be void or in'’alid is 
not bound to surrender possession of the trust 
property before be can be alio ^ ed to repudiate 
the tru^'t. {Pridedux and Kinkhede, A. J. Cs.) 
Krisonab^i V. Dhondo Ramachandra. 

20 N. L. R. 63 : 78 I. C &42 : 1924 Nag. 129. 

Trustee — Incapacity to sell to himself. 

75 I. C. 7. 

TRUSTEE — Transfer of office — Validity. 

A transier of the office of trustee is invalid. 
{Phillips and Venkata>uhba Rao, Jj.) VisvA- 
NATHa Aiya V. Vengama Naiuu. 

19 L. W. 567 : 78 I. C. 52 : 1924 Mad. 749. 

TRUSTS ACf, S. 6 — Mode of creating trust — Cer- 
taimy of object. 

A tiust relating to immoveable property mast 
be in wriung, signed and registered or by vtfiU. 
The objects of the t!U^t should noi b> ol a nebu- 
lous cha^a.ter, but of such a nature that a court 
can admmister it. {Dalai and Cuming, JJ,) 
ANant Ham Ishri pr^AsD. 

78 1 C. 320 : 1925 Oudh 202. 

S. 5 — Trust for the purpose of acquit' 

ing proptrty for the benefit of the settlor — ^^itior 
allotting 06 ’ tain sum of money for th^ purpose — 
Trust reserving power to settlor^ to revoke trust 
after the mone)/ is spent — Trust ts valid and the 
refusal to fui ther fi.-^ance the worti is valid revo- 
ca ion- If afterwards the trustee by hts own 
exertion i> acquires the property, no trust attaches 
iu it and the beneficiary can* ^ claim it-^Trust 
Act, S. 78 — Evidence Act,S. 115- 

Per Muliich, J. — Adhere a person asks another 
to acquire a certain prope'-tv for his benefit i, e , 
for benefit of the seitl ir and aPots a sum of money 
for the purp ise but reserves to him Cif the power 
of revoking the trust aiter the amount is spent, 
the t^u^t is a valid one and his retusal after the 
amount is spent, to lurther finance the work is a 
valid revocation oi the trust ; and where, without 
any lack of good faith, the trustee relying on the 
abandonment by the beneficiary acquires the 
property for his own benefit no trust attaches to 
it. Keech t/. Sand(ird (1726) Case Teuip King 61 
Dist. 1 Yn, C 98. il Irish Equity 2 Referred. 

Per foster, J. — A authorise'. B his agent to 
take up a speculative business project, and allots 
a sum of mone Y lor an experimental trial thereof. 
When after lour years the money is exhausted. 
A refuses to lurnihh further expenses. B, insiead 
of relinquishi.'ig the project as he might, without I 
consequent loss to hira.-elf or further loss to A, 
proceeds with it. After 12 years .>f heavy ex 
penditure ot money with a great risk of loss B, 
and after his deaih bis sod, attain success, and 
the adventure becomes profitable. Twelve years 
after this, during which the profits have been in- 
creasing year by year, A’s heir come into Court 
and claims the whole property with ail past profits 
minus B s capital outlay. In such a case the 
agency ceases on the principal's implied deter- 
mination thereof by refusing to turuish fuitner 
expenses. Alter a principal hasiefused to in- 
demnity an agent in the future in a speculative 


TRUST ACT. S 88. 

business committed to that agent, that principal 
cannot sav that the agency subsisted. Keech v, 
Sandford and Ch. L. C 635 and 19 Beavon 356. 
19 Ves 144, 13 L, J. Ch. 238 De Gm. and Cr. 787 
Dist. Me Nauehterds Select ca-^es in Ch. 29. 1900 
A. C. 293 and 2 H and T. W. 224 Foil. {Dawson 
Miller, C.J., MuHick and Foster, JJ,) Harihar 
Prasad t>. Keshfo Prasad. 

5 Pat. L. T. Supp. 1 ; 1925 Pat. 68. 

S 6 — Giii of property—' Maintenance 

charge in favour of third party— Implied trust— 
Enf orr.f ability 

Where prcipertv is gifted to a person subject 
to a maintenance charge in favour of a third 
partv .‘?nch third party though not a party to 
the deed can enforce the charge, as there is an 
implied trust in his favour. {Baker, J.) Mr. 
JANKI V. MOHANLAL. 

80 I. C. 405 : 1925 Nag. 29, 

48 — Co-frusiees — Suit in ejectment — 

One refusing to join — Suit if maintainable . 

Where one of two trustees refuses to join as 
plaintiff in a suit for ejectment relating to trust 
property, o^e alone can sue, impleading the other 
as CO defendant. [Kotval, A, J. C ) Shukoor z;. 
jAGAiYY * . 1924 Nag. 335. 

S'?. 6?^ and 64— Knowledge of nature of 

mnnev— Effect. Meenakshi Nethiar Amma v, 
Parvati Nethiar. 1924 Mad. 174.- 

S. 82 — Burden whether altered after the 

passing of the Act— Position as regards burden 
of proof before the Act. 

S. 82 of the Indian Trusts Act appears to throw 
the burden of proving that a transaction is benami 
on the partv al’egingit, whereas previously to 
that enactment the po-ition may well have been 
that plaintiff who.carne imo Court with the proof 
that be had paid the consideration money himself 
would ha - e been able to throw the burden of 
proving that the transaction was not bena.ui on the 
o her side 29 B. 306 dist fol. 53 I. C. 54 P, C. ref. 
to. {Kendall and Pullan, A.J Cs.) Mx. Raj KUN- 
wARi V. Mx. Rani Malkaj Kunwar 

82 I. C. 832 : 1 0. W. N. 719. 

S, 88 — Applicability. 

Per MulHck and Foster, JJ. — A trustee who 
relies on abandonment of the trust by the bene- 
iiciary and acquires property by his own exer- 
tions need not hold it as a trustee but may hold 
it for his own benefit. Keech v. Sandford Dist 
{Dawson MiPer,C.J., Mullick and Foster, JJ,) 
Harihar Prasad v. Kesheo Prasad. 

5 Pat, L. T. Supp. 1 : 1925 Pat, 68. 

S. 88 — Pleader and client — Pleader 

purchasing client's property tu execution sale in 
wife' s 7iame after his ceasing to be client* s 
pleader — Sale if vitiated. 

There is no mote certain way of taking advan- 
tage than the wav of concealment and if an 
attorney or agent can show be is entitled to 
purchase yet if instead of openly purchasing he 
purchases in the n^une of a tru tee or agent 
without di closing t ‘C facts, no such purchase as- 
that can stand for a single moment and the 
advantage he has aequired by concealing the 
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name of the real purchaser must be given up. 
Even where the Trusts Act does not apply the 
above principles hold good. Lewis v. Himan, 3 
H L. C. 630 and Me Pherson v Watt \ d A. C. 
25-f, Ref {Lord Dunedin.) Nagendrabala Dasi 
V, Dinanath Mahish. 51 Cal 299 ; 

1924 P. C. 34 : 19 L. W. 349 : 

33 M. L. T. (P. C.) 472 • 22 A. L. J. 177 : 

2 Pat L K. 96 : 10 0. & A. L. R. 408 : 

26 Pom. L. R 675 ; L. R. 5 P. C. 110 : 

1 0. W. N. 752 : 81 I. C. 752 : 61 I. A. 24 : 

(1924) M. W. N. 155 : 46 M. L. J. 532. 

S. 90 Co-owners — Joint patta land — i 

Default in pax me nt of Government revenue by 
owner of one plot — Purchase at revenue sale by 
joint pattadar — P ^rchaser if a trustee for de- 
faulter —'Collector — Powers of^ with reference to 
revenue sales— Notice to persons affected by 
orde> — Necessity tor. 

Plaintiff and defendant were owners of sepa- 
rate plots of land comprised in a joint patta. 
Owing to iheir default in the payment ot Govern- 
ment revenue, the plaintiff’s land was sold in pub- 
lic auction and purchased by the defendant. i 
Though there was nothing fraudulent in the con 
duct of the defendant, the plff claimed the benefit 
of the defencant’s puichase under S 90 of the 
Trusts Act ; tield that the pltf, and deft, were 
not co-owners within the meaning of S 90 of 
the Tr ists Act ; that it could not be said that the 
dett. in his capacity as co sharer contrived 
t'l bring the property of the plaintiff to 
sale ; and that the plaintiff's suit was not 
maintainable. The Collector is the final autho- 
rity in the matter of confirming sales held for 
arrears of Goverctm^nt reveirue and the Deputy 
Coli. ctor has only a delegated au hority in the 
matter. Though the Collector is ordinarily bound 
to give no ice to the party affected before con- 
firmo'g a revenue sale overruling the order of the 
Deputy Collector to the contrary, the omission to 
give such notice is not fatal especially when it is 
not snown that ihe aggrieved party had any valid 
grounds to urge before the Collector. {Devadoss 
J.) Nagasami Aiyar V Ramaswami Aiyar, 

47 M, L. J. 755 : 1925 Mad. 288. 

S. 90 — Co-tenants — Renewal of lease in 

favour of one — Benefit of reftewa I if accrues to 
all. 

\ house was erected on a plot of land belong' 
ing to a lessee who died before the expiry of the 
term of the U ase The lessee died and his in- 
terest was inherited by his son and daughter in 
the proportion of 2 3 aud 1-3 respectively accord- 
ing to Manoraedan Law. On the expiry of the 
term of the lease, the lessor renewed it in favour 
ot the -on alone and refused to associate with the 
daughter in spite of her request She thereupon 
filed a suit agdnst the defendant because it was 
stated that as the lessor had deliberately and re- 
peated! v refU'Cdto ass ciate the plaintiff with 
the defendant in the benefits of the lease, the 
plaintiff was not entit ed to such benefit. 

Held^ that the action of tne lessor would not 
affect the tq-utv existing between the te ants in- 
common. AS between the lessor and the lessee 
the defendant held the legal title but by so doing 
he could not relieve himself, from equitable obli- 


U. P. BIST. MUNICIPALITIES ACT, S. 23. 

gations which had arisen in favour of his co-ten^ 
ant. {Wazir Hasan^A, J> C.) abdUl Ghafur 
Khan v. Mt. Butabibi. 

10 0 & A. L. R. 359 : 11 0. I. J, 558 ; 

1 0. W. N. 326 : 1925 Oudh 200 (2). 

TRUST PROPERTY — Succession to— Hindu widow 
— Right ot. 

In the absence of a custom to the contrary, 
succession to a trusteeship follows the ordinary 
methods of devolution and a Hindu widow can 
succeed as the heir of her husband. [Phillips and 
OdgerSy JJ.) Kothandaramasami Naidu v.. 
Pappammal. 79 I. C. 89l : 1925 Mad. 218. 

U. P COURT OF WARDS ACT (III of 1889), Ss. 

3, 4. 8, 10.34 and 41 Dispualified proprietor — 

Part of ihe estate not taken in chargee by Court 
of Wards — Bffect of— Representation by dis-^ 
qualified proprietor — Estoppel. 

It is only with the sanction of the Local Govern- 
ment that the Court of Wards can either assume 
or abandon the superintendence of any person or 
property. The mere fact that the Court of Wards 
does not take over the management in the manner 
laid down in Chs. IV and V of the Act cannot 
affect the legal character of the ward and of his- 
property, These must remain under the Court’s 
superintendence with all the consequences aris- 
ing therefrom until a further notification is pub- 
lished in the Gazette under S.46 of the Act. There 
is no distinction between the case of proprietors 
disqualified under S. 8 of the Act and the case of 
proprietors whose estates are taken over on their 
own application under S. 9 of the Act and in both 
cases the proprietors are under the disabilities 
imposed on wards. A mortgage by a disquilified 
proprietor executed while the estate was under the 
management of the Court of Wards is vuid ab ini- 
tio. There is nothing in the Court '•f Wards Act 
to prevent a ward from being allowed to carry on 
the duties of a manager though normally such 
managers are spetiallv qualified persons. The 
mere fact that a disqualified proprietor represents 
himself as competent to enter into a contract; 
with reference to his estate does not estop him 
from subsequently impeaching the transaction.. 
{Neave and Kendall, A. J, C,) Hari Kishun Das 

V. Choudhuri Mahomed Safi Jjn. 

10 0. & A. L. R. 491 : 11 0. I. J. 502 r- 
80 I. C. 800 ; 1 0. W. N. 182 : 1924 Oudh 438. 

(IV OF 1912) S. 54— Notice-Transferee, 

if gets the benefit of. 1924 A. 98. 

U. P. DISTRICT MUNICIPALITIES ACT, S. 23 (3) 

— Election dispute — Decision of Commissioner — 
Offence under S, 463. 1. P. C. — Direction to pro- 
secuie — Interference by High Court in revision. 

Having regard to the language of S, 23 (3) oL 
the U. P. Disiiict Municipalities Act, it is not 
competent to the High Court to interfere either 
under S. 115, C. P. Code or S. 107 ol the Govt, of 
India Act with aw order of an Election Commis- 
sioner directing the prosecution of the petitioner 
for an offence under S, 463, 1. P. C. by the com- 
missioner which was disclosed during the course 
of an enquiry into an election dispute. 

Elections are certainly civil matters, an elec- 
tion dispute is certainly a civil dispute and aa 
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election tribunal is not a revenue or criminal 
Court but a civil €■ u^t, {Walsh and Ryves, JJ,) 
-Fam Nath tj. Emperor. 

22 A. L. J. 497 : 10 0. & A. L. R. 581 : 
L. R. 5 A 109 iCr.) : 83 I. C. 654 : 46 A. 611 : 

1924 A. 684. 

S. 116 — Municipal rubbish and night-soi] 
— Property in — Municipal ser^rant selling nigrht 
soil and rubbish and aporopriatmg proceeds — 
Breach of trust -Peiral Code. S.420. 

76 I C. 971 : 26 Cr. L. J, 299. 

S 162 — Residence within notified area — 

Liability to taxation of traders. 

On a reference to the High Court as regards 
the liabihty of cerfam persons to tax by reason of 
thei'* msiderce within a notified area, it was 
found that the area was no daubt their natsve 
town but that they we e carrying on business at 
Calcutta. Held, that in everv case residence i? a 
question of fact, a^'d it must depend upon the 
particular circumstances The ge- eral practice 
is to accept as the person’s residence the place 
where throughout the year one would ordinarily 
exr'ect him to be found. The term residence is 
natnrallv a flexible <^ne. but in the case of traders 
carrying on business outside their native place 
thei'' place of residence is manifestly the place 
where thev earn a living and do their daily work 
nor does that place cea«e to be their residence be- 
cause for purnoses of rest or recreation or family 
ties, they occasionallv return to the familv home 
where they and their families ha'm been brought 
up. (Afears, C. J. and Pisgott^ J ) The Mtjntci 
'PAL Board or Barielly Haftz Ala Baksh. 

22 A. I. J. 4^7 : L. R. 5 A. 36^ ; 
79 I. C. 567 (2) : 1924 A. 669. 

U. P. EXniSE ACT, S 60, Cl A—Disenverv of 
cocaine in a $hnf> — Conviction of habitual attend- 
ance in the shofi --Legality of. 

Cocaine was found in certain parts containing 
grain in a ba^ia’s shop. The applirants wmre 
brothers and were serving habituallv in ^he shop. 
Hetd^ that the conviction of the applicants under 
S. 60 of Act TV of 1910 was not illegal, {Boys, J.) 
■Ganeshi V. Emperor. 

L. R. 6 A. 136 (Cr.) : 1924 A. 776- 

S. 60- A — Offence of possessing excisable 

article except cocaine is not suni*narily triable, 
XJnd^rthe U. P. Excise Amendment Act (TI of 
1923', Section 13 the punishment for an off°nce 
under Section 6 in respect of exciseable art’cles 
other than cocaine is imprisonment for one vear. 
The offence is therefore not triable summarily. 
^{Ryves,J.) King Emperor z; RamNarain 

46 A. 446 ; L. R. 6 A. 60 Cr ) : 81 T. C. 342: 

25 Cr. L. J. 806 : 1924 A. 675 (If. 

S. 64 fc) — Partnership— Liability of all 

wilful breach by one. 1924 A. 101. 

— -S. 71 fa) — Report bv Police Sub-Inspector — 
^Magistrate if cau t=‘ke cognisance. 

10 0 & A.L. R. 293 : 46 A. 158 . 
L. R. 5 A. 40 iCr.) : 1924 A. 267. 


U. P. LAND REVENUE ACT (III OF 1901), S. 4. 

U P LAND REVENUE ACT (HI OF 190l)—Fz«4- 

ingn ttuve cf broreedings in revenue courts, or 
Revenue courts — Evidence recorded htfore coivple- 
fi^n of brace ’diitg< for appointment of gmrdinn-— 
Eff'^ct of acquiescence — Proreedings if irregular. 

Where in certain proceedings in a cou t of 
record, to which certain minors were parties, and 
we’-e renresenred by a guardian-ad litem, and the 
evidence was recorded before the proceedings for 
appointing the gaard''^ns had been completed, 
and no obiect on on this score was raised in the 
lower courts. 

Held, thnt the Court of Record had proceeded 
in a regular manner as laid d' wn on S. 54 of 
Act II of 19^1, and tha^ under S. .57 their dec sio'^s 
a’-e bind^-^g on the Revenue Courts, and that the 
proceedings were not irregular, in view of the fact 
that no objections were raised {Frpmantle^ S. Af, 
and Burn, J.M.) Rahmat Ilaht Khan v. Wazira. 

L. R, 6 All. 323 (Rev.). 

Partial partition — Civil Courts finding 

the familv jo’nt — One memhtr claimnig indivim 
dual owneryhi b of some items on the strength of 
entry as Khadakast in his name for 2 years — Vali- 
ditv of. 

In a case of partial partition, it was agreed that 
the ‘sir’ and Khadakast of each co-sharer should 
be left with him. In a suit for partition in the 
civil cou- ts, it was found tnat the family was 
joint. The appellant claimed four plots of land, 
as his separate property, on the stre' gth of the 
f mr plots having been recorded as the Khudak- 
ast of the appellant alone, with a period ot only 
two rears’s at the time when the proceedings be- 
gan. Held, that under S. 123 of the Land Revenue 
Act, the appellant could not chim as a right to 
have Kh idgast of 2 years iucliied in his patti. 
There could be no doubt from the deci-ion of the 
ci Ml cou^t that the apoellant owned some pro- 
perty acqu red from his own funds, and there was 
nothing to show that he claimed separate owner- 
ship of the 4 plots. {Burn, J. M.) Haz^RI Lal 

V. Ram Lal. L. R. 5 All. 326 (Rev,). 

S 4, Cl, 12 (A) — Recorded as "sir" — Use 

of the expr ssion "sir ’ tinnecessayy. 

In cons deri'ig wheiher a particular plot of 
land is ‘sir’ the ab ence of the word *’sir” in the 
entr^ against the land in the last settlement is not 
conclusive. There were other wavs in former 
times of recording land as “Mr” without calling 
it “sir.*’ In every case therefore the question 
will be not if the word “sir” is used, but if the 
land recorded at the laM settlement in the manner 
in wh’Ch '‘sir’’ was customarily recorded in that 
locality and at that period. As a rule a careful 
study of the se tlement papers of the particular 
village and of half a d izen neighbouring ones, 
settled at the same time and by the same o'ficer, 
will furnish a conclusive reply to this question. 
{Fremantle, S. M. and Burn, J. M.) BishuN 
Nath Singh v, Gulki. 

L. R, 5 A. 135 'Rev.). 

S. 4 (12) (b) — ‘S j>’ land — Entry as ^sir,, 

in the settlement records— Onus on the person 
alleging entry to be incorrect. 

In an ejectment suit, the defendants contended, 
that they became tenants in chief, on account of 
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the surender of proprietary rights by their land- 
lords, and that the land was ne^er ‘sir’ and that 
they had completed 12 years continuous posses- 
sion, 'but the sett' ement papers of lh93 and 1894 
showed the laud as Sir' of certain persons, prece- 
ding the parsing o( the Land Revenue Act. Held. 
(1) that the land was ‘sir' within the meaning ot 
S. 4 (12) (a) of the Act, unless it could be proved 
that the entries in the settlement registers were 
incorrect that the onus was on the tenants to 
prove ihat fhe entries were incorrect on the settle 
ment regf ters ( :) and although the land was sub- 
let in 1892, (a year before the settlemem) to was 
not sufficient to prove the in correctness of »he 
entry. {Freemanile, S. M. and J,M ) Durga 

PRASAD V. SUCHA. L. R. 5 All. 327 (Kev,). 

Sg. JO ai-jci ZQ — Ex-f>rot>rtefary tenancy — 

R^nt n^t fixed by Collector — Right of potties to 
fix rent. 

The duty of fixing the rent under S. 36 of the 
Land Rcjvenue Act U laid in the first instance 
noton the parties but on the Mutation Court, 
though a righ is reserved to the pa' tits to apply 
subsequent!;, if the Re venue Court omits to make 
an nrdei*. There is noth n^j to prevent the parties 
agreeing upon a rent which is not above the legal 
max inuta nor is there any reason why such rent 
if agreed upon by the parties should not be re- 
coverable in the Court. {Daniels J.) Sri Kantoo 
Singh v. Imdad All 

L. R. 5 A. 136 (Rev.) : 79 I, 0, 665 : 

1924 A. 944. 

S. 34 (5)— iVo/fee of ejeclmeni — L*^galily 

of — Person not recorded proprietor Ejecimtnt — 
Suit to contest. 

S 34 (5 of the U. P. Land Rev, Act debars a 
person who is not the recorded piopiietor from 
issuing a notice of ejectment. la a su t to contest 
a notice of ejectment on the ground mat toe rent 
was fixed at a lavourablc rate the chief p(iint to 
be considered is whutner the rent was delibe- 
rately favourable when it was fixed and not at the 
date of sn:t \Fre^antle^ and Burn^ J. M.) 

ChUNNI PANDE V. CHANDRA ChAN DUTT. 

L. E 5 0. 14a. 

— — S. 34 (5) —Successions — Duty to rer>ori — 

Scope of the section — OuJk Rent Act, S. 108 (15^ 
— bcopt of 

Under S. o^ ot ihe U, P. Land Revenue Act it 
is not only transfers t successions that have to 
be reported and wh^t t le plrtinlifi shoulo have re- 
ported i'l the case in question was that he had 
succeeded to his father m whose lavMurthe pio- 
pertv had been transferred. The fact ‘hat his 
father was not t-ound to rep. rt the trans ers in 
his own favour simply because tne Act was not 
then in force cannot be btld to relieve the plam 
tiff and his successors for all time from the ntces- 
S'ty ol complying with the Act. 34 (5) of the 
V P. Land Revenue Act lays down a general 
propoS’iion and is not only confi ed to cases 
under t^^e Land Revenue Act It must theretore 
be held to apply to cases under the Oudh Rent 
Act aud the lact that S 108, sub-s. (l5) refers o 
a shares and not to a recorded sharer is of no 
impO'tance. S. lOS is a list of suits that can be 
filed in the Revenue courts and conveys no autho- 
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rity to any person referred to therein to break the" 
law as laid down in the Land Rev enue Act. 
{Kendall, A. J, C.) Udai Bhan P/vutab Singh v, 
DarGahi Tkwan. 10 0 & A. L. R. 482 r 

L. R. 5 0, 106 12) 11 0. L, J. 520: 1924 Oudh 329. 

S. 35 — Mutation proceedings — Applica- 
tion after 14 days- Discretion. 

Proceedings in mutation are essentially of a. 
summary nature and S. 35 of the U. P. Lat d 
Revenue Act undoubtedly coivem-lates that the 
Tahsildar should enquire into disputed cases 
brf^re referring them tne S'^b-divi>i>mal 
Officer. It dees not contemplate ^^bjection'' by 
parties whtj have hitherto remained silent being 
made in the Sub divisional Ofiicer’s Couit The 
"ub-civisional Officer has power to entertain 
such apphea ions and should do so £ Kood cause 
IS sh<.wn. But it cai-not be laid down as a gene- 
ral luie that Such ao 1 cations should be entertai- 
ned if pie er ted before the ca^e is decided. 
{Fremantle, S. M. and butn, J. M ] Mt. Indkani 
V Mathura. L. R. 5 0. 9 ; lO & A. L. R. 158; 

30 0. L. J. 705: L. R. 5 0. 113. 

S. 36-~Exproprietary tenancy — Agree-^ 

ment to accept less than standard rent — Effect 
oL 10 0. L 3. 638. 

S. ZQ - Expropnetory tenant— Order. 

fixing rent — if binaing on heirs. 

In the abserue of f aud or want of jurisdiction, , 
an Older ot Court fixing rent to be paid by an ex- 
proprietary tenant ba^cd on an ag ecuient of t ar- 
t es, IS biiid'pg on the hurSol the tenant. {Mu-- 
ktfjee, J.) Musaddi Lalv. Chhotu. 

78 1, C. 349: L. R. 5 A. 171 (Rev.). 

S. 36. Sub-S. (4) — Iniliation of proceed' 

ings — Applicatton for claim of expio prtelury 
rigr.t 

Action can only be taken under S. 36 of the U. 
P. Land Rev, Act on application by the Zatnindar 
ot tenant concerned. If ex-propTiciary nghis are 
CO. cla uieQ wi hm 6 months ’hey are ex.ujguisD- 
ed and can no longer be; the subject of proceed- 
ings uiidet" S. 36. {Fremantle, 8. M. and burn, 

J, M.) Lalji Sahai V. Bauui t andey, 

L. R. 5 A. 55 (Rev.). 

Ss 40 and 44 — Proceedings for correction 

of papers — Qucsiton of possession— Duty of Re- 
vR'^ue Court Question of Ittle — Deter m^naiion- 
of. 

Under S. 40 of U. P. Land Revenue Act where 
the Kevenue Auihonties can hnd that a cenatn 
pers n is in possession tne entiy niust be mane 
on the basis ot p ssessioo and the que^tiu- can 
be re ened on the basis nf title in eitder a 
Civil or a Revenue Court. The decision oi the 
C illector ui a case reU ing to the correction of 
papers is no aiote tr an a av.cisiO'i as to posses- 
sio I and the determination ol the question of 
title in a subsequent suit Jor eicctment is noi bar- 
red either under S. 44 oi the U. P. Land Reve- 
nue Act or by the rule oi res judicata, {stuait, 
J,) Lal Man v. Pazal Mahomed. 78 I 0 li5: 

L. R. 5 A 13 2 {Revq. , 

— ..g, 4 ? — Correction of papers — Proceaure 
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Tn a case of correction of paner s the Assistant 
Collector recorded that the partners produced no 
mo^e evidence than that produced before the 
Naib Tahsildar and decided the case thereon with- 
out framiner issues. Held, that the provisions of 
section 42 of the Land Revenue Act had not been 
complied with since the proper procedure laid 
down in that section had not been observed 
{F temantle^ S. M, and J. M ) KaMLA Pra 

SAD PaNDEY V, SURAJ BALI PaNDEY, 

L. R. 5 A. 108 (Rev.), 

-S. 44 — Mutation — Relation of landlord 

and tenant— Defendant getting recorded as the- 
kadar— Lessor. 

Where defendant applied for mutation of the 
plaintiff as less'^r names and got himself recorded 
as thekadar and the plaintiff was entitled to relv 
on the presumotion raised by S. 49 of the Land 
Revenue Act that the relation of landh^rd and 
tenant existed between the parties. (Daniels and 
Neave, JI.) Nand Ram Singh v. Hartsaran Das 
I. R 5 All. 235 (Rev.) : 82 L C. 296 : 1925 A. 100. 

Ss. 44 and 57 — Settleme^it entries — Pre- 

sumption of correctness — Rebuttal — Entries in 
previous Khasra or Khafanni, 

Production of inconsistent entries in previous 
Khasra of Kbatanni does not disprove the cor 
rectness of a settlement entry. {Hopkins, S. M.) 
Bachi V. Mangal, L. R. 5 a. 16 (Rev.): 

10 0. & A. L. R. 107. 

8s 56 and 86 — Cesses — Recording of, by 

Assistant Record Officer — No special sanction by 
Loral Governmenf — Recovery of. 

Ceases recorded by an Assistant Record Officer 
•when no record officer had been appointed to 
supervise his work, and those which had not been 
generally or specially sanctioned by the Local 
Government cannot be recovered in a court of 
law. iMukerjee and Dalai, Jl,) Sukurvas; Nazir 
Ahmad. 21 A. L. J. 900: L. R. 5 A 33S (Rev ): 

82 I. C. 1026; 10 0. & A. L. R. 1155: 

1925 A. 121 

S, 67 — Entries in settlement records — 

Correctness — Presumption Rebuttal. MURLi 
Prasad Avasthi v, Saran Chamar, 

10 0. & A. L. R. 125 

‘S. 5^— -Record Court — Decision of, how 

far binding — Omission to frame issue — Effect of 

A decision based on proceedings properly con- 
ducted in the Court of an Ass stant Record Offi- 
cer is binding in regard to the same subject-mat- 
ter in all Revenue Courts. Where though no 
express issue is raised, still the matter was rai- 
sed in the pleadings and evidence of the parties, 
it operates as res judicata [Fremantle, S. M. and 
Burn, 7. M,) Jhandu Singh v, Ahmad Hasan. 

L. R. 5 A. 342 (ReV v 

— S. bH —Settlement record — Entries in — 

Disproof of 

Where land has been recorded as sir at the 
last settlement and has been continously so re- 
corded since, the correctness of the entry 
of the land as sir at the settlement is open 
to dis-proof. {Stuart, 7.) Lal Man v, Fazal 
Mahomed. 78 I.G. 115; L. E. 5 A. 132 (Rev.). 
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Sa 87 and 90— Admission of tenancy — 

Proof — Attestation at settlement— Inclusion of 
name of tenant in general list of exproprieiary 
tenants liable to enhancement of rent. 

The mere attestation at settlement is not such 
a formal admission of the defendant's status as 
can bind the zamindar. The inclusion of the 
defendant in the general list of tenants recorded 
as ex-proprietary or occupancy who were sued 
for erffiancement under Ss 87 and 90 of the Land 
Revenue Act, cannot possibly determine his 
status Nor can the fact he is shown in the rent 
receipts in accordance wdh the records as ex 
proprietary or occupancy tenant be considered to 
bind the zamindar. [Fremantle, S. M. and Burn, 
7. M.) Mt. Jhamola Kuar v. Mt. Sukho. 

L E. 5 A. 233 (Rev.). 

S. 87 — Enhancement of rent — List of oc- 

cupancy plots —Inclusion in the list — Effect of 

Where a plot was included in the list of occu- 
pancy plots of which the rent was enhanced by 
the Settlement Officer under S. 87 of the Land 
Revenue Act, it does not make the status of the 
tenant of the plot res judicata, so as to bar its 
decision in subsequent lit gation. [[Fremant e, 
S. M. and Burn, J. M.) Mahesh Prasad v. Par- 
THI StiiLI. 

L. R. 6 A. 332 (Rev.). 

Ss. 87 and 88 Rent suit between 

landlord and tenant — Rite of rent— Determina- 
tion of — Order of Settlement Officer — When final. 

In rent suits in the Revenue Courts againit 
occupancy tenants the Courts must award rent 
at the rates which are fixed upon in the papers 
unless those rates are entered erroneously bv a 
clerical mistake, and where there is binding 
order of competent authority such as an order 
by the Settlement Officer under Ss. 87 and 88, 
Local Act III of 1901 or under Ss. 43 to 45, Local 
Act II of 1901, the Court has no discretion but 
must allow the rent at the rates directed, If fur- 
ther the landlord of the tenant has any objection 
to those rates, he must apply to the proper auth- 
orities to have those rates altered, but the Court 
Irving a suit for arrears of rent has no authority 
in the matter. 

S. 88 of the Act lays down that an occupancy 
tenant among other tenants may apply for com- 
mutation of rent. S. 89 says that when such an 
ipplication is made, it would be the duty of the 
Settlement Officer to commute the rent. Unless 
he has been specially authorised to refuse any 
such application, he cannot refuse it He has to 
proceed as directed by S. 87 of the Revenue Act. 
That section authorises the Settlement Officer to 
fix rent even on his own motion. Nowhere is it 
laid down that a tenant making an application 
should name any person as the opposite party 
: to whom notice has to be formallv sent It 
would be the duty of the Settlement Officer or his 
assistant officer to issue notice to the parties con- 
cerned and to hear those who according to him 
may be interested in the matter. In the circum- 
stances the order of the Settlement Officer or his 
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assistant unless reversed in appeal, is final al- 
though no person whatsoever may have been 
informed ot the proceedings. [Stuart and Mu‘ 
kerjcCt JJ.) Yaqqb Ali v. Dhan Singh. 

46 A. 316: 22 A. L. J 212 ; 

1924 A. 429 : 78 I. C. b63 : L. R. 5 A. 22 (Kev.). 

S. 109 — Collector — Partition — Appeal to 

Commissioner — Summary rejcciion of. 

An appeal against an order of a Collector 
quashing a partition under S. 109 of the U. P. 
Land Rev. Act could not be summarily rejected, 
by Jhe Commi.'iSioner. He should hear the parties 
. and then dispose of the matter. {Burn. J. M,) Jha 
Clea Singh v, Chhatjju Singh. 

L. B. 5 0 179. 

S, 111 — Partition — Objeotion to — Pro- 
prietary title — Question of. 

An objection made to an application for parti- 
tion on the ground that the village has been al- 
ready partitioned and the shares of the objector 
are not liable to be broken up by a new pani- 
tioD, raises a question of proprietary title. [Fre- 
manJe^ S. M. and Burn, J. A/,) Shiva Nandan 
Chand z;. Nakain Prasad. 

L.E. 5 A. 230 (Kev.). 

^ ■ 8. Ill — Partition Proceedings —Civil 

and Revenue Court. 

Mt. Kusam Dei v. Har Datt. 

1924 Oudh 129. 

S. Ill — Partition— Question of proprie- 

. iary title- Appeal— Jurisdiction. 

In a Suit for perfect pa tition of a village, some 
ot the co-sharers objected on the ground that 
the village had already been partitioned and that 
each patiidar was not in separate and exclusive 
possession of the land in hii, patti and that there 
was nothing to divide except a few patties of 
. common land. Held, teat a question of piopiie- 
tary tide was not raised and decided by toe 
Asst. Collector and an appeal lay to the Dh 
Court, {Fremantle, S. M.and Bum^ J. M.) MT. 
Chhab Kuab V. Raja Sir Md. Ali Md, Khan. 

L. R. 5 0. 125 ; 10 0. & A. L. E. 800 : 

11 U. L. J. 667. 

— gg^ 1 X 1 ^ 112 — Partition by Revenue 

Court— Finality of. 

L. R. 5 0. 33 : 1924 Oudh 224. 

Ss. Ill — (c), 114 and 132 (2) — Talukdari 

Mahal— Number of niahals— Jurisdiction of Civil 
and Revenue Court — Objection to partition 
proceedings —Confirmation by Collector. 

On an appheation by a Talukdar for partition 
of a talukdari mahal the Local Govt, ordered that 
his share only be partitioned and formed into a 
separate mahal Some of the defendants also 
desired to have their shares separated but the 
others objected. The Assistant Collector overruled 
the objection and holding that the defenda’^ts 
had proprietary title ordered a partition inti 
more mahals than one. On appeal the District 
Judge agreed with the Assistant Collector in 
ordering a partition into more mahals than one 
but remanded the case for further consideration 
of the question of title On second appeal held 
■that the question as to how many mahals are to 
be formed out of the estate is one entirely within 
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the jurisdiction the Revenue Couit and not of 
the Civil Court. The District Judge has power to 
remand the case on the question of ti le to the AS' 
sitawt C Hector who was ^itii' g as a Civil Coart 
under S. Ill (c) of the Land Rev. Aot to decide 
the matter of title. Under Ss. 114 and 132 (2) of 
the U.P. Land Rev. Act objections to he carving 
out of a number of mahals should be taken before 
the Colleci'or at the time when the scheme of 
partition was prepa^^ed before the Assistant Col- 
lector and came up betore the ( ollector for con- 
firmation, {Dahl I, A J. C.) ]AGMOHAN Singh ty. 
Rudra Pratap Singh, 83 l. C 6l0 : 

1924 Oudh 315 ; 11 0. L, J. 8. 

S. 1 17 — Partifion-- Rt- di stnbuiton — Cus- 
tom against shamilat— ApPoriionmcr i ok 

In spite of ihe provisions of S. 117 of the U. P. 
Land Rev. Act where there tias been previously 
a dehbe ate pan itio i between parties, village 
custun must he considered t*^ be against any fc- 
distribufion wh en would undo a partiti-^n previ- 
ously made and sanctioned and the sharnilat area 
CO dd not be used to make up alleged deficiency 
but must be divided up acc* rd ng to shares ‘.Fre- 
mantle. S.M and Burn, J.M.) SahebzaI'A Lal 

V. Ramdas. L, R. 5 A. 205 (Rev.). 

S. 126 — Provisions of — Surrender of ex- 
proprietary rights. 

S. 126 (.Land Revenue Act) provides that when 
land held as Sip by ary co-shater i^ included 
at parti'ion in the p'>rtj ni all' t ed to anot' er 
co-sharer, it is only when the former co tiimes to 
cultivate it after partition, t*"ar he becomes its 
expr'’pi ietary tenant. Where the pH c-iime up 
into Court on the alltgatiOfi thar the and was in 
his possesHon, and no attempt v as made by 
ihe defendant mongagor to assert his exor prie- 
tary right held tha'. the de'e dant must r e 
deemed to have surreidertd his ngf t'- in the 
holding. (Neave, J.) Debichakan v. Ragubir. 

L. E. 5 All 294 

S. 138, Sub-Ss. (3) and i4) — Applicability 

of— Responsibility lor rent payaole *'0 Talukdar. 

L. R. 5 0 25. 

S. 195 — Servire of summons — Affixture 

— Legality of— Temporary absence of Person. 

! Where the pers. n t be served i- >neiely tem- 
porarily absent, affixion is i ot sufficient. { Fre- 
mantle, S. M. and Burn, J. M.) Raj Narain v. 
Basant Singh. 

L. E. 5 0. 198. 

— S 233 (k) — Partition — Co-sharers agree- 
ing to partition —Confirmation — Suit for posses- 
sion — Civil Court — Jurisdiction of. 

In 1913 the plaintiffs were recorded as co- 
sharers of a patticular extent of land and the 
defendants of the remainder. Partition proceedi igi 
were instituted in 1913 at the instance of another 
co*sharer, bu the plamtiffa and the defendants 
applied to have their shares made into separate 
pattis. In drawing ua the parti ion pro ceedings 
a mistake was made and the S' are of the plain- 
tiff was wrongly diminished by 0 Biswan’S which 
were added to the defendants’ share. The pa^^ti- 
tion was confirmed in 1914 and a new khewat 
prepared in accordance with it. The defendants 
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had disposed of their share including the 6 Bis 
wanis wrr ngly added to it. The present su’t was 
brought bv the plaintiffs in 1921 after the defen- 
dants had obtained mu'adon, on the allegation 
that ( Wing to a fraud committed bvthepatwaii 
and defendants and others, the fard had 

been wrongly drawnup. Held, that the presef t 
suit was an attempt to set aside the pardtion and 
was barred by S. 233 (fe) of the Agra Ten. Act. 
The partition record is analogous to a decree de- 
fitiing the r’ghts of the parties given ttiter far^ 
ties. {Nfave, J ) Kedar Nath v. Jaganath 
Singh. 

1924 A. 879 : 80 1 C. 880 : I. R. 5 A. 227 (Rev ). 

S. 23^ K — Pariliion — Diiiy of Revenue 

Court — Suit by one co-!^ barer for exclusive posses 
Sion of plot included in partition — jurisdiction \ 
of Civil Court. 

One of the matters which the Revenue Court 
has to c nsider in a partition case is what parti- 
cular plots should be given to particular co-sha- 
rers on parti’ ion and it ?eems to us that where a 
suit is brought to fo'ce the hands as it were of 
the Re\ enue Court or to en harass it in comirg 
to a dec st .n on such a question, such a suit is 
exclude d from the cogi'izance of a Civil Court. 
{Walsh and Ryves. JJ.) Shaikh Nazir Ahmad v. 
Shaikh Mahomed Sharif. 

L. R 5 A. 110 (Rev ); 1994 A 682 il) : 

79 I C. 345 : 46 A. 453. 

— ' S 233 (k) — Partition proceedings — If 

binding on mortgagee. Mt. Janka v Shiam 
K iSHORE Lal. L. R, 5 0. 29. 

V. P. LOCAL RATES ACT (1914) S U-^-Jurisdic 
tion of Civil Court— Suii questioning rate oj as- 
sessment imposed on plaintiff's estate — Substance 
of the reliefs 

It is a prif ciple of English Law that a subject 
from whom any tax is sought to be levied, is en- 
titled to raise bef« re a Court < f c mpe’ei t juris- 
diction the gue'tinn whether the authorities levy- 
ing such las are or are not acting within the r 
Statutory powers. In determining questions, 
which from time to tin.e arise with ret^ard to 
cases apparentlv lying somewhere near the border- 
Idi d cf ihe junsd ctiun ot the two sets of courts, 
(*.(?.) Civil and Revenue, one principle has been 
conf'isteutly laid down. It is the substance ot ihe 
relief sought, and not the mere form in u hich the 
case is preieired in the plamt, that must be lo ked 
to in order to determine the proper toium for the 
tr'a) o> the action. Where ihe i laintiff in a suit 
insdtuted in a Sub-Court prays inter alia, that 
the assessment ot a rate imposed upon his estate 
under the N. W. P. Local Rates Act he set aside 
the suit is not cognisable by the Civil Court 
having regard to the prohibition enac'ed in S 14 
of the U P. Local Rates Act of I9i4 [Mears^ C. 
JCand Pigiiott, J ) Raja Udai Raj Singh v. 
Secretary of State for India 

22 A. L. L 446 ; 46 A. 653 : 1924 A. 652. 

V. V MUNICIPALITY ACT, S. 16 (3) (e)— “Place 
of proht’^ — Meaning of Election — Municipal con- 
tractor, 

1924 A. 135, 


U. P. MUNICIPALITY ACT, S. 128. 

S. 113 — Highway — Dedication of land' 

ior public use — Rights of owner of the soil — ^ 

1 It jury — -Conipensa Uon. 

Every public roid or way must have a history- 
and every piece of land must have had an owner- 
ship at some ime or other, and lands which u ere 
once in private ownership cau only be converted 
to public use in respect i f its surtace by an act 
of dedication. Decication is the us al ar d aim st:. 
invariable method by which lat.d which was 
uiice in private ownership becomes, as legaids its 
Surface, reserved for tne u-e of the public as a 
rngi.w ay, and it precedes vest ng and Coiitiol, A. 
deoicaiiou mtans something more than ag fi3. It 
iovches a setting apan by the d. nor i r a s ecific 
purpusu. The existence of a prior dedica i n w ith 
regard t < an anci^mt public way, takes very much 
ihe nature of what is called a lost grant. It is 
entneiy different m its legal attribute^ and in its 

0 'gin, from a i rivate way ur eisement which may 
be dC juircd by prescripu n h lluwing upon con- 
tinuous user. The public cannot acquiie a public 
way by prescription, and where a public vvay is- 
found, and no traces a'e loithccming of its origin 
the law presumes a dedication or a 1' st grant by 
ihe owner to whom the land belonged and who 
alone could dedicate it. In the case of public 
way-, and highways the Courts must be gove ned 
by the piinciples of justice, equity and good con- 
science wuicn mean ihe appl cation of English 
principles, unless there is st-mething in the .‘tale 
of Indian society which makes those piiiiCii les 
inapplicable ciiher wholly or in pait In the ca^e 

01 a publ c w ay it is ttic suriace and not the soil 
which constitutes the street. It is the smface 
along whuh ihe public have tiie right io pass and 
it IS tiie sur ace for the purpose of law iul passage 
which defines ihe public right. The L> gislaturo: 
did not iuteud to veal in t e M unicipalitie- any- 
thing more than what was necessary to con^titite 
tue strict or pa.'^sageand cid itot thereby deprive 
the owner oh the land who made the Oiigina!' 
dedicadon, of ihe sod which he necessarily le^erv- 
fcd to I'lmseif when he w as C' nlent to ded cate 
the surface to the use of fhe public. Consequently 
the Courts have cunfintd the right ot suit and the 
right lo compensation m the case of a particular 
individual to a perso who can esiabiisb special 
damage. Specia I ciamage is not always easv to 
detii.e foresee but it may be stated as fellows r 
— “More particular damage by the nuismce than 
the public in general, as, if anv accident occur to 
him or he be obliged to go a greater d'Fiance and 
be thereby lut to extra expeimc in ihe conveyance 
uf his goods or otherwise”. The plaiiuirt must 
piove that he has suffered a more particular ku d 
of ebstruction or inconvenience bey> nd that of 
the general puohc by reason ( f ttie ob^tmotion 
ril the defendant. [Walsh, A. C.J. and Ryves, i-) 
Mahomed Kaza Khan v. Askari Khan. 

46 A. 470 : 22 A. L. J. 729 : 1924 A. 6995 

— S, 128 (B) — Breach of sanction- PenaHy. 

1924 A. 200. 

S. 128 (1) c {d)— 'Circumstances and 

property*' — Carrying on trade — Liability to tax. 

A person who resides outside a mun cipality 
; but is employed during business hours as a clcrfc 
on a salary within municipal limits is not liable- 
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to be taxed uiader a tax on circumstances and 
property imposed under S. 128 (IX) of’ the Act. 
Nor could be be said to be carrying on a trade 
within the muncipality. {Daniels and BoySy JJ.) 
Brij Bhushan Lal z;. The Municipal Board 
OF KanauJI. 46 A, 685 ; 22 A, L. J. 699 : 

1 . E. 5 A. 416 : 82 I. C. 89 i 1924 A. 567; 

S. 1^2— Municipal servant — Tax on 

salary — Absence on leave — If deduction proper. 

A municipal servant cannot get a refund of the 
tax assessed on his salary under Municipal Bye- 
laws during the peri,^d he is absent on leave. 
(Piillan, A. /. CJ PuRVEs v. MUNICIPAL Board, 
SiTAPUR. 80 C, 48 : 1925 Oudh 108 (1). 

S. 194, Sub-s. (1), Cl. (b) —'"Circumstances 

and property" — Liability to assessment. 

The liability to assessment under S. 194, Cl. 1 
(b) of the U. P. Muncipalities Act arises in virtue 
oi the rule iiained by the Local Gevernment un- 
der the section regulating the assessment of las 
on circumstances and property in the notified 
area. The tax should be aesessed with regard 
only to the value of the assessee’s property or 
trade within the area. {Wasir Hasan, J.) Louis 
Dreyfus & Co. v. Notified Area, Randanli. 

11 0. L. J. 434 : 80 1. C. 576 : 

1924 Oudh 418. 

S. 211— Private land— Overhanging 

projection — Power to order removal— Public law. 

Where a projection dees not overnang in a 
street, but overhangs a private piece of property 
the municipal Board has no jurisdiction to pass an 
order for its removal and if an order is passed 
without any jurisdiction by a municipality, it 
may be called into question m a Civil Court. The 
Municipalities Act was never meant to destory 
private rights that may exist in property. Where 
14 inhabitants reside on either sicie of a lane in 
their houses, they constitute a foriion of the 
public and the lane is a street within S. 23 {2) of 
the U. P. Mun. act. {Maker jee, J.) Banarsi Das 
V. The Municipal Board of Amroha, 

L.E. 5A, 818. 

S. 233 (k) — Civil Court — Jurisdiction, 

when ousted. L. E. 5 0. 33 : 1924 Oudh 224. 

S. 247 — Proceedings under — Transfer of 

Magistrate who has heard a case in pact— novo 
trial demanded — Cr. P. Code if applies. See Cr. 
P. Code. S. 350. al I. C. 139. 

“Ss. 271 and 307 — Paving by Municipality 

of a certain enclosure after notices to owner — 
Suit by the owner against the Municipality for 
restoration. 75 I. C. 607. 

S. 307 — Notice under the section, requi- 
sites of — Disobedience to notice issued in con- 
traveniion of the terms of S, 307, whether 
punishable. 

S. 307 of the U. P. Municipalities Act, 1916, 
distinctly lays down that notice of which disobe- 
dience is punishable should be one issued under 
the provisions of the Act or under a rule or a 
bye-law. 

Consequently it a notice is not issued as requir- 
ed by the aforesaid section, the person to whom 

Y P 1924—73 


VENDOE ANDPEECHASEE. 

it is issued may disobey it and yet be not liable to 
punishment. {Dalai, /, C,) Ram Char an v. 
Improvement Trust, Lucknow. 

1 0 W. N. 611 : 10 0. & A. L, E. 935. 

U. P. TENANCY AQl- Occupancy f olding— Sale 
oj tank. 

A tenant is entitled to sell tank, house or a well 
on the holding and having sold cannot claim to 
redeem it with mortgaged holding. {Ucars, C. J. 
and Saner ji, J.) Ram Narain v. Muhammad 
Akbar. 1923 All. 180. 

S. 67 d) — Ejectment — Grove land — S. 25 

A tenant of grove holder is not liable to be 
ejected from a grove land on the ground of hav- 
ing sublet. 17 A. L J. 971 Dist. {Stuart, /.) Lala 
Sheo Pfasad zu Babu Ram. 1928 All. 168. 

U. P, TOWN IMPEOVEMENTS ACT (VIIIOF 1919) 

2. Offence before trust came intoheing — If 
can prosecute. 

Where an offer.ee for which the accused was 
prosecuted by the Improvement Trust was com- 
pleted before the Trust came into existence, the 
Trust is still entitled to prosecute as the whole 
object of S. 49 is to invest the Trust with the 
pov/ers possessed by the Municipal Board with 
reference to the offence mentioned therein. 
{VVazir Hasan, A- J. C.) Kundan Lal Luck- 
now Improvement Trust, 10 0. & A. L. E. 206 : 

11 0. L. J. 201. 81 1. C. 719 (2) : 
25 Cr. L, J. 1007 (2): 1924 Ondh 399. 

USURIOUS LOANS ACT (X OF 1918)— Appli- 
cability of— Judgment on admissions in pleadings 
— Power of Court. 1924 Rang. 144. 

S, 3— Hard and unconscionable rate of 

interest — Ignorance and illiteracy- Relief against 
Where an ignorant and illiterate mortgagor 
agrees to pay interest at 2 per cent per mensem 
compoundable with monthly rests the stipulation 
is hard and unconscionable and a court of equity 
can grant relief. {Kanhaiya Lal, 7.) Shyam L.yl 
V Badri. 75 I. C, 784 (2) ; 1925 A. 31. 

YACANT SITES— Ownership of— Obstruofion — 
Remedy, 

Open space in a pole belongs to the owmers of 
the surrounding houses and any obstruction caus- 
ed thereto gives a cause of action to the owners 
of the houses to bring an action to safeguard 
their rights. {Maclccd, C. J and Crump, 7.) 
Secretary OF State for India v. Bhatt Lax- 
MISHANKAR. 76 I. C. 591 : 1925 B. 27. 

VENDOE AND PUECHASEE~Pr^ac/r of contract 
—Default of purchaser— Earnest money— If for- 
feited. 

Where a contract for sale of good falls through 
on account of the vendee’s default, he is not there- 
by precluded from suing for return of the earnest 
money paid unless there is a stipulation to that 
effect. In ether cases, the vendor must prove 
special damage The case would be governed by 
the contract Act and not English law. {Hallifax, 
A, 7. C.) Lachmi Nar'ayan v. Damodardas. 

81 1. C. 282 : 1925 Nag. 109. 

-^Coxfsiiant to pay loss — Measure of dama- 
ges. 
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VENDOR AND PURCHASER. 

Where in a contract of sale of land the vendor 
convenants to pay compensation in case of evic- 
tion and the vendee is evicted from a portion, he 
is entitled to the value of that portion as damages. 
Except in cases where the purchase was made in 
expectation of rise in prices, the rate at the time 
of sale will govern. [Koiwal, A. J. C.) Mahomfd 
Razzak V, Amrut Rao. 

20 N. I. R. 55 : 76 I. C. 451 : 1924 Nag. 257- 

Invalid sale — Agreement to sell — Equi- 
ties — Defence to suit. Ma Pyone v. Ma U. 

1924 Rang. 89. 

Property left in — Vendor's godown — 

’Notice to vendee to take delivery -Re-sale — Loss 
if can be recovered. 

The vendees of goods left them with the ven- 
dor and on the vendor writing to them to take 
delivery asked for grace and were prepared to 
pay any loss that might occur by a fall in price. 
The vendors sold the goods at a loss and brought 
a suit for the loss. as vendors, they could 

rot re*sell under S. 107, Contract Act without 
giving notice: if they held as agents of the vendee 
they could not sell without express authorisation 
and without giving notice to them. On either 
basis the suit was not maintainable. [Miller, C. 
J. and Mullick, J.) Dhanraj v. Firm Sanehi 
Ram Panna Lal. 1924 P. 687. 

— ^ Time for payment — Mercantile usage— 

Proof — Earnest money. 

Ordinarily in a contract of sale, the price for 
goods must be paid at the time of delivery unless 
there aie words to the contrary in the contract or 
there is a well-known and well-established mer- 
cantile usage postponing the date of payment. 
Where the buyer deposits purchase money in 
instalments after the agreement of sale, it is not 
earnest money liable to forfeiture. [Abdul Raoof 
and Moti Sagar. JJ.) Verman & Co. v. Firm 
OF Gopal Das Ram Lal. 

1923 lah. 3,63, 

WAIYEU— Burden of proof — Essentials of. \ 

The person who sets up waiver must prove il. 
Waiver must be an intentional act with know- 
ledge. Where it is sought to be proved by acts of 
acquiesence, there is a distinction in law between 
acquisence while the act is in progress and, after 
it. [Bilaram, A. J. C.) Firm of Kishindas 
Pursumal V. Firm of Menghraj Khialdas. 

81 I. C. 834 : 1925 Sindh 144. 

WAHl'B-tJL-A'RZ—Consiruction—Ab’adi right to 
transfer houses and sites. 

Held on a construction, of the Wajib-ul-ar^ in 
question in the case that the Qa^sabes (batchers) 
not being proprietors in the village but ryots, had 
no rights to transfer their houses and that they 
did not fall within the description of “ sheikh 
in the Wajib-til-arz, [Daniels, }.) Qadir Baksh 
p. Abdul Haq. 

L. E, 5 A. 187 (Rev) ; 1924 A. 509, 

Contruction — Inclusion of extraneous 

matters Effect. 

The inclusion of extranions matters in the same 
clause which could not possibly be the subject of 
^custom precludes the possibility of the clause | 


WAJIB-TL-AE2, 

being treated as a record of custom in regard to 
any of the matters of which that clause forms a 
part. Where a wajib-nl-arz coutains matters 
which could not properly or possibly be the sub- 
ject of a custom then the ordi'^ary presumption 
that the wajibnil-arz was a prima facie record of 
a custom is overturned by the internal evidence 
afforded by the other terms embodied therein 
though they might be separable from the rest. 
[Stilaiman and Kanhaiya Lal, JJ,) Lalchand v. 
Ram Chand, 46 A. 674 : 82 I. C. 526 : 

I, R. 5 A. 469: 1924 All. 753. 

Construction — Record of custom of pre- 
emption— 1 n ter pr eta ii on, 

Where the wajib-ul-arz did not say that the 
right of pre-emption or a claim to enforce that 
right would only accrue where a co-sharer has 
transferred his share tu a stranger of a person 
outside the co-parcenary body and ii mentioned 
the different classes of persons who couid enforce 
the right in their due order whenever a transfer 
was effected. Held, that in the absence of any 
terms of limitation the right of pre emption could 
be enfoiced as far as it might be between the 
persons belonging to the different categories 
mier sc and that each wajib-td-arz required to be 
interpreted according to its own tenrs. Per 
Snlainnan, J, (contra) Such a waj ib-ul-arz 
should be construed as creating a right of pre- 
emption only on a sale to a total stranger. The 
priority of the several categories refers to pre- 
emption from a stranger vendee and does net 
refer to any right accruiug on sale to any of the 
co-sharers themselves. [Sulaiman and Kanhaiya 
Lal, JJ,) Lal Chand v. Ram Chand. 

46 A. 674 : 82 I. C. 526 : 

I. R. 5 A. 469^ 1924 All. 753, 

Construction — Right to cut and sell trees 

— Jf includes power to transfer. 

The wajib-ul-arz of a village stated that the 
tenaiits could cut and sell trees planted by them 
on the fields or ridges of fields. Held, it included 
a right to transfer standing trees planted on the 
holding with the consent of the Zaminday, [Stu- 
art, J,) Bar Dayal Singh v. Gar Dayal Singh. 

79 I. C 542. 

Custom — Entry in— 'Interpretation. 

At a time when a village was a unit by itself, 
the wajib-td-arz contained an entry that by 
custom, villagers could manure only the land 
contained therein. Later by partition the village 
was split up into 3 mabais, but no new wajib-ul- 
arz was prepared. Held, the custom should not 
be whittled down by confining it to a mahal only. 
[Dalai, A. J. C.) Sri Raghunath v. Amoo. 

10 0. & A. R. 208 ; 82 I. 0. 740 (2) : 

L. R. 5 0. 87. 

Entries in— Custom. 1924 A. 86. 

Entries in — Evidence of custom — Re- 
buttal of — Onus, 

Entries in the wajib-ul-arz are valuable evi- 
dence of the custom recorded therein and the 
onus is on the parly who challenges their correct- 
ness to rebut the same. [Abdul Raoof and Moti 
Sagar, JJ,) Sher Mahummad Khan v. Dost 
Muhammad Khan, 78 I. C, 461. 
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WAJIB-UL-AEZ. 

— — — > Entry ill— Value of — Grove holders right 
of planting trees. 

In the absence of any contract or condition in 
ihQ wajib'Ul-arz , 3. grove holder has the power 
to plant new trees, when the land preserves its 
character as grove. {Burn, J. M.) Mt. Indra 
Kuar V, Gyan Singh. L R. 5 All. 299 (Rev). 

— Entries in — Value of — Custom — Hindu 

widow's power to adopt without husband's 
authority. 

In a case, where reliance was placed on the 
wajib^ul-arz of two villages, to prove the custom 
of adoption by Hindu widows without their 
husband’s authority, and the document stated, 
“ owners of proprietary rights (in one case, 
widows being mentioned) had power to adopt.” 

Held, that the entry was merely a statement of 
Hindu law, and was not evidence of a custom by 
which a Hindu widow would be entitled to adopt 
without her husband's authority, {Fremantle, S. 
M, and Burn, 7. M.) Behari Lal y. BabU Ram. 

I. R. 6 0. 172 (Rev.). 

Evidence of custom but may record con- 

tract about some matters'— Presumption, 

A wajib-ul-arz is in the absence of intrinsic Or 
extrinsic evidence to the contrary prime facie 
evidence of the custom it records. It may how- 
ever record a custom about certain matters and a 
contract as regards others. If it records a custom 
the incidents of that custom and the occasion 
which would give an opportunity for its enforce- 
ment may be proved by its production or by ex- 
ternal evidence or by both. {Sulaiman and 
Kanhaiya Lal, JJ,) Lalchand v. Ram Chand. 

46 A, 674 ; 82 I. C. 526 : 

L. R. 5 A. 469 : 1924 All. 753. 

WAJIB-UI-ARZ AND RARD-I-RAWAJ— 

in — Value to be attached — Custom to transfer 
materials, whether sufficient to transfer a right 
of occupation, 

Wajib-ul-arz and Fard i fawaj cannot be 
accepted as sufficient proof of the customs record- 
ed therein. An entry therein that tenants have a 
right to transfer the materials of the houses, even 
if accepted as a sufficient proof of the custom 
recorded therein, would not be sufficient to 
establish the right of a tenant to transfer a right 
of occupation of a building site where no house 
existed. 32 A. 363, 4 O. C. 71 and 1 O. L. J. 319 
Ref. to. {Kendall, A. J,C.) Bhi Khari Lal y. 
Hadi Ali Khan. 1 0. W. N, 1520 : 

11 0. L. J. 738 : 82 1. C. 810: 

10 0. & A. L. R. 1159. 

WASTE LAND — Suit for declaration of possession 
Land Revenue assessment not conclusive evi- 
dence of possession— Rights of trespasser to 
produce. 

In a plaintifi’s declaratory suit for possession 
of Government waste land, which was contested 
by the defendants, on the ground that plaintiffs’ 
lands were not assessed, held that omission ^ to 
assess the plff, cannot be regarded as conclusive 
evidence of non-possession and that the assess- 
ment in the defendants’ name cannot be 
regarded as Government’s recognition of trespas- 
ser’s possession, and that a trespasser who enters 


WILL. 

upon another person’s land, and plants thereon 
does not become entitled to the produce. {Carr, /. ) 
Maung Kye y. MaungTha Han and Three. 

2 R. 488 : 1925 Rang. 87. 

WHIPPING ACT, S. 3 — Fine in addition to whip^ 
allowed. 

In lieu of punishing an offender with imprison- 
ment and fine, a court can punish him with whip- 
ping alone. But it cannot add thereto a sentence 
of fine also. {Venkatasubba Rao, JJ,] Vara» 
darajulu, In re. 25 Or. L. J. 1185 (1) ; 

82 I. C. 491 (1) : 20 L W. 881 : 1925 Mad. 183. 

— S, 5 — Whipping and fine — If legal. 

I. R. 5 A. 54 (Cr.). 

WILL — Capacity of testator — Undue influence, 
etc. in getting will executed— Onus of proof. See 
Burden of Proof— Will. 1924 P. C 28. 

Charity— Bequests challenged — Advo- 
cate' General proper party. 

Where the bequests in favour of charity in a 
will are being challenged,. the Advocate-General 
is a proper though not a necessary party. {Bila- 
ram, A. J. C.) Shambai y. Goverdhan. 

78 I. C. 249. 

Construction. Mr. Shera Khatun v, 

Mahomed Ali Shah. 77 I. C. 638. 

Construction — Earlier and later clauses 

— Priority. 

The principle that where two clauses of a will 
are inconsistent with each other the later has 
preference over the earlier doss not apply to a 
case where the earlier clause is clear and unam- 
biguous whereas the later one is ambiguous and 
can be read in such a manner as not to interfere 
with the earlier one. {Phillips a7td Venkatasubba 
Rao, JI.) KUdithipudi Venkatramayya y. 
Pitchamma. 78 1. C. 274. 

— Construction — Estate to daughter — What 

passes. 

Where a Hindu testator gives his estate to his 
only daughter using the wOrds and 

''Kabiz" she takes an absolute estate. {Baker, 0 . 

/. C.) Bhayaram V. Nathu. 1924 Nag. 195. 

‘--Construction — Extraneous evidence — Ad- 
missibility of — Intention of testator — Probate 
and Administration Regulation [Vll of 1914) 
Ss. 9, 61 and 7^— Executor — Right to probate. 

When the terras of a will have been reduced 
to writing evinence of oral statements in deroga- 
tion of those terms ought on principle, to be ex- 
cluded from consideration or if admtted at all, 
should only be admitted in those very rare cases 
in which the evidence tendered is quite unexcep- 
tionable in all respects. The question is not one 
of mere formality but of real substance affecting 
the integrity of the testamentary intentions of a 
person who is no longer alive <o maintain them. 

When such a person has expressed his inten- 
tions deliberately and solemnly in writing it is not 
in the interests of justice to allow those inten- 
tions to be set at naught as having been subse- 
quently revoked by him, when he is not shown to 
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have done so in an equally deliberate and solemn 
manner. 

The law as to testamentary disposition 
among Hindus is itself a matter of recent growth, 
founded on modern usage and custom judicially 
recognised and sanctioned and it has to a large 
extent been moulded in British India by decisions 
of courts based on general principles. Legisla- 
tion so far has dealt with matters relatively of 
detail. In Mysore, where there is no specific 
rule applicable to the question under considera- 
tion courts are bound to decide it in accordance 
with justice, equity and good conscience. Even in 
British India the Courts seem disposed to act on 
principles of general application in regard to the 
revocation of wills irrespective of whether the 
Hindu Wills Act applies or not, 30 M. 369 Rel. It 
is in the last degree inconvenient and illogical to 
apply one rule of revocation to wills governed by 
the Hindu Wills Act and a different one to wills 
of Hindus not coming under it. 

The Court would not, as a rule, be justified in 
ignoring the appointment of an executor made 
by will except for some legal disability The court 
has the discretion in a proper case to include in 
the grant of probate an executor who may not 
actually have joined in applying for it, if it sees 
good cause tj dispense with a separate appli- 
cation. It is n jt incumbent on the Court to grant 
probate to a person who has not only not joined 
in the application, but whose attitude shows that 
be does not consider the will propounded to ba a 
valid instrument but maintains that there is an 
intestacy* [Chandrasckara Aiyar, C. /. and 
PLutner, J.) Sadasiva Rao v. Rukmaniamma 

2 Mys. I. J. 123. 

Consiriiction — "'Malik'' meaning of. 

It has been well established that in the absence 
of anything to the contrary the words of a will, 
in India are to be taken as having their ordinary 
meaning. A will provided ‘’if my wife aforesaid 
should adopt a son in accordance with tbe autho- 
rity given by me, the aforesaid adopted son and 
my wife aforesaid shall succeed to the ownership 
of the entire properties in equal shares, vested 
with tbe power of sale and gift, and no violation 
of such provision shall be permitted.^’ Fuither 
it provided “If the afoiesaid adopted son or my 
wife aforesaid should find it necessary to sell any 
of the properties left by me, they shall be entitled 
to sell it to a stranger if ray heirs and co- sharers 
refuse to purchase it for an adequate considera- 
tion. If no son is taken in adoption by my wife 
(which is the event which has occurred) she shall 
succeed to all the properties left by me after my 
death, with powers of sale and gift, and iny wife 
aforesaid shall be ‘malik’, and be in possession 
and she shall have power of sale and gift in 
accordance with the provisions in paragraph. 

Held in every one of those provisions it is clear 
that the testator’s intention was to give the abso- 
lute property to the wife either in the whole of 
the property, or if there was an adopted son in 
one half of the property. The word “malik” in 
itself has considerable force as indicating that the 
person in reference to whom it is used should 
take absolute interest in the properties conferred. 


WILL. 

(Lord Atkinson, Sir John Ed§,e and Mr. Ameer 
Ali,) SuDHAMANi Das v. Surat Lal Das. 

18 L. W. 86 : L E. 4 P. C. 115 ; 

28 C. W. N. 541 ; 1923 P. C. 65 : 

33 M, L. T. (P. C.) 277 : (1923) M. W. N. 601 : 

38 C. L. J. 253 ; 73 I. C. 530 : 

45 M. L. L 247 [P. C.). 

Construction — Principles of — English 

rules how far applicable to India— -Inieniion to 
be gathered from language of will— Other cir- 
cumstances to be considered as laid down in 37 
Mad. 199 (P.C.) See 79 I. C. 1026. 

Construction— Property bequeathed for 

performance of ceremonies — Stranger — Rights of. 
Motilal z.'. Ramkhelwan Das. 1924 Pat. 171. 

Construction — Testatrix bequeathing 

half the rents to the plaintiff, and the whole to 
the executrix— Subsequent litigaiion which re ■ 
duced the testatrix' inter esi to one half — Whe- 
ther Plaintiff is entitled to one half of the rents 
of the whole properly. 

Where under a will, the defendant w^as given 
a garden and Bungalow, with other moveable and 
immoveable properties with a specific direction 
by the testatrix that half the net income of the 
garden, should be paid for life to the plaintiff 
under a mistaken view that the garden was free 
absolute property and as a result of litigation only 
half the garden was available for the beques.s 
under the will, and it was contended that the 
plfi. v;aa not entitled to anything as the share 
purported to have been bequeathed to her, was 
obtained by her father. 

Held (1) that the plffs. was entitled to 
•1 of the net rents and profits accru- 
ing from the moiety left in the hands 
of the executrix, (2) and that there being no 
words of residuary disposition the defendant was 
not a residuary legatee in respect thereof and (3) 
that under the terms of the will in question the 
be quest sto defendant and plaintiff of the bunga- 
low, and lents respectively, are specific legacies* 
relying on illustration (c) to S. 159 of the Indian 
Succession Act, and (4) if there is a redempticn of 
any portion of the legacy by reason of the loss to 
the estate, there ought to be proportionate reduc- 
tion to specific legacies carved out of the whole. 
[Spencer and Srinivasa Aiyangar, JJ.) 
Julia Mary Margaret Fernandez: v. Severina 
SobinA. 20 L. W. 748. 

Construction — Vested or contingent be- 
quest — Bequest of residuary estate to posthumous 
son. See Succession Act, S. 107. 

47 M. L. J. 850 (P. C,). 

Costs — Litigation due to testamentary 

directions. 

It is usual to award coats out of the estate of 
the testator where the litigation owes its origin 
to the fault of the testator by reason of the testa- 
mentary directions being vague or uncertain in 
law or in fact. [Bilaram^ A. J. C.) Shambai v. 
Goverdhan. 78 I. C. 249. 

Executor— When can renounce office — 

Liability. 
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■An executor vvbo has one acted cannot subse-' 
quently evade his Uab'iities by renouncing his 
office- Such renouncement is void {Scott-Smith 
and Fforde, //.) KESkR Singh v. Indar Singh 
1924 Lah. 543 : 76 I. G. 172 : 6 Lah. L. J. 454. 

— Legatee — Suit for accounts — Suppression 

of account books — Burden of proof. 

Where a residuary legatee sues the other legatees 
foe accounts, if tire latter are found to have sup- 
pressed the -account books and taken possession 
of major part of the estate the residuary legatee 
could make out only a prima facie case. The 
onus is on the defendants to account for what 
they had. [Phillips and Venkatasuhha Rao, ] ].) 
KUDITHIPUDI VENKATARAMAYYA V, PlTCHAMMA. 

78 I. C. 274. 

Nuncupative will — Proof of. 

As stated by the Privy Council in 12 M. I. A. 1 
the party setting up a noncupative will should be 
required to prove with the utmost precision the 
words on which he relies with every circumstance 
of time and place. [Koivaf A. J. C.) Manaji v. 
Shri Ramachandra Maharaj. 

1924 Nag. 175. 

Property belonging to an other — Legacy 

to owner — Election. 

Where a testator bequeaths property belonging 
to another and in the will gives a Ic-gacy to the 
owner-the latter must elect either to take under 
the will the legacy or to retain his own property 
in which case he cannot get the legacy, {Phillips 
and Venkaiasitbba Rao, JJ.) KudUTHIPUDI 
VENKATARAMAYYA V. PlTCHAMMA. 

78 I. C, 274. 

Revocation —Animus revocandi — Oral 

direciioii to destroy will. 

A will may be revoked by parol and where de- 
finite authority is given by the testator to destroy 
the will with the intention of revoking it, that is in 
law sufficient revocation although the instrument 
is not in fact destroyed. There must be very 
cogent evidence to prove the animus revocandi* 
[Kinkhede A. J, C.) Baya v. Bhaurao. 

1924 Nag. 376. 

Proof. 

Where the will was executed twenty -five years 
before it was disputed and hence there was pau- 
uCity of evidence but it was acted upon and was 
natural. 

Held, the will was genuine and was sufficiently 
proved notwithstanding that it was not produced 
for probate and though residents of the place 
where the testator lived were not witnesses. 
[Lord Dunedin.) Thakur ChandRika Baksh 
Singh v. Madho Singh. 1924 P, C. 2 31 ; 

20 L. W. 699 : 40 0. L. J. 466 : 

1 0 W. N. 595 ; 10 0. & A. L, E. 931. 

• — — Testamentary capaci ty—Majori ty — Proof 

of^Onus on propounder. 

It is incumbent on the person propounding a 
will to prove not only the soundness of the tes- 
tator’s mind but the fact that he was not a minor 
at the time it was executed. The burden of proof 
lies on the person who sets up the will, not upon 


< WORDS AND PHRASES. 

the person who is prepared to impeach it. 
[Broadway and Campbell, JJ.) Rajindar Singh 
V, Mt. Ramjowai. 1924 Lah. 541 ; 5 Lah. 263. 

Testamentary capacity — Requisites of. 

1924 Cal. 512. 

WITNESS—Omission to read over deposition — 
Illegality vitiating the trial— -Defect not cured by 
S 537. See Cr. P. Code, S. 560. 

28 C. W. N. 968. 

Partly false — No conviction for murder 

can he based wholly on his testimony 

A part of the statement of a witness having 
been proved to be false, no absolute reliance can 
be placed on the rest of his statement and it 
would be unsafe to base a conviction for murder 
on the uncorroborated testimony of such a wit- 
ness. [Kotwal and Prideaux, A. J , Cs ) LaxmaN 
V, Emperor. 1924 N. 33. 

WORDS — Amaldastak — Wha t is. 

An amaldastak is not a lease, but is merely an 
order to go and take possession. [Jwala Prasad, 
A. C. J. aaid Kutwant Sahay, J.) HaRGOYInd 
Rai V. Keshwa Prasad Singh. 

1924 P. H. C. C. 297 : 1925 P. 168. 

‘ Auladdar aulad ’—Meaning of. Mirza 

Saheb V, Bai Ckhoti Begam. 1924 Bom. 281. 

Cha t h urbhag a m — What i s . 

See 78 I. C. 287. 

jo^e. 76 I. C. 324. 

Land — Whether trees growing on agri- 
cultural land, 6 Lah. 385. 

Malguzar — MeanUtg of. 

The word malguzar means primarily rent 
payer. It may equally be applied either to a 
tenure bolder or a raiyat although the word is 
generally used in North Bihar to mean tenure 
holder. [Miller, C. J. and Mullick, J.) UcHiT 
Kopri V. Adhik Mandal. 

78 I. C. 492 : 1925 P. 194, 

* Malik and kabiz — Meaning of. 

The words malik and kabiz in a will carry the 
signification of full ownership. [Baker, 0. J. C.) 
Bhayaram V, Nathu. 1924 Nag. 185. 

Mokurari — Meaning of* 

The use of the word mokurari does not in it- 
self imply any permanent interest but merely 
fixity of rent. [Miller, C. ]. and Mullick, /.) 
Uchit Kopri V. Adhik Mandal. 78 I. C. 492; 

1925 P. 194^ 

-^Months — Verjtacuiar document — Cal- 
culation of. 

See Deed -Construction. 78 I. C, 338. 

“ Thavanai *’ — Meaning of. See Lim, 

Act, Art. 53. 47 M. L. J. 844, 

WORDS AND PHRASES— Bhai and Beradar- 
zadah — Wazib-ul-arz. 

The words Bhai and Beradarsadah are not 
limited in Urdu language to brother and his son 
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WORKMAN’S BREACH OF CONTRACT ACT, Xlll |ZIJRIVESHGI LEASE. 
OF 1859. 


but extend to more distant relations. {Rafique 
and Ltiidsav, //.) Syed Fazal Haq v. Aziz 
Hasan. ^ 19?3 All. 163. 

On cause shown. Siic 48 Bom. 471. 

WORKMAN’S BREACH OF CONTRACT ACT, 
XIII OF 1859 - Applicability — ArtiOcer-Contrac- 
tor. 77 I. C. 233 : 25 Cr. L. J. 845. 

S. 2 '-Breach of contract — Complaint 

made more than 3 months afterwards — Convic' 
tion — Conviction by Second-class Magistrate — 
Repayment of money. 

The accused was convicted under S. 2 of Act 
XIII of 1859 on a complaint made more than 
three months al ter his neglect to perform the 
contract. Held, that the defect vitiated the whole 
trial and conviction. An offence under S. 2 is 
triable by a Magistrate of the second class. It is 
clear that some period of grace, what the period 


should be is in the discretion of the Magistrate, 
was intended to be allowed to the accused. {Boys, 
].) Khal Bal V Mahomed Yusuf. 

L. R. 6 A. 158 (Cr). : 82 I C. 368 : 
25 Cr. L. J. 1294 ; 1924 A. 616, 

S. 2 • Slavery — Agreement for service— 

When amounts to — Applicability. 

(1924) M. W. N. 41 I 26 Cr. L. J. 209 (1) : 

76 I. C. 641 (1) : 1924 Mad. 351. 

ZT3RJPESHGI - Object of — Occupancy 

rights — Claim to. 

The object of a zuriptshgi lease is not to create 
the relation of landlord and tenant but to provide 
a security as between debtor and creditor. The 
zuripeshgidar' s possession is in the capacity of 
mortgagee and notraiyat and so he is not entitled 
to occupancy rights. [Das and Ross, JJ ) Kh-^rae 
Hashin V. Dwarka Prasad Singh. 

I 78 I. C. 588 : 1924 P. 580 : 3 Pat. 465. 
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ACCBETION. 

&CC'&^T 10 'S—-N^tu>'al and artificial causes ] 
Foreshore— Erection oj groynes. ^ ‘ 

The general law as to accretion i. e., that lairds 
gained I roin the sea by small and imperceptible 
degrees belong to the owner adjoinurg, while 
sudden and considerable growths belong to the 
King, applies to cases brought about by natural 
causes even if it has been assisted by groynes 
erected for protecting the shore from fostp!’- 
The general law applies even where ihe alteration 
of the high watermark has been brought about 
by artificial means or where it has taken place at 
any time, however distant, after its position has 
once been clearly ascertained. Case law dis^ 
cussed. Brighton and Hove General Gas 
COMPANY n. Hove Bungalows, Ltd^.^ ^ 

administration — Lunacy— Adva*^ce^ to re^ 

lations orU of income— Direciiom to deduct at 
the end— Discretions of court to enforce. 

A Receiver was appointed to the property ot^ a 
lunatic and under the orders of the Master in 
Lunacy a portion of the income was spent 
year as allowances to various relations oi the 
lunatic, the same being considered as advance- ^ 
ments and to be finally taken into account if | 
under the will of the lunatic they happend to get 
any share of the estate. By the time of the death 
of the lunatic some of the relations who drew 
allowances were dead, some were given under the , 
will only life interests and still others ivere not | 
entitled to anything at all. Held, the court m ad- 
ministeiiiig the estate of the deceased had a discre- 
tion not to enforce the stipulations as reg.yds 
treating the allowances as advancements and as 
such the whole of the Mastet’s ditections cou d be 
ignored in toto, if that would be the most equitable 
thing under the circumstance. In re Merrall . 
Greei^er v. Merrall. (192^) 1 Ch. 45 ^ 

ADULTERATION— Mtlk — Samples how to be 

An Inspector of nuisances took samples from 
three big vessels containing milk sent by the same 
consignor to the same consignee and after analya- 
ins the same prefeired one information based 
on the average result of the analyus of the three 
samples, Expert evidence ^as let in that the 
result would have been the same if all the milk 
had been mixed together and a sample analysed. 
Held the method adopted in taking the samples 
was not only the most convenient one, but quite 
legal and proceedings could be taken on the basis 

of ttie information. WildRIDGE 

(1924) 1 K. B. 


BANKER AND CUSTOMER. 

!■ Where dispu'.es arising of out a commercia 
i transaction are referred to arbitration, but on 
' account of differences of opinion among the ar- 
^ bitrators the matter is referred to an umpire tor 
i decision, there is no rule of law which prevents 
j one of the arbitrators from being called to give 

i An arbitrator can in commercial transactions 
i act as an advocate cr agent of party who 
i appoints him. In this respect there is a diffcTenee 
i between arbitrations conducted as legal arbitra- 
' tions and those conducted as commercial arbitra- 
^ tions. BURGEOIS .. WEDDELL ^ 

i -Refusal iaap-point arbitrator— Afitltca- 

I Hon to Court to appoint- Apfilicant a foreigner- 


Power to order security for costs. 

A contract with a foreigner contained a clause 
for reference to arbitration to settle disputes and 
differences. It provided for a single 
accordance with the Aribitration Act. Disputes 
arose and foreigner gave notice to ™ 
pany to appoint an arbitrator. A® ‘h® 
done, be appPed to the couit.under the Act to have 
an arbitrator appointed. Held, the appiicant being 
a foreigner, the court bad the discretion to refuse 
an order except on condiUon that he 
ty for costs. In re. Bjorn’stad p. The OusE Ship 
PING CO., ltd. (1924) 2 K. B. 673. 


— Evidence -^Difference between 
arhitratofs— Reference to umpire-- Arbitrator tf 
can ^ive evidence, 


attorney-general— of—Ftat at the 

instance of relators— Propriety of action If can 
be ione into by courts, 

A grave and important public duty is cast on 
the Attorney-General as to whether or not he will 
grant his fiat and allow an action to be broughl 
either in his own name or at the instance of re- 
lators. If he decides it is a right and proper 
action to bring, he is entitled to bring the matter 
to court, and the court must accept the discretion 
which has been exercised by him and not con- 
sider if the action was properly laid. Attorney- 
General V. WESTMINSTER ClTY 

banker AND CUSTOMER — Payment in of 
cheques not beloging to him— Crediting of amount 
before cheque is cleared— Bank tf a holder in due 

course. ^ 

A person paid into his banking account ceita 

cheques to which he had no title. The ‘:beque3 

were credited to his account even before tney 
were cleared. Held this fact alone does not make 
the Bank a holder for value. To have such an 
effect, there must be a contract 
and customer, express or implied, that the bauK 
will before receipt of the proceeds honour 
cheques of the customer against that amount. 
A. L. UNDERWOOD, Ltd. V. 799 
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BANKER AND CUSTOMER. 

■ —^Secrecy of accounts — ImfUcci contract — 

Extent of. 

The plaintiff had accounts in the defendant 
Bank. A third person who also had accounts in 
the same Bank drew a chequ? in favour of the 
plaintiff who indorsed it in favour of a stranger 
who paid it for collection into a different Bank. 
When the cheque came to the defennaut Bank 
for cashing, the manager iiaquired of the Bank 
which had sent it to be cashed as regards the 
person in whose favour plaintitff had indorsed 
the cheque and got the information he was a 
book-maker. This information the defendant dis 
closed to third persons. 

Held, by the majority of the Court of appeal. 
{Scrutten, LJ. dissenting) the information having 
been acquired qua banker of plaintiff, the defen- 
dant bank ought not to have disclosed it to third 
parties. 

Per Banker, L. 7. — The duty on the part of a 
Bank not to disclose the state of accounts of a 
customer to third parties is a legal one arising 
out of contract and is not absolute but qualified- 
Such qualifications can be classified under four 
heads: (a) where disclousure is under compulsion 
by law ; (b) where there is a duty to the public to 
disclose : (c) where the interests of the bank re- 
quire diclosure: (di where the disclosure is made 
by the express or implied consent of the cus- 
tomer. 

Per Soruiien, L. /. — It is an implied term of a 
banker’s contract with his customer that the 
banker shall not disclose the account or transac- 
tions relating thereto of his customer except in 
certain circumstances. Nature of circumstances 
considered. 

Per Atkin, L. 7,— The obligation of secrecy 
goes beyond the state of the account. It must 
extend at least to all the transactions that go 
through the account and the securities in respect 
thereof. It extends beyond the period when the 
account is closed and includes information obtain- 
ed from other sources than the customer’s actual 
account, if the occasion upon which the informa- 
tion was obtained arose out of its banking rela- 
tions. Tournierz/. National Provincial and 
Union Bank of England. (1924) 1 K. B. 461« 

BANKER AND CUSTOMER— Tiiyu opened 

— Bills specifically put in one account — If can be 
transferred by Banker — Rights of parties — Equi- 
table assignment. 

If a Banker agrees with his customer to open 
two accounts for him and certain • bills are 
specifically appropriated to one the Banker can- 
not without the assent of the customer transfer 
their proceeds to the other account. If a person 
making a payment of money to another states 
definitely that such payment is for a particular 
purpose and the person to whom it is made does 
not dissent, he accepts it for that purpose and must 
use it only for that purpose ; if the purpose is for 
payment to a third pany and he is informed of 
the same, he can recover the money from the 
person into whose bands it has been put as money 
had arid received for his benefit Where two 
parties have contracted that the money of one in 
the hands of a third party shall belong to the 
other, there is an equitable assignment of that 
money and such assignment is binding upon any 


third party who takes that money knowing of the 
equitable right of the party to whom it had been 
assigned and such third party can only take it 
subject to the right of the equitable assignee. 
Greenhalgh & Sons v. Union Bank of 
Manchester. (1924) 2 K. B. 153. 

BANKRUPTCY — Deed of arrangement — Provision 
not to register — Validity — Agreement by assenting 
creditors not to proceed in respect of debts — Estop- 
pel. 

A. debtor executed a document in the form of a 
memorandum of agreement by which he transfer- 
red his property to trustees for the benefit of his 
creditors. It contained a clause to the effect that 
it wms not be registered as a composition deed. 
On the same day his creditors signed a statement 
in the iorra of a letter which recited as a com- 
position or arrangement, and that if the debtor 
complied with the terms of his undertaking they 
would abide by the same and not proceed against 
him. One of the creditors subsequently issued a 
bankruptcy notice on the ground that one of the 
terms of ttie undertaking bad not been complied 
with Held ( 1 ) the memorandum of agreement 
and the letter were void for want of registration 
the Deeds of Arrangement Act, 1914, and (2) as 
all the parties knew it was invalid, the creditor 
was not estopped from issuing the bankruptcy 
notice. Case law referred to. 

Per Pollock, M. R, — In order to amount to an 
estoppel, the representation must be of some exist- 
ing fact and not a statement of promise, some- 
thing to be done in future. 

Per Warrington, L. 7- Where the 

doctrine of estoppel can be made use of to render 
valid a transaction which the legislature on 
grounds of public policy has declared invalid ? A 
Bankruptcv Notice, In re. 1924 2 Ch. 76. 

— Money paid to agent on behalf of creditor 

— Fraudulent preference — If can be recovered 
from agent — Agent if trustee — English Bankrupt- 
cy Act (1914), S. 44 

Where an agent in the ordinary course of his 
employment receives payment of a debt for the 
use of his principal and in good faith pays the 
money over to, or otherwise deals to his detri- 
ment with, his principal in the belief that the 
payment is good and valid payment, then the 
money cannot be recovered from the agent, 
although it turns out that, in fact, the payment 
was a fraudulent preference; in such a case the 
money must be recovered from the principal. If 
the agent knows the debtor is insolvent and is 
making the payment with a view to prefer the 
creditor, the trustee in bankruptcy can recover it 
from the agent on tbe ground he was party or 
privy to the fraudulent preference. 

In the ordinary case of payment to an agent 
for the use of his principal, the agent is not a 
person in trust for the creditor within the 
meaning of S. 44 of the Bankruptcy Act. In re 
Morant : Ex parte The Trustees. 

(1924) 1 Ch. 79. 

Mortgage of shares — Bankrupt selling 

shares without knowledge of mortgagor — Trustee's 
action to recover balance from mortgagor-^ Set off 
— Date of ascertaining value of shares. 
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A person with whom some shares had been 
deposited as security lor moneys due sold the 
same improperly without the knowledge of his 
mortgagor and subsequently became bankrupt. 
The trustee claimed from the mortgagor the dif- 
ference between the amounts due on accounts 
being taken and the amount realised by sale by 
the bankrupt. Held (by the majority of the Court 
of Appeal Pollock, M, R. dissenting) the value of 
the shares ought to be ascertained as on the day 
on which the Master’s certificate was drawn up. 

Per Pollock, i?.-As the bankruptcy put an end 
to the state of accounts between the parties, the 
value of shares should be calculated as on the da’e 
of the receiving order, The mortgagor has a 
right of set-off and if alter set-off the balance is in 
his favour, he can prove for u in bankruptcy. 

Per Warrington, L. J. The bankruptcy of the 
mortgagee is an immaterial circumstance, but if 
it is, and the mortgagee is allowed to prove, his 
rights must be measured by the state of things at 
the date of the receving order, 

Per Sargant, L. /. — A mortgagee or his assig- 
nee cannot recover his debt from the mortgagor 
except upon performing his reciprocal obligation 
of reconveying the mortgaged property to the 
mortgagor. If through the unauthorised act of the 
mortgagee it has become impossible to restore 
the estate at law, the mortgagee loses the right to 
sue for the debt. Ellis and Company’s Trustee 
V, Dixon Johnson. (1924) 2 Ch. 451. 

■ Practice— Right of Trustee to rely on ad 

missions in affidavit filed by opposite party— 
Fraudulent preference — Voluntary payment— 
Essentials of. 

Under the practice of the Bankruptcy court, the 
trustee in bankruptcy cannot rely on admission 
made in an affidavit filed by the opposite party 
before the latter elects to make use of it at the 
hearing of the application. 

The trustee in bankruptcy applied to set aside 
a certain payment made by the bankrupt as a 
fraudulent preference. The evidence disclosed 
that the payment was made voluntarily without 
any provision being exercised at a time when 
bankruptcy was imminent. HeW by the majoriry 
of the Couit of appeal. {Pollack M, R, dissenting) 
in the absence of any other reason forthcoming to 
explain the payment the court could infer it was 
a case of fraudulent preference Under S. 44 of 
the Bankruptcy Act, 1914 the payment must have 
been made by a person unable to pay his debts as 
they fall due ; the payment must prefer one credit- 
or over others and the dominant motive for the 
payment must be a motive to prefer the particu- 
lar creditor to whom the payment was made. 
Case law discussed. Cohen Ex part'e Cohen, 
Jn re. (1924) 2 Ch. 515^ 

Proof of creditor accepted by Trustee and 

dividend paid on that batis— Subsequent reduction 
of claim by Court — Effect— Adjustment. 

The Trustee in Bankruptcy accepted the proof 
of a creditor as to debts due to him and paid him 
the first dividend thereon. Subsequently the 
Bankruptcy Court reduced the amount of his 
claim, after rejecting a portion of the claim 
which had been accepted by the trustee, Held, 
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BANKBUPTCY. 

before getting first dividend on the basis of the 
reduced claim, he must first give credit for the 
Overpayment received on the prior occasion. The 
mere fact that the trustee cannot recover either 
payments made to a person whose proof is subse- 
quently expunged or overpayments, made to a 
creditor whose proof is subsequently reduced does 
not prevent the operation of the well known 
piinciple of equity that a beneficiary v\?ho has 
been overpaid is not entitled to receive any further 
payments out of the trust fund until the payments 
to the other beneficiaries are levelled up to the 
amount received by the overpaid beneficiary. The 
amount overpaid can be set oft' against future 
dividend that may become payable SeaRLE 
Hoare and Company, In re. (1924) 2 Ch. 325. 

— — * — Proof of debt— Liability of creditor to 
give credit for securities held — Separate estates. 

Per P. O'. Lawrence, J . — The general rule in 
bankruptcy is that when a creditor proves against 
the estate he must give up or value any securi- 
ties which if not retained hy him would go to 
augment the estate against which he seeks to 
prove- Bui the rule presupposes that the securi- 
ty held by the creditor is a security for the debt 
which he is seeking to prove. A creditor is en- 
titled to prove for an unsecured debt without giv- 
ing up a security he holds on part of the debtor’s 
property for a different debt altogether. So also 
where the creditor has a claim against the sepa- 
rate estate for an unsecured debt and also a claim 
against the joint estate for a secured debt he can 
prove against the separate estate for his un- 
secured debt without bringing into account the 
property on which he holds a security in respect 
of his claim against the ioint estate, although part ' 
of such property consists ol the separate property 
of the debtors. 

View affirmed by the Court of Appeal. Jn re, 
Dutton, Massey and Co Ea; parte Manchestek 
AND Liverpool District Banking Co., Ltd. 

(1924) 2 Ch. 199. 

Properly divisible among creditors— 

By consent or permission of true owner" — Pos- 
session in his trade or business ---Alotor car under 
hire purchase — Bankruptcy Act (1914), S. 3S (c). 

A person purchased a motor car on the hire 
purchase system and in the agreement it was 
stated to be “a pleasure car”. During the pen- 
dency of the agreement, it was used “in the trade 
or business” of the purchaser. He became an 
insolvent and the trustee in bankruptcy claimed 
ownership under S. 38 (c) of the English. Bank- 
ruptcy Act, 1914 as being ‘‘Goods in the posses^ 
sion of the bankrupt in his trade or business, by 
the consent or permission of the true owner under 
such circumstances that he is the reputed owner 
thereof.” in order to sustain the claim of 

the trustee in bankruptcy, the true owner must 
have consented not only to their being in the 
possession of the insolvent but also to their being 
used in his trade or business” ■, also the article 
must not only be visibly employed in the trade or 
business butaccquired and used for such business. 
Lamb v. Wright and Co. (1924) 1 K. B. 85T, 
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-Written authority of debtor to creditor to 

sell goods and apply proceeds pro rata to paying 
creditors — If an assignment — Deeds of Arrange- 
ment Act^ 1914:. 

Where a debtor gives a written authority to a 
creditor to I ealize his estate and apply the pro- 
ceeds in statisfaction of preferential claims and 
pay the balance to creditors pro rata, the document 
does not contain any of the essential elemenis of 
an assignment property so called, that is of that 
form of transfer which law recognizes as cessio 
honorutn and it does not fall within the deeds of 
Arrangement Act, 1914, 

Per Banker^ L. /.—There is a well known 
meaning attached to the term “assignment’’ in 
Bankruptcy law. It applies to cases where a deb- 
tor had executed a deed which assigned all or 
substantially all his property to a trustee or trus- 
tees for the benefit of his creditors generally, No 
declaration of trust or mere contract is an act of 
bankruptcy, in re, Spackman. 24 Q B. D. 728 
and In re, Hughes (1893) 1 Q, B. 595 followed. 

Per Atkin, L. J. There is no reason for giving 
to “assignment” in the Deeds of Arrangement 
Act a meaning different from the meaning of the 
same word in the Bankruptcy Act. Summary of 
English Cases (June 1924) B, Lipton, Limited 
z^.Bell. (1924) 1 K. B. 701 

BILL OP EXCHANGE— 7 and delivery 
to drawer — Subsequent indorsement by drawer 
to himself — Liability of first indorser — Bills of 
Exchange Act, lb82, S. 20. 

A vendor of goods drew a bill of exchange on 
the vendee payable six months after date to the 
order of the vendor. This was indorsed by the 
defendant who undertook to render help to the 
vendee and to be liable. At ihe time of indorse- 
ment some space was left blank above the name 
of the defendant for the indorsement of the name 
of any person to whom the vendor should direct 
payment. Shorly before the bill became due, the 
vendor’indorsed his name as payee in the blank 
space and duly presented the same for payment 
to the vendee who dishonoured it. He then 
gave notice ot dishonour and claimed payment 
from the defendant, who denied liability. Held, 
though at the time of indorsement by the defen- 
dant a material particular was wanting under S. 
20 of the Bills of Exchange Act by the space be- 
ing left blank, the bill became enforceable by the 
subsequent filling up Case Law discussed. 
Gerald Me Donald & Co. v. Nash & Co. 

(1924) A. C. 625. 

BILLS or EXCHANGE ACT, 1882, Ss. 20, 29 and 66 

— Bill of exchange— indorsement — Delivery to 
drawer — Subsequent indorsement by drawer-^ 
Liability of indorser to drawer. 

The appellants sold to A & Co., certain cases of 
tinned soup, cash against delivery order. A & Co. 
not being able to find the necessary money appli- 
ed to the respondents. The three parties meeting 
together agreed that the appellants should draw 
a series of eight bills of exchange on A & Co., to 
be paid to the appellants' order aud handover 
the delivery orders in consideration of their 
being duly endorsed by the respondents. The 
bills were drawn up and endorsed by the respon- 
dent’s leaving open above their names for the 


BROKER. 

endorsement of the na-ne of the appellant’s 
nominee. The bill having fallen due the appellants 
endorsed their own name in the blank space and 
presented them to A & Co., for payment. The 
bills were dishonoured. Notice of dishonour was 
given and payment was claimed Irom the respon- 
dents who denied liablity. 

Held, (Ij on the facts the respondents had made 
themselves liable to the appellants for payment, 
(2) the bills were wanting in a material particular 
within the meaning of S. 20 of the Bills of 
Exchange Act and the appellants held implied 
authority to fill their names which when done 
made the bill retrospectively enforceable, 5 A. C. 
754 distinguished. (1908) I K. B. 2o3 and (1901) 2 
K. B. 593 applied. Me DoNALDaGERALD] & Co. 
V, Nash & Co. (1924) A C. 625. 

BILL OF LLUl'&ij— Indorsement to pledgee — 
Pledgee taking delivery aftar paying freight— 
Right to sue — Estoppel — ''Apparent good order 
atid condition.*' 

Goods were shipped in a wet condition but the 
shipowners gave a bill of lading that they were 
shipped in “apparent good order and condi- 
tion,” The bill of lading was indorsed to 
pledgees who advanced money thereon and when 
the ship arrived, paid freight, demurrage, etc, and 
took over the goods. They then brought an ac- 
tion for damages for delay in delivery and for 
excess taken from them for expenses incurred in 
order to remove the wet condition of the goods. 
Held (i) though title to the goods had not pass- 
ed to the pledgees under the Bills of. Lading Act, 
by the presentation of the bill of lading, payment 
of freight, etc., and their acceptance by the ship- 
owners, a contract had arisen between them and 
the latter to abide by the terms of the bill of lad- 
ing, and on that basis a suit for damages was 
maintainable, (2) that the statement in the bill of 
lading that goods were received “ in apparent 
good order and condition” estopped toe ship- 
owners from contending that goods were received 
wet and that the delay was due to making them 
fit for transit ; and (3) as a result of the estoppel 
the ship owners could not claim the expenses in- 
curred iu rendering the goods fit for transit. 

Per Banker, L. J. Where the holder of a bill 
of lading presci^its it and offers to accept delivery 
if that offer is accepted by the ship owner, the 
holder comes under an obligation to pay freight, 
demurrage, etc., and the contract so made by the 
offer and acceptance covers so as to include, the 
terms of the bill of lading. 

Ptx Green, J. (In the court of first instance). 
The statement in a bill of lading that goods are 
shipped in good order is addressed to all those 
persons who in the ordinary course of business 
acquire an interest in the goods entitling them to 
obtain delivery under the bill of lading if they 
chose to do so. Those persons include bankers 
advancing money and agents financing the trans* 
action. Brandit v. Liverpool, Brazil and 
River Plate Steam Navigation Company, 
Ltd. (1925) 1 K. B. 576. 

BROKER — Right to indemnity-f unds >not re- 
mitted by principal— Right to close accounts-^ 
Sale and purchase by broker — Effects 
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A principal while engaged in speculative pur- 
chases in cotton through a broker became heavily 
indebted to him, which entitled the latter under 
the terms of their contract to close the accounts. 
The broker sold the cotton which he had pur- 
chased for his principal at the market rate which 
had fallen down considerably and purchased the 
same simultaneously from the vendee. Held the 
simultaneous purchase did not vitiate the sale by 
the broker aud the accounts as between him and 
his principal were correctly closed. 

Per Viscount Cave. The well-known equit- 
able rule which forbids au agent for sale from 
becoming the purchaser himselt does not apply 
to the facts of the case, as he was entitled to 
protect himself from further loss and to close the ' 
account. If he had sold the cotton, at an under 
value, he would ba liable in damages. Chris- 
TOFORIDES V. Terry. (1924) A. C. 566. 

CERTIORARI — Writ when can issue — Minis' 
terial and Judicial acts. 

A writ of certiorari will not lie against an act 
which is purely ministerial. If the issue of a 
distress warrant involves a judicial act, it is sub- 
ject to the procedure by which an excessive 
exercise of jurisdiction can be challenged ; but if 
it is mere ministerial act following on the exer- 
cise of powers possessed by other people, then 
the writ of certiorari is not the proper remedy 
to apply. Hetherington v. Security Export 
Company, Ltd (1924) A. C. 988. 

CHARITY — Gift for express purpose — Surplus — 
How to be disposed — Absence of general charit- 
able intention. 

A testator gave a certain sum of money to the 
Cambridge University on trust for publishing a 
compilation of the testator and one of the execu- 
tors was the residuary legatee. Out ol the 
amount given a portion remained after the work 
was published and the University claimed it was 
beneficially entitled to the surplus or in the alter- 
native the cypres doctrine would apply. Held, 
(1) the University was only a trustee for an ex- 
press purpose and that being over, the surplus 
did not belong to them and (2) there being no 
general charitable intention except as regards the 
particular publication, there was no scope for the 
cypres doctrine to apply ; and (3) that therefore 
there was a resulting trust to the testator and 
those claiming under him of the surplus, In re, 
Stanford : University of Cambridge 2;. At- 
torney General. (1924) 1 Ch. 73. 

CHOSE IN ACTION — Locality of — Simple contract 
dehts^Com.pany —Residence. 

Strictly speaking choses in action have no 
locality but for some purposes of the law it is 
necessary to assign to them a locality. Thus 
judgment debts are assets where the judgment 
is recorded, leases where the land lies ; speciali- 
ty debts where the instrument happens to be. A 
simple contract debt is sUuated in the country 
where the debtor is for the time being residing 
even though the debt be expressly payable in 
another country. Where the debtor is a com- 
pany, it resides in the place where its adminis- 
trative business is carried on Case law discuss- 
ed. New York Life iNstraANCE Company v. 

Trustee. (1924) 1 Ch. 15. 


I COMPANY. 

COMPANY — Directors — Liability of — Infringe^ 

ment of Patent, 

Where it is sought to fix a defendant with lia- 
bility for a tort it must be established either that 
he is himself the tortfeasor or that he is the em- 
ployer or principal of the tortfeascr, in relation 
to the act complained of, or at any rate the per- 
son on whose instructions the tort has been com- 
mitted. Where a Company had infringed patent 
rights, the directors cannot be made liable simp- 
, ly because of their position as such. British 
Thomson Houston Co., Ltd. v. Sterling Ac- 
cessories, Ltd. 

(1934) 2 Ch. 33. 

Goodwill written off out of profits — 

Restoring goodwill as asset — Right to divide pro- 
fits subsequently earned. 

In keeping accounts, a company applied its 
profits in writing off a corresponding amount of 
the value of goodwill instead of carrying these 
profits to a goodwill depreciation fund, in which 
case they would have been at liberty at any time 
to distribute the profits. Held the shareholders 
cannot thereby have intended for all time and in 
all circumstances to give up their claims to these 
profits and to treat them as capital only. They 
can, if they think fit, write back to the profit ac- 
count so much of the depreciation written off 
goodwill as has proved to have been in excess of 
proper requirements. Stapley v. Read Bro- 
thers, Ltd. 

(1924) 2 Ch, 1. 

— •Life insurance policy ---Mortgage of— 
Winding up — Set off, if allowed — Bankruptcy 
Act, 1914, S. 31. 

A person who had effected life insurance in a 
certain company mortgaged his policy to the 
Company and borrowed some money. Prior to 
his death, the Company was wound up and the 
policy holder claimed to set off the mortgage debt 
against the value of his policy. Held he was 
eutitled to do so, as they were both contractual 
obligations which, could be proved under S. 31 of 
thq. Bankruptcy Act. Case law discussed. In re 
NoYional Benefit Assurance Company, Limit- 
ed. (1924) 2 Ch, 339. 

— -Single director— Payment of company's 

cheques into private account —Conversion — Bank 
crediting payment into private account — Absence 
of inquiry—Liabiliiy. 

A merchant who had a banking account at the 
defendant’s bank converted himself into a limi- 
ted company. All the shares were allotted to him 
and he was the sole director. A large number of 
cheques drawn in favour of the company were 
paid by him into his own account, instead of into 
the company’s account which was with another 
bank aud misappropriated by him. The defend* 
ants knew that his business had been transferred 
to a Company, but did not enquire whether the 
company had a separate banking account, treating 
him as identical with the company. In an action 
by the company on behalf of a debenture holder 
for conversion, held the Bank was guilty of con- 
version of all the cheques, unless they proved 
they acted without negligence. In the case of a 
Bank dealing with a company the former must bo 
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COMPANY. 

taken to have had knowledge of the duties of the 
directors and the ordinary mode of doing busi- 
ness under the articles. In tiie case of cheques 
presented for collection by an agent of the com- 
pany and put into his own account, they are put 
on an enquiry as to whether the company had 
not got its own banking account and the failure 
to do so amounts to negligence, disentitling them 
from relying on a delence founded on the osten- 
sible authority of the agent. A. L. Underwood, 
Ltd V. Bank of Liverpool and Martins. 

(1924) 1 K. B. 775. 

'Voluntary liquidation — Decree against 

— Slay of execution — Subsequent recovery of da- 
mages — If enures to decree holder — Practice. 

The manager. of a company fraudulently put 
his employer’s name to some bills of exchange 
for which the company received no consideration 
and on the basis of the bills an action was brought 
against the company. Pending the same the 
company went into voluntary liquidation. The 
liquidator thereafter submitted to judgment for 
the amount claimed. Subsequently the company 
sued a third pa^'ty for facilitating their manager 
in committing the fraud in respect of which they 
had been made liable and obtained a decree for 
damages, wheieupon the decree holder whose 
judgment against the company had not been 
satisfied obtained a garnishee order nisi attaching 
the damages awarded to the company. The li- 
quidator-applied for stay of execution of judg- 
ment. Held the general practice is to stay exe- 
cution where a company is in voluntary liquida- 
tion, because the execution, if allowed, would 
necessarily interfere with the distribution of the 
assets pari passu. The result of the company’s 
obtaining damages did not either in law or in 
equity enure for the benefit of the judgment cre- 
ditor solely but was to be divided rateaoly among 
all creditors. S. 186 of the Companies Act relied 
upon. Anglo Baltic and Mediterranean 
Bank v. Barber and Company. 

(1924) 2 K. B. 410. 

-^Winding up— Promoter making secret 

profits—Liability to make good to company— Cer^ 
tificate of incorporation — If conclusive as to date 
' — No prospectus issued — Allotment of shares 
before filing statement — Validity — Companies 
[consolidation) Act^ 1908. 

The certificate ot incorporation of a company 
is conclusive as to the date on which it states the 
company was incorporated and allotment of 
shares on that day is valid irrespective of whether 
it was made before the company came into exis- 
tence. 

Where the promoter of a company had been 
allotted a large number of shares to provide for 
promotion profits even before a statement in 
lieu of prospectus was filed but he transferred 
them to another and realized a considerable 
sum, he was bound to account to the company or 
in cases of winding up, to the liquidator, for the 
profits he had made. 

Where no prospactas is i:: sued and before a 
statement in lieu of the prospectus is filed, allot- 
ment of shares is made, held per Lord Sumner 
^Lord Dunedin holding con itra) the allotment is 


CONFLICT OF LAWS, 

not wholly void, Official Receiver and 
Liquidator of Jubilee Cotton Mills, Limited 
V. Lewis. (1924) A. C. 958. 

GONFLICjC OF LAWS-Cuntrerc^ with carrier— 
Exemption clause — Void by the law of the country 
where it was entered into — Express provision 
that English law applied — Validity under English 
law — Which governs — Injuries sustained — Notice 
of claim — Absence of — Effect. 

A person entered into a contract with a British 
Steam Navigation Company to be carried from 
New York to England in one of their ships. The 
contract contained a clause that the Company 
would not be liable for the negligence of the ser- 
vants and also that no claim would be enforce- 
able against the Company unless written notice 
of it was given within 3 da>s of the termination 
of the voyage. It also expressly provided that all 
questions arising under the contract would be 
governed by English Law. In a suit for damages 
for injuries sustained by the negligence of the 
Company’s servants, held, though the exemption 
clause regarding non-liability for negligence of 
servants was invalid under the American law, it 
was valid under the English law. In a case of 
conflict of laws, the presumed intention of the 
contracting parties is the governing factor in 
determining which law applies and where the 
contract expressly stipulates that English Law 
would govern, it is the law to be applied. 

Where in contravention of the terms of the 
contract, notice of the claim was not given with- 
in 3 days of the termination of the voyage, no 
action lay. Jones v. Oceanic Steam Navigation 
Company., Ltd. (1924) 2K. B. 730. 

'English will — French domicil — Law 

applicable — Pirsonaliy. 

An Englishman who was long resident in 
France and whose domicil was decided to be 
French left a will in the English form, appoint- 
ing an English executor and the legatees to his 
estate which consisted only of personalty were 
all Englishmen. The will was proved in Eng- 
land. On the question arising about the con- 
struction of the will, held, the domicil of the tes- 
tator being French, in the case of moveables the 
will must be construed according to the law of 
the domicil unless the will contains expressions 
showing an indication that it should be construed 
according to English Law. In re, CunNINGton 
Healing v. Webb. (1924) 1 Ch. 68. 

"Sale of goods — Contract to be performed 

at place different from that at which it was 
made — Mode of performance— Law governing— 
Privy Council practice — New point. 

Where a contract is made in one country and 
is to be performed wholly or partly in another 
country the law as to the mode of performance 
may be presumed to be the lex loci soluiionsy i. e. 
of the country where performance is to take place. 
In a contract for sale the vendee’s right to reject 
the goods falls within the above principle. 

Where a party succeeds before the Privy 
Council on a point not raised in the courts below, . 
he can be deprived of his costs in the courts 
below. Beniam and Co. v. Debono. 

(1924) A. C. 514, 
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CONSPIRACY. 

—Agreement among employers to 
employ only members of pariiciilar union — Action 
if maintainable by person who is refused employ- 
ment. 

The shipowners in a ceitain country entered 
into an agreement with a certain trade union that 
they would employ no one who was not a mem- 
ber of the union. An employee, who had been 
offered a job and was fit for the same, was ulti- 
mately rejected as he was not a member of the 
union. In an action for conspiracy, held as the 
agreement or combination was not against a 
particular individual but merely operated to 
exclude such individuals as might not from time 
to time satisfy a qualification which was within 
the reach of any one who desired employment, 
and the motive was not a malicious desire to 
inflict a loss on any individual or class of indivi- 
duals but a desire to advance the business in- 
terests of employed alike by means of collective 
bargaining and control, an action would not lie. 
Moghul Steamship Co. v. Me Gregor, Gow and Co. 
(1892) A. C. 25 foil. Reynolds Shipping 
Federation, Ltd. (1924) 1 Ch. 2b. 

CONTRACT ^—Consideration — Police Agreement — 
to pay for services — If illegal. 

During a colliery strike, the manager required 
some policemen being billetted there. The 
police authorities proposed to protect them in the 
ordinary course, but it police men were to be bil- 
letted they required the men to be specially paid 
for and provided with lood, etc. The manager 
agreed to the terms, in an action to recover the 
amount due, held [by the majority of the Court 
of Appeal, Atkin, L. J. dissenting) the. agreement 
was quite legal : nor was there want of consider- 
ation for the same. 

Per Pankcr, L. J. Though every citizen is 
entitled to police protection without payment 
there is nothing unlawful or against public policy 
in demanding payment for special police services 
rendered, 

per Atkin, L. J. At common law, it would be 
plainly contrary to law to charge for the perfor- 
mance of a public duty and the onus is on the 
persons entrusted with the duty to establish some 
exception to the general rule, validating such a 
power. Glamorgan County Council v. Glas- 
BooK Brothers. (1924) 1 K. B. 879. 

'-Consideration — Advance of — Impossi- 
bility of performance — War — Restitution — / / can 
be claimed —Scottish Law. 

Prior to the outbreak of the European war, a 
Scotch Company agreed to supply to an Austrian 
firm some marine engines. The price was to be 
paid in instalments and after the first instalment 
was paid, war broke out and nothing more was 
done on either side. Held the contract had been 
determined by the war, but by the Scottish Law 
the Austrian firm was entitled to res'itution of 
instalment paid as there was failure of considera- 
tion, subject to any counter-claim for work 
performed in pursuance of the contract. 

The Roman Law princ’ple of condictio explain- 
ed. 

Per Lors Dunedin and Shaw Quaere whether 
the coronation cases have laid down the law 


CONTRACT— Sale of goods. 

correctly ? Cantiave San Rocco v. Clyde Ship 
Building and Engineering Co., Ltd. 

il924) A. G. 226. 

— lllegaliiy — Statutory provisions— Failure 

to comply with — Policy of Statute — Fertiliser^ 
and Feeding Stuff $ Act, 1906 — Contravention of ^ 

Under the Fertilisers and Feeding Stuffs Act, 
1906, a person who sells for use certain fertilisers 
has to give the purchaser an unvoice stating' the 
percentage of certain chemicals contained therein 
and the Act provides that on failure to do so, the 
vendor is without prejudice to any civil liability, 
liable to a penalty on conviction In a suit by the 
vendor of such a fertiliser to recover the sale 
price, the vci dee pleaded non-liability as the 
statutory invoice had not been given to him, 
Held, the action was not maintainable, the sale 
being illegal. 

Per Banker, L. /. It is not necessary to show a 
contract is illegal ab initio in order to avoid it ; 
it is enough to show the vendors failed to perform 
the contract in the only way in which the statute 
allows it to be performed, and the vendor in such 
a case is exactly in the same position as if the 
contract bad been illegal and void ab initio. Nor 
is the prohibitive expense or physical impos- 
sibility of analysis of the substance sold an excuse 
for the absence of an invoice. 

Per Scrutton, L. J, When the policy of an Act 
is to protect the general public or a class of 
persons by requiring that a coiuract shall be 
accompanied by certain formalities or conditions 
and a penalty is imposed on the person omitting 
the same, the contract and its performance 
without those formalities or conditions is illegal 
and cannot be sued upon by the person liable to 
the penalties- 

Per Atkin, L. J: The question of illegality in 
a contract may arise iu cjnnection with its 
formation or its performance. In either case, 
the contract is unenforceable by either party. 
Anderson, Limited v. Daniel, 

(1924) 1 K. B, 138 (C. A.). 

— --'—^Procuring breach of contract— Jus tip- 
oation— Failure to give living wage— Immora- 
lity. 

The defendants who were members of a protec- 
tion committee had as one of their objects 
protection of chorus girls and to prevent their 
leading a life of immorality they had fixed a 
minimum living wage for chorus girls. The 
plaintiff, a theatrical manager used to pay much 
below tbe minimum wage and as a result the girls 
were supplementing their income by leading a 
life of prostitution. To bring pressure on the 
plaintiff, the defendants induced theatre proprie- 
tors not to lend their theatres and to break 
existing theatres. In an action for an injunction 
against defendants, held the latter were justified, 
considering the nature of the contract broken the 
position of the parties, the grounds of the breach 
and the means employed to procure the breach. 
Brimelow y. Casson. (1924) 1 Ch. 302! 

Sale of goods — Reels of cotton— Con- 
dition as to objection regarding goods— Construc- 
tion — Damages. 
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COEPORATION. 


In a contract of sale of 200 yards’ reels of 
sewing cotton there was a condition that unless 
the buyer within fourteen days after the arrival of 
the goods ratifies that they are not in accordance 
with the goods, he would have to pay for the same 
at the rate fixed. More than a year alter delivery 
it was discovered that the reels were much less 
than 200 yards in length and an action for 
damages for breach of contract was filed. Held, 
by the majority of the House of Lords (Lord 
Buckmaster dissenting) the condition fixing 
fourteen days for objections related only to the 
quality of the goods and not the length of cotton 
in each reel and the failure to object within such 
time was not a valid defence to the action. 
Earnest Beek and Company v. Szymanokwsk 
AND Company. (1924) A, C. 43. 


COPYRIGHT — Dramatic play founded on 
novel— Agreement granting' rights of production 
•—Const ruction — ^Cinematograph rights —Copy- 
right Act, 1911. 

The plaintiff was the authoress and owner of 
the copyright in a novel called “The Scarlett 
Pimpernel”. In 1903 a dramatic version of the 
same was composed and the plaintiff entered in- 
to an agreement with the defendants by which 
on the fulfilment of certain conditions the entire 
rights for the United Kingdom, the United States 
and the Dominion of Canada should become 
theirs inalienable, 

Hdd^ that the entire right in the play became 
vested in the defendants by the agreement and 
when the Copy Rights Act, 191 L came into opera- 
tion the rights so vested included the right to Ithe 
cinematograph production of the play. Barstow 
^ terry (1924) 2 Ch. 316 


---Future works— Assignment of rights— 

Infringement- Assignee if can sue for injunction 
—Assignor necessary party. 

A person to whom the performing rights in 
certain.musical works to be composed in future 
are assigned becomes by the completion of such 

works merely the equitable owner of the same 

and be cannot therefore obtain a perpetual 
iniunction against persons who^ infringe the 
convright in such work without joining the legal 
Sr as party to the action. Performing 
right Society, Limited 

OF Varieties Limited. (1924) A. o. i. 

— Servant and independent 

contractor- Distmeiion between Liability of 

master. . . 

The defendants engaged a band of musicians 

to play in their theatre, but in 
waq expressly slipuiaied they would not be liable 
Tor any infringement of copyright by the latter. 
lUvas also notified publicly that no music was to 
be played in the ball which would be an infringe- 
ment Without the knowledge of the defendants 
an infringement took place and in an action for 
damages Jield the musicians were the servants of 
the defendants and as the infringement took place 
in the course of employment, the latter weie 
liable Even if the musicians were independent 
contractors, if the defendants bad actively direct- 
ed, counselled or aided the infringement they 
^ould be liable. 


The question whether a man is a servant or in- 
dependent contractor is a question of law or at 
least a mixed question of fact and law. Tests for 
deciding the question discussed. Performing 
Right Society. Ltd r'. Mitchell and Booker, 
Ltd. (1924) 1 K, B. 762, 


'Infringement of musical work— Com- 
pany licensee of theatre— Managing Director — 
Liability of— Authorizing performance — What 
amounts to. 

A company took the lease of a theatre. Its ma- 
naging director who had been licensed to stage 
plays entered into an agreement with the Com- 
pany under which an orchestra was to be enga- 
ged by the latter to provide music during the 
performance. In his absence abroad and without 
his k' owledge the band infringed the musical 
copyright of the plaintiffs in certain works for 
which an action was brought against the mana- 
ging director, in his personal capacity, as apart 
from the company, 

Held, he had not infringed the copyright of the 
plaintiffs and would not be liable. 

Per Banker, L,/.— The musicians being the ser- 
vants the Company cannot be said to have been 
authorised by the Director to perform the musical 
works nor could be said t') have permitted the 
use of the theatre for such performance, 

Per Scrutlon, L. /.—The question is one of the 
liability for infringement by a per. .on not actually 
taking part in the performance but only more or 
less interested in it. Tne obvious remedy would 
be to sue the performers who infringe the copy- 
right. In law a man cannot be said to permit a 
performance if he cannet control it ; nor can he 
be said to permit the use of a place for perfor- 
mance* if he does not know the work is being 
performed. 

Per A tkin, L J .—Prima facie a managing direc’ 
tor is not liable for tortious acts done by servants 
of the company unless he himself is privy to the 
ac's by ordering or procuring them to be done. 
PERFORMING RiGHT SOCIETY, LTD. V. CiRYL 

Theatrical Syndicate, Ltd. (1924) 1 K. B. 1. 


CORPORATION — Residence — Simple contract 
debts — Where recoverable. 

Debts for choses in action are generally to be 
looked upon as - situate in the countiy where they 
are properly recoverable or can be enforced. A 
corporation being an incorporated company may 
have more than one residence and may for the 
purpose of carrying on its business be equally 
subject to a number of local jurisdictmns.^ Where 
a company had its central office at New York and 
a Branch in London and an insurat.ee policy was 
issued in New York, but the policy moneys and 
the insurance money were payable in London, the 
debts were recoverable in London. It was per- 
missible in such a case to look at the terms of the 
contract and to determine from them what is to 
be the place at which the debt would be recover- 
able, Decision of Romer, J in (1924) 1 Ch. 15 
reversed ; case law discussed, New York Life 
Insurance Company v. Public Trusty. 

(1924) 2 Ch* 101, 
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CORPORATION TAX. 

CORPOEATfON IkX— British Comix^ny— Resi- 
dence in England but business wholly abroad — 
Liability to pay tax—Ftnance Aot, Ss, 52, 53. 

Under S. 52 of the Finance Act, 1920, Corpora- 
tion Profits Tax is leviable *'on the profits of a 
British Company carrying on any trade or busi- 
ness,’’ Held the words were wide enough to in- 
clude a British Company which is carr 5 ;ing on 
business entirely outside the United Kingdom. 
Held further the fact that the same company was 
not liable to Income Tax has no bearing on the 
question. Alltanza Co. Ltd v. Commissioners 
OF Inland Revenue. (1924} 1 K. B. 870, 

COUNTER CLAIM — Setting up — What amounts 
Jo — Rules of Supreme Court, O. 21, R, 16. 

The ‘'setting up” of a counter-claim must re- 
fer to a setting up in a pleading or in some pro- 
ceeding which is recognized or directed by the 
rules and which becomes a part of the record or 
something which is filed in the court. 

Per Sarjant, L. /, A general intimation out- 
side the proceedings of the intention of the defen- 
dant to proceed by way of counterclai-m is not 
enough ; nor is the 61ing of an affidavit enough. 
The setting up of the counterclaim means the 
delivery of the coun.erclaim according to the 
rules. The Saxicava. (1924) P 131. 

CRIMINAL Possibility of bias — Course of 

trial— Presence of Justice's Clerk at consultation 
— Possessional connection with one of parties— 
Effect. 

As a result of collision between turn motor 
cycles, a civil action ensued, and at the same time 
a criminal prosecution was launched at the in- 
stance of the Police. The person who acted as 
justice’s clerk in the criminal proceedings be- 
longed to a firm of solicitors who were acting on 
behalf of the plaintiff in the civil action, In the 
usual course of things the justices after hearing 
the evidence retired for consultation and accord- 
ing to the usual practice the justice’s clerk went 
along with them with the notes of evidence but 
it was subsequently proved he did not take any 
part in The consultation. The trial ended in a con- 
viction and then aiwrit of certiorari was taken out 
to qiiash the proceedings. Held by Lord Hewarl, 
C. 7., It is of fundamental importance that justice 
should not only be done but should manifestly and 
undoubtedly be seen to be done. Nothing is to 
be permitted which creates even a suspicion that 
there has been an improper interference with the 
course of justice. The position of the clerk’s 
firm in the civil proceedings made it impossible 
for him to discharge his duties, properly in the 
criminal proceedings and in the absence of waiver 
of irregularities, the conviction should be quashed 
The King v. Sussex Justices : Ex parte Me 
CaRTHY. (1924) 1 K. B. 256, 

Habitual criminal— Prior Conidetion 

— If admissible as evidence of character — Func- 
tion of Jury —Prevention of Crimes Aci^ 1908 
S. 10 {Cr. P. Code, S. Il6). 

A person who had been found to be a habitual 
criminal on a prior occasion, was subsequently 
charged and convicted for certain offences like 
burglary. At the trial upon proof being given 
that he had been already sentenced before as a 


criminal trial. 

habitual criminal, he was told by the Court that 
evidence on his part was of no avail, and the 
jury was simply directed that under the law it 
had no other alternative e^rcep'. to find he was a 
habitual criminal. Held by a majority of the 
Court of Criminal Appeal {Lord Hewari, C. /. 
Horridge, Lush, Me Cardie, Roche, Green, Swift 
and Branson, JJ.) the direction to the jury was 
wrong in law. Unless the offender makes that 
admission, it is in each case a question, not of 
law for the Judge, but of fact for the jury whether 
the offender is or is not a hab'tual criminal (1920) 
2 K. B. 23.5 overruled. 

When the language of a statute admits of more 
than one construction, and one construction leads 
to obvious injustice, it should be rejected and in 
penal enactments tha^ which is most favourable 
to the person affected should be followed. S. 10 
of Prevention of Crimes Act. 1908, construed. 
The King v. Charles Leslie Nopman. 

(1924) 2 K. B. 315. 

Jiidecent Assault — Separate assaults on 

different persons — Joint trial and general ver- 
dict — Propriety of — Corroboration of evidence 
against each. 

Aperson was charged for indecent assault, and 
the indictment contained a number of counts, 
each constituting a separate assault on a differ- 
ent person. The trial w^as a joint one. Held in 
such cases a careful distinction should be drawn 
between each count and every other count, and 
the jury should be warned as to the source from 
which evidence came, and to weigh the evidence 
with care With reference to each particutar 
charge, and not to supplement the evidence on 
any one charge by helpful evidence upon some 
other charge. A general verdict cannot be sup- 
ported. The King v. Bailey, 

(1924) 2 K. B. 300. 

Sentence — Absence of prisoner — Prosecu- 
tion — Right to reply —Evidence put in for the 
defence. 

Where the charge agajnst the accused is one 
of felony, the court has no jurisdiction to pass 
sentence in respect to a charge of that nature in 
the absence of the prisoner. 

If any witness other than the accused is called 
for the defence or a document is put in evidence 
for the defence, counsel for the prosecution has a 
right to make a second speech, but not otherwise. 
Where by leave of the judge the accused read a 
portion of a document to the jury, but that docu- 
ment was not properly admissible in evidence 
and was not exhibited, the prosecution has no 
right to make a second speech. The King v. 
James Thomas Hales. 

(1924) 1 K. B. 602. 

Separate indictments — Joint trial — Con- 
sent of counsel — Effect. 

It is always the duty of a criminal court, even 
though no objection is put forward by counsel, to 
take note of a point which goes to the jurisdiction 
of the Court of trial. Where two indictments 
against two different persons were proceeded 
wUh at one and the same time, even the consent 
of counsel for the prosecution and the defence 
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DEBT PAYABLE IN FOREIGN CUREENCY. 

does not give jarisdicUoii to the Court. The 
King v- Dennis and Parker. 

(1924) 1 K. B. 867* 

debt payable in foreign currency— 

of exchange — Date of conversion. 

Ill actions ot damages for breach of contrac i 
and in actions for debt for goods sold and deliver- 
ed the I ate of exchange current at the date of the 
breach or when the debt became due and payable 
should be taken in calculating the amount. Pe- 
YRAE V. Wilkinson. 

(1924) 2 K. B. 166. 

DEED — Consif action — Month --Meaning of— 
Mortgage iransactions. 

Under the Comimn Law, the expression 
’month’ in a legal document prima facie means 
a lunar month but there are exceptions to that 
meaning in the case of mercantile transactions 
and in the Ecclesiastical courts. In mortgage 
transactions the word month’’ must be taken to 
mean calendar month, Schiller Petersen 
AND Co. Ltd, (1924) 1 Ch. 394 

DEFAMATION — Slander — Test of words used — 
Proof — Question to be put to jury — "Or words to 
the like effects 

Per Banker, L. J. The strictness of the old 
rule of the Common Law (bat there should be 
absolutely no variance between proof and plead- 
ing in actions for libel and slander has long ago 
disappeared. If the very words pleaded are not 
proved but only words to a similar effect, plain- 
tiff cannot succeed without an amendment. 

Per Scrutton and Atkin ^ L, J. The old test 
applied in cases of defamation, i. c,, whether the 
words used tended to expose the plaintiff to 
“ hatred, contempt or ridicule” is not sufficient 
in all cases, for words may damagethe reputation 
of a man as a business man which no one would 
connect with hatred, ridicule or contempt. 

Per Scrutton, L,J. It is sufheient to prove the 
substance of the words alleged or of a uralerial 
and defamatory part of them. So far as the 
words proved make a materially different allega- 
tion, amendment is necessary if that allegation is 
to be relied on , but the jury should be directed 
to consider whether or not part of the words pro- 
ved was a material and defamatory part of the 
words complained of. Tournier v. National 
Provincial and Union Bank of England. 

(1924) 1 K. B. 46L 

DISCOVERY — Banker*s Books — Defendant' s Ob’- 
j action that they are of an incriminating nature 
— Pfocedure — Banker’s Books Evidence Act, 
S. 7. 

Before the trial of an action, the plaintiff ap- 
plied for inspection and to take copies of entries 
in certain Banker’s Bojks. The defendant objec- 
ted to the same on the ground the entries would 
incriminate him. Held by the majority of the 
Court of Appeal {Scrutton, L. /.dissenting.) the 
exercise cf discretion under S. 7 of the Banker’s 
Books Evidence Act is just the same as in ordinary 
cases of inspection before trial and leave to ins- 
pect ought not to be granted at that stage. (1892) 
P, 137 and (1895) 7 Q. B. 6d9 folld. Waterhouse 
Barker. (1924) 2 K. B 759, 


DIVORCE. 

IMVO'B.C'E— Adultery— Birth of child — Evidence on 
non-access by husband— Admissibility, 

The statute which makes husbands and wives 
competent witnesses in divorce suits does not af- 
fect the c:mmon law rule that they should not be 
allowed to give such evidence as will in effect 
bastardise a child born in lawful wedlock, Rus- 
sel V Russel. (1924) A, C. 687. 

Adultery— Pt oof of — Confession of wife 

— If admissible — Separation order — Presumption 
of non-access. 

In a petition for divorce on the ground of the 
wife’s adultery, the only proof of the adultery 
was her own confession that the co-respondent 
was the father of her child. There was a sepa- 
ration order obtained from the magistrates and 
the child Could have been conceived only during 
the subsistance of the order. Held the presump- 
tion of non-access and consequent bastardy arose 
and a decree nisi could be granted. Andrews v, 
Andrews and Chalmers. 

(1924) P. 255. 

Adultery of petitioner— Court if can 

grant decree — Discredion — Principles guiding. 

As between the parties to a divorce preceeding 
a petitioner may not claim divorce on account of 
misconduct to which the petitioner has conduced 
and on the same principle a respondent may not 
rely upon misconduct of a petitioner to which the 
respondent has conduced. The discretion of the 
couit in such cases cannot be regulated by a clas- 
sified system laid down in advance. Tickner v. 
Tickner. (1924) P. 118. 

^Cosis of wife — Prior abortive trial — 

Right to stay second trial till costs of prior are 
paid — Waiver — What amounts to. 

In petition for divorce against wife, the jury 
disagreed and thereupon the husband applied for 
a second trial. Held it is one of the rights of the 
respondent wife to have the trial stayed till the 
costs of the first trial have been paid. The mere 
fact that she accepted an order for payment of 
costs of tbe second trial or security for the same 
without claiming the unpaid costs of tbe prior 
abortive trial does not amount to a waiver of her 
right to stay the* proceedings. 

Per Warrington, L. J, The option is not a 
matter of discretion but as of right. Silver v. 
Silver and Grenb'Ell. (1924) P. 163. 

Custody of Child — Adultery of wife — 

Effect of — Jurisdiction of court to direct access 
to child. 

Where as a result of a wife’s adultery a divorce 
has been effected, it does not follow that she is 
thereby disentitled from access toot 

having custody of her minor daughter who is 
below sixteen years of age. In considering the 
limits of an order granting access to the child, 
the court should always view the question from 
the stand point of the child’s interests. Case law 
on tbe subject reviewed. *B v. B. (1924) P, 176. 

— Decree for nullity — Refusal by wife of 

sexual intercourse— Impotency — Repugnance to 
j intercourse — Evidence, 

In a petition for a nullity decree on the ground 
1 of impotency, it was proved that though the wife 
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had no structural incapacity, she always resisted 
the frequent attempts of the husband to consum- 
mate the marriage even after her firally consent- 
ing to render conjugal duties, Hild it was a 
safe inference that the refusal was due to an 
invincible repugnance to sexual intercourse and 
that the will of the wife was so paralysed at the 
time of attempts at consummation as to amount 
to incapacity a, id hence a decree of nullity should 
be passed. G. v. G. (1924) A. C. 349. 

Adiilteyy of wife — Husband's denial of 

intercourse — If admissible'— Legitimacy proceed- 
in^s—Difference. 

The husband in a petition for divorce alleged 
as the ground the adultery of his wife, resulting 
in the birth of a child. He gave evidence that at 
the time when conception was normally possible, 
he occupied the same bed with her, but neither 
then nor at any time when the child could 
possibly have been conceived had he sexual 
connection with her. Held, the question at issue 
being one of adultery, his evidence was relevant 
to the issue and perfectly admissible. On a 
question of legitimacy, the matter might stand on 
a different footing. The objection to admissi- 
bility on the grounds of morality, decency and 
public policy considered and commented on. 
Russel v. Russel. (1924) P. 1 

— Desertion — What amounts to — Turmng 

out the wife after acts of cruelty— Subsequent 
repentence — Effect of. 

A husband after many acts of' cruelty towards 
his wife actually turned her out of the house. He 
repented of his last act the next day and offered 
to amend his conduct. On a question arising 
whether the acts amounted to desertion and 
whether the subsequent repentence did not ter- 
minate the desertion, Held though desertion may 
be put an end to by subsequent cohabitation, a 
husband cannot obliterate his previous conduct 
by subsequent offers, as to the genuineness of 
which the wife may, upon reasonable grounds, 
entertain doubts. 

Per Pollock, M. R. — Desertion is not a single 
act complete, in itself and revocable by a single 
act of repentence. 

Per Wa^'ringion, L, J, Quare. Wheie there is 
nothing but a turning away of the wife, followed 
by a genuine expression of a desire on the hus- 
band’s part for her return, whether the desertion 
would still continue ? Thomas v, Thomas. 

a924) P. 194. 

— — — Husband acquiring new domicil — Effect 
on wife — Absence of notice to wife — Validity of 
'decree. 

The domicil of origin can be changed only by 
the strongest evidence of determination to acquire 
a fresh one of choice, the onus of proof being on 
the party who alleges it. 

Where an English husband after settling down 
in the United States obtains a decree of divorce 
against his wife who remained in England but 
she had no knowledge or notice of the proceeding 
the same is not binding on her, Rudd v. Rudd. 

(1923) P.72. 

DONATIO MORTIS CAUSA — Possession by donee 
—Placing it for safe custody with donor — Effect. 

For a valid donatio mortis causa the posses- 
sion of the donee must coniinue till the death of 

Y D 1934—75 


the donor. Where after receiving possession the 
donee places them with the donor in order to en- 
sure its safe custody, the donee does not part with 
possession and the gift remains perfectly valid. In 
re Hawkins Watts v. Rash. (1924) 2 Ch. 47. 

EASEMENT— lights — Obstruction threat- 
ened by putting up building —Power to award 
damages in lieu of injunciion. 

Held by a majority of the House of Lords 
(Lords Sumner and Carson dissenting) that the 
Court of Chancery has jurisdiction to award da- 
mages in lieu of granting an injunction in the 
case of an obstruction to ancient lights which is 
being threatened by the raising of a new build- 
ing, The fact that no obstruction had as yet taken 
place does not limit its jurisdiction to the grant 
of an injunction. 43 Ch. D 316 disapproved and 
(1923) 1 Ch. 431 reversed. Leeds Industrial 
Co-operative Society, Ltd. v. Slack. 

(1924) A C. 851. 

Ancient lights — Obstruct ion threatened 

— Slight interference with j^lainiiff s rights — 
Compensation in damages. 

In an action for injunction and damages for 
obstruction of ancient lights the Court found there 
would be anlinfringement of plaintiff’s rights, but 
that it was small in extent. Held, though the 
general rule is that when a right is invaded, an 
injunction will be granted, yet if the injury is 
small and capable of being estimated in money 
and compensated for by a money payment and at 
the same time it would be oppressive to the de- 
fendant to grant an injunction, the damages in 
lieu of injunction should be awarded. Slack v. 
Leeds Industrial Co-operative Society, Ltd. 

(1924) 2 Ch. 475. 

Right of way — Abandonment — Non-user 

— If amounts to — Obstruction — Acquiescence in. 

Non-user of a private right of way is not by 
itself conclusive evidence that a right of easement 
has been abandoned. It must be considered 
with the surrounding circumstances. The non- 
, user must be the consequence of something which 
is adverse to the user. 

Wh ere even at the time of the grant there were 
obstructions to the right of user and fresh ones 
were created later and they were acquiesced in 
by the plainiiff for more than 40 years, Held by 
the Court of Appeal. [Pollock, M. R. dissenting) 
an abandonment could be inferred. Swan v. 
Sinclair. (1924) 1 Ch. 254. 

Right of way— Lev el- crossing — Charac- 
ter of user — Change of — Increase of ^burden. 

When constructing a Railway, the Company 
purchased lands abutting on a highway and there- 
by affected the access of the rest of the land to 
the road. To obviate this difficulty, they construct- 
ed a level-crossing and granted the owner a 
general right of way in wide terms for all pur- 
poses over the same. For over 80 years it was 
used only for agricultural purposes and then the 
owner opened mines on his land and began to 
cart minerals over the level-crossing On the 
Company seeking to restrict the easement right, 
to what it had been throughout the period, held it 
was an unrestriclied grant and was not ultra vires 
of the Railways Clauses Act. Viewed as a grant 
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of way, the grantee would be entitled to use it 
for any purpose without reference to the purpose 
for which the doruinant tenement was used at the 
lime of the grant and notwithstanding that the 
burden on the servient tenement was thereby in- 
creased. South Eastern Railway Company v. 
CoOPEP. (1924) 1 Ch. 21 L 

EVIDENCE — Admissibility— Divorce proceedings 

Adultery— Birt h of child — Evidence by husband 
of non-access. 

Held by the majority of the House of Lords 
{Lofds Sumner and Carson dissctiUng) reversing 
the order of the Court of Appeal in (1924) P. 1 
it is an old established rule of law that it is 
not open to a husband or wife to give evidence 
of non-access or of circumstances tending to 
prove the same as it would result in bastardis 
ing children born ii/ wedlock. The rule is one 
“founded on decency, morality and policy", Case- 
law referred to. 

Per Lords Sumner and Carson,— The above 
. rule of law is applicable only in cases where the 
legitimacy of a person is directly in issue but 
does not apply to proceedings in divorce cases. 
Russell v. Russfll. (1924) A. c. 687 . 

Admissibility — Oral iesiimony in prior 
action — Admission —Difference between docu- 
ments and oral evidence. 

In a prior litigation, the plaintiff in order to 
prove a certain contention of his cited certain 
witnesses who gave evidence in his favour. In 
another action by the same plaintiff against other 
defendants the latter claimed to put in oral evi- 
dence in the earlier case as amounting to prima 
faice evidence binding on the plaintiff. Held it 
was not admissible as evidence. There is a dis- 
tinction in this respect between oral evidence and 
written evidence ; for in the latter case, a party 
knows exactly wbat evidence he is letting in and 
will be bound by it, while in the former case he 
does not know exactly what a witness is going to 
depose to. Case-law referred to. British 
Thompson* Houston Company, Ltd. v, British 
Insulated and Helsby Cables. Ltd. 

U924i 1 Ch. 203. 


Admissibility — Prior litigation —Oral 

evidence on behalf of piainitff~lf admissible 
against him— Reliance in appeal— Effect. 

Held by a majority of the Court of Appeal Sar- 
gent, L. J., dissenting, affirming (1924) 1 Ch. 203, 
where in prior judicial proceedings oral evi- 
dence was let in on behalf of the plaintiff to sup- j 
port a certain contention, such oral evidence does 
not amount to an adrnission by the plaintiff of the 
same and is not admissible in other proceedings 
as evidence against the plaintiff. The case of 
affidavits or documents which a party knowingly 
uses as true in a judicial proceeding stands on a 
different footing. Case-law fully reviewed. 

Held also per cut lam.— The mere fact that such 
evidence was used by the plaintiff for purposes 
of appealing to the Court of Appeal or House of 
Lords does not affect the question of admissi- 
bility. British Thompson- Houston Company, 
Ltd. V. British Insulated and Helsby Cables,' 

(1924) 2 Ch. 160. 


HUSBAND AND WIFE. 

EXCHAN0E-“Rate of— Damages — Date of con- 
version. ^ (1924) 2 K. B. 166, 

EXT’RADITIOIU—Commiiial — Evidence disprov- 
ing identity— Order of committal, if can be re- 
viewed— Extradition Act, S. 11. 

An accused was committed to prison by a 
Magistrate to await extradition to a foreign 
country. He then applied to the High Court for 
a writ of habeas corpus on the groiy;j,d that since 
his committal to prison he had discovered evi- 
dence which conclusively proved that he was not 
the person whose arrest was required. Held, the 
Magistrate’s -decision could not be reviewed, ' but 
that the matter could, be dealt with under the 
Extradition Act by the Secretary of State. The 
King v. Governor of Brixton Prison. 

(1924) 1 K. B.‘455. 

FATAL ACCIDENT— company — Death 
of passengers— Contract fixing Uahility— Defend- 
ants if^ bound by— Fatal Accidents Act (1846). 

A railway passenger who was holding a work- 
man’’s ticket was run over by the train and killed. 
One of the conditions of "the ticket was the lia- 
bility of the company was limited to a sum not 
exceeding ilOO, His widow brought an action 
under the Fatal Accidents Act for compensation. 
Held her claim was not limited by the agree- 
ment entered into by her husband and a -Court 
can grant her more if the facts justify it The 
cause of action of the dependents of the deceased 
is a new and distinct cause of action in respect 
of which damages are estimated on an entirely 
different basis. Nundan v. Southern Railway 
Company. (1924) 1 K. B, 223. 


FOREIGN JUDGMENT — Suit on— Finality of 
judgment — Test of. 

In order that a foreign judgment may be en- 
forceable in an English Court, it must be a final 
and conclusive judgment of the Court by which 
it was pronounced. The mere fact that it may 
be the subject of appeal to a higher Court does 
not prevent it from being final. The fact that 
the judgment does not contain in itself the 
amount sued for, but a simple arithmetical Cal- 
culation is necessary does not make it any the 
less final Beatty v. Beatty. 

(1924) 1 K. B. 807. 

HUSBAND AND WIFE — of necessity— 
Guilty wife— Divorce proceedings- Wife's costs 
— Liability of husband. 

Under the instructions of a wife, a solicitor 
commenced divorce proceedings against the hus- 
band on the ground of adultery and cruelty. The 
husband s solicitors admitted adultery but denied 
cruelty Subsequently the husband came to 
know that his wife had committed"aduItery and 
communicated the same to her solicitor where- 
upon the divorce proceedings were dropped. The 
wife s solicitor then brought an action for the 
costs incurred in the divorce proceedings against 
the husband. Held, under the common law a 
pilty wife hasno authority to pledge her hus- 
band s right for the service of a solicitor and the 
action did not lie. 
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HUSBAND AND WIFE, 

a 

■Qwaefe.— 'Whether the law is the same in res- 
pect of costs incurred by a guilty wife called upon 
to defend herself against proceedings brought 
by the husband ? Dunford v. Baker. 

{1924) 2 K. E. 58*7. 

Desertion — What amounts to — Refusing 

sexual i n ter course — Effect. 

Where a husband and wife live under the same 
roof the mere fact that the 'former refuses or ab- 
''stains fr/im sexual intercourse with the other does 
not amount in law to desertion. An exhaustive 
definition of what amounts to desertion is impos- 
sible; abandonment amounts to it. So also if one 
causes the other to live separate and apart. 

Case-law on the subject discussed. Jackson 
V. Jackson. (1924) P. 19. 

Matrimonial proceedings — Solicitor — 

Suit for costs of wife— Liability of husband — 
Right to recover — Necessity for proceedings or 
result thereof. 

In an action by the 'solicitor of a wife against 
the husband for costs incurred in matrimonial 
proceedings against him, wherein*adultery, cruel- 
ty, etc., were alleged it is not necessary for the 
solicitor to prov^; that the husband was guilty of 
cruelty or that he committed adultery. Not is it 
essential to^^show the wife had actually procured 
a decree in her favour. But the solicitor must 
prove that he acted on reasonable grounds, that 
he made' adequate inquiries and that he showed 
proper diligence and full care. 

Whether the action is maintainable if 
the wife is proved to have separate estate ? 

Case-law discussed. Michael Abrahams 
Sons & Co. v, Buckley. (1924) 1 K. B. 903. 

Separation order — Resumption of co- 

habitation — Stibsequeni desertion — If possible 
in law. 

So long as an order of separation between 
husband and wife remains undischarged, a hus- 
band cannot be guilty of desention in the eye of 
law, Even if the spouses co-habit after the order, 
that does not ipso facto result in a discharge of 
the separation order, and as the husband was not 
bound to co-habit, he could not be guilty of 
de-sertion. Jones v. Jones. (1924) P. 203. 

INCOME TAX — Deductions— Interests paid on 
Estate duty — If a deduction— Income-tax Act, 
1918, Sch, D, Case 111, 1 ^nd 2. 

For the purpose of assessment to income-tax 
under Sch. D, Case III of the Income-tax Act, 
1918, the trustee of an estate cannot deduct from 
the untaxed interests that has accrued to the es- 
tate any amount paid as interest or unpaid estate 
duty to the Crown. • Lord Inverleyd’s Trus- 
tees V. Millar. (1924) A. C. 580. 

Deduction — Travelling expenses— Office 

of Recorder— Inoome-tax Act, 1918, Sch, E, R. 9. 

A man cannot claim a deduction in respect o: 
travelling expen.ses from' hia place of residence, 
which is his own choice, to the place where he 
exercises his office. Such expenses are not “ ex- 
penses of travelling in the performance of the 
duties of the office or employment’’ within the 
meaning of R. 9, Sch. E of the Income-tax Act, 
1918, Ricketts v, Colquhoun, 

(1924) 2 K. E, 34*7, 


INCOME TAX. 

-—.^Employment abroad — Possessions out of 

the United Kingdom — Income-tax Act^ 1918, 
Sch. D, Case V, s 

Under the terms of a contract of service, an 
Englishman was to serve most of the year in 
West Africa, and was to be paid a yearly salary 
and certain commission, the whole amount being 
payable into a Bank in England. The Special 
Commissioners of Income-tax assessed him 
under Sch. D, Case V of the Income-tax Act, 
1918, as in respect of income “ arising from 
possessions out of the United Kingdom.” Held 
affirming the decision in (1923j 2 K. B. 413, the 
contract of service did not amount to a “ posses- 
sion” within the meaning of Case V which really 
contemplates some lorm of property ” as a 
source of income. Though the contract may be 
a source of income it was not a “ possession 
Pickdeo V. Foulsham. (1924) 1 K. B. 323. 

Exercising trade within the United 

Kingdom — Non-resident persons Broker 
arranging businees — If taxable. 

A firm of cotton merchants in Egypt used to 
sell cotton in anchester through a certain person. 
He used to forward applications to Egypt, and if 
accepted exchange documents and receive his 
commission, Goods used to be shipped G. I. F., 
from Egypt and payments made by bills drawn 
on the buyers and discounted in Egypt, The 
firm were under no obligation to do business 
through that individual nor was he prevented 
from doing business for otheis. Held his posi- 
tion was only that of a broker and the Egyptian 
firm could not be said to be exercising a trade 
within the United Kingdom iir order to be tax- 
able. It cannot belaid down that whenever a 
contract is made in England, trade is necessarily 
exercised there. Wilcock v Pinto and 
Company. (1924) 1 K. B. 304. 

Foreign possessions — Shares — Income 

from — Basis of assessment — Income-tax Act, 
1918, Sch. D, Case V, R. 1. 

A person who possessed shares in a Company 
in Ceylon received dividends in England in res- 
pect thereof for 3 years. For the fourth year no 
dividend was declared, but he was sought to be 
assessed under Sch, D, Case V on the average 
dividend for the three preceding years. Held 
the liability to pay income-tax depends not on the 
possession of shares in the year of assessment 
but upon the receipt of profit in that year. In 
the absence of such receipt there was no liability 
to pay income-tax. (1921) 2 A. C. 22 followed, 
Whelan v. Henning. (1924) 2 K. B. 421. 

Income arising or accruing — Meaning 

of — Debt accruing but unpaid— Difference be- 
tween. 

The words ” incofbe arising or accruing ” are 
not equivalent to the words ” debts arising or 
accruing’* as the former means money arising or 
accruing by way of income. Where ihe amount 
has not actually been received, a debt has accrued 
but income has not. But from this it does not 
follow that income is confined to what the tax- 
payer actually receives. St. Lucia Usines and 
Estates Co., Ltd. v. Colonial Treasurer of 
St. Lucia. (1924) A. c. 608. 
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INCOME TAX. 

* Lands leased to grow potatoes — Occupa- 

tion of lands — Profits made by lessee by sale of 
potatoes — Assessment -'Basis of — Sch. B orSch. 
£), Income-tax Act, 1918. 

Certain merchants dealing in potatoes took 
out on annual lease lands for growing potatoes. 
The owner was to bs paid rent, and in addition l 
was to supply labour for which also so inucli per 
acre was paid. Held in respect of profits made 
by sale of potatoes, the merchants would be 
assessable under Sch. B as persons in occupation 
of lauds and not under Sch. D of the Income-tax 
Act, 1918. Back Daniels. 

(1924) 2 K. B. 432. 

Salary of employee — Payment of tax by 

employer volii^ntariiy — Basis of assessments — 8 
and 9 George F, C. 40, Sch. E, 

Where an employer voluntarily pays the iu' 
come-tax bn the salary of his employee, the 
amount of such payment should be added to the 
salary actually received by the latter for ascertain- 
ing his income for purpose of income-tax. 
Hartland V, Diggines. (1924) 2 KB. 168, 

— Trustee under a seitlemeni — Provision 

for remuneraiicn — If an employee— LiabUity to 
tax — Income-tax Act, 1918, Sc/i. F, Case IL 

Under the terms of a deed of settlement, a per- 
son was appointed trustee and out of the income 
arising from the trust funds be was to draw out 
£100 per annum as remuneration. Held he is 
in no sense an employee and as such it did not 
represent remuneration in respect of 
any employment, and he could not be taxed 
under Sch. D, Case II of the Income-tax Act. 
The amount was onl y an annual payment falling 
within Case HI, R. 1. Baxendale v. MuRPHy. 

(1924) 2 K. B. 494. 

INDEMNITY— to when arises— Trustee and 
beneficiary — Breach of duty— Third party pro- 
cedure. 

A right to indemnity generally arises from 
contract, express or implied, but it is not confined 
to cases of contract. The right exists where the 
relation between the parties is such that either 
in law or in equity there is an obligation upon 
the one party to indemnify the other. A trustee 
who acts in breach of trust may be liable to 
indemnify the cestuis que trust if he commits a 
breach of trust, 

A shipping company was allowed by the 
owners of a wharf permission to berth their 
ships on payment of the daily charges and they 
were also liable for the damages caused. The 
managing director of the shipping company 
berthed a private ship of his without the Com- 
pany’s authority and caused damage to the wharf. 
The owners of the wharf sued the company for 
damages, whereupon the latter served a third 
party notice on their manager and claimed 
indemnity. Held the managing director stood in 
a fiduciary position to the company and law 
implied a promise on his part to pay all damages 
caused by berthing a ship just in the same way 
as the company itself. The company was enti- 
tled to join him as a third party and claim indem- 
nity from him Eastern Shipping Company, 
Limited v, Quah Beng Kee, 

(1924) A. C, U7. 


INSUEANCE. 

INJUNCTION — Interlocutory in j un efion — Regis- 
tered design — Infringement of. 

In an action for infriogement of a registered 
design, where the registration is recent and there 
is a genuine dispute about it, the Court will 
refuse to grant an interlocutory injunction, as a 
general rule. Smith v. Grigg, Limited. 

(1924) 1 K. B, 655. 

INSPECTION — Right of— Books and accounts of 
Trade U nion— Help of assistant —Case of com- 
panies and pariners. 

A member of a Trade. Union has a right to 
inspect the books and accounts of the Union and 
may in proper case employ an agent such as an 
accountant to assist him. This principle is not 
confined to trade unions, but applies to members 
of companies, partners and others. 

The onus of establishing that the help of an 
assistant is sought for mala fide is upon the 
persons who resist inspection. (1909) 1 Ch. 561 
tolld. Dodd v. Amalgamated Marine Work- 
ers Union. (1924) 1 Ch. 116. 

INSUKANCE—Lz/e policy — Money payable to 
daughter if alive at the end of term of years — 
Death of policy holder within period — Policy 
amount if part of the estate of deceased — Trust. 

A policy of insurance was taken out by a man 
and It was stated therein that at the end of the 
period fixed the amount was to be paid over to his 
daughter if she was then alive. The assured died 
before the expiry of the period fixed, Held, the 
policy amount belonged to the estate of the 
assured and should b3 paid to his executors. There 
was no legal estate vested in the daughter and 
being no patty to ihe contract she could not sue 
thereon, nor could the assured be said to have 
constituted himself a trustee for his daughter. 
U892j 1 Q, B. 147 folld. In re Engelbach’s 
Estate : Tibbetts v. Engelbach. 

(1924) 2 Ch. 348, 

Marine — Affidavit of ship’s papers — 

Order for discovery — Form of. 

.In an action based on a marine insurance 
policy, the underwriters are entitled to a muph 
wider discovery than are other litigants in an 
ordinary commercial case. They can requi e the 
production not only of documents in the posses- 
sion of persons interested in the insurance, but 
all material documents irrespective of whether 
they are in the possession of interested persons 
or not. If the plaintiff satisfies the Court that 
he has made all reasonable endeavours to get the 
papers from a person over whom he has no con- 
trol but has been unable to get them, the .Court 
will usually dispense v;ith their production. 
Teveria Moderia Franco Espanola v. New 
Zealand Insurance Company. 

(1924) 1 K. B. 79. 

Marine — Perils of the seaScuitling of 

ship —Connivance of owner — Effect. 

A ship was insured against “perils of the sea 
and of all- other perils, losses, misfortunes that 
shall come to the hurt, detriment or damage of 
the ship.” She was lost by scuttling through the 
connivance of the owner. Held by Viscount Cave, 
Viscount Finlay and, Petrmoor {Lord Si^mner 
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dissenting) the loss was not due to a peril of the 
sea and hence was not covered by the policy, 

In all such cases it should first be determined 
what was the proximate cause of the loss. The 
term ‘’perils of the sea” refers only to fortuitous 
accident or casualties of the seas. 

Case-law and effect of Statute fully considered. 
P. Samuel and Co,, Ltd. v. Dumas 

(1924) A. C. 43i. 

INSURANCE Mortgage to company — 

Subsequent assignment to wife — Assignor's 
Estate — Liability to redeem. 

An insurance policy holder borrowed some 
money from the Insurance Company on a mort- 
gage of the policy and entered into a covenant 
with them to pay the same himself. He then 
assigned the policy to his wife without disclosing 
the existence of the mortgage. On his death the 
company gave the insurance amount to the widow 
deducting the amount due under the mortgage. 
Held, the deceased being also under a personal 
liability to pay the amount due, the estate of the 
deceased was bound to pay the widow the 
amount deducted by the Insurance Company. 
(1907) 2 Ch. 465 folld. In re Best : Parker v. 
Best. (1924) 1 Ch. 42. 

INTEBROGt AT CRIES — Question of foreign law — 
When allowed-^ Practice. 

Questions of foreign law are treated in English 
Courts:’ as questions of tact, but the only evidence 
which is admissible to prove it is that of experts 
skilled in such law. It is not enough to show the 
man in fact knows the law on the point ; he must 
be one who from his training may be expected to 
know the law. When an interrogatory is sought 
to be served on the defendant on a question of 
Dutch Law, the plaintiff must first establish that 
the person interrogated is a competent witness. 
Perlak Petroleum Maatschappij v, Deen. 

(1924) 1 K. E. 111. 

JUDICIAL SE-BA-RATIQ^— Jurisdiction— Test of 
dofnicile or residence. 

In proceedings for judicial separation domicile 
gives jurisdiction to tbe court ; so also where the 
respondent resides within the jurisdiction of the 
court, case-law and the history of legislation dealt 
with. Eustace v, Eustace. (1924) P. 45. 

Objection to— Waiver-Effect. 
An action before a Judge was referred for trial 
to the Official Referee. Under S. 36 of the Rules 
of the Supreme Court, it was to go to one of the 
Official Referees in rotation, but it was actually 
taken up and tried before a Referee who would 
not come in by rotation. The facts became known 
to the parties at some stage of the trial or other, 
but in spite of it, the case was allowed to proceed. 
Held that the irregularity has been waived by 
the parties and did not vitiate the trial. 

Per Bankes, L. J. — The Rules of the Supreme 
Court relating to the distribution of business are 
rules of procedure and do not touch the question 
of jurisdiction at all. Shrager v. Basil Dightok 
Ltd. and Others. (1924) 1 K B. 274 (c. A.) 

LANDLORD AND TENANT— of covenant 
— Mesne profits— Assessment of. 


LANDLORD AND TENANT. 

Where a landlord enforces his right of re-entry 
for breach of covenant and he is awarded mesne 
profits in addition to possession, the former is to 
be calculated as from the date of writ and not 
from the date of breach of covenant, because 
until the determination of the lease by the writ, 
his possession was under the lease and hence not 
wrongful. (1923) 1 Ch. 422 affirmed. Elliot v. 
Boynton (1924) 1 Ch. 236. 

'Covenant against alienation — '^Assign 

or pari with"— Meaning of — If includes sublet- 
ting. 

A lease contained a covenant against alienation 
in the following words “ The lessee shall not 
assign or part with this lease or the premises 
hereby demised Held by Bankes and 

Atkinson, L J [Scruiton, L. J. not deciding the 
question) the expression “ assign or part with” 
means parting with tbe whole interest in the 
premises or in part thereof but do not include a 
sub-letting of part of the premises. Courts should 
put a strict construction on the words of a cove- 
nant which if broken entails forfeiture. Russel v. 
Beecham. (1924) 1 K. B. 525. 

Dwelling house — Alterations in house— ^ 

First floor not materially altered but improved — 
Lessee if can claim apportionment. 

A dwelling house wh:ch had been originally let 
as a whole was afterwards altered structurally 
and substantially at an enormous expense by the 
landlord in order to facilitate its being let out se- 
parately to various tenants and the identity of the 
house was destroyed. One particular floor was 
not altered structurally but improvements were 
made adding to the comfort and convenience 
of the lodgers. The tenant applied for the ap- 
portionment of the rent on the basis of what the 
house fetched when it was let out as a whole in 
order to determine the standard rent. Held, as 
the dwelling house taken as a whole had been 
so materially alte:ed as to lose its identity, the 
tenant of the first floor uas not entitled to the 
Relict claimed. The policy of the increase of 
Kent and Mortgage Interest (Restrictions) Act of 
1920 was to encourage landlords and not to 
hamper them in adding to the number of dwelling 
houses. Stockham v. Easton. 

(1924) 1 K. B. 52. 

— --Ejectment — Suit for portion only of de- 

mised premises — If maintainable. 

It is open to the plaintiff in an action in eject- 
ment after expiry of a lease or after valid notice 
to quit to recover only part of the demised pre- 
mises, as for example when he has resumed pos- 
session of part of the premises already. Salter 
V. Lask. (1924) 1 K. B. 754. 

Forfeiture — Covenant not to sublet with'^ 

out permission — Period of subletting — Breach. 

Under the terms of a lease, the lessee was not 
to sublease the premises without the consent of 
the lessor, but this clause was not to apply to sub- 
leases of the whole or part for terras of less 
than 3 years. The lessee sublet a portion on a 
weekly tenancy and then sublet the remainder 
for a period exceeding 3 years, in both cases with- 
out taking the consent of the landlord. The latter 
brought an action to recover possession of the 
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premises for breach of covenant. Heldt so far as 
the Vv'eekly tenancy was concerned, no consent 
was necessary ; while as regards the sublease of 
the remainder also, no consent was necessary as 
it was not a sublease of the whole of the pre- 
mises. Nor does the fact that the two sublettings 
taken together constituted a subletting of the 
whole amount to a breach of the covenant. (1923) 
A. C. 578 distinguished. Roberts v. Enlayde, 
Ltd. (1934) IK. B. 335. 


. — ^tease of portion of premises to tenant — 

Remainder in landlord's possession— Roof —Duty 
to repair— Negligence—Liabiliiy. 

A landlord who lets out a portion of his house 
to a tenant and keeps the rest in his possession 
is under an obligation to take reasonable care 
that the premises retained in his occupation are 
not in such a condition as to cause damage to the 
parts demised to the tenant. Where the roof 
and guttering attached thereto were in his posses- 
sion but through defects in the latter the roof be- 
came damp and in spite of notices the landlord 
did not repair the same he is liable in damages 
for injury caused thereby to the tenant’s health. 
The fact that the landlord has expressly agreed 
to do certain specific repairs in which the repair 
of roof is not included does not relieve him of 
all duty to take reasonable care about the same. 
Basis of liabilily and case law referred to. Cock- 
burn V, Smith. (1924) 2 K. B. 119. 

Lease for 95 years— Covenant to keep 

premises well and sufficiently repaired— Damages 
— Measure of— Test — Commencement of lease io 
be looked to. 

Some newly constructed houses were leased 
out for a period of 95 years and the lessee cove- 
nanted to keep the premises well and sufficiently 
repaired. At the end of the term an action was 
brought for damages for breach of this covenant. 
Held reversing the decison of McCardie, J. in 
(1923) 2 K. B. 573 that in assessing damages, the 
lessee’s liability should be measured from the 
standpoint of the requirements of tenants at the 
commencement of the lease and not the end of it. 

Per Bankes, L. J. — The principle laid down in 
Proudfoot V. Hart, 25 Q.B.D. 42 is not of general 
application ; it applies only to short term leases 
in which the class of tenants at the end of the 
tenancy would be the same as at the commence- 
ment and hence the standard of repairs required 
would be the same. In the case of long period 
leases the age of the buildings is the dominant 
feature and the locality and class of tenants is 
only taken into account in relation to or as a 
consequence of the age of the buildings. The 
decision in Morgan v. Hardy, 17 Q. B. D. 770 
lays down the proper test in such cases. 

Per Scrution, L. J.— The Court in such cases 
should look to the character of the bouse and its 
ordinary uses at the time of the demise. It must 
then be put in repair and kept in repair. An 
improvement of its tenants or its neighbourhood 
will not increase the standard of repair nor will 
their deterioration lower that standard. 

Per Atkin, L. J.—The repairs are such as are 
needful and necessary for the maintenance of the 
ftruotuye sp ^hat it may be expected to last for its 
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normal life if properly kept in repair. AnstrU- 
THER Gough Calthorpe v. McOscar. 

(1924) 1 K. B. 716. 

Monthly tenancy — Notice to quit — Valid- 

ity. 

In the case of a monthly tenancy as in the case 
of a tenancy weekly, the period of the notice to 
quit must correspond with the length of the ten- 
ancy and must determine at the end of a periodic 
month from the commencement of tenancy. A 
notice to quit is always strictly construed and 
cannot be afterwards amended by the party who 
serves it. Precious v. Reedie. 

(1924) 2 K. B. 149. 

Notice to quit — What to contain — 

Months — Lunar or calendar — -Legal and business 
documents— Distinction between. 

A notice to quit, though it need not actually 
name the date for quitting, must indicate with 
reasonable clearness when possession will be 
demanded or given, so that the other party may 
know what is required of him, and the time must 
be the proper time as provided by the lease. If it 
is so worded as to mislead the other party or 
leave him in complete doubt as to when posses- 
sion mnst be given, or if it is for a wrong date, 
it is a bad notice. If the notice is subject to 
uncertainty, it is bad in law. The term “months” 
in legal documents, which are not business 
or commercial documents, refers to lunar months. 
But the context may show the parties meant 
calendar months. Slight evidence is sufficient 
to show that calendar months were meant. The 
lease of a public house is a business document 
and the word “months” used therein means 
calendar months. Phipps and Co., Ltd, v. 
Rogers. (1924) 2 K. B. 45, 

Property tax— Repairs executed by ten- 
ant in lieu of first yeaps rent— Tax paid by ten- 
-ant — If can be deducted from next year’s rent — 
Income-tax Act, 1918, Sch, A,, No. VHl, R. 1— ^ 
If recoverable from landlord . 

A taaant who under an agreement with his 
landlord puts the demised premises in repair at 
his own expense, the agreement with the land- 
lord being that no rent should be payable for the 
first year cannot deduct from the rent for the 
second year tha property tax levied from him under 
Sch. A, No VIII, R. 1 of the Income-tax Act, 
1918. That rule applies only to cases where rent 
is payable for the year in which the tax was paid. 
Nor could the amount paid as tax be recovered 
• as money paid for the use of the landlord, since 
the liability to pay the tax ts on the tenant and 
he is statutorily entitled only to deduet it from 
the rent. Drughorn i>. Moore. (1924) A, C. 53. 

Statutory tenant— Who is— interest if 

can he assigned, 

A person whose tenancy has been determined 
by notice to quit but Who has remained in posses- 
sion against the will of the landlord on account 
of the provisions of some statute is known as a 
“ statutory tenant’*. The term is a misnomer 
for he is not a tenant at all. His right is purely 
a personal one and cannot be assigned, under the 
Increase of Rent Act, 1920. Reeves j9. Dean. 

(1924) IK. B. m* 
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'Weekly tenancy — Notice to quit— Dura- 
tion of notice — When to expire — Possession if can 
be required on or before a certain date, 

A weekly tenancy commenced on a Saturday 
and a notice to qm't was served on a “Friday for 
the termination of the tenancy one week from 
Monday next, on or before which vacant posses- 
sion is required” Held the notice to quit was in- 
valid, 

Per Lush, J. — Quaere whether a notice to quit 
can be said to be valid if the landlord mentions a 
specific date for the termination of the tenancy 
and adds that “on or before” that date po session 
will be required? 

In the case of a weekly tenancy, a week’s notice 
to quit is what is valid in law. In all periodical 
tenancies whether they be yearly, quarterly, 
monthly or weekly, the notice to quit mast expire 
at the end of the current period and not in the 
middle of it. 

Case-law discussed, Queen’s Club Gardens 
Estates, Limited v. Bignell. 

(1S24) 1 K. B. 117. 

LEASE — Construction — Option to buy during cur- 
rency of lease — Extension of lease — If option ex- 
tended. 

A lease for a period of three years contained an 
option given to the lessee to purchase the free- 
hold at a named sum duriu? the currency of the 
lease. Just before the expiry of the term, the 
parties informally agreed to extend the period of 
the lease. Held the extension applied to all the 
provisions of the lease, collateral or otherwise 
and hence the period for exercising the option to 
purchase the freehold was also extended. Sher- 
wood V. Tucker. (1924) 2 Ch. 42. 

Period of three years — Option to pur- 
chase within the period of three years — Renewal 
of lease — If option also rcnew&d. 

A tenancy agreement for a period of 3 years 
gave the lessee an option to purchase the pro- 
perty “during the three years” pi'ovided by the 
lease. The lease was subsequently renewed for 
a fresh term of 3 years. Held reversing the de- 
cision of Astbury, /. in (1924) 2 Ch. D. 42, the 
period for. exercising the option was not thereby 
extended. In all such cases an essential distinc- 
tion is to be drawn between the demise and the 
contract under which the option to purchase is 
given. 

Per Warrington, L. /.—An option of purchase 
is not to be regarded as a provision incident to 
the relation of landlord and tenant but is a matter 
collateral and independent of it. Sherwood v. 
TUCKER. (1924) 2 Ch. 440. 

LIBEL — Defence affair comment— Rolled up plea 
— What is — Particulars — When to be ordered. 

A party is entitled to an order for particulars 
only for the purpose of ascertaining the nature of 
the opponent’s case that he has to meet and not 
for the purpose of ascertaining the evidence by 
which his opponent purposes to prove it. 

Where in an action for defamation the defend- 
ant has pleaded fair comment in general, i, e. on 
matters of public interest without indicating what 
those matters are an order for particulars should 
be made, 
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Where the rolled up plea, i.e., “In so far as the 
words consist of allegations of fact the said 
words are in their natural and ordinary raeanirig 
true in substance and fact and in so far as the said 
words consist of expressions of opinion they are 
lair comment made in good faith and without 
malice for the benefit of the public upon the said 
facts which are a matter of public interest’’ is 
set up in an action for libel, particulars are rare- 
ly ordered, because it is for ihe jury to decide to 
which class t'ne different statements belong. The 
Aga Khan v. Times Publishing Company. 

(1924) 1 K. B. 675. 

MARINE INSORANCE — Loss of goods— Con- 
structive loss followed by actual loss — No notice of 
abandonment for several years — Liability of 
underwriter. 

Where by a peril insured against, there is a 
constructive total loss and no notice of abandon- 
ment is given, then if in the ordinary course of an 
unbroken sequence of events following upon the 
peril insured agaiust the constructive loss becomes 
an actual total loss, e.g.. capture followed by 
confiscation, the underwriter is liable in respect 
of the total loss. If, however, the total loss is not 
the result of a sequence of events following in the 
ordinary course upon the peril insured against 
but is the result of some supervening cause, the 
underwriter is not liable. It is an illustration of 
the'doctrine, proxima causa non remota speciaUit. 

Goods insured against loss by restraint of 
princes were being carried in an Austrian ship. 
Before the voyage was completed on account of 
the imminence of war, the goods were landed on 
the way, the voyage being abandoned, No notice 
of abandonment was given and subsequently the 
Austrian Government requisitioned the goods for 
war purposes. Held there was an original con- 
structive total loss when in the middle of the 
voyage the goods were abandoned, but as no 
notice was given for an unreasonable period of 5 
years, a cause of action against the underwriters 
could not be based on that loss. The subsequent 
confiscation was an actual total loss, but it was not 
the necessary and direct result of the original 
peril, the restraint of princes and hence would 
not afford a cau.se of action against the under- 
writer. Fooks V, Smith. (1924) 2 K. B. 508. 

MASTER AND k'^'^—Mine—Acctiniiilatmi 

of inflammable gas— Negligence in in spec tion— 
Liability for injury in Common Law and under 
Employers' Liability Act, 1880, 

On account of defects in the ventilation of a 
mine and the negligence in inspecting, inflam- 
mable gas accumulated in a section of the mine to 
such an extent as to become explosive if light 
weie applied to it. Held (by the majority of the 
House of Lords, Lords Phillimore and Blancs- 
burgh dissenting) it was a defect within the mean- 
ing nf the Employers' Liability Act and tha 
master was liable for personal injuries suffered 
by a workman as the result of an explosion. Per 
Lord Dunedin [Loyd Blanesburgh dubitanie) the 
owner of the mine could not be responsible at 
Law for the negligence of the fireman in allowing 
the gas to accumulate. James Nimons and Com- 
pany, Ltd. V , (1924) A. C. 595* 
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MO NET-LENDER — - PromisBory note — Heavy 
bonus taken— High rate —Pledge of iurmtiire— 
Court's power to relieve against terms — Money- 
lenders' AcU 5. 1. 

A lady on receiving £300 from a moneylender 
executed to him a promissory note for £500, the 
amount being payable in 24 monthly instalments. 
Interest was 60 p. c. and if default was mads in 
any payment the whole would become payable at 
once. As security, the moneylender took posses- 
sion of furniture which had been insured for 
£500 and which was purchased a year before for 
£1,750. If payments were duly made the average 
rate of interest would work out at 82^ p. c. while 
if there was default in the 1st instalment, rate of 
interest would wmrk out at something like 1,000 
p. c. The lady made default in the first payment 
and came to Court asking for relief against the 
terms of the contract. in the caseo'f a person 
heavily in debt resorting to a moneylender, the 
rate of 82^ p« c. wonld not be so excessive as of 
itself to make the contract harsh or unconscion- 
able if the loan bad been made purely on personal 
security, But where it was adequately secured 
by the goods pledged, a rate of interest which 
might not have been regarded as excessive for a 
loan on personal security becomes outrageous and 
extortionate for an advance upon good security. 
The transaction was unconscionable and the court 
directed the contract to stand as a security for 
£300 with interest at 15 p.c. and the plaintiff was 
also directed to pay the costs of the storage of 
furniture and of the insurance. Kruse v. Leeley. 

(1924) 1 Ch. 136. 

MORTGAGE — Receiver — Suit for foreclosure — 
Possession — If can be taken up. 

In an action for foreclosure or sale, if a receiv- 
er has been appointed to collect rents and probts 
the Court should direct him to be put in posses- 
sion of the mortgaged properties if the mortgagor 
is in possession and if the court thinks in its dis- 
cretion such an order is necessary. Pratchett 
Drew. (1924) 1 Ch. 280. 

MORTGAGE OE SHARES — Mortgagee selling part 
of shares— Breach of contract — Damages — Set off 
— Basis of accounting. 

The principle that a mortgagee will not be per- 
mitted to sue his mortgagor for the debt, if he 
has parted with the mortgaged property other- 
wise than in exercise of the power of sale or with 
the concurrence of the mortgagor is based on the 
right which every mortgagor has for a reconvey- 
^ ance of the property on redemption If a mortga- 
. gee, although unable to perform this duty insisted 
on suing on the covenant to pay, the courts of 
equity interfered. There is no reason why the 
principle should not be applied where the mort- 
gaged property consists of investments. 

Where a mortgagee of a large number of shares 
sells away some of the shares without the con- 
sent of the mortgagor and thereafter becomes 
insolvent, the trustee in bankiuptcy can sue on the 
mortgage without offering to replace the shares 
sold. The Court in taking accounts will set -oft' 
against the amount due the market value of the 
shares as on the date on which the shares ought 
to be restored to the mortgagor. The , date on 
which damages ought to be ascertained is not the 
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date of sale of the shares or when the mortgagor 
had first notice of the sale or the date of the re- 
ceiving order. Ellis and Company’s Trustee v. 
Dixon Johnson. (1924) l Ch. 342. 

MOTOR GAlci—License — Coniraven lion of terms 
of — Master how far liable for acts of servant. 

Under certain Regulations framed for regulat- 
ing traffic along the roads, a limited trade license 
was issued to the respondents according to which 
a motor car used by them was not to contain 
more than two persons in addition to the driver. 
Without the knowledge of the respondents and 
contrary to their express directions, one of their 
servants drove a car containing more than the 
fixed number of persons. Held failure to observe 
the conditions imposed by the license rendered 
the owners liable to the penalty thereunder. 
Neither the fact that they had taken precautions 
to prevent a breach of the Regulations nor the 
fact that the act was done by their servant con- 
trary to orders affected their liability. Griffiths 
V. Studebakers, Limited. (1924) 1 K. B. 102. 

NEGLIGENCE — Attempt to rescue husband from 
danger— Injury without impact — Liability— Re- 
moteness of damage. 

While a husband and wife were doing some 
shopping, the skylight of the roof which was then 
under repair gave way and a pane of glass fell on 
the husband. The wife who vyas close to the 
husband saw the glass fall and clutching his 
arm tried to pull him. No glass fell on her, but 
she strained her leg severely, In an action for 
damages, held both husband and wife were enti- 
tled to it. The act of the wife in trying to pull 
her husband cannot be said to amount to contribu- 
tory negligence. Where a person sustains injury 
through combination of acts some done by the 
defendant and some by himself, it is for the jury 
to say having regard to all the ciicumstances, 
whether (i) the injury is the natural and probable 
consequence of the defendant’s act and (ii) whe- 
ther the plaintiff is guilty of contributory negli- 
gence. Brandon v, Osborne Garrett & Co. 

(1924) 1 K. B. 548. 

Contributory negligence— Plea of — What 

defendant has to establish. 

Per Lords Atkinson and Shaw,' — In order that 
a defendant could sustain a plea of contiibutory 
negligence he must establish that he himself 
could not by the exercise of reasonable care and 
diligence have avoided the consequences of the 
plaintiff’s negligence. This principle applies 
also to cases of collision on the Admiralty Side. 
Davies v. Mann, lu M. and W 546 foil. Anglo- 
Newfoundland Development Company, Ltd. 
V. Pacific Steam Navigation Come any, 

(1924) A. G. 406. 

Motor-car — Friend of oimter driving the 

car — Aocideni — Liability of owner — Extent of. 

The owner of a car was going in it with some 
of his friends the car being actually driven by 
one of the latter. Owing to the negligence of the 
driver, one of the company susiained-damages as 
the result of an accident and died. In an action 
for damages against the owner under Lord Camp- 
bell’s Act, held as the owner was in the car and 
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had not abaodoned control of the car, he was 
liable. (1912) A. C. 844 followed. Pratt v. Pat- 
rick AND OTHERS. (1924) 1 K. B. 488. 

—Owner of flat — Workman repairing and 

decorating— Defective balcony — Death due to fall 
— Liability of owner — Licensee and invitee—" 
Difference, 

The lessees of a flat employed a firm of con- 
tractors to repair and decorate the same. After 
finishing the work, one of the workmen went to 
the balcony where- the firm’s advertisement had 
been hung up and when removing the board the 
balustrade gave way and the workman fell down 
and died. It was found that the balcony was in 
a dangerous condition and the owners knew of 
it or ought to have known it. In a suit by the 
widow of the deceased under the Fatal Accidents 
Act for compensation, held the workman was in 
the position of a licensee with an interest whose 
rights were the same as those of an invitee and 
hence the defendants were liable as they knew 
or ought to have known of the defective condi- 
tion of the balcony. 

The responsibility of an occupier of premises 
to a bare licensee is merely not to set a trap for 
him, and apart from dangers which the occupier 
knows and the licensee does noi: know, the licen- 
see must take the premises as he finds them. 
There is no material difference between the posi- 
tio/i of a licensee with an interest and an invitee 
both of whom stand in a better position than a 
bare licensee. In their case, the occupier is 
bound to see the premises are reasonably safe 
and if they are not safe and the owners could 
know of their dangerous condition and negli- 
gently did not know of it, they are liable for 
damages caused. Sutcliffe v. Clients Invest- 
ment Company, Ltd. (1924) 2 K. B 746. 

Trespass of animals — Liability of 

owner. 

The general rule of law is that a man is liable 
for the trespass of his cattle. But this rule does 
not apply to damage caused by a horse straying 
off a highway in which it lawfully was and the 
owner is liable only on proof of negligence. 

Where a* pony and van, wholly unattended, 
*dash into the plaintiff’s shop window adjoining a 
highway, there is a prima jade proof of negli- 
gence and unless the owner satisfactorily explains 
the situation, he is liable in damages. 

Case-law and principles fully discussed. Gay-. 
LER AND Pope, Ltd. v, B. Davies & Son, Ltd. 

(1924) 2 K. B. 75. 

NUISANCE— and private— Derelict land 
— Fire arising from rubbish — Liability of owner 
— Knowledge if essential. 

Rubbish which had been heaped on the adjoin- 
ing lands of plaintiffs and defendants, with the 
knowledge and consent of the latter but not ol 
toe former, went on smouldering for some 
months. The defendants finding it on fire on the 
laud of the plaintiffs called upon them to extin- 
guish it and later under' an agreement with the 
plaintiffs extinguished the same, leaving the 
question of legal liability open. In an action 
brought by the plaintifis for a declaration they 
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were not liable to pay any part ol the costs in- 
curred, held by the majority of the Court of 
Appeal [Scrutton, L. J. dissenting) it did not 
amount to a public nuisance and in the absence 
of evidence that they caused the fire or continued 
it or were negligent with respect to it, the 
plaintiffs were entitled to the declaration sought 
for. 

Per Bankes, L, /. — In the case of a public nui- 
sance when once its existence becomes known to 
the owner or occupier it is his duty to abate it or 
endeavour to abate it, even though he is entirely 
innocent of either causing the nuisance or of 
allowing it to continue. The same standard of 
duty is not required in the case of injury result- 
ing from a private nuisance on his land, In such 
a case, the person threatened with injury has the 
exceptional right to enter upon the land and 
abate the nuisance. 

Per Scriitton, L. J . — A landowner in posses- 
sion is liable for a nuisance created by a 
trespasser which causes damage to others, 
if he could, after he knows or ought to have 
known of it, prevent by reasonable care its 
spreading. 

Per Asthnry, /.—The mere omission by the 
occupier of premises to abate a nuisance created 
thereon wdthout his authority and against his 
will does not amount to a continuance of it by 
him so as to render him responsible for it. Job 
Edwards, Ltd. v. The Company of Pro- 
prietors OF THE Birmingham Navigations. 

(1924) 1 K. B. 341. 

TE'RTETXUri'BB—Will-'Aitnuiiy to daughter 
and then to her husband— Family arrangement 
— Powers of lease — Life of surviving husband 
coniemplaied — Power void. 

By means of a will, the testator directed the 
trustees appointed thereunder to pay annuities 
for life to his daughters and after the death of the 
daughters to their husbands (if any) for life. After 
the death of the testator, a family' arrangement 
was entered into,, to which the daughters were 
parties, according to which power of leasing the 
estate for periods not exceeding 99 years was 
given to the lessees and the trust under the will 
were incorporated in the same, Held as the power 
of leasing is exercisable at any lime during the 
life of the surviving husband of a daughter, who 
will not necessarily be a person who was alive 
at the time of the family arrangement, it was one 
which would be capable of being exercised so as 
to create a new interest in the land for the first 
time after the perpetuity period had expired 
and hence was void as beng contrary to the rule 
of perpetuities. 

Per Warrington, L. /.—If a power of this sort 
which is inserted in a settlement is capable of 
being put an end to or of itself comes to an^ end 
with the determination of the trust within a 
period not affected by the rule against perpetui- 
ties, then the power is good although there are 
iio express words. limiting its execution io such 
period. In re Allott Hammer v. Allott, 

(1924) 2 Ch. 498. 

PETITION OE niGET— A mend mcnl— Powers of— 
Limits. 
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A Court in England has got power to allow an 
amendment in a Petition of Right provided it 
does not substantially alter the cause of action. 

Per Bankes^ L, J, — The amendment of the peti- 
tion in such a way as substantially to deprive the 
Crown of the right to refuse the fiat, such as an 
amendment which introduced an entirely fresh 
cause of action in respect of which the Crown 
had never an opportunity of considering whether 
it would grant a fiat or not, would be inconsistent 
with the Petition of Right Act, 1850 and there- 
fore not permissible. 

Per A ikin, L, J. — ^The test in every case would 
be : — Is the Court satisfied by the representatives 
of the Crown that there is no reasonable proba- 
bility that if the petition as amended had been 
presented in the first instance the fiat would not 
have been granted ? There is no authority to sup- 
port the view that the power of amendment is 
limited to amendments of the Crown’s answer. 
Badman Brothers v. The King. 

(1924) 1 K. B. 64. 

POOR LAW — Wilful refusal or neglect to work — 
Willingness io work but prohibition by Trade 
Union — Effect — Vagrancy Act. 

Under the Vagrancy Act a person “wilfully 
refusing and neglecting to maintain himself and 
his family” was liable to be convicted. The 
evidence in a case showed the person convicted 
was willing to work and did work at a certain 
rate of wages, but that his Trade Union informed 
him not to work for less than the Union rate or 
otherwise action would be taken against him 
under the rules. Held on these facts a Court is 
competent to conclude that there was no wilful 
refusal or neglect to work within the meaning of 
the Act. Lewisham Union Guardians v. Nice. 

(1924) 1 K. B. 618. 

PRINCIPAL AND AGENT— of necessity— 
Applicability of doctrine — Sale of goods — Impos' 
sibility of delivery cr communicaiing with buyer 
— Resale — When valid. 

A firm of merchants in Romania purchased 
some furs through their agents in England. On 
account of the German occupation of Romania it 
was not possible for the agent to communicate 
with the principals or send the goods to them till 
the war was over. They therefore sold the goods, 
but the evidence disclosed there was no necessity 
to sell nor was the act of sale bona fide. In an 
action for conversion of goods and for damages, 
held the defendants were not agents of necessity 
and were liable. 

The doctrine of agency of necessity took its 
rise from maritime adventure and under the doc- 
trine in cases of necessity the master of a ship 
has power and it is his duty to sell the goods in 
order to save their value or some part of it. The 
doctrine is not now confined to shipmaster cases; 
its basic principle is a good and useful one. 

In the case of sale of goods the doctrine can- 
not apply unless the agent is unable to communi- 
cate with the principal. The agent has next to 
prove that sale was necessary^an actual and de- 
finite commercial necessity. Then he must prove 
that be was acting bona fide in the interests of 
his principal. Prager v, Blatspiel Stamp and 
Limited. (1924) 1 K. B, 566. 


RESTRICTIVE COVENANTS. 

Extent of agenVs authority -^Sale of 

goods — Right to receive payment of price. 

There is no hard and fast rule of law that an 
agent employed to sell has necessarily power to 
receive the price. In an action by the seller of 
goods against the buyer for the price, it would 
be open to the latter who had paid the agent to 
show either that the agent had actual authority 
to receive payment, or that he had ostensible 
authority by reason of the fact that the payment 
was made to him in the ordinary course of the 
business of agencies of the kind in question. 
Butwick V Grant. (1924) 2 K. B. 483. 

— Vendor carrying on business on vendee^s 

account — Indemnity clause — Super-tax paid — 
Right io reimbursement . 

Where under the terras of a contract of sale the 
vendor is to remain in possession until comple- 
tion and to carry on the business for the benefit of 
the vendees and was to be entitled to indemnity 
he can recover from the latter supertax paid 
with respect to it. The fact that supertax is im- 
posed only on individuals and not on companies 
and that the vendee happens to be a company 
does not affect the agent’s right to indemnity, 
Adams v. Morgan and Company, Limited. 

(1924) 1 K. B. 751. 

QUO WARRANTO PROCEEDINGS— and 

incidents of — Relief discretionary. 

The grant of quo warranto process is to some 
extent discretionary. The Crown Office 
practice requires that an application for 
quo warranto must be made by a com- 
petent relator and the Court will exert in- 
quiry On the point. The application is to be by 
way of motion and not by means of. an action. 
The relator is to file a verifying affidavit and the 
defendant who does not want to defend can 
“enter a disclaimer*’. As distinguished from an 
action, a “ judgment of ouster ” can be given in 
proper cases. The Court can and will inquire 
into the conduct and motives of the relator. 
Everett v. Griffiths. (1924) 1 K, B. 941. 

! KESTIIUTION OF CONJUGAL BIGHIS— Swi /oj- 

— Sincerity of applicant. 

In an action for restitution of conjugal rights 
it is essential that the petitioner should prove a , 
sincere desire for the relief claimed, with a 
corresponding willingness to render conjugal 
rights to the other spouse. Harnett v. Har- 
nett. (1924) P. 126. 

Suit for — Absence of sincerity on the 

part of applicant — Effect. 

The petitioner for restitution of conjugal rights 
should satisfy the Court that he or she sincerely 
desires the relief asked for. Before the Matri- 
monial Clauses Act, 1857, the only defence to such 
petitions was that the petitioner bad committed a 
matrimonial offence. The sincerity that is re- 
quired to be proved is not inconsistent with an 
intention to take further proceedings in the 
Divorce Court if the course of refusal is persisted 
in. Harnett v. Harnett. (1924) P, 41. 

RESTRICTIVE COWEJUAmS— Enforcement of--- 
Original attachment to road-Sub sequent vesting 
of road in Local Authority — Effect — Damages— 
Injunction— When granted, 
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Tbe owner of certain premises through which a 
road ran sold a part thereof to others and one of 
the conditions of the sale was that buildings 
erected thereon should only be used as private 
residences. The road was^subsequently taken 
over by the local authority, and the defendant 
who became by subsequent purchase the owner 
of one of the houses fronting the road began to 
use it as a private nursing home. An action was 
begun by the representatives of the original cove- 
nantor and covenantee to enforce the original res- 
trictive covenants. Held^ after the road had be- 
come vested in the local authority, the successor 
in interest of the original owner has not got the 
surface of the road vested in himself but only an 
interest in the subsoil and hence has not such an 
interest in the road as entitles him to enforce the 
restrictive covenants. The land to which the 
beneht of a restrictive co^'enant can be attached 
must be land, the occupation or enjoyment of 
which is liable to be affected by the prohibited 
user. 

Essentials of a building scheme discussed. 

Per Tomlin^ J . — In actions to enforce restric- 
tive covenants, whether or not proof of damage 
is essential, where there is no priority of con- 
tract, the Court has to exercise judicial discretion 
with regard to granting an injunction and where 
there is no damages caused, damages in lieu of 
injunction ought not to be awarded. (Pollock, M. 
R. and Warrington, L. J. do not give a decision 
on this point but doubt its correctness.) Kelly 
V , Barrett. (1924) 2 Ch. 379. 

SHIPPING — ‘Charterparty — Agreement to load 
alternative cargo — Prohibition of loading a 
particular cargo — Effect on charterer-^ Time jor 
arranging alternative cargo. 

Under the terms of a charterparty a ship was 
to be loaded with wheat, maize or rye. The 
charterers decided to load wheat, and while they 
were doing it, the export of wheat was prohibi’ed 
from the particular port. Held, tbe decision to 
load wheat did not prevent the charterers from 
loading one of the other cargoes nor did the em- 
bargo on wheat exempt them from their liability 
’to perform the contract by loading one of the 
other cargoes. Where a particular length of 
time was fixed for the loading the prohibition of 
wheat export entitled the charterers to a reasonable 
extension of time to make arrangements for load- 
ing another cargo or to waif and see if the pro- 
hibition would not be removed. Brightman and 
Co. V . Bungey Born Limitada Sociedad. 

(1924) 2 K. B. 619. 

" ••'’'Collision — Damage due to two vessels — 

Judgment against one — If bars suit against the 
other— Joint tort-feasors — Who are. 

Where by separate and independent acts of 
negligence on the part of two vessels, a third 
ship is sunk, a judgment obtained against one of 
them for a portion of the liability dees not bar an 
action against the other. The cause of action 
against each is different and they are not joint 
tort-feasors simply because one damnum resulted 
from their acts ; who are joint tort-feasors con- 
sidered. 


SHIPPING. 

Per Bankes, L. J, — Quaere: How far the de- 
fendant in the subsequent action can credit any- 
thing obtained in the prior action ? The Koursk. 

(1924) P. 140. 

Damage io cargo — Vessel unseaworthy 

— Defective rivet — Exemption clause in Bill of 
Lading — How far a defence. 

Exceptions in a Bill of Lading do not apply to 
protect a ship-owner who furnishes an unsea- 
worthy ship where the un seaworthiness causes 
damage, unless the exceptions are so worded as 
clearly tu exclude or vary the warranty of sea- 
worthiness. One of the exceptions in a Bill of 
Lading was for ’* any latent defects in hull 
There was a defective rivet and this allowed 
water to flow in and damage the cargo. In a suit 
for damages, held the exception clause did not 
quality the implied warranty of seaworthiness 
and the shipowner was liable for the whole loss. 
the Christel Vinnen, (1924) P. 208. 

'Maritime lien — Damages for wrongful 

dismissal— Extent of lien— Wages. 

A seaman has no maritime lien in respect of 
damages for wrongful dismissal from his service 
under a special contract of .service. The lien 
in respect of wages under a seaman’s simple 
contract of service is not limited to the wages 
actually earned on board the ship, but includes 
wages due alter a wrongful dismissal, 

The distinction between a claim for wages and 
a claim for damages under a seaman’s contract 
which is broken is this. If there has been merely 
a breach of the contract by the employer the con- 
tract subsists and can be made the subject of a 
claim for wages.. If the employer has repudiated 
the contract and it has been accepted by the 
seaman, the contract is at an end and only a claim 
for damages will lie. The British Trade. 

(1924) P. 104. 

Salvage— Claim of ship repairers — Prior- 
ity. 

In a case of salvage, the claims of a ship re- 
pairer rank after the maritime liens already 
accrued. (1883) 9 P. D. 37 : (1V03) P. 26 followed. 
The Russland. (19S4) P. 55^ 

Salvage— Possession of salvors — Tres^' 

pass — Jurisdiction to interfere. 

Where certain salvors were for some time 
working on a wreck and had incurred considera- 
ble expense in salvage works, and thereafter an- 
other salvage company tried to work on the wreck, 
and interfere with the former’s possession, held 
a suit in respect of injurious acts done upon the 
high seas was within the undisputed jurisdiction 
of the Court of Admiralty and the trespassers 
could be prevented by injunction from interfering 
with the rights of the first salvors, 

The nature of the possession which will be 
protected by courts of law in such a case discuss- 
ed. The Tubantia. (1924) P. 78. 

7- Writ in rem— Sovereign State— Interven- 

tion of Effect — Writ to he set asiae — I mmunity 
from process. 

A Erench Company issued a writ in rem claim- 
ing possession of a certain ship. A foreign 
Sovereign State entered appearance in protegt 
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took out notice of motion to have the writ set 
aside. Held the writ should be set aside as other- 
wise it would be contrary to the principles of 
international comity to make a foreign Sovereign 
appear in an English Court to defend an action 
The Jupitee. (1924) P. 236‘ 

SOVEREIGNTY — Status — Letter of Secretary of 
State — If cofwlusive in a court of law — Waiver — 
What amounts ta—Submission to arbitration — 
Effect of. 

Under an agreement between the Kelantan 
Government and an English Company, dispuies 
arising thereunder was to be settled by arbitration 
and one such dispute was referred to arbitration. 
The Kelantan Government applied to the Chan- 
cery Division to have, the award set aside, but 
were unsuccessful there, as well as in the Court of 
Appeal and the House of Lords. Thereafter the 
Company applied to the King’s Bench to enforce 
the award, when the Government claimed im- 
munity as a Sovereign State. In a requisition from 
the Court, the Secretary of State for the Colonies 
informed the Court that the Kelantan Govern 
ment was an independent Sovereign State. Held 
it is the settled practice of English Courts when 
a question of sovereignty is raised to take judicial 
cognizance of the status of a foreign State and in 
cases of uncertainty to seek information from a 
Secretary of State, which would be conclusive on i 
the matter. Rationale of the rule and tests of 
sovereignty explained. 

Held also by the majority of the House of 
Lords {Lord Carson dissenting) neither the agree- 
ment to submit disputes to arbitration, nor appear- 
ing before the arbitrator, nor the attempts made 
to set aside the award in the English Courts 
amounted to a submission to the jurisdiction of j 
the Court and as such the objection of Sovereign 
State could be raised in defence. 

History of the law regarding enforcement of 
awards set out by Viscount Finlay. 

The question whether a foreign Sovereign who 
submits to judgment thereby submits to execution 
under the judgment upon the property in England 
left open, Duff Development Company, Ltd. 
V, Government OF Kelantan. 

(1924) A, C. 797. 

SPECIFIC PERFORMANCE— 

tion and specific performance if can be granted 
together — Effect of — Defeating statute of 
frauds. 

Where a written contract entered hato by the 
two parties does iKjt express the true intention of 
the parties on account of a mutual mistaKe, it is 
open to a Court to rectify the mistake and direct 
specific performance of the rectihed contract in 
one and the same action, although that would 
involve a partial variation contravening the statute 
of frauds United States of America v. Motor 
Trunks Limited. (1924) A. C. 196, 

STATUTE — Construction — Landlord and tenant 
— Excess rent paid — Suit for recovery — ^'Shatl \be 
recoverable within 6 months^' — Filing of suit 
within 6 months if enough. 

Under the Rent and Mortgage Interest Restric- 
tions Act excess rent paid by a tenant could be 
recovered at any time within six months. Held it 
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was sufficient compliance with the law if the 
action was brought within the six m..nths and it 
was not necessary that judgment should have 
been recorded within that period. Lewis v. 
Mackay. (1924) 2 K. B, 136. 

Presumption of validity — If can be 

drawn—lliegal acts — Validity, 

The Co^rt of Appeal doubted if an Act of Far- 
iiainent could be presumed to have been made and 
lost within the last tmudred and fifty years in 
order to give validity to an act otherwise illegal. 
Harper v. Hedges. (1924) 1 K. B. 151, 

Provincial legislation — -Conflict with 

Dominion — Construction — Statute— Effect. 

By a treaty between the King of England and 
the Emperor of Japan the subjects of each were 
to have full liberty to reside in the territories of 
the other on the same basis as the citizens of the 
most favoured nation. That was declared to have 
the force of law throughout Canada by an Act of 
the Dominion Legislature. Subsequently the Legis- 
lature of British Columbia passed an enactment 
under which no Japanese were to be employed in 
connection with certain leases and concessions 
granted by the Columbian Government. Held the 
enactment was invalid as it violated the provision 
of the Dominion Legislation. Attorney-General 
OF Briti h Columbia v Attorney General of 
Canada. (1924) A. C, 203, 

SUCCESSION DUTY — Rate of payments — Altera- 
tion of rate by Finance Act. 

The Finance»Act of 1910 increasing the succes- 
sion duty from 5 per cent to 10 per cent provides 
that increase shall take effect in the case of a 
succession arising under a disposition only if the 
first succession under the disposition arises on or 
after April 30th, 1909. A testator who died in 1900 
bequeathed the fee of his heritage to a cousin 
subject to a life rent to the testator’s mother who 
died in 1910, 

Held, that the first succession arose in favour of 
the cousin at the death of the testator and the 
duty payable was only the smaller amount. (1921) 
1 K. B. 159 considered. Lord Advocate v. 
Maclister, (1924) A. C. 586. 

SUPERTAX — Company — Winding up — Undivided 
profits of prior years — Distribution of — if profits. 

Where a Company is wound up voluntarily and 
undistributed profits which have accumulated 
during past years is handed over to the share- 
holders. they cease to be profits because of the 
winding up and are assets. Hence they are not 
liable to supertax. Inland Revenue Commis- 
sioners V. George Burrell, (1924) 2 K.B. 52. 

'^N on-resident assessee — Liability for — 

Service by post — Validity — Income-tax Act, 

1918, S, 7. 

A citizen of the United States resident there is 
liable to pay supertax in respect of annual profits 
and gains accruing to him in the United Kingdom. 
Where the Special Com:Dissionera sent the 
assessee a notice by registered post requiring 
him to submit a return and on failure to do so, he 
was assessed by the Commissioners to the best of 
their judgment, held the notice was validly served 
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and the assessment was perfectly valid. (1923) 2 
K. B. 563 folld. 

Super“tax is only an additional duty of ircome- 
tas but it does not follow that all statutory provi- 
sions with regard to income-tax or supertax are 
the same. S. 7 of the Income-tax Act, 1918, con- 
sidered, There is no priyna facie implication that 
the area within which a notice may be served is 
the area of territorial jurisdiction as in the case of 
a writ, Whitney v . Commissioners of Inland 
Revenue. 

(1924) 2 K. B. 602. 

Will — Tfuslee directed io accumulate 

surplus income and spend what is proper for 
minor's benefit — Amounts accumulated if income. 

Under the terms of a will, trustees were direct- 
ed to accumulate the surplus income of an estate 
and pay the guardian of a minor beneficiary such 
sums as they thought fit for his maintenance. 
After attaining majority, the minor was to receive 
all the amounts in the hands of the trustees. Held, 
during the period of minority, the surplus income 
accumulated was not income of the minor and as 
such not assessable to supertax. Inland Revenue 
Commissioners v, Blackwell, 

(1924)2 K.B. 351. 

Restraint of irade—Expulsion of mem- 
ber by Medical Association — Propriety of — Profes- 
sional misoonduct — Liability — Privilege. 

A doctor of medicine, who was a member of 
the British Medical Association, was expelled by 
a Resolution of the Council which was duly con- 
firmed at a general meeting, after being heard in 
his defence. One of the rules of the Association 
was that such an expelled member was not to be 
met in consultation or recognized, and the resolu- 
tion was communicated to all the members in 
writing. In a suit for damages, held rules were 
not in restraint of trade ; and the publication of 
the resolution being made on privileged occasions 
the Association was not liable. 

If any body rightly convened and properly com- 
posed is burdened with the discharge of some 
judicial or quasi judicial duty affecting the rights, 
liberties or properties of a subject, makes as the 
’result of a just and authorized form of procedure, 
a decision it has jurisdicuoiuto make, that decision 
if legal evidence be given in the course oi the pro- 
ceeding adequate to sustain it, cannot in the ab- 
sence of some fundamental error be impeached 
or set aside, save on the ground that this body 
was interested or biased by corruption or Oiher- 
vvise or influenced by malice in deciding as it 
did. Thompson sy. New South Wales Branch 
OF THE British Medical Association. 

(1924) A. C. 164. 

TEADE COMBINATION — Procuring withdrawal 
of auppltes—ProiecHon of trade inteiests — When 
legal — Cause of action to sue. 

A union of newsagents in order to ward off 
certain newsagents who had set up shops in their 
area without their permission requested the 
plaintiff, one of their own members to withdraw 
bis custom from the newsagents who supplied 
papers to the new-comers and transfer it to 
another. The defendants, a committee of news- 
paper proprietors thought the action of the union 


was wrong and threatened to cause a discontinu- 
ance of the supply of papers to the persons to 
whom the plaintiff had transferrred bis custom ; 
they had pot enquired into the merits of the ori- 
ginal dispute but bona fide believed the action 
of the union w?as injurious to them. In an ac- 
tion by the plaintiff for an injunction restraining 
the defendants from procuring or attempting to 
procure a breach of contract, Held per curiam 
the defendants, even if their action was prinia 
facie unlawful, were justified in adopting a 
policy which they honestly believed was neces- 
sary in the interests of their trade. 

Per Bankes, L. J . — The defendants bad not 
committed any actionable wrong or done any- 
thing more than w^hat the law allowed them to 
protect their interests. (1921) 3 K. B. 40 foil. 
Sorrell v . Smith. (1924) 1 Ch. 506. 

TBADE MARK- Gooffs imported from abroad^"' 
Claim to exclusive right of sale — Suit if maintain' 
able. 

The plaintiffs obtained from the manufacturers 
of a certain brand of cigarettes the trade-mark 
and good-will to sell them in India. The defend- 
ants purchased from some foreign purchasers a 
big stock of the same brand and were in a posi- 
tion to undersell the plaintiffs. Held in the 
absence of contract, misrepresentation or infringe- 
ment of any rights, a suit was not maintain- 
abj.e at the instance of the plaintiff. So long as 
the defendants did nothing to mislead customer 
or to infringe any covenants, they W'ere not lia- 
ble. Imperial Tobacco Co. of India, Ltd. v. 
Bannan. (1924) A. C. 756. 

TRADE NAME — Inf riii gem ent— Word signifying 
brand and size — Seller to clear up ambiguity. 

In the cigar market the term ‘‘Corona” used to 
imply cigars manufactured by a particular com- 
pany ; later on it also came to denote cigars nf a 
particular size and shape. A hotel keeper when 
asked by one of his customers for a “ Corona 
cigar” supplied one of the corona size and shape 
but of some other brand. In a passing off action 
for restraining him from doing su the defendants 
contended that the word being ambiguous in its 
meaning, it was not for them to clear up the 
ambiguity. Held, as the evidence showed that 
customers when they used the word intended to 
signify the brand and not the size or shape, an 
injunction should issue The duty in such a case 
is on the hotel keeper to ascertain what was 
actually meant by the order or to indicate by 
word of mouth or otherwise that what was sup- 
plied was not a cigar of the cprona brand, 
Havana Cigar and Tobacco Factories, Ltd. v , 
Oddenino. (1924) 1 Ch 179. 

ULTRA VIRES — — Statutory powers — 
Navigation of river -Right to increase tolls — 
Fettering of. 

A Corporation entrusted by statute with the 
control and management of a river as they deem- 
ed necessary entered into an agreement with a 
firm allowing the latter the sole right to carry 
cargo across 1 the river on payment of a fixed an- 
nual sum. Held as the effect was to bind the 
Corporation for a period, the duration of 
. which depended on the volition of the firm, not 
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to exercise their statutory powers of increasing 
the amount under any emergency- whatsoever, 
agreements are ultra vires the Corporation. Such 
an agreement cannot become inira vires by rfla- 
son of estoppel, lapse of time, ratification, acquies- 
cence or delay. York Corporation v. Henry 
Leetham & Sons, Ltd. 

(1924) X Ch. 55 Y. 

VENDOR AND PURCHASER— of title— 
Recitals in one of the title deeds when binding 
—Incomplete abstract^lj entitles vendee to res- 
cind. 

In the abstract of title furnished by a vendor, 
the title to the properties was traced to one 
X and after his death his administrator conveyed 
the properties to one Y by deed, reciting therein 
that Y had become entitled to the properties in 
equity. The vendee wanted to be satisfied how Y 
became entitled in equity. Held the vendee was en- 
titled to go behind the recital as to Y’s title; as the 
recital by the administrator would not bind the 
heirs of X but reasonable opportunity should be 
given to the vendor to supply a complete abstract 
of title and the vendee was not entitled to rescind 
the contract then and there on the basis of defect 
in title. 

The principle entitling a vendor to rely 
upon a recital to the effect that a grantee to 
whom the property is conveyed is entitled in 
equity rests on this, that where a grantor is on 
the face of the abstract entitled legally and bene- 
ficially, he can admit and is bound by a recital 
of the equitable title of his grantee and that a 
purchaser taking from the grantee or his succes- 
sor in title is not bound to inquire as to the in* 
struments, acts in the law, and events which 
found the grantee’s equitable title, and getting the 
legal estate will not be affected with notice of any 
adverse equitable claim if in fact the grantee’s 
equitable title was defective. In re Balen and 
Shepherds Contract. (1924) 2 Ch. 365. 

-^Agreement to pay deposit and the 

balance in instalments — Forfeiture of deposit in 
case oj default — Rescission by vendor — Instal- 
ments if can be recovered. 

A contract to sell land provided for an initial 
deposit and the payment of the balance in three 
instalments, the last being payable on a certain 
certificate being produced. There was a clause 
for forfeiture of the deposit in case of default. 
The deposit was made and the instalments were 
duly paid except the last one and the vendor 
after producing the certificate claimed the last in- 
stalment within a certain time. As it was not 
complied with, he rescinded the contract, where- 
upon the vendee sued for return of the instal- 
ments he had paid. Held the contract made a 
clear distinction between deposit and instalments 
and as it was only the former that was made for- 
feitable, the instalments paid could be recovered, 
Mayson V. Clouet. (1924) A. C. 980. 

- — 'Agreement to sell— Deposit — Purchaser 

finally refusing to complete sale — Recovery ofde' 
posit. 

A certain person entered into an agreement 
with another to purchase freehold land subject - 


WILL. 

to a proper . Contract being prepared by the ven- 
dor’s solicitors." A portion of the consideration 
fixed was paiefas deposit and in part payment. 
The purchasers finally refused to complete the 
transaction and claimed back the deposit amount. 
Held by the Court of Appeal reversing the deci- 
sion of Astbury, J. in (1923) 1 Ch. 576 -Hhat the 
original agreement was only conditional and until 
the formal contract was signed the parties were 
not bound by it, and as such the deposit amount 
could be recovered. 

Per Pollock, M. i?.— The word “ proper” must 
be given its full meaning and the intention oi the 
parties was that the full conditions should be 
considered in a further contract and until that 
further contract was executed there should be no 
binding contract for the purchase of the property. 

Per IV arnngton , L. J. — Where there is no bind- 
ing contract and the whole matter is left indefi- 
nite, it is impossible to say the purchasers pay the 
deposit as a guarantee to carry out the bargain, 
when by the documents they have entered into 
they have not bound themselves to carry out any 
bargain ; case-law reviewed. Chillingworth v. 
Esche. (1924) 1 Ch. 97. 

Onerous clause is lease — Effect of non- 
disclosure by vendor — Specific performance — If 
can be claimed. 

During the course of negotiations regarding 
the purchase of a leasehold property, the vendee 
asked his vendor to see a copy of ihe lease, but 
was told it was quite in the ordinary form. Later 
on, it ^vas seen to contain an onerous clause and 
the defendant refused to complete the purchase 
unless the clause was deleted. In a suit for 
I specific performance by the vendor, held the exist- 
ence of such a covenant ought to have been 
brought to the notice of the defendant even at the 
time of negotiations and he could not be compel- 
led to accept the bargain, unless the covenant was 
deleted, Allen v. Smith. . (1924) 2 Ch. 308. 

WILL — Bequest — Assent by executors-- Subsequent 
sale by them — Title— Implied covenant — Notice — 
What amounts to. 

Where after the death of the testator the exe- 
cutors assent to a specific bequest their title as^ 
executors comes to an, end and thereafter they 
become trustees and hence cannot effect a sale of 
the subject-matter of ihe bequest as executors, 
(1913) A. C. 85 followed. 

Where the purchasers from the executors after 
such assent. knew of the fact that the lpgat*ee was 
in possession under the will, it amounts to actual 
notice of the executors’ assent and their position 
is not that of purchasers for value without notice. 
Wise v. Whitburn. (1924) 1 Ch. 460. 

Bequest — Legatees to apply property in 

accordance with memorandum — Express direction 
that memorandum was not to create trust — 
Agreement by legatee to carry out wishes — Effects 

Under a will the property was given to two 
legatees absolutely as joint tenants with the 
request that they would dispose it of in terms of 
her memorandum. It further provided that the 
memorandum was not of a testamentary character 
nor was it to create any trust. It was in evidence 
that the legatees who were the solicitors who 
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prepared the will actually advised the testator to 
include in the will itself the beneficiaries mention- 
ed inythe memorandum, but that the advice was 
rejected. Held the legatees took their interests^ 
^absolutely for their own benefit. 

If a gift made absolutely by will is induced by 
a representation that the donee will apply the 
same in some special manner indicated by the 
testator, Courts will impose a trust on the- donee 
binding on his conscience and will give effect to 
it. Held, on the facts of the case, there was no 
. such agreement creating a trust, 57 L T. 519 refd. 
to. l7i re Falkener ; MEi^D v. Smith. 

(1924) 1 Ch. 88. 

•' — - ^Bequest — Portrait '—Description inaccu- 

ratc—Ejfect on gift— If passes to legatee. 

A testator made a bequest of "my portrait of X*' 
to the National Gallery and the executors sent it 
on, there being no doubt as to the identity of the 
thing bequeathed. The trustees of the National 
Gallery expressed doubts as to whether it was a 
portrait of X, whereupon the executors claimed it 
back for the residuary legatee, Held even assum- 
ing the description was wrong, the gift was valid 
and the portrait passed to the trustees of the 
Gallery. In re Milner Gibson Cullum Cust v. 
Attorney-General. (1924) 1 Ch. 456. 

Charity — '"Patriotic ‘purpous or objects *’ 

— Validity of bequtsi, 

A testator gave a portion of his properties “for 
such patriotic purposes or objects and such cha- 
ritable institution or institutions or charitable ob- 
ject or objects in the British Empire as my trus- 
tees think proper,.’^ Held affirming the decision of 
the Court of Appeal ( 1923) 1 Ch. 258 the gift was 
void for uncertainty. The words of the trust are 
to be read, not conjunctively but disjunctively. 
Nor is a patriotic purpose necessarily a charita- 
ble one. (1902) A. C. 3 7 and (1918) A. C. 337 folld. 
Attorney-General v. National Provincial i 
AND Union Bank of England. 

(1924) A. C. 262. 

Charitable trust— Test of — Bequest for 

"New South Wales returned soldiers'* — Validity. 

To ascertain whether a gift constitutes a valid 
charitable trust so as to escape being void on the 
ground of perpetuity the first enquiry must be 
^whether it is public — whether it is for the benefit 
of the community or of an appreciably important 
^class of the community. It is net necessary that 
*the cfass Should be confined to poor persons to 
the exclusion of persons not poor. 

A gift “Unto the trustees for the time being of 
the Repatriation Fund or other similar iund for 
the benefit of New South Wales returned sol- 
diers" is a valid charitable trust. Verge v. 
Somerville. (1924) A. C. 496, 

^Codicil — Constfuclion — Brothers and 

sisters— Parents living— Legal possibility of af Ur- 
born brothers and sisters — Gift in codicil void for 
remoteness— Inconsistent gift in will, if revoked. 

A testator by his will devised all his estate to 
trustees in trust to pay the income thereof to bis 
wife for life and after her life to his children and 

there should be no children, the testator gave 


WILL. 

to his wife a power of appointment among the 
.children cf his brothers and sisters. 

By a codicil he expressly revoked the power of 
appointment given to his wife and declared that 
the life interest of his wife should terminate if 
she married a person who was not a natural born 
British subject and the trust funds should be 
held in trust for all or any of the children or 
child of his brothers and sisters who should be 
living at the death of his wife or may be born at 
any time afterw^ards before any one of such child- 
ren for the time being in existence attained a 
vested interest. 

The testator left no issue, and his father died 
after him. His widow remarried a Dutch subject.' 
The testator’s brothers and sisters were all over 
30 years of age at the time of the will. All had 
children and one of them was born after the re- 
marriage of the widow. 

Held, the gift in the codicil was void for remote- 
ness. 1 Cox, 324 followed. 

On the failure of the gift in the codicil, there 
was no implied revocation of the gift in the will 
and it therefore took effect. 

The persons in whose favour the gift was to 
take effect should be determined as on the date 
of distribution, i. e., the remarriage of the testa- 
tor’s wife and the child born after remarriage 
would not take under the will, 

Even though the parents were over sixty years 
the legal possibility of issue was not extinct. Law 
Reports 2 H. L. Sc. 397 applied. 43 I. A. 20 refer- 
red to. Ward Van Der Loeff Burnyeat v. Van 
Der Loeff. (1924) A. C. 653. 

Construction — Bequest of "dividends, 

bonuses and income"— Undistributed profits— 
Shares in lieu of money — Nature of> 

A testator whose property consisted of shares 
in a company made a direction in his will for 
the payment of “dividends, bonuses and income" 
accruing from his shares to a certain person for 
life and after bis death the shares were to go to 
some charitable institution. The Company had 
in its hands a large reserve fund and also undis- 
tributed profits which had not been carried into 
the reserve fund. It decided to distribute a large 
sum as bonus to the shareholders, but instead of 
paying it as cash distributed it as fully paid-up 
shares. Oa the question arising whether the 
tenant for life was entitled to these shares under 
the bequest, held it was a distribution of capital 
and not of income and as such did not pass to the 
tenant for life. 12 A. C. 385 and (1921) 2 A. C.171 
foil. In re Spier ; Holt v. Spier, 

(1924) 1 Ch. 369. 

— Construction— Codicil inconsistent with 

will — Perpetuity— Gift in codicil void for remote- 
ness'-^lf revokes gift in will— Gift to children of 
brothers and sisters— Parents living — Legal pos- 
sibility of after-born brothers and sisters. 

A testator by his will devised and bequeathed 
his estate to his wife for life and after her death 
in trust for his children. In the absence of child- 
ren the wife was to have a power of appointment 
among the children of his brothers and sisters 
and in default of exercise of the power the estate 
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was to go to all the children of his brothers and 
sisters. By a codicil he revoked the appointment 
and trustees were to hold the estate for all the 
children of his brothers and sisters who should 
be living at the death of his wife or born at any 
time before any one of such children attained the 
age of 21 years. At the time of death, both 
parents were living though about 65 years old. 

Helds reversing the decision of the Court of 
Appeal in il925) 2 Ci. 52 the gift in the codicil 
was void as being against the rule of perpetuities 
and being inoperative does not impliedly revoke 
that in the will, the express revocation being con- 
fined only to the power of appointment and not 
to what follows. 

Per Viscount Cave, — -in considering whether a 
testamentary gift is void for remoteness, the 
proper coarse is first to construe the gift without 
regard to the rule against perpetuities and then 
to consider whether the gift as so construed 
oSends against the rule. In determining whether 
the rule is so infringed possible and not probable 
or actual events are to be taken into account. 

Per Lord Dunedin. — If when a subject has been 
disposed of in a will and the same subject is again 
disposed of in a codicil, if there are express or 
implied words of revocation it will stand whatever 
the fate of the subsequent disposition ; but if the 
only revocation is what is to be gathered from the 
inconsistency of the subse-:]uent record disposi- 
tion with the earlier one, then if the disposition 
fails from any reason to be efticacious there will 
be no revocation. Ward and others v. Van Der 
Boeff. (1924) A. C. 653. 

Consiruction — Gift to children— Nomina- 
tion — Death of one at the time of will-^Effect — 
Mistake as to number of legatees— Rules relating 
to. 


-~Constr74^ction— Referential trusts—Rule 

\ against multiplication of charges --Power of 
\ appointment — Incorporation of, 

A testator gave a legacy to his daughter for life 
with remainder in trust for her children and also 
conferred on her a testamentary power of ap' 
pointment to confer a life estate on her husband. 
The residue of the estate was dealt with as rer 
gards one moiety “upon the same trusts as here- 
I iobefore declared of the legacy to my daughter.” 

I The daughter died childless but she had made a 
I testamentary disposition conferring a life estate 
I on her husband. On the question arising whether 
I the power extended only to the legacy or to the 
; legacy as well as the residue, helds it applied 
I to both. Such a construction did not offend the 
■ rule against multiplication of charges. The re- 
j ferential trusts declared concerning the residue 
, include the trust which arises in favour of hus- 
I band upon an exercise of the power of appoint- 
I ment on his behalf. In re Arnell and Edwards 
; Prickett V, Prickett. (1924) 1 Ch. 473. 

I —Const ruction — Trust in favour of sons 

\ of '"Brother" — Ultimate trust in favour of "own 
I right heirs" — brother found illegiiimate — 
Daughters of brother —If right heirs. 

Under a will, the testatrix demised her estate 
to the second son of her “brother’’ X for life, and 
then to his son in tail male and in default of issue 
to her own “right heirs”. All the prior limita- 
tions having failed, the daughters of X claimed as 
I her '•'‘right heirs”. It was proved that the testa- 
! trix and her brother were illegitimate', but ther« ’ 
j was nothing to show she was aware of it nor 
I that they were children of the same mother. 

I Held the claimants had not proved they were the 
I rightful heirs of the testatrix. 


A testator had three children by his first wife 
and three children by the second wdfe. He made a 
general beque'^t of all his real and personal estate 
excluding what he had inherited from his second 
wife to all his six children in equal shares and 
out of the property inherited from his second 
wife, he gave small legacies to his children by 
the first wife and the rest he directed to be divid- 
ed among the three named children by her. One 
of these latter had been reported missing during 
the war, but the testator refused to believe it. 
It was subsequently proved he had died before 
the date cf the wdll. Held on a construction of 
the will the third share of his mother’s estate 
lapsed and fell into the general residue and 
did not devolve on his two brothers and sisters : 
distinction betweeen a bequest to a class and a 
bequest nominaiion pointed out. (1908) 2 Ch. 190 
distd. 

As regards the one-sixth share of the testator’s 
real and personal estate of the testator, that must 
be deemed undisposed of, the real estate going 
to the testator’s heir at law and the personalty to 
his next of kin, 

22 Ch. D. Ill is a decision on a particular will 
and lays down no principles of general applica- 
bility. 

Per Sargent, L. a Whether 22 Ch. D. 

Ill is correctly decided ? In re Whiston ; 
Whiston V. WOOLLEY. (1924) 1 Ch. 122. 


I The words “children and brother^' and other 
' words indicating relationship when used in a will 
refer prima facie to a relationship traced through 
a legitimate tie but a testator can with sufficient 
clearness show in his will that he meant to in- 
clude by the use of such word even persons 
claiming i-through other than a legitimate tie, 
(1902) 2 Ch. 542 distinguished. In re CUJ.LUM 
Mercer v. Flood, ( 1924) 1 Ch. 540. 

—Gift sub ject to a condition— Time if of 

the essence— Annuity to wife sitbject to condition 
—Death of wife wiihoui performance— Executors 
if can perform — Personal nature. 

Where a gift in a will is made subject to a con- 
dition to be performed within a specified time but 
it is not so performed then at any rate in the ab- 
sence of an express gift over the Court has to de- 
termine if time was of the essence of the matter. 
In deciding the question, the Court will have to 
look to what was presumably the intention of the 
testator in inserting the condition, what it was 
be desired to bring about or guard against, and 
if the Court finds that a performance of the con- 
dition at a time subsequent to the- time fixed in 
substance provides for the very thing the testator 
intended, so that all parties can be pnt in sub- 
stantially the same position as they would haye 
been in had the condition been performed in 
time, time is pot regarded as of the essence and 
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such performance is treated as a sufBcient com' 
pliance with the condition. 

A husband who had covenanted to pay a cer- 
tain annuity for his wife, by means of his will 
bequeathed to her a higher annuity, but the lat 
ter was to become void if within 6 months of his 
death she did not release her claims to the prior 
annuity, There was no gift over on default. As 
the solvency of the estate was doubtful, she did 
nothing to indicate her desire either way for 
more than 3 years after his death. On her death, 
her executors proposed to release the first annuity 
and claim arrears on tht basis of the bigger sum. 
Held t he condition was not personal to her and 
there would be a suflacient compliance with the 
condition, In re Goodwin : Ainslie v. Goodwin. 

(1924) 2 Ch. 26. 

Bequest to s^n-'Son predeceasing father 

‘■^Codicil reciting death and lapse of bequests — 
Effect — '^Contrary intention" — Wills Act, S. 33. 

A testator made a proYision in his will for a 
legacy to his son. The son pre-deceased the 
father leaving children and the testator evidently 
thinking that the legacy had lapsed, made a 
codicil reciting the death of his son and the con- 
sequent lapse and added further directions giving 
legacies to the grandchildren- Held a “ contrary 
intention” within the meaning of S. 33 of the 
Wills Act, 1837i could be inferred from the words 
of the codicil and the legacy to the ion would not 
operate as if the son died only immediately after 
the testator. If the codicil had simply recited 
the fact of the son’s death and given a legacy to 
the grandchildren, such a contrary intention 
. Qould not be inferred. [S. 33 of the Wills Act, 
1837, corresponds to S. 96, Indian Succession 
Act.— Ed.] In re Meredith: Daviks v. Davies. 

(1924) 2 Ch. 552 

Interlineation— Declataiiofi of testator 

before and after execution — If admissible in evi- 
dence. 

Where a will contains unattested interlinea- 
tions and additions, declarations by the testator 
after execution are not admissible to prove such 
addition or interlineation ; but declarations of 
intention made before execution are admissible 
to prove that the addition gave effect to such in- 
tention, /nrejEssop. (1924) P. 221. 

— Revocation— Intention— Partial tearing 
of — Burden of proving animus. 

Where a will is found carefully folded and put 
in an envelope among the papers of the testator, 
but torn across in such a way that even in spite 
of the tearing the whole will could be read with 
certainty, the presumption of law is that the tes- 
tator tore it ; but the burden of proof is on the 
party who alleges revocation to prove the animus 
revocandi. In re Cowling Jinkin v. Cowling. 

(1924) P. 113. 

— Tenant for life—Duty cast to repair— 

Failure to do — Remedy. — Nature of — Limitation . 

Under the terms of a will, a person became a 
tenant for life of the suit premises, the will also 
providing that he should keep the property in 

Y D 1924—77 


good tenan table repair. He defaulted in making 
repairs and the remainderman brought an action 
against the executors of the tenant for life to 
which the latter pleaded limitation. Held a per- 
son who obtains a benefit under a will must also 
shoulder the burden, and the cause of action ac- 
cruing to the remainderman can be regarded as 
arising (1) out of a tort, or (2) out of an implied 
contract, or (3) by reason of a Court of Equity 
compelling the person who has taken the benefit 
to fulfil the conditions upon which he took it. 
The true view to take is the last mentioned one 
and the moment a Court of Equity recognizes 
the equitable liability, it will enforce it regard- 
less of any statute of limitation. Jay v. Jay. 

(1924) 1 K, B. 826. 

WORKMEN’S COMPENSATION ACT -Labourer 

returning from work — Slipping down on plat 
form — Arising out of and in course of ernploym 
meni. 

A Railway employee was ordered by the Com- 
pany to travel to a certain Station and repair a 
watermain. After finishing his work he was hurry- 
ing across the platform to catch his train, when 
he slipped and fell, as a result of which he died. 
Held the injuries arose oat of and in the course 
of employment and his widow was entitled to 
compensation. (1923) 2 K. B. 879 reversed. 

Per Viscount Haldmne — The interpretation 
placed on the words ” in the course of” in (1918) 
A. C. 304 and (1920) A.C. 767, i.e., that the work- 
man must be doing something which in contem- 
plation of law is part of his service is the proper 
test to apply in such cases. Upton v. Great 
Central Railway Company. (1924) A. C S02. 

Out of and in the course of employ- 
ment'^ — Meaning of — Accident while returning 
by specially provided train — If amounts to. 

The managers of a colliery for the convenience 
of their workmen had arranged with a Railway 
Company to run a number of special trains daily 
to bring their workmen to the colliery and to take 
them home. The workmen were not under any 
obligation to use the trains but such of them as 
wanted it were given a concession rate which the 
colliery paid to a Railway Company out of the 
wages due while they on their part agreed to hold 
the company free from liability in case of acci- 
dent, etc. A workman was injured as the result 
of an accident while returning home and he sued 
the Colliery Company for compensation. Held, 
by the majority of the House of Lords [Lord Shaw 
diisenting) the workman could not be said to have 
been injured while ho was in the course of em- 
ployment and as such no action lay. 

Per Lord Atkinson. — The decision must turn 
on whether the workman was, when the accident 
which injured him occurred, in the course of per- 
forming some duty arising out of his contract of 
service which he owed to his employer. 

Per Lord Wrenbury . — A useful test in many 
cases is whether, at the moment of the accidenfi 
the employer would have been entitled to give 
the workman an order, and the man would have 
owed a duty to obey it. St. Helen’s Colliery 
Company, Limited v * Hewitson. 

(1924) A. C. 69. 
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^ —(1933), S '^--Workmen prohibited from 

going to particular place — Disregard of — Fatal 
accident — Liability of employer, 

® certain colliery had been 
prohibited from going to a part oi the premises 
whicb was in a dangerous condition and rails 
nad been put up to prevent access. A work-nan 
arriving early on a dark morning switched on the 
electric ligbt and then went into the prohibited 
^ returning 

in ° was fataUy 

Arf ^ compensation under the 

Act. held the accident did not arise out of and in 
the course of the workman’s employment. Scope 
S. 7 of the Act of 1923 considered. Davies v 
Gwauncaegurwen Colliery. (1924) 2 k. B. 651. 

WRITS OP PROHIBITION AND CERTIORARI-^ 

When can be issued and to whom^Schcme to 
eomeinto effec after approval by Parliament-- 
Distinction between the two units. 

Under the Electricity Act, schemes were to be 
and after confirma- 

f ore both Hoases of Parliament and aporoved by 

proposed certain persons 
ffected by it applied for writs of prohibition and 

certiorari on the ground the scheme was 


WRITS OP PROHIBITION AND CERTIORARI. 

vtrt^ but Divisional Court dismissed the same on 
the ground the applications ware premature as it 
could not then be predicted the scheme would be 
sanctioned by Parliament. The Court of Appeal 
ouad the scbeme was ultra vires and as such it 
a writ of prohibition to 
issue, as otherwise much waste of time and 
! money would occur. The fact that the scheme 

approved by Parlia- 
ment does not oust the jurisdiction of Civil 
Courts in inquiring into the validity of the same. 

A writ of prohibition is a judicial writ issuing 
out of a court ot superior jurisdiction and direct- 

ing the Utter from usurping a jurisdiction with 
which It IS not legally vested. As statutory 
bodies come into existence exercising legal juris- 

to'such bodies?^ 

naff^nm*””' ^,f-~"P-^°hibition restrains a tribu- 
nal from proceeding further in excess of iurisdic- 
lon ; certiorari requires the record or order of 

“P fo the King's 
Bench Division to have its legality inquired mto. 
t«r, I no ditterence in principle between the 
two except that the former may be invoked at an 
earlier stage. The King n. Electricity Com 
m.ssioners : £* parre London l;LECTR,c?rY 
Company, Ltd. (1924, i 
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ABSOLUTE OCCUPANCY TENANT— Mortgagee 
obtainirg possession cf a holding under his mort- 
gage decree ejected by landlord. Tenant seeking 
reinstatement. See Tenancy Act XI of 1898, S. 41 
(J) (8). 2 Raghubardayal v. Mt. Janki. 

7 N, L. J. ii. 

Valid transfer by— Prior to 1st May 1920 

if the landlord has the right of preemption. See 
Tenancy Act I of 1920, S, 6, cl (4) (c), 6 Ghasi- 
RAM Ramjivan. 7 N . L. J, vi. 

ACT XI OF 1898.— Sed Tenancy Act XI of 1898. | 

ABVEESE POSSESSION — By straneer against | 
perrranent lessee of sir land— His suit against a j 
trespasser for a portion of his sir plot was dis- : 
missed as being barred bv limitation. S^<5 ■ 
S. 104 with Sch il, Art. 1 of Tenancy Act I of 
1920. Quaeri:— What is the position of this tres- i 
passer with reference to 8 N. L. R. 163. 12 Md | 
Hussain it. Tukaram. 7 N. L. J. sii ; 

1 

BEEAR INAM RULES— Rule V— The inam i 
holder for the time being of certain fields in the : 
■capacity of Madatmash Inaradar cannot mort- 
gage the fields held by him in a way as to bind 
the successive future inamdars. The transaction 
may be binding during the bfe-time of any 
member, but not beyond that. Held, the parti- 
cular mortgage in the suit did not bhid the newly 
coming inamdari. 29 Baliramstngh v, Ram- 
CHANDRA, 7 N. L. J. xxxix. 

BEEAR LAND REVENUE CODE. 1896, S. lOP 
cl. (5)-Dhura land-Right of passage over. Neither 
the power given to Tahsildar to impose fine 
under S. 102 n Or the direction by the Com 
missipner regarding the vacant strip. Dhura 
constitutes the Government the owner of the land. 
The contiguous tenants will be entitled to the 
strip half and half. The contiguous tenants or 
owners may have a right of passing over this 
strip ; but not a tenant who is not in that posi- 
tion, as a matter of general right. 5 Surajmal v 
Arjun. 7 N, L. j. V. 

BERAB PATELS AND PATWARIS LAW, 1900, 
S. 5, ci. (4)— It controlled bv cl. (3) [h). Minority 
is not an absolute bar to the appointment of a 
patel and patwari. Minor may be appointed if 
custom demands it. 14 Gopalji v, Nathu. 

7 N. L. J. xi. 

-S. 5, cl. (3), sub.-cis {b) and (c) — A male 

relative has a preference over a woman ; but 
where the woman belongs to the family of the 
deceased, and where the male relative does not, 
e,g. sister’s son, the woman has preference. 10 
Prahlad Waman V. Jankibai. 7 N. L. J. x. 

— S. 6, cl. (1) read with S. 8, cl. {4| —Educa- 
tional qualification governs the case of patels in 


C. P. LAND REVENUE ACT (II OF 1917), S. 49. 

jhagir villages ; and where the applicant is a 
major, be may, for the time being, be declared 
unfit for personal service. He may also be 
permitted to give a substitute for the time being. 
15 YbshwaNt V, Tulsiram. 7 N. L. I. xvi. 

S. 7 — A man appointed as patel is not 

bound to do the work though the family may be 
so bound. Hence an individual of that family 
can resign if he liked. 9 Tukaram v. Maruti. 

7 N. L. J. is, 

-S. 13 — Section 21 [a) ibid, applied to 

jhagir villages. Non-fulfilment of educational 
qualification is not a defect covered by this 
section. 15 Yeshwant v, Tulshir/JM. 

7 N. L. J. xvi. 

S. 21, Rules VIII (iii) and IX (i)— Insol- 
vency is a snfiicient reason for relieving a patel 
of his duties. 13 VixHU d. Rajaram. 

7 N. L. J. xiv. 

~S. 21, Rule X— A member of the watandar 
family took exception to the appointment 
of an outsider substitute. His application was 
rejected on the ground that he did not belong- 
to the same sub-division of the family to which 
the malik belonged. Editor of N. L J. — Editor 
doubts the correctness of this decision. See 
Editor’s remarks on page xviii. 16 Waman v. 
Nilkanth. 7 N. L. J. xvii- 

C.P. ACT I OF 1914, GENERAL CLAUSES ACT, 
S. 5 — Vested right is not interfered with. See 
Tenancy Act XI of 1898, S. 41 (8), tenant seeking 
reinstatement. 2 Raghubardayal v. Mt. Janki 

7 N. L. J. ii. 

■ II OF 1917 — See Land Revenue Act II of 

1917. 

1 OF 1920— See Tenancy Act I of 1920. 

C. P. LAND REVENUE ACT II OF 1917, S. 24— 
See S. 182 ibid, 

S. 47, cl. ii — See S. 49, els. i and ii, 

S. 47, cl. iv — See S. 49, els. i and ii. 

S. 49, els. i and ii— Mutation entry of 16 

annas took place in favour of one of the many 
Mohamedan co-heirs. One of them was a widow 
of the late Uboridar. Litigation on the basis of 
dower debt followed wherein 14 annas share of 
the several co-heirs excluding the widow was 
solH in auction. Mutation entries with respect 
to these 14 annas were effected as per result of 
auction sale and the assignments following there- 
on. The widow claimed mutation with respect 
to the remaining 2 annas; on the objection of the 
Uboridar-beir that there was no fresh occasion 
for a change. Held overruling the contention 
that the mutation register was rightly altered 
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suitably to the changed circumstances brought 
about by the auction sale whoreby the Ubaridar- 
heir ceased to represent the widow. 23 Jamal- 
BAX V. JAITUNBAI 7 N. L. J, XXVi. 

— ; S. 49, el. iii — On the death of the pro- 

prietor, the obvious heir, according to the law, 
ought to receive the support of Revenue Courts, 
but where the successor is indicated by sane 
action of the last proprietor, fi.g., by will, then the 
latter person ought to receive support where no 
complicated inquiry is involved. 20 Mr. Babi 
V. Mt. Chandrabhaga. 7 N. L. J. xxiii. 

— S. 181— See S. 182 (a) ibid. 

* S. 182 — Date of partition taking effect 

is the date on which agricultural year commences 
following the date of proclamation. The date of 
confirmation by the Deputy Commissioner is not 
the starting point. For mode of proclamation 
see S. 24 ibid. 

The consent of the lambardar on 11—5 — 21 to 
the transfer by an absolute occupancy tenant was 
sufficient; as the same was prior to 1— 5—22 in 
spite of the fact that the partition proceedings 
were confirmed by D. C. on 27 — 4—21, as the 
date of proclamation was later to 20—5 — 41, 1 
Maroti V . Mahebub Hussein. 7 N. L. J. i. 

S. ISS— Change in law — Lambardar is 

the only landlord within the meaning of the 
Tenancy Act. Hence transfer in favour of a co- 
sharer is not tantamountto a surrender. There- 
fore the same is avoidable under S. 13 of 
the Tenancy Act. 4 N. L, R. 120 and Revenue 
Rulings in Tansukhdas v, Aheliyabai are no long- 
er applicable in cases arising under the new 
Land Revenue Act. 3 Bala v. Gopala. 

7 N. L. J. iii. 

S. 189 (a) — Removal of a lambardar — 

Gumashta is (unlike agent) within the discretion 
of the Deputy Commissioner. The word ‘ may ' 
does not in this case create an obligation. Ap- 
parently some good reasons must be assigned. 
11 Durga Prashad t;, Mt. Sardaran Bahoo. 

7 N. L. J. xi. 

C. P. TENANCY ACT XI OF 1898, S. 41 (8)— Mort" 
gagee ejected under S. 41 bv the landlord inaccor- 
dance with this Act Vested right of tenant to 
apply under cl. (8) is not interfered with by 
Tenancy Act I of 1920, Also see S. 5, C. P. Gene- 
ral Clauses Act I of 1914. 2 Raghubardayal v. 
Mt, Janki. 7 N. L. J. it 

S. 2, cl, (ii)— Unsatisfactory mortgage 

with all rights prior to the year 1883— Foreclo- 
sure of all rights in favour of mortgagee followed; 
mesne mortgagee was not a party to it The 
first mortgagee after foreclosure in his favour 
makes a grantof about 70 acres to the previous 
malguzar; mesne mortgagee sues for redemption 
and foreclosure but seeks no special remedy with 
respect to grant of land referred to above ; Held 
the grant of land created tenancy rights only. No 
relief was sought against that land in his mort. 
gage Suit by the mesne mortgagee though he 
might have [vide Atter v. Lord Vaux). Held 
further that for the above reason the mesne 
mortgagee in the capacity of a proprietor could 


C. P. TENANCY ACT (I OF 1920), S.US. 

not get possession of the said tenancy fields, the 
relief having become barred. 24 Pyarelal 
AND OlHKRs V . SaRDARSING AND OtHSRS. 

7 N. L. J. xxxi. 

(I OF 1920), S. 6 — No right of pre-emp- 
tion to a landlord where he gives his consent. For 
consent of the lambardar while partition pro- 
ceedings are going on, see Land Revenue Act II 
of 1917, S. 182. i Maroti if. Mahebeb Hussein. 

7 N. L. J. i, 

S. 6, cl. 4 (c) — The clause 4 (s) will not 

apply to a case where one obtains possession of 
an absolute occupancy holding in pursuance of a 
transfer of a date prior to 1st of May 1920. Vide 
6 N. L. R 69 ; General Clauses Act I of 1914, 
S. 5; Tenancy Act XI of 1898, S, 41, cl. (5), 

Quaeri — If it did apply would the provision 
have benefited the landlord as he had already 
consented to it. See Editor’s note. 6 Ghasiram 
V. Ramjivan. 7 N. L. J. vi. 

— -S. 12, lub-s. 1, cl. (ii). — An occupancy 

tenant who has his heirs living can now exclude 
them and trarrsfer his holding to one who comes 
within seven degrees of kindredship, and is a 
male member. 7 Gajanan v, Jaydeo. 

7 N. L. J. vii. 

S. 13 — Transfer to a co-sharer if avoida- 
ble like any other See Land Revenue Act II of 
1917, S. 188. 3 Bala v. Gopala. 7 N. L. J. ii. 

S 13— Transfer to a fractional co- sharer 

avoidable by the Lambardar— Change in old Law.. • 
See Land Revenue Act, S. 188. 

The Lambardar can now take even in opposi- 
tion to the wishes of a fractional CO sharer who 
has taken a transfer of tenancy holding. Change 
introduced into old theory of law. 21 Mt. 
Girjabai v. Mt. Rukhmabai. 7 N. L. I. xxiv. 

■ — ^S. 13 — See Tenant and Trespasser. 

An occupancy tenant (widow) got the name of 
her niece substituted in her place during 
settlement proceedings, S. O believing that S. 12, 
cl. (2) of the Tenancy Act (1920) applied to it. 
The widow and the niece fell out later on, .but 
the widow did not succeed in getting back the 
possession. The landlord brought a suit against 
the niece treating her as a trespasser. Held, 
the landlord need not show that the widow had 
abandoned the holding, The question that no 
civil suit lay and that application under S. 13 of 
the Tenancy Act (I of 1920) was not pressed. 25 
Mt. Muktai V. R. S. Ramchandra. 

7 N. L. J. xxxii 

— Q l^—See cognate case, 7 N. L. J iii. 

Transfer to a co-sharcr may in cases be equi- 
valent to a surrender, e. g., where all co-proprie- 
tors have authorised a particular one to act on 
behalf of the whole body. The co-proprietors 
must strictly prove this authority. Where this is 
not proved, it will be deemed a transfer and not a 
surrender. 

4 N. L. R. 120 and C. P. Revenue Rulings, 41 
dist. 

(i) S. 188, cl. (ii) does not prohibit a co- 
proprietor from acting on behalf of the whole 
proprietary body. In such a case he may be treat- 
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ed as a landlord within the meaning of S. 89 of 
the Tenancy Act (1921). 

(ii) The case of a transfer of possession under 
unregistered instrument (not invalid under Reg. 
Act) is governed by Ss. 12 and 13 of the 
Tenancy Act. 17 C. P. 49 and 8 Nag. 21 not follow- 
ed. Editor’s note. — See also 7 N. L. J. xxxvi. 
22 Gopala V, Mt. Bala. 7 N. L, J. xxv. 

S. 13 — Whether under S. 47 of Tenancy 

Act (1898) or under S. 13. C. P. Tenancy Act 
I of 1920 a sale of an occupancy holding whether 
for rupees less than 100 or for 100 and more, it 
was always invalid. No suit could be based on the 
basis of such a sale. Therefore the landlord in 
such a case cannot bring a suit on the ground of 
the defendant being a trespasser. But an appli- 
cation must be made to the Revenue Officer under 
suitable sections. The civil suit was dismissed. 
27 Seth Mohanlal Vithal Lala. 

7 N. L. J. xxxvi. 

Sa. 13 and 89 — A lambardar trying to 

take possession of a widow’s holding by obtaining 
a decree for arrears in execution of which the 
widow in possession of her tenancy allowed her- 
self to be ejected, is practically obtaining an un- 
registered surrender deed. Hence a reversioner 
can treat the transaction as transfer and follow 
his remedy under S. 13 of the Tenancy Act. 

Note: — ^In this case the executing Court accept- 
ed the arrears and put the reversioner in posses- 
sion. 4 Panduhang V. Pandurang. 

7 N. L. J. iv. 

S. 13 read with Sch II, Act I. — Until a 

person applying under this section is placed in 
possessmo, the person is not a tenant within the 
words c| Sch II, Art 1. Hence two years’ rule 
would Ijegin to operate only from the date on 
which such an applicant is placed in possession 
by the'Revenuc Officer. 8 Barku z;. Bhagia. 

7 N. L. J. vii. 

— S, 24 — Widow occupancy tenant in arre- 

ars— About to be ejected — The reversioner alleges 
collusion — Pays up arrears. The latter is placed 
in possession. Held, valid. Where no direct 
provision equity prevails. 4 Pandurang v. 
Pandurang. - 7 N. L. J. iv. 

— — Ss. 37 and 49 — Proprietors of a Mouza 
gave a mortgage of a village to the plain- 
tiff in 1909. In 1913 the same proprietors issued 
a lease for twenty years to the same persons.The 
plaintiffs got a final decree for foreclosure in 
their mortgage suit on 20th Nov. 1918. In the 
meantime a suit in 1916 was brought on the basis 
of the aforesaid lease. Possession was decreed 
in pursuance thereof on 30—9 — 1919 for the 
period of twenty years. Execution of this decree 
was taken out in Nov. 1921, Held that the lease 
was not of proprietary rights but it gave cultivat- 
ing possession to the lessee. 

The question whether S. 49 of the C. P. 
Tenancy Act (I of 1920) applied to the case or 
not, did not arise. The decree was allowed to be 
executed treating the D, H.s as sub-tenants of the 
former proprietor!. 28 Durga Prasad v. 
Takur Prasad. 7 N. L. J. xxxvii. 


f CIVIL PEOGEBUKE CODE, 0. 41. E. 33. 

S. 104, Sch I, Art 1— B who had be- 
come the absolute occupancy tenant of a holding 
in Mouza Rehta Khurda, in place of A, the origi- 
nal tenant, alleged dispossession by the former 
tenant A, more than three years prior to the suit. 
Held claim was barred. Art I, Sch. 12 covered 
the case of a trespasser. In this respect the 
old law was changed. 

Ed. Note : — Page XX reference to C. P. Legis- 
lative Council Proceedings at pp. 50-55, dated 
28ih Nov. 1921. 17 Mhghraj vs. Ramgopal. 

7 N, L. J. xix. 

S. 104 read with Sch. II, Art 1 — Scope of 

that article applied where a permanent tenant of 
sir land claims possession from one who is appa- 
rently a trespasser. 

Quaeri ; What would be the position of the 
trespasser with reference to S. N, L, R. 163. 12 
Md. Hussein v. Tukaram. 7 N. L, J, xii. 

S, 104 with Sch II, Art 1 — As to when a 

successor seeking to set aside a surrender is a 
tenant within the words of the Sch II, Art I, See 
S. 13 ibid. 8 Barkya v. Bhagia. 7 N. L, J. vii. 

CIVIL PROCEDUEE CODE, 0. II, E. 2 — Vide 
Tenancy Act, S. 2, cl. 11. No, 24. 7 N.L.J, xxix. 

0. 21, E. 19 — Conditional decree for pos- 
session — Payment of costs — Right to set off — 
Delay in deposit — Treasury closed on the last 
day — Effect of. 

Plaintiff obtained a decree for possession on 
condition of paying a sum of Rs. 38 and odd to 
the defendant within thirty days and the parties 
were ordered to pay and receive proportionate 
costs. Under the decree as drawn up plain^ was 
entitled to get Rs. 70 and odd from the defendant 
and the defendant to Rs. 15 and odd from the 
plaintiff. On the thirtieth day the plaintiff tender- 
ed Rs, 39 and odd to the Court and was given 
a chalan to the treasury officer. By the time the 
plaintiff reached the treasury, it was closed and 
the deposit was made on the next day. On a 
question arising as to whether the plaintiff had 
fulfilled the condition ia the decree, Held that 
the plaintiff must be deemed to be entitled to set 
off Rs. 38 and odd directed to be paid to the 
defendant against Rs. 70 and odd awarded to him 
as costs and that the condition about payment 
within thirty days must be deemed to have been 
automatically fulfilled. Apart from this, the 
plff. had not fulfilled the condition in the decree. 
{Ryves and Mukerji, JJ.) GuLZARi v. Lachhmi 
Dhar. L, E. 5 A. 59. 

0. 41, R. 33 — Scope of — Proper exercise 

of judicial discretion — Appeal against a 
portion of decree — Ho memo of objections — Power 
of Court to set aside whole. 

Per Srinivasa Aiyangar, J. — The terms of R. 33 
of O. 41 are wide. By the use of the words ‘res- 
pondents or parties ' the power was intended to 
be exercised in favour of parties to the litigation, 
though they may not be represented in the Court 
of Appeal, and not against them. Under O. 41, 
R. 33 the Appellate Court has power to set aside 
the whole decree«cven though the defendants may 
not have filed cross-objections and that on the 
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JAEGIE VILLAGES. 


present case, the defendants bad valid grounds 
for not 6Iing the memo of 'Objections since the 
decision in 37 Mad. 418 was against them, and 
the fact of 44 M. 232 having overruled the 
previous decision was not known to them and 
that the Court can interfere under O- 41, R. 33. 
{Srinivasa Aiyangar, /.) Subramania Chettiar 
V, SiNNAMMAL. 20 L. W. 761 : 1925 Mad. 266. 

• S. 110 — Suit by adofUd son for posses- 

sion — Widow disputing adoption and claiming 
mainienanoc- Rate of maintenance varied in 
appeal — Leave to appeal. 

In a suit by an adopted son for possession of 
properties more than Rs. 10,000 in value, the 
widow denied the adoption and claimed an annual 
maintenance ot Rs. 3,000. The trial Court found 
in favour of the adoption, but gave her Rs. 800 
maintenance, In appeal it was enhanced to 
Rs. 1000, Leave to appeal to the Privy Council 
was reterred on the ground that the appellate 
decision was one of confirmation except in 
respect of a small change Held, on aa applica- 
tion for special leave to appeal uuder S. 110, 
C P. Code, the widow had a right of appeal as 
regard her maintenance allowance. {Lord Dune- 
din.) Annapurna Bai v. Ruprao. 51 I, A. 319. 

COLLUSIVE EJECTMENT Tenancy Act I 

of 1920, Ss. 13 and 24. 4 Pandurang v. Pandu- 
eaNG. 7 N. L. J. iv. 

CONTRACT ACT, S. 65 — Tenant and creditor — 
Suit for refund of consideration. See Conracc Act, 
S. 65.1 

A tenant and a creditor made certain arrange- 
ments between themselves whereby a real sale 
was given the colour of a mortgage of crops for 
16 years. The finding of fact was that this was 
a device to evade the Tenancy Act. .Held by 
L. A C. — No cause of action for refund till the 
lapse of 16 years. Held by H. C. that the tran- 
saction violated the provision of S. 23 of the 
contract, Hence no refund. Narsing and 
Seetaram Gujar V. Narayan and Govinda. 

7 N. L. J. xxxiv. 

CO-SHAREE — Transfer in favour of —If avoidable 
See Land Revenue Act II of 1917, S. 188. Bala v. 
GoPala. 7 N. L. J hi 

CUSTOM — Binding force of — Appointment of 
Patel and Pat war j. See Berar Patels and Patwaris 
Law, 1900, S. 5, cl (3) (6) and (c). 10 Palhao 
WAMAN V. JANKIBAI. 7 N. L. J. X. 

DHUBA LAND. — Right of passage over. See 
Berar Land Revenue Code, 1896, S. 101, cl 3. 
5 SURAJMAL V. ARJUN. 7 N. L. J. V. 

EQUITY.' — Application of, where no provision of 
Tenancy Law. See Tenancy Act I of 1920, S 24. 
4 Pandurang v, Pandurang. 7 N. L. J. iv. 
INSOLVENCY -Patel - Exemption of duties— 
Substitute, See Berar Patels and Patwaris Law, 
1900, S. 21, Rr. Vill (iii) and IX (i). 13 Vithu 

p. Raja ram. 7 N. L. J xiv. 

raTERPRETATTON OF STATUTES.— An instance 
where the word ‘may’ is n^t used in an- obliga- 
tcry sense, Land Revenue Act II of 1917, 
S, 189 (a). 11 Durga Prashad V. Mt., Bar- 
daran Bahoo. 7 N- L. J. xi. 


JAHGIE VILLAGES". — AppUcatinn of rules made 
under S. 21 of the Berar Patels and Patwaris 
Law, 1900. 15 Yeshwant v. Tulshiram. 

7 N. L. J. xvv. 

LAMBABDAR.— Landlord. 

LAMBARDAR GUMASHTA. — Removal of. Sec 
Land Revenue Act 11 of 1917, S. 189 (n). 11 
Durga Prashad v, Mt. Sardaran Bahoo. 

7 N, L. J. xi. 

LAMBAEDAB and CO-SHARER —Transfer in 
favour of the latter — If avoidable. Ste Land 
Revenue Act, S. 188. 3 Bala v. Gopala. 

7 N. L. J. iii. 

LANDLORD AND CREDITOR. — Mortgagee obtain- 
ing possession of absolute occupancy holding in 
execution of decree — Landlord's right. See 
Tenancy Act XI of 1898, S. 41 (8), 2 Raghubar- 
dayal V, Mt. Janki. 7 N. L. J. ii. 

LANDLORD AND STRANGER.— Apparent tres- 
passer holding adversely against tenant. See 
Tenancy Act I of 1920, S. 104, Sch. I, Art. 1. 12' 
Md. Hussein v. Turaram. 7 N. L. J. xii. 

LANDLORD AND TENANT.— Who is a tenant 
within the meaning of Tenancy Act, Sch II, Art 1,. 

Tenancy Act I of 1920 read with S. 13, 
Sch. II, Art 1 ibid. 8 Barkya v. Bhagia. 

7 N. L. J, vi,. 

MINORITY — Disqualification — Appointment — 
Patelship. See Berar Patels and Patwaris Law,, 
1900, S. 5, cl 4. 14 Gopalji v. Nathu. 

7 N. L. J. XV. 

PARTITION — Date of taking effect. See Land 
Revenue Act II of 1917, S. 182. 1 Maroti v.. 

Mahebub Hussein. 7 N. L J. i..* 

SCBSIITUTE— An outsider — Person entitled io 
object to his appointment. See Patels and Pat- 
waris Law, 1900, S. 21, R. X, 16 WAfiAN v, 
Nilkanth. 7 N. L.. J. xvii. 

TENANT AND TRESPASSER — PRoCEi^URE— 

(1) Former tenant dies, leaves five collateral heirs 
of the same status — One alonr* sues a trespasser. 
Held following 39 Mad, 501 that it is compe- 
tent for one to sue a trespasser. DisU the case 
of a lessee. 18 Gopal v, Vithal, 7 N.L J xxi. 

(2) The trespasser as a defendant cannot 
plead the rights of the alleged tenant by way of 
jiis turtii as against the landlord, the plaintiff..- 
The case of a licence may be different. 11 N,L R. 
124 ; 18 N. L. R. 82 referred to. 19 Deburam' 
V. Pahlad Prasad. 7 N. L. J. xxii.. 

TRANSFER TO A CO-SHARER— Whether avoid- 
able. 

(1) See Land Revenue Act II of 1917, S.188. 

3 Bala v. Gopala. 7 N. L, j. iii, xxv, xxx. 

(2) Of a date prior to 1st May 1920— Landlord’s 
consent. See Tenaimy Act I of 1920 S. 6,. 
cl. 4 (c), 6 Ghasiram V, Ramjivan. 7 N.L.J. vii.. 

(3) To person within seven degrees of relation- 

ships — Nearer her living. See Tenancy Act l of 
1920, S. 12 sub-sec. 1, cl. (ii). 7 Gajanvn v, 
Jaydeo. 7 N. L. j viL 

VESTED EIGHT — Mortgagee obtaining posses-: 
sion by operation of land — Ejectment by landlord. 
Tenants’ right to be reinstituted. See Tenancy 
Act XI of 1898, S. 41' (8). 2 Raghubardayal 
V. Mt Janki. 7 N. L* J. iL 
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